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PREFACE  TO  THE  FIFTH  EDITION 


Fob  the  present  edition  this  volume  has  been  re^nlaiged,  to 
confonn  with  the  original  work^and  the  development  of  the  whole 
subject,  with  the  latest  cases,  English  and  American,  has  been 
brought  down  to  the  present  date. 

Arthur  W.  Blakemore,  Esq.,  of  the  Boston  Bar,  has  aided  in 
the  annotation  and  collection  of  cases  for  this  volume;  and  other 
competent  assistance  has  been  given  in  preparing  the  citations, 
index  and  tables.  But  the  author  has  personally  edited  and 
revised  the  entire  volume  with  care,  and  lie  submits  it  as  his  own 
responsible  work. 

JAMES  SOHOULER 

January  10,  1918. 
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PREFACE  TO  THE  FIRST  EDITION 


'^  OuB  law-books/'  observes  one  of  America's  ripest  professional 
scholars,  —  Mr.  Bishop,  —  "  do  not,  to  any  great  extent,  treat  of 
personal  property  under  a  separate  head,  the  same  as  they  do  of 
real  estate.  A  treatise  which  shall  do  this  well  is  really  a  desider- 
atum  in  l^al  literature." 

Chancing  to  read  this  passage  some  years  ago,  I  was  much  im- 
pressed by  its  force  and  originality.  Subsequent  study  served  to 
convince  me  more  fully  that  Mr.  Bishop's  remark  was  a  just  one; 
and  the  favor  with  which  my  former  treatise  on  the  Domestic 
Relations  was  received  by  the  professional  public  induced  me  to 
seek  to  supply  this  desideratum  by  my  own  efforts.  Such  is  my 
explanation  for  venturing  to  appear  a«  a  text-writer  once  more  — 
and  probably  for  the  last  time  —  with  a  work  which  I  hope  will  be 
found  to  cover  new  ground,  and  to  rank  among  the  original  as  well 
as  useful  law-books  of  the  day.  There  are  treatises,  and  good  ones 
too,  which  deal  with  special  branches  of  Personal  Property  law; 
but  other  topics  have  almost  utterly  escaped  critical  attention ;  nor 
am  I  aware  of  any  modem  writer  who  has  before  sought  to  map 
out  the  law  of  this  vast  subject  so  as  to  present  anything  like  an 
orderly  and  comprehensive  sketch  of  principles.  Mr.  Williams's 
compact  little  volume  on  Personal  Property  enjoys,  it  is  true,  a 
well-deserved  popularity ;  but  in  scope  and  subject-matter  that  work 
differs  essentially  from  the  present;  and  notwithstanding  the  care- 
ful annotations  of  American  editors,  it  is  likely  to  remain,  what 
1^  author  designed  it  should  be,  a  manual  for  English  students  in 
conveyancing,  rather  than  a  text-book  suited  to  the  more  general 
wants  of  law-students  and  practising  lawyers,  and  especially  those 
of  our  own  land.  Chancellor  Kent  devotes  but  little  space  in  his 
Commentaries  to  the  general  characteristics  of  chattel  law;  and 
indeed  some  of  its  most  interesting  doctrines  had  hardly  b^gun  to 
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unfold  when  his  busy  pen  was  laid  aside.  I  need  hardly  add  that 
Blackstone,  living  in  a  day  when  real  predominated  largely  over 
personal  wealthy  furnishes  little  for  our  instruction.  Property 
jurisprudence  now  reveals  itself  in  two  grand  and  independent 
divisions,  American  courts  often  shaping  the  rules  and  leading  the 
way ;  and  there  is  room  in  the  lawyer's  library  for  a  work  on  Per- 
sonal Property,  elementary  in  its  character,  to  serve  as  the  com- 
panion of  our  many  valuable  treatises  on  Ileal  Estate  law. 

In  one  particular  I  desire  to  anticipate  critici^n.  A  work  like 
this,  which  is  made  up  in  great  part  from  the  copious  materials 
of  some  twenty  volumes  of  the  same  size,  deals  necessarily  with 
principles  and  not  details;  and  it  would  be  found  impossible  to 
cite  or  comment  upon  decided  cases  with  anything  like  freedom  or 
fulness,  when  discussing  some  of  the  larger  topics.  Leading  cases, 
properly  so  called,  have  generally  been  referred  to ;  specimen  cases 
are  chosen  where  the  field  was  too  vast  for  minute  selection ;  and  I 
have  taken  pains  to  refer  accurately,  at  all  times,  to  such  works  on 
special  topics  of  Personal  Property  as  would  best  supply  all  the 
precedents  which  I  had  omitted.  But,  besides,  I  have  freely  used 
materials  of  my  own  gathering  throughout  this  book,  especially  as 
concerns  the  latest  decisions ;  while  in  chapters  on  the  less  familiar 
topics,  such  as  Joint  and  Common  Owners,  Interest  and  Usury, 
Money,  and  Chattel  Mortgages,  the  compilation  of  cases  is  entirely 
my  own.* 

Seeking  to  develope  an  extensive  subject  in  a  natural  order  of 
progression,  I  have  found  myself  unable  to  treat  of  the  "  Title  to 
Personal  Property  "  within  the  present  limits.  A  second  volume, 
devoted  to  that  subject,  and  covering  especially  the  important 
topics  of  Gift  and  Sale,  would  be  required  to  complete  the  present 
work  according  to  the  original  plan.  But  whether  that  volume 
shall  ever  be  written,  is  doubtful ;  nor  am  I  unmindful  that  the 
legal  profession  is  already  supplied  with  good  works  on  those  topics, 
which  may  suffice  for  their  wants.  At  all  events  this  volume 
gathers  the  matter  most  needed,  and  will  be  found  complete  in 

*NoTK  (1917).  The  same  may  be  said  as  to  such  tc^^ics  treated  here  as 
Animals,  Assignment,  Emblements,  and  Liene. 
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itself;  and  such  as  it  is,  I  submit  the  work  U>  an  indulgent  pro- 
fessional public,  in  the  hope  that  it  may  prove  useful,  and  hence 
succeesful. 

JAMES  SCHOULER 

WAaHmeTON,  D.  C, 

February  21,  187S. 
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THE    LAW 


•  • 


OF 


PERSONAL   PROPERTY 


PAST  I 


INTRODUCTORY 

§  1.  General  Division  of  the  Subject. 

It  will  be  oonvenient,  for  the  due  treatment  of  our  present 
oomprehensive  subject,  to  consider  it  under  these  three  consecutive 
heads:  I.  Natdbe  and  General  Incidents  of  Pebsonal. 
Pbopebty;  IL  Leading  Classes  of  Pebsonal  Pbopebty; 
III.  Title  to  Pebsonal  Pbopebty.  The  first  two  heads 
receive  consideration  in  the  present  volume.  The  third  head  is 
reserved  for  a  second  and  still  later  volumes ;  the  development  of 
the  law  of  Title  to  Personal  Property  leading  us  to  an  extended 
investigation  of  such  important  topics  of  jurisprudence  as  Original 
Acquisition,  Gift,  Sale,  and  Bailment;  not  to  add  others  which 
elementary  writers  have  seen  fit  to  include  under  the  same 
general  head.^ 


1.  The  present  author,  haying  been 
gradually  led  on  to  investigate  the  law 
of  personal  property,  after  the  present 
Tolume  was  issued  in  1S73,  has  pre- 
pttred  and  published  three  other  vol- 
usiee,  which  finally  conclude  his  la- 
bors on  this  extensive  8id>jeet.     (1) 


Volume  II.  of  Personal  Property  (or, 
as  he  would  prefer  to  call  it,  OifU  and 
Bales),  embracing  the  topics  of  Orig^ 
inal  Acquisition,  Gift,  and  Sale.  (2) 
BaUmente,  includmff  Cofriers,  Inn- 
kepere,  and  Pledge.  (3)  The  Law  of 
Baeouiore  and  Admimitratore,   These 


•    • 


•    •       •• 


PARTH 


NATJtmp  AND  GENERAL  INCIDENTS  OF  PERSONAL 
•'.••'  PROPERTY 


•      *  • 
•  •      • 

•      *      > 
•  •  •    • 


CHAPTER  I 


PXB80KAL    PBOPEBTT   IN    OENXBAL 

§  2*  Peraonal  Propoty  at  the  Common  Liaw  Defined. 

The  tenn  Pxbsonal  Peopkbty  —  using  the  word  "  property  ^' 
with  reference  to  the  thing  owned^  and  not  the  right  of  owner- 
ship —  embraces  at  the  common  law  all  those  things  in  which  one 
may  have  a  right  and  interest  to  the  exclusion  of  others,  with  the 
exception  of  what  we  commonly  designate  in  these  days  as  real 
property  or  real  estate.* 


volumes  d«Fek>p  the  idea  of  Title; 
i.  e.,  how  personal  property  of  various 
kinds  may  be  acquired,  enjoyed,  and 
transferred. 

For  the  latest  edition  of  these  vol- 
umes (and  also  of  ''Domestic  Rela- 
tions")  the  present  publishers  should 
be  consulted.     (1917.) 

Municipal  statutes  for  the  general 
welfare  may  affect  one's  ownership  of 
property.  Ladow  v.  Oklahoma  Gas  & 
filectric  Co.,  26  Okla.  16,  119  P.  260. 

An  "  equitable  title  "  to  property  is 
the  right  one  has  to  have  the  legal 
title  transferred  to  him.  Joy  ▼.  Mid- 
land State  Bank  of  Omaha,  28  S.  D. 
262,  133  N.  W.  276. 

Possession  is  prima  facie  evidence 
of  title  to  things  personal;  but  this 
frima  facie  evidence  may  be  overcome 
Ivy  due  proof  to  the  contrary.  So,  too, 
title  in  things  personal  passes  usually 
by  delivery  of  possession.     But  the 


mere  possesion  of  a  non-negotisble 
chose  may  be  contradicted  as  to  title 
by  the  expression  of  the  instrument 
itself.  See  In  re  Perry,  114  N.  Y.  S. 
246,  129  App.  Div.  587,  149  N.  W.  621 
(Iowa),  l^e  ownership  of  property 
onoe  established  is  presumed  to  so 
continue  until  a  change  10  affirm- 
atively fthown.  O^alley  v.  Heman 
Const.  Oo.,  255  Mo.  386,  164  S.  W. 
566;  4  Chamberlayne  Evid.,  §f 
1192,  2747.  And  so  pre8umal>ly  when 
things  severed  from  the  freehold  are 
converted  into  chattels.  Pearce  v.  Al- 
drich  Mining  Co.,  184  Ala.  610,  64  So. 
321,  144  Pac.  405;  Templeton  v. 
Boclder,  73  Or.  494.  >See  further 
Harris  v.  Johnson,  75  Wash.  291,  134 
Pac.  1048 ;  Lindck  v.  A.  J.  Nutting  & 
Co.,  140  App.  Div.  266,  125  N.  Y.  S. 
93,  4  Chamberlayne  §§  2175,  2276. 

1.  An    extenaive    use   of   the   term 
"  property ''  is  presumed  where  the 


OHIP,    I*]  FEBSONAL   PBOPEETT   IN    OSNEEAL.  §   4 

§  3.  Mobifi^  the  Leading  Essential  Quality  of  Personal  Prop- 
erty. 

The  leading  essential  quality  of  personal  property^  in  all  sys- 
tems of  jurisprudence, —  that  which  serves  more  nearly  than  any- 
thing else  to  mark  the  meaning  and  to  distinguish  personal  from 
real  property, —  is  its  mobility.  Things  real,  like  lands,  trees, 
and  houses,  have  a  fixed  locality;  they  are  immovable,  so  to  speak. 
But  things  personal,  such  as  money,  jewelry,  clothing,  household 
furniture,  boats,  and  carriages,  are  said  to  follow  the  person  of 
the  owner,  wherever  he  goes;  they  need  not  be  enjoyed  in  any 
particular  place ;  and  hence  they  are  movable.  This  fundamental 
division  of  property  into  immovables  and  movables  is  the  primary 
and  most  obvious  one ;  and  to  each  class  we  find  that  a  separate 
set  of  legal  principles  has  been  universally  applied.  The  popular 
application  of  the  terms  "  real "  and  "  personal,"  in  the  English 
tongue,  is  to  the  same  effect.^ 

§  4.  Division  of  Things  into  Movables  sind  Immovables ;  Changes 
from  the  One  Kind  to  the  Other  by  Severance  or  Incor- 
poration witii  Soil. 

« 

And  here  we  may  observe  how  frequently  things  which  were 
originally  immovable  become,  through  the  operations  of  nature, 
or  by  the  art  of  man,  movable,  so  as  to  change  from  real  to  per- 
sonal property ;  and,  on  the  other  hand,  how  things  once  movable, 
or  personal  property,  acquire  the  characteristics  and  become  sub- 
ject to  the  law  of  real  property.  Thus,  a  tree  is  real  property  so 
long  as  it  stands  in  its  native  soil;  but  cut  that  tree  down  and 
make  a  pile  of  wood,  and  you  may  subject  it  to  the  laws  of  personal 
property ;  use  that  wood  in  making  a  chair  or  a  table,  or  deposit 
it  in  your  neighbor's  cellar  for  fuel,  and  it  is  unquestionably 

woid  b  UMd  in  ft  SUte  or  Federal  2.  See  Bouvier'*  Diet.     "PereonAl 

Constitution.    Wells  Fargo  Company  Chattels; "    Webster's    Diet.    "Per- 

V.  Jersey  City,  207  F.  871  (N.  J.  D.  C.  sonal;  "    Worcester's    Diet.    do.  ;    1 

1913).     Or,   perhaps,  in  some  local  Domat  Civil  Law,  prel.  book,  tit.  3; 

stotate.    See  People  t.  Downs,  180  N.  d  BweU's  Bl.  Com.  384-386 ;  §  53  post. 
T.  a440. 

8 


§  4  THE  LAW  OF  PXB80NAL  PBOPEBTT.      [PABT  tL 

personal  property.  A  mineral  or  metal  in  the  earth  is  real  prop- 
erty; but  dig  out  the  precious  substance,  and  you  have  an  article 
of  merchandise,  which  is  personal  property.  There  is  the  orchard 
with  its  hanging  fruit ;  and  here  is  the  gathered  fruit  ready  for 
sale  in  the  market.  The  act  of  complete  severance,  then,  is 
commonly  what  changes  property  from  real  to  personal,  from 
inunovable  to  movable ;  although  the  thing  itself  which  we  carry 
from  place  to  place  may  not  be  the  result  of  a  mere  severance,  like 
fruits,  vegetables,  hewn  trees,  and  coal,  but  the  result  of  a  sever^ 
ance  followed  by  other  acts  of  workmanship,  as  in  the  case  of 
money  wrought  up  from  gold  and  silver  ore,  furniture  from  trees, 
and  necklaces  from  precious  stones  once  imbedded  in  the  ground.^ 

Personal  property  may  be  changed  into  real  property,  likewise ; 
as  in  the  very  common  instance  where  one  takes  building  stone, 
bricks,  and  mortar, —  all  personal  property, —  and  fashions  them 
into  a  house,  which  becomes,  as  it  were,  incorporated  with  the  soil, 
and  is  subject  to  the  rules  which  regulate  real  property.  And  yet, 
once  more,  that  same  house  may,  in  the  lapse  of  time,  be  pulled 
down;  and  the  building  materials  may  then  be  sold,  as  such,  and 
acquire  again  the  characteristics  of  personal  property,  whatever 
the  article  be  styled  in  its  various  modifications. 

Therefore,  a  thing  may  be  first  real,  then  personal,  then  real 
again,  then  personal  again;  and  indeed  the  changes  may  go  on, 
indefinitely,  so  long  as  the  thing  itself  lasts.  Nor  is  its  identity 
necessarily  lost  in  this  process,  nor  need  a  great  variety  of  names 
be  applied  to  an  original  substance  undergoing  the  transmutation ; 
since  a  growing  tree  might  first  be  taken  from  a  nursery;  next, 
pass  for  sale  in  the  market  as  personal  property;   and,  lastly,  be 

8.  Soil  rightfully  or  wrongfully  re-  But  the  felonious  taking  of  personal 

moved  from  land  becomes  on  sever-  property  does  not  change  one's  title; 

ance  personal  property.    Anderson  v.  and  the  true  owner  may  follow  up  to 

Todesca,  214  Mass.   102,   100  N.  E.  recover  the  property  or  otherwise  pur- 

1068.    And  so  is  it  with  severed  fruit  sue  remedies  given  by  the  law. 
or  vegetables,  whether  stolen  or  right- 
fully taken. 
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transplanted  and  grow  up  in  a  new  soil,  where  the  law  would 
regard  the  tree  as  part  of  the  soil  itself/ 

§  5.  Things  Movable  Are  Animate  or  Inanimate. 

Things  movable  may  be  further  separated  into  things  animate, 
and  things  inanimate;  that  is,  into  such  things,  the  subject  of 
ownership,  as  can  move  themselves,  namely,  animals;  and  those 
things  which  are  inanimate  and  movable  only  through  the  appli- 
cation of  force  from  without.  Human  beings,  happily,  cannot  at 
this  day  be  the  subject  of  property  at  all,  by  the  English  or 
American  law;  but  where  slavery  once  existed  man  was  classed 
with  things  personal;  and  all  the  lower  animals,  so  far  as  they 
are  owned,  are  subject  to  the  law  of  personal,  and  not  real,  prop- 
erty, since  they  are  to  be  deemed  movables. 

§  6.  Duraticm  of  Enjoyment  Considered;  Peculiar  Distinction 
at  Common  Law  between  Freehold  and  Chattel. 
If,  then,  we  were  permitted  to  treat  these  elementary  divisions 
of  things  real  and  things  personal  as  corresponding  in  meaning 
with  the  civil  law  terms,  things  immovable  and  things  movable, 
our  definition  of  personal  property  would  be  an  easy  one.  But, 
at  the  common  law  of  England,  we  find  another  element  introduced 
for  our  consideration,  as  concerns  things  real;  namely,  duration 
of  the  time  of  enjoyment.  The  feudal  system,  which  prevailed  in 
the  early  days  of  English  law,  ascribed  to  the  possession  of  landed 
estates  an  especial  importance.  During  the  Middle  Ages  trade 
and  commerce  were  neglected;   Jews  became  the  capitalists,  and 


4.  The  change  of  a  chattel  into 
realty  or  of  real  property  into  a  chat- 
tel invdTes  a  mixed  question  of  law 
and  fact.  Ocha  v.  Tilton,  1S4  Ind.  81, 
103  N.  £.  837. 

Aa  to  all  property,  real  or  personal, 
the  general  maxim  is  that  one  must 
flo  lue  it  aa  not  to  injure  another. 


Barger  ▼.  Barringer,  151  N.  C.  438, 
66  S.  E.  439,  25  L.  R.  A.  N.  S.  S31. 

See  further  as  to  ''property,"  Hol- 
combe  ▼.  City  R.,  80  N.  J.  £q.  122,  82 
Atl.  618;  Jonea  v.  Lealie,  61  Wash. 
107,  112  Pac.  81,  48  L.  R.  A.  N.  S. 
893 ;  as  to  labor  or  the  right  to  labor, 
Monarch  Laundry  Co.  v.  Westbrook, 
lOd  Va.  382,  63  S.  E.  1070. 
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capitalists  were  the  prey  of  the  barons ;  it  was  the  ancestral  acres 
alone  which  the  ambitious  and  aspiring  learned  to  r^ard  with 
favor.  Men  fight  and  struggle  for  that  which  will  best  ensure 
them  influence  and  social  position;  so,  until  a  comparatively  late 
period,  the  Anglo-Saxon  found  his  worldly  wishes  for  property 
and  rank  gratified  chiefly,  if  not  altogether,  in  the  possession  of 
real  estate  of  a  freehold  character,  with  a  tenantry  beneath  him, 
and  hereditary  honors  to  receive  and  transmit.  Such,  indeed, 
must  be  the  natural  bias  of  a  rude  and  uncultivated,  though  vigors 
ous  race ;  for  agriculture  is  the  primitive  employment  of  mankind, 
while  the  jurisprudence  of  movable  property  can  only  be  perfected 
where  commerce,  manufactuers,  and  the  liberal  arts  flourish. 

To  be  a  freeholder,  then,  was  to  be  a  man  of  property  indeed ; 
and  a  freehold  might  be  either  one  of  inheritance,  or  for  life  only. 
But  every  estate  in  lands  and  tenements  which  fell  short  of  a  life 
interest  was  without  dignity,  and  could  not  be  deemed  a  freehold 
at  all.  Herein  consisted  the  dignity  of  a  freehold ;  that  it  should 
last  for  an  indeterminate  period  of  some  sort.  Any  landed  inter- 
est, expressed  to  be  for  a  positive  length  of  time,  though  it  were 
for  a  thousand  years,  and  logically  more  than  a  life  interest,  fell 
short  of  the  rank  of  real  estate ;  not  being  a  fee,  it  did  not  attend 
the  inheritance,  nor  could  it  be  classed  with  lands  and  tenements  at 
all.  What  kind  of  property,  then,  was  such  an  estate  in  lands  ? 
Not,  in  all  respects,  movable  property;  and  yet  so  little  concern 
had  the  common  law  for  interests  less  than  freehold,  that  it  stopped 
with  denying  them  the  rank  of  immovable  property.  One  general 
designation  sufficed  for  such  inferior  interests  and  for  movables 
proper  alike;  whether  leases  for  years,  or  money,  farm  stock,  and 
furniture,  all  were  comprehended  under  the  name  of  chattels.  As 
Blackstone  gives  the  rule,  whatever  wanted  either  of  two  qualities, 
duration  as  to  time,  or  inmiobility  with  regard  to  place,  could  not 
be,  according  to  English  law  and  the  Norman  custom,  a  real 
estate;  consequently,  it  must  be  personal  estate,  or  a  chattel.^ 

S.  2    BI.    Com.    3d6;    1    Co.    Inst.  118  b;  2  Kent  Com.  341.  34 \;. 
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S  7.  Penonal  Property  or  Chattels  in  Our  Law  the  Residuum  of 
the  Flreehold. 

It  is  obvious,  therefore,  that  the  word  ^*  chattels/'  at  the  common 
law,  was  never  applied,  in  a  strict  sense,  to  things  personal ;  that 
it  did  not  serve  to  mark  an  exact  contrast;  that  it  had  rather  a 
negative  than  a  positive  signification.  Instead  of  movables  and 
immovables,  we  have  freeholds  and  chattels.  Instead  of  a  prop- 
erty system  which  should  display  two  distinct  classes  of  equal 
importance,  we  find  in  the  common  law  a  sort  of  one-sided  scheme. 
The  jurisprudence  of  lands  and  tenements,  artificial  to  the  last 
d^ree,  was  the  pride  of  the  early  English  lawyer;  for  chattel 
learning  he  cherished  little  else  than  a  profound  contempt.  Tet 
the  last  three  centuries  have  wrou^t  an  entire  change ;  and  with 
the  revival  of  trade  and  oommetrce  came  new  species  of  personal 
property,  such  as  bills  and  notes,  and  bonds  and  other  securities 
for  debt,  to  which  are  more  lately  added  shares  in  stock  companies, 
insurance  policies,  patent-rights,  and  the  like ;  all  of  these  attest- 
ing the  development  of  new  sources  of  wealth,  and  the  re-establish- 
ment of  personal  property  —  a  jurisprudence  once  nearly  buried 
in  the  rubbish  of  the  great  Boman  Empire  —  as  the  co-equal  of 
real  property,  if  not  indeed  its  superior,  in  legal  importance. 

We  may  do  well,  then,  to  avoid  attempting  a  positive  and  exact 
definition  of  the  term  ''  personal  property ;  "  contenting  ourselves 
with  reminding  the  reader  that  what  is  now  known  as  personal 
property  was,  at  the  common  law,  but  the  residuum  of  the  free- 
hold ;  and  that  such  is  the  state  of  the  law  to-day,  save  where  local 
statutes  have  made  it  otherwise. 

§  8.  What  is  a  Chattel  at  the  Common  Law. 

Since  ^'  chattels  "  is  the  term  usually  employed  at  the  common 
law  to  denote  personal  property  in  general,  let  us  examine  its 
meaning  for  a  moment.  It  follows,  from  what  has  been  already 
observed,  that  every  species  of  property,  movable  or  immovable, 
which  is  less  than  a  freehold,  must  be  a  chattel.  The  origin  of 
the  term  "chattel"  is  somewhat  obscure.  Coke  says  it  is  a 
French  word,  and  signifies  goods,  "  which  by  a  word  of  art  we 
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call  catalla/*  ^  And  Blackstone  observes :  *^  The  appellation  is  in 
truth  derived  from  the  technical  Latin  word  cataUa,  which  pri- 
marily signified  only  beasts  of  husbandry,  or  (as  we  still  call 
them)  cattle,  but  in  its  secondary  sense  was  applied  to  all  movables 
in  general."  ^  This  derivation,  if  correct,  serves  to  mark  the  sim- 
plicity of  life  in  the  early  days  of  our  law,  when  live  stock  could 
suffice  as  the  representative  of  personal  wealth.  But  some  allege 
that  the  word  ^'  chattel "  is  contracted  from  capitalia,  capital,  from 
caput,  ^*  a  word  used  in  the  Middle  Ages  for  all  goods,  movable 
and  inmiovable ;  "  while  others  suggest  that  it  possibly  originated 
in  a  root  signifying  to  get  or  possess,  whence  sprung  also  the 
Italian  word  catarre?  Words  are,  after  all,  but  the  tools  of  the 
wise,  fashioned  after  the  conmion  understanding  of  the  day ;  and 
the  symbols  of  etymology,  though  furnishing  valuable  aid  in  his- 
torical researches,  may  prove  a  blind  guide  to  those  who  seek  some 
lasting  plan  of  consistent  classification.  Our  English  ancestors 
appear  to  have  followed  the  Korman  law  in  opposing  the  idea  of 
chattel  to  that  of  feud  or  freehold.' 

§  9.  Chattels  Real  and  Chattels  Personal. 

In  accordance  with  the  foregoing  distinctions,  there  are  two 
leading  classes  of  chattels  set  forth  by  the  conmion-law  writers: 
namely,  chattels  real  and  chattels  personal.  Chattels  real  are 
interests  less  than  freehold,  which  are  annexed  to  or  concern  real 
estate;  such  as  a  lease  of  land  for  a  certain  number  of  years. 
Chattels  personal  are,  properly  and  strictly  speaking,  things  mov- 
able, which  may  be  carried  about  by  the  owner,  and  which  accom- 
pany him  at  law  wherever  he  may  go.  Animals,  household  goods, 
stock  in  trade,  money  and  jewels,  are  chattels  personal.  So,  also, 
are  bills  and  notes,  certificates  of  the  public  debt,  corporation 
shares,  legacies,  loans  on  collateral  security,  and,  indeed,  debts, 
demands,  and  claims  generally.^  These  subjects  will  be  considered 
at  length  in  succeeding  chapters. 

e.  1  Co.  Imt.  lis  b.  8.  See  Webster's  Diet.  <*  Cattle." 

7.  2    Eweirs   Bl.    Com.    3a5.      See  9.  2  Ewell's  Bl.  Com.  3S5,  386. 

BouYier's  Diet.  "Chattel."     Century  1.  See  1  Co.  Inst.  118;  2  Ewell's  Bl. 

Diet.  ib.  g  « 
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§  10.  Fixtures,  Heirlooms,  and  Eknblements. 

But  there  is  a  border  line  which  runs  between  real  and  personal 
property,  freeholds  and  chattels,  things  immovable  and  things 
movable,  which,  as  we  approach  it,  cannot  always  be  easily  dis- 
tinguished. Thus,  a  house  firmly  imbedded  in  the  ground  becomes 
part  of  the  soil,  and  passes  for  immovable  or  real  property.  This 
is  law.  But  a  wooden  shed  might  be  built,  which  not  only  could 
be  taken  away  in  point  of  fact  by  its  owner,  but  which  he  actually 
intended  should  be  taken  away  and  moved  from  place  to  place. 
NoW;  would  the  latter  be  personal  property,  or  would  it  be  real 
estate;  part  of  the  freehold  or  a  mere  chattel;  a  thing  movable, 
or  a  thing  immovable?  Nay,  there  are  instances  which  some 
of  our  city  readers  may  recall,  where  a  large  building  of  several 
stories  has  been  lifted  from  its  foundation  and  safely  transported 
to  an  adjoining  lot  of  ground ;  so  wonderful  are  the  appliances  of 
mechanical  art  in  these  days.  Whether  things  of  a  personal  nature 
attached  to  the  soil  are  legally  chattels  or  not,  must  often  therefore 
depend  upon  circumstances ;  and  various  important  questions  are 
raised  in  the  courts,  which  we  shall  consider  at  length  hereafter, 
under  the  head  of  "  Fixtures."  ^ 

So,  too,  there  are  other  chattels  which  the  law  permits  to  go 
with  the  freehold  in  case  of  the  owner's  death  as  heirlooms, 
instead  of  following  the  usual  rule  of  distribution;  this,  partly 
from  the  consideration  of  inherent  qualities,  partly  because  of 
custom,  and  partly  no  doubt  for  mere  convenience'  sake  or  general 
policy.  These,  as  well  as  the  right  to  take  away  ripe  crops,  in 
certain  contingencies,  as  emblements,  require  special  treatment, 
likewise ;  and  they  will  constitute  the  subject  of  a  special  chapter.^ 

§  11.    Choses  in  Possession  and  Glioses  in  Action. 

There  are  other  terms  of  familiar  use  in  the  law  of  personal 
property.     Thus,  chose  is  a  well-known  French  word  signifying 
thing,"  which  was  imported  into  Great  Britain  by  the  Nor- 


it 


Com.  386,  387;  2  Kent  Com.  340-342;  S.  See  post,  c.  6. 

Wins.  Pen.  Prop.  Int.  Ch.  S.  See  post,  c.  5. 
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mans,  as  a  term  to  be  applied  with  especial,  if  not  exclusive^ 
reference  to  personal  property.  This  word  appears  constantly 
in  those  bungling  and  barbarous  phrases,  choses  in  possession  and 
choses  in  action;  or,  to  use  the  vernacular  and  better  words,  things 
in  possession,  and  things  in  action. 

The  distinction  which  the  law  means  to  make  by  the  use  of 
these  phrases  seems  to  be  more  generally  recognized  than  under- 
stood. The  elementary  writers  tell  us  that  choses  in  possession 
are  personal  things  of  which  one  has  possession ;  and  that  choses 
in  action  are  personal  things  of  which  the  owner  has  not  the  pos- 
session, but  merely  a  right  of  action  for  their  possession.  Or,  to 
use  the  words  of  Blackstone,  ^^  Property  in  chattels  personal  may 
be  either  in  posession,  which  is  where  a  man  hath  not  the  right 
to  enjoy,  but  hath  the  actual  enjoyment  of  the  thing;  or  else  it 
is  in  action,  where  a  man  hath  only  a  bare  right,  without  any  occu- 
pation or  enjoyment."  ^  If,  then,  my  coat  be  stolen,  and  I  seek 
to  recover  it  from  the  thief,  is  it  not  my  chose  in  action?  Ko,  is 
the  answer :  the  coat  is  a  chose  in  possession,  whether  you  possess 
it  or  not.  Or,  if  I  own  bank-stock,  and  draw  regular  dividends, 
is  not  the  stock  a  chose  in  possession,  since  I  occupy  and  enjoy  it 
to  the  fullest  extent?  Ko,  is  the  reply  once  more;  for  this  is 
never  any  thing  more  than  a  chose  in  action*  These  terms,  then, 
are  certainly  calculated  to  mislead;  they  do  not  intend  just  what 
they  appear  to  express;  and  whoever  reads  Blackstone's  chapter 
on  "  Property  in  Things  Personal,"  ^  should  perceive  that  he  con- 
founds two  senses  of  the  word  "  property,"  the  one  signifying  the 
thing  possessed,  the  other  the  right  of  possessing. 

This  classification  of  property  into  choses  or  things  in  posses- 
sion, and  choses  or  things  in  action,  is,  in  truth,  a  classification 
according  to  inherent  qualities,  and  not  with  regard  to  the  meas- 
ure of  the  right  of  enjoyment  at  all.  It  is,  as  we  are  fully  con- 
vinced, but  a  sort  of  modification  of  the  more  expanded  idea  of 
things  corporeal  and  incorporeal;  and  this  mode  of  classification 

« 

4.  2  BI.  Com.  389,  397.    See  Bout.  5.  2  Bl.  Com.  e.  85. 

Diet.  "  Chose;  "  1  Chitty  Pract.  99. 
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results  from  the  attempt  to  discriminate  between  objects  of  the 
sense  and  what  are  mere  rights.  Now,  this  grand  division  of 
property  into  things  corporeal  and  things  incorporeal  is  a  perfectly 
natural  and  obvious  one;  we  readily  understand  that  while  some 
things  are  objects  of  the  sense,  and  capable  of  being  seen  and 
touched,  others  have  but  a  legal  or  ideal  existence.  Spain,  Hol- 
land, Scotland,  and  certain  other  European  countriee  whose  juris- 
prudence is  based  upon  the  civil  law,  have  recognized  such  an  ele- 
mentary division  quite  distinctly ;  and  the  same  is  true  of  Louisi- 
ana, and  perhaps  other  American  States.^  Lands  and  houses, 
under  this  system,  are  to  be  regarded  as  corporeal  species  of  prop- 
erty, for  they  may  be  seen  or  touched ;  so  are  cattle,  jewels,  and 
household  furniture.  But  a  right  of  way  in  lands  is  incorporeal ; 
so  is  the  right  to  recover  an  unpaid  debt.  The  civil  law,  in  the 
time  of  Justinian,  classified  into  immovables  and  movables,  which 
together  constituted  corporeal  property,  and  to  these  added  incor- 
poreal property  or  rights.^  The  old  common  law  applied  no  such 
system  of  classification,  in  so  many  words,  to  personal  property; 
and  yet  the  distinction  of  corporeal  and  incorporeal  was  employed 
with  reference  to  things  real  from  the  earliest  period.  Thus,  the 
elementary  writers  laid  it  down  that  commons,  ways,  and  fran- 
chises —  all  rights  appertaining  to  real  estate  —  were  incorporeal 
hereditaments,  because  they  were  rights  existing  only  in  the 
mind,  whatever  might  be  said  of  their  effects  or  profits ;  while,  on 
the  other  hand,  land  and  water  were  corporeal  hereditaments, 
because  they  could  be  seen  and  handled  by  the  body.^  More  than 
this :  the  very  word  "  hereditament,"  though  practically  restricted 
at  the  English  law  in  its  application,  has  a  theoretical  significance, 
ample  enough,  apparently,  to  justify  its  extension  to  olir  present 
subject;  for,  to  use  Coke's  own  language,  it  includes  not  only 
lands  and  tenements,  but  whatsoever  may  be  inherited,  be  it  cor- 
poreal or  incorporeal,  real,  personal,  or  mixed.     And  Blackstone 

•.  See  2  Burge  Gol.  and  For.  Laws,         7.  Colquhonn   Rom.    Civil   Law,    § 
3.  932 ;  1  Dom.  Civil  Law,  §  130. 

8.  2  Bl.  Com.  18-21 ;  Co.  Lit.  19,  20. 
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defines  the  incorporeal  hereditament  as  ^^  a  right  issuing  out  of 
a  thing  corporate  {whether  real  or  personal) y  or  concerning,  or 
annexed  to,  or  exercisable  within,  the  same ; "  and  one  of  the 
examples  given  is  that  of  an  office  relating  to  jewels.  This  shows 
that  the  idea  was  entertained  of  incorporeal  rights  annexed  to 
corporeal  chattels,  as  well  as  of  those  rights  which  savored  only 
of  real  estate.' 

§12.  The  Same  Subject:  Better  Classification  would  be  into 
Corporeal  and  Incorporeal  Chattels. 
Whether  the  better  plan  is  not  to  put  corporeal  inunovables  and 
movables  by  themselves,  and  then  to  add  incorporeal  rights  as 
another  and  distinct  class  of  property,  following  the  Roman  rule 
of  the  time  of  Justinian,  we  need  not  now  discuss.  Suffice  it  to 
say,  that  the  apportionment  of  rights  between  the  two  great  sys- 
tems of  property,  real  and  personal,  is  a  feature  too  deeply  woven 
into  the  texture  of  our  law  to  be  separated  without  damaging  the 
whole  fabric.  To  take,  then,  the  hint  thrown  out  in  the  defini- 
tions of  Coke  and  Blackstone,  we  might  say,  that  rights  issuing 
out  of  lands,  such  as  a  right  of  way,  and  privilege  of  fishing  or 
pasture,  should  be  referred  to  the  topic  of  real  property,  while 
rights  issuing  out  of  or  reducible  to  the  personal  corporeal  thing 
we  call  money,  such  as  debts,  demands,  and  claims  arising  from 
contracts  or  a  wrong,  or  issuing  out  of,  or  concerning,  or  annexed 
to  any  other  personal  corporeal  thing,  should  be  referred  to  the 
topic  of  personal  property;  or,  to  be  more  logical  (since  a  house- 
rent  might,  perhaps,  be  referred  to  both  topics  on  such  a  principle 
of  classification),  that  under  the  latter  head  are  to  be  included  all 
such  rights  or  incorporeal  hereditaments  as  are  not  specially 
annexed  to  lands  or  inunovable  property,  and  do  not  issue  out 
of  or  inmiediately  concern  the  same.  Then,  whether  the  student 
were  analyzing  the  law  of  real  or  of  personal  property,  he  would 
find  this  leading  distinction  before  him,  of  things  which  can  be 
seen  or  touched  and  things  which  are  not  the  objects  of  the  bodily 

».  See  2  Bl.  Com.  20. 
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senses.  The  one  great  property  system  would  correspond  with  the 
other,  and  both  would  conform  to  universal  law.  He  would  see 
why  we  separate  a  debt  from  an  animal  in  classification ;  why,  too, 
a  different  principle  applies  to  general  balances  due  from  our 
banker  and  to  a  sealed  bag  of  money  left  in  his  custody  on  special 
deposit  Proceeding  a  step  further,  he  would  learn  that  bills  and 
notes,  certificates  of  stock,  registered  securities,  and  the  like  spe- 
cies of  personal  property,  so  conunon  in  these  days,  are  but  the 
evidence  of  incorporeal  rights,  and  not,  in  strictness,  corporeal 
property, —  a  truth  not,  perhaps,  self-evident,  yet  capable  of  dem- 
onstration, and  upon  which  are  founded  some  of  the  most  import- 
ant general  doctrines  of  the  law  touching  things  personal.  A 
better  style,  therefore,  than  choses  or  things  in  action  would  be 
rights  in  action. 

If  this  plan  of  classification,  into  things  corporeal  and  things 
incorporeal,  be  so  desirable,  some  one  may  ask,  why  was  it  not 
originally  applied,  at  the  common  law,  as  well  to  personal  as  to 
real  property  t  We  reply :  because,  in  all  probability,  of  the  com- 
parative unimportance  of  the  topic  of  personal  property  in  the 
days  of  Blackstone  and  his  predecessors.  It  is  not  to  be  supposed 
that  the  early  teachers  of  the  common  law,  many  of  them  wise 
and  learned  for  their  age,  were  without  ideas  on  such  subjects. 
Yet  while  they  gradually  worked  out  a  real-estate  system  of  juris- 
prudence, refining  upon  subtile  refiniBments,  they  did  not  treat  the 
subject  of  chattels  as  it  deserved.  In  the  first  place,  they  took 
no  pains  to  set  off  the  two  systems  of  property,  real  and  personal, 
side  by  side,  and  to  see  how  far  their  principles  could  be  har- 
monized. In  the  second  place,  they  had  got  hold  of  this  distinc- 
tion between  choses  in  possession  and  choses  in  action,  which 
answered  their  purpose  sufficiently  for  the  time  being;  although, 
while  not  seemingly  aware  of  it,  they  meant  about  the  same  as 
to  distinguish  between  corporeal  things  personal  and  incorporeal 
things  personal.  The  choses  in  possession  consisted  of  things 
which  could  be  seen  and  touched,  like  animals,  corn,  and  jewels. 
The  choses  in  action  were,  as  we  imderstand  it,  mere  rights ;  and 
as  the  enforcement  of  these  rights  is  by  suit  or  action,  we  may 
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suppoee  that  while  simple  debts  or  claims  for  damages  oonstitated 
almost  the  only  incorporeal  personal  ri^ts  in  the  community,  the 
term  eho$e  in  action  fitted. 

S  13.    The  Same  Subject;  Rights  of  Dominion  Affected  by  Title. 

Upon  the  one  or  the  other  method  of  distinction  rests  much  of 
the  law  of  personal  property  in  force  at  the  present  day  in  Eng- 
land and  America,  as  we  shall  have  occasion  to  notice  in  the 
course  of  this  treatise.  And  the  reader  should  always  keep  in 
mind  that  the  ownership  of  property  —  that  is,  the  exclusive  right 
to  possess,  enjoy,  and  dispose  of  a  certain  thing  —  or  its  dominion, 
may  be  very  greatly  affected  by  its  situation  in  the  hands  of  par- 
ties, whatever  may  be  its  inherent  qualities.  One  may  be  the 
buyer,  another  the  seller,  with  reference  to  the  same  thing;  one 
the  assignor,  another  the  assignee ;  one  may  bequeath,  another  may 
inherit;  and  so  on.  Such  questions  properly  come  up  in  consid- 
ering the  subject  of  title  to  property;  and  the  rules  of  title  will 
be  found  to  differ  according  to  the  inherent  attributes  of  the  prop- 
erty; whether  it  be  an  immovable  or  a  movable,  whether  it  be  a 
thing  corporeal  or  a  thing  incorporeal. 

§  14.  The  Same  Subject;  How  Things  Incorporeal  Become 
Corporeal,  etc. 
Another  truth  should  be  borne  in  mind  by  the  reader,  to  come 
more  closely  to  the  subject  we  are  now  considering;  namely,  that 
the  thing  incorporeal,  or  the  money  right,  or  chose  in  action,  may 
be  converted  into  a  thing  corporeal,  or  a  chose  in  possession,  and 
thus  become  in  fact  that  latter,  or  be  extinguished  altogether. 
Thus,  a  legacy,  which  is  an  incorporeal  right,  may  be  paid  up; 
and  in  this  case  there  is  no  longer  the  legacy,  as  such,  but  there 
is  money  or  the  other  specific  personal  property  in  its  place.  And 
so  with  any  kind  of  a  debt.  The  reduction  into  possession,  as 
it  is  called,  of  the  wife's  choses,  is  an  important  element  for  con- 
sideration at  the  common  law,  in  determining  the  rights  which  the 
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husband  acquires  by  marriage  in  his  wife's  personal  property.^ 
And  yet,  in  order  to  change  a  thing  incorporeal  into  a  thing 
corporeal,  an  action  may  or  may  not  be  brought,  according  to 
circumstances.  What  we  call  the  personal  property  of  one  may 
be  what  another  owes. 

§  IS.  The  Same  Subject;  General  Conclusion  as  to  Corporeal 
and  Incorporeal  Personal  Property. 
With  the  growth  of  modem  stocks,  bonds,  and  negotiable  instru- 
ments, has  come  a  disposition  to  find  some  broader  basis  to  rest  a 
system  of  property  classification  upon;  and  this  we  conceive  can 
best  be  found  in  the  simple,  natural,  and  comprehensive  divisions 
which  the  Roman  law  preserved:  first,  of  things  immovable  and 
movable,  next  of  things  corporeal  and  incorporeal.  And  towards 
these  divisions  there  seems  to  be  a  decided  tendency  in  our  law 
at  the  present  day.  Burge,  who,  in  his  extensive  work  on  Colonial 
and  Foreign  Laws,  handles  the  civil  and  conunon  law  systems 
together,  making  one  mode  of  classification  serve  for  both,  divides 
property  into  real  and  personal,  or  inmiovable  and  movable  prop- 
erty, and  treats  first  of  real  and  personal  corporeal  property,  next 
of  real  and  personal  incorporeal  property.^  Our  own  great  jurist, 
Kent,  has  avoided,  in  his  Commentaries,  the  logical  confusion 
manifested  by  Blackstone  in  respect  of  the  meaning  of  the  word 
**  property."  He  considers  the  topic  of  absolute  and  qualified 
property  (that  is,  ownership)  by  itself,  and  apart  from  that  of 
things  in  possession  and  things  in  action.  And  upon  the  distinc- 
tion of  choses  he  does  not  strongly  attempt  to  found  a  difference ; 
on  the  contrary,  one  may  see  that,  while  he  refrained  from  dis- 
puting the  older  authorities,  there  lurked  in  the  author's  mind  the 
idea  of  a  better  classification  into  corporeal  and  incorporeal 
things.^     Moreover,   he   defines   things   in   action   as   ^'personal 

1.  See  Schonler  Donk  Rel.  3d  ed.,  |  larilj  the  lame  thing  as  the  conver- 

84.     The  writer  is  not  to  he  under-  sion  or  extinguishment  above  stated, 
stood  as  meaning  to  assert  that  the         S.  2  Burge  Col.  and  For.  Law,  S-46. 
technical  "  reduction  into  possession  "  S.  2  Kent  Com.  340,  347,  351.    Cf. 

of  the  wife's  oIkMet  In  aeium  is  neees-  340,  note,   probably  written  by  the 
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rights  not  reduced  to  possession,  but  recoverable  by  suit  at  law."  ^ 
And  he  confidently  asserts  that  the  civil  law  was  much  more 
natural  and  much  less  complicated  in  the  discrimination  of  things 
than  the  common  law;  dividing  them,  as  it  did,  ^^  into  the  obvious 
and  universal  distinction  of  things  movable  and  immovable,  or 
things  tangible  and  intangible."  ^  And,  fiinally,  our  latest  writer, 
Mr.  Williams, —  the  only  person  of  repute  who  has  hitherto  under- 
taken to  prepare  an  elementary  work  on  Personal  Property, — 
stumbles  over  this  ancient  classification  of  chases  in  possession 
and  chases  in  action,  and  defines  chases  in  possession  as  movable, 
tangible  things  only.^ 

We  intend,  therefore,  in  the  present  treatise,  to  contribute,  as 
far  as  possible,  to  logical  precision,  by  substituting  the  distinc- 
tion of  corporeal  and  incorporeal  things  personal  for  that  of 
chases  in  possession  and  chases  in  action;  believing,  as  we  do,  that 
wo  shall  thereby  do  something  towards  reconciling  and  harmoniz- 
ing the  two  grand  divisions  of  wealth  known  to  the  English  and 
American  law;  and,  furthermore,  aid  in  bringing  the  civil  and 
common  law  systems  of  property  into  something  like  unity.  We 
shall  not,  like  Mr.  Williams,  sacrifice  consistency  to  custom,  by 
compromising  upon  a  method  of  classification,  which  recognizes 
one  division  consisting  of  chases  in  possession,  a  second  of  chases 
in  action,  and  a  third  of  incorporeal  personal  property;"  ^  for 
this,  in  the  end,  must  bring  only  confusion.  But  we  shall,  so  far 
as  may  be,  use  the  new  terms  as  synonymous  with  the  old;  and 
bring  out  such  points  of  diflFerence,  if  any,  as  may  be  suggested 
by  a  careful  comparison  of  things  corporeal  and  incorporeal  with 
things  in  possession  and  things  in  action.^ 

CShanoellor  himself,  to  the  effect  that  7.  See  Wms.  Pers.  Prop.,  17th  ed. 

personal  property    may    include    not  (1913)  Table  of  Contents;  and  cf.  ib. 

only  everything  tangible,  but  things  pp.  28,  312. 

'*  quasi-tangible,  as  ehosea  in  eu^tion,"  8.  Instead  of  "  corporeal  "  and  "in- 

4.  2  Kent  Com.  351.  corporeal,"  the  terms  "  tangible  "  and 

5.  Ib.  347.  "  intangible "     are     often     popularly 

6.  Wms.  Pers.  Prop.  17  Eng.  ed.  2S.  applied  at  this  day.  "  Incorporeal 
See  also  the  definition  of  "  Incorporeal  property  "  is  logically  both  inrvisible 
Property"  in  Bouvier's  Diet.  and  intangible.     (1917.) 
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i  16.  Meaning  of  the  Tenns ''  Goods,''  '*  Effects," ''  Things,''  etc. 
There  are  some  other  technical  words^  besides  **  chattels "  and 
^  chofea"  which  the  common  law  has  employed  with  reference  to 
personal  property  from  a  very  early  period.  Thus,  ^'  goods  "  is 
a  favorite  word,  which  is  used  either  conjointly  with  other  words, 
or  by  itself.  The  phrase  ^^  goods  and  chattels  "  is  often  found  in 
deeds  and  wills;  conveyancers  favor  it  strongly;  and,  certainly, 
when  placed  in  contrast  with  the  seemingly  corresponding  phrase 
^'  lands  and  tenements/'  it  has  a  pleasant  jingling  sound.  This 
phrase  plainly  includes  chattels  real,  and  inanimate  objects, — 
as  indeed  does  the  single  word  ^^  chattels ; "  and  it  is  well  settled 
that,  if  unrestrained,  the  term  ^^  goods  and  chatteb  "  will  pass  all 
personal  property  under  a  will.^  This,  we  suppose,  is  chiefly 
attributable  to  the  force  of  the  comprehensive  word  ^^  chattels." 
As  to  the  term  '^  goods,"  standing  by  itself,  the  general  impression 
is,  that  it  has  a  more  confined  operation  in  modem  times  than 
chattels ;  that  while  for  most  purposes  it  includes  money,  furniture, 
valuable  securities,  and  other  mere  personal  chattels,  and  is  a 
word  of  large  general  signification,  it  neither  embraces  chattels 
real,  such  as  a  lease  for  years  of  house  or  land,  nor,  perhaps,  ani- 
mals,—  which  the  word  "  chattels  "  certainly  would  include,*  In 
a  more  limited  sense  the  word  ^^  goods  "  is  popularly  applied  to 
articles  of  merchandise.^  The  civiMaw  term  hona,  which  corre- 
sponds with  goods,  included  all  chattels,  personal  and  real  alike; 
and  therefore  a  general  bequest  of  all  one's  goods  will  pass  a 
leasehold  interest  because  the  civil  law  guides  in  the  construction 
of  bequests  of  personalty;  while  an  assignment,  which  must  be 
construed  according  to  the  rules  of  the  common  law,  will  not,  as 
Sugden  thinks,  pass  a  leasehold  estate.^    The  corresponding  French 

9.  Bowlin  V.  Funiuui,  34  Mo.  39.  See  Kendall,  4  Row.  Ch.  370.    See  B«ld- 

12  Co.  1;  1  Atk.  182;  Gower  v.  Qower,  win  ▼.  WiUiame,  3  Met.  367. 

Ambl.  612;  Wme.  Ex'n,  10th  Eng.  ed.  S.  2  Bl.  Com.  389,  Sharswood's  n.  ; 

927 ;    Boiivier'&    Diet.    "  Goods    and  Worcester's  Diet.  "  Goods." 

Chattels;  "  Co.  Lit.  118b.  S.  2  Siigd.  Vend.,  9th  ed.  201.   See 

1.  BooTier's     Diet.     "  Goods;  "24  Edw.  VI;  Cro.  Elic  385;  1  P.  Wms. 

Sngd.  Vend.  9th  ed.  201;  Kendall  ▼.  267. 
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term  biens  is  said  to  include  property  of  every  description,  except 
estates  of  freehold  and  inheritanca^  Coke  must  have  thought 
that  the  word  ^'goods''  had  an  equally  sweeping  force,  for  he 
says :  ^^  Goods,  biens,  bona,  includes  all  chattels,  as  well  real  as 
personal ; "  and  he  further  adds :  ^^  Now  goods,  or  chattels,  are 
either  personal  or  real."  ^  And  others  have  treated  the  two  words 
"  goods ''  and  "  chattels  '^  as  synonymous.* 

'^  Effects  "  is  another  word  which  is  often  found  in  the  law  of 
chattels.  This  word  is  equivalent  to  property  or  worldly  sub- 
stance, and,  when  used  with  the  words  ^'  real  and  personal,"  it 
embraces  the  whole  of  a  testator's  real  and  personal  estate ;  indeed, 
the  word  "  effects  "  alone,  in  a  will,  may  carry  the  whole  of  one's 
personal  property;  though  not  the  real  estate,  except  in  connection 
with  the  word  ^^  real."  It  would  thus  appear  that  the  word 
^^ effects"  denotes  property  in  a  more  extensive  sense  than  the 
word  "  goods."  ^ 

But  while,  under  favorable  circumstances,  the  word  ^'  chattels," 
or  the  word  "  effects,"  or  even  the  word  "  goods,"  may  carry  the 
entire  personal  property  of  a  testator,  it  should  be  remembered 
that,  where  general  terms  are  associated  with  others  less  compre- 
hensive, in  wills,  they  are  sometimes  restrained  in  judicial  con- 
struction to  articles  ejusdem  generis^  And  since  the  f imdamental 
rule  applied  to  the  interpretation  of  last  wills  and  testaments  is 
to  make  the  testator's  intention  the  pole-star,  we  may  sometimes 
expecte  to  find  such  sweeping  words  as  "estate,"  or  "property," 
restrained,  so  as  to  apply  only  to  'personal  property,  in  like  man- 
ner, and  not  to  lands  and  tenements.^ 

4.  Bouy.  Diet.  "Biens."  S3  Peon.  St.  12$;  Planters'  Bank  ▼. 

6.  Go.  Lit.  118  b.  Sharp,  6  How.    (U.  S.)    301;   In  re 

6.  See  Wms.  Pers.  Prop.  17th  Eng.  Miner,  146  N.  Y.  121,  40  N.  £.  78S; 
ed.  1;  Webster's  Diet. ''Goods;"  Wor-  Priee's  Appeal,  169  Pa.  St.  294,  32 
oester's  Diet.  "  Groods."  Atl.  455.     But  the  words  "  personal 

7.  See  Bouvier's  Diet.  "  Effects;  "  2  effects  "  may  be  more  limited  in  scope. 
Bl.  Com.  3S4,  Sharswood's  n.;  Jack-  Lippincott's  Estate,  173  Pa.  St.  368, 
flon  ▼.  Hogan,  3  Bro.  P.  C.  388 ;  Camp-  34  Atl  58. 

bell  V.  Presoott,  15  Ves.  507;  Cowp.  8.  In  re  Gibbons,  224  Pa.  St.  37, 

299;   Vandergrift  k  Forman's  App.,     73  Atl.  183. 

9.  See  Jarm.  Wills,  3d  Eng.  ed.  715 
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The  reader  may  have  already  perceived  that  we  make  frequent 
use  of  the  word  ^^  things/'  in  treating  of  our  present  subject  By 
this  word  ^'  things  "  is  understood  e^ery  object,  except  man,  which 
niay  become  an  active  subject  of  right;  in  which  sense  it  is 
opposed,  in  the  language  of  the  law,  to  the  word  ^^  persons."  ^ 
It  may  therefore  be  considered  as  nearly  or  quite  synonymous,  at 
our  later  law,  with  the  word  ^^  property ; "  besides  being  often  a 
more  convenient  word  to  apply  in  legal  analysis  than  the  latter, 
since  its  singular  and  plural  forms  are  readily  distinguished  in 
composition,  and  since  there  are  no  such  variations  in  its  technical 
meaning  as  would  be  likely  to  produce  confusion  in  the  mind  of 
the  student. 

§  17.    Applicatioa  oi  **  Estate  "  to  Things  Real,  and  ''  Property '' 
to  Things  Personal. 

An  important  distinction  which  is  observable  between  the  two 
great  systems  of  property  known  to  the  common  law  remains  for 
our  present  notice ;  and  it  is  a  distinction  which  should  be  steadily 
kept  in  view  by  all  who  seek  to  understand  the  exact  meaning  of 
legal  terms  in  their  investigation  of  the  law  relating  to  things  real 
and  personal  From  the  very  nature  of  the  feudal  system,  it  was 
impossible  that  one  should  be,  wherever  that  system  continued  in 
force,  the  absolute  owner  of  lands  and  tenements.  These  were, 
on  the  contrary,  the  subject  of  tenure;  that  is,  they  were  held, 
under  a  lord  paramount,  and  not  owned.  The  sovereign,  or  chief, 
divided  the  lands  among  his  immediate  followers,  exacting  a 
recompense,  in  the  nature  of  military  service,  or  supplies,  as  the 
case  might  be;  they,  in  turn,  subdivided  among  their  followers, 
and  upon  similar  conditions.  This  feudal  system  moulded  the 
English  law  of  realty ;  and  though  the  military  tenures  were  abol- 
ished at  the  restoration  of  King  Charles,  and  most  of  the  absurd 
exactions  of  chivalry  —  which,  as  may  well  be  supposed,  had  come 
down  to  mere  pecuniary  assessments  —  were  thus   done   away 

et  9€q.;  I  Schouler,  WiUs,  Ex'rs  k         1.  6ee  Bout.  Diet.  *<  Things."    And 
Adm'rs,  S§  504-512.  see  Rapalje's  Law  Diet. 
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with,  yet  names  remained,  and  the  ancient  theory  was  in  many 
respects  unchanged.^  Hence  is  it  that  the  elonentary  writers 
still  teU  us  that  there  is  no  such  thing  as  property  in  realty  at 
the  common  law;  that  of  things  real  there  can  be  nothing  held 
and  enjoyed  save  an  estate;  which  estate  may  be  for  life,  in  tail, 
or  in  fee-simple,  according  to  circumstances,  but  in  any  event 
is  an  estate  and  no  more.^  Yet,  as  they  say  further,  the  primary 
rule  concerning  things  personal  has  always  been  precisely  opposite. 
These  are  the  subject  of  actual  ownership,  and  are  not  held  for 
any  estate ;  one  has  them  as  one's  own  property.  However  fanci- 
ful the  distinction  may  now  appear,  especially  to  us  of  America, 
who  never  doubt  that  a  deed  of  land,  to  one  and  his  heirs  forever, 
practically  conveys  the  land,  as  so  much  property,  to  the  grantee, 
we  must  nevertheless  accept  the  theory;  and  thus  we  shall  per- 
ceive why  the  expression  '^  real  estate  "  is  so  commonly  used  in 
the  English  tongue,  and  among  unprofessional  men,  rather  than 
"  real  property ;  *'  though  one  finds  the  latter  term  quite  con- 
venient when  he  desires,  as  the  writer  in  the  present  chapter,  to 
contrast  things  real  with  things  personal.  We  would  use  the 
words  ^'  personal  property  "  in  speaking  of  goods  and  chattels,  on 
the  other  hand,  more  commonly  than  the  words  ^^  personal  estate," 
for  a  corresponding  reason;  though,  in  a  last  will  and  testament, 
where  dispositions  under  the  two  great  classes  of  property  have  to 
be  constantly  brought  together,  the  phrase  **  personal  estate  "  is 
not  unfrequently  used  as  usually  in  administration.  So,  too,  if 
we  take  up  some  old  writer, —  Coke,  for  instance, —  we  find  him 
defining  the  word  ^^  estate  "  as  an  inheritance,  a  freehold,  term 
for  years,  or  the  like,  in  lands  or  tenements,  without  referring  to 
chattels/ 

But  we  must  not  be  tied  down  too  closely  to  words  in  their 
ancient  significance ;  suffice  it  that  we  hold  to  the  correct  modem 
idea.  The  word  ^^  estate  "  is  doubtless  used  in  a  broad  sense,  in 
these  days,  to  denote  both  things  real  and  things  personal;  and 

9.  See  2  Ewell's  Bl.  Com.,  cs.  5,  6.         4  1  Co.  Lit  4S7. 
S.  Wms.  Beal  Prop.  17tli  Eng.  ed. 
IS. 
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the  same  may  be  said  of  the  word  '^  property."  Consulting  our 
own  convenience  in  a  reasonable  degree,  we  shall  use  the  words 
somewhat  indiscriminately;  not  forgetting,  however, —  as  the 
reader  should  not^ —  that  the  more  technical  and  limited  applica- 
tion of  the  word  ^'  estate  "  is  to  things  real,  while  that  of  the  word 
'^ property"  is  to  things  personal;  for  upon  this  distinction  are 
founded  some  curious  and  interesting  doctrines.' 

§  18.    Classification  into  Real  or  Personal  Affected  by  Modem 
Legislation. 

It  should  be  further  observed,  however,  at  the  outset,  that  while 
at  the  common  law  one  thing  may  be  real  and  another  personal 
per  se,  the  classification  is  frequently  affected,  in  this  day,  by  stat- 
utes. Thus,  in  Massachusetts,  a  term  of  years,  so  long  as  fifty 
years  or  more  remain,  is  made  subject  to  the  incidents  of  freehold 
estate,  by  legislative  authority.^  So,  on  the  other  hand,  stock  in 
canal,  railway,  and  land  companies,  which  the  law  was  formerly 
disposed  to  treat  as  real  estate,  are  usually  in  this  country  made 
personal  property  by  positive  enactment  to  that  effect;  and  such 
is  the  tendency  likewise  of  the  late  English  legislation.^ 

§  19.    Chattels  Real,  Chattels  Personal,  and  Chattels  of  a  Mixed 
Description,  to  be  Considered  in  Order. 

In  the  next  and  succeeding  chapters  we  shall  develope  more 
fully  the  nature  and  leading  incidents  of  Personal  Property; 
using  the  comprehensive  term  ''  chattel/'  which  is  still  indispensa- 
ble to  our  jurisprudence.     This  will  lead  us  to  the  consideration, 

5.  See  Bout.  Diet.  "  Estate;  "  Wms.  Whether  shares  of  »tock  in  a  Real 

Pers.  Prop.  17th  E^g.  ed.  5,  6.  Estate    Trust    of    our    present    day 

a.  Mass.  Rev.  Lawa,  c.  129,  §  1.    See  (familiar  in  large  cities)   are  to  be 

also  MerriU  v.  Hodgkins,  134  N.  Y.  regarded  as  real  or  personal  property 

8.  166.  is  likely  to  be  found  defined  by  local 

7.  See  Wms.  Pers.  Prop.  17th  Eng.  statute.     A    fundamental   agreement 

ed.  33S;  2  P.  Wms.  127;  chapter  on  among  corporations  on  this  point  is 

**  Stocks  and  Shares/'  Part  III,  c.  9,  ineffective  as  againat  the  declared  law 

po9t.  of  the  state.     Gill  ▼.   Bartlett,  284 

Fed.  927,  140  C.  C.  A.  400. 
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first,  of  chattels  real;  nezt^  of  chattels  personal;  and  afterwards 
of  chattels  which  descend  to  the  heir,  emblements  and  fixtures* 
Enough,  we  trust,  has  already  heen  said,  to  place  our  leading 
definitions  clearly  before  the  reader's  mind,  and  enable  him  to 
follow  our  method  of  treatment  understandingly. 


99 


CHAPTER  IL 


CHATTELS   BXAL 


S  20.     Chattels  Real  Defined. 

Chattels  real,  says  Sir  Edward  Coke,  are  such  as  oonoem  or 
savor  of  the  realty.^  And  Blackstone  characterises  this  species 
of  property  as  being  ^'  of  a  mongrel,  amphibious  nature."  ^  In 
other  words,  chatteb  real  are  interests  which  are  annexed  to  or 
concern  real  estate,  yet  are  themselves  to  be  regarded  as  personal 
property.  A  chattel  real  —  or  perhaps,  to  speak  with  strictness, 
the  realty  with  which  it  is  concerned  —  is  an  immovable  and  can- 
not be  carried  from  place  to  place;  but  the  length  of  time  for 
which  it  may  be  enjoyed  is  limited  and  definite.  Such  an  estate 
is  less  than  a  freehold,  and  therefore  it  cannot  be  real  estate; 
so  it  must  be,  according  to  the  logic  of  the  common  law,  a  chattel, 
and  hence  subject  to  the  rules  which  relate  to  personal  property.^ 

§  21.  Term  of  Years  the  only  Important  Chattel  Real ;  Attendant 
Terms  and  Leases  Distinguished. 
In  former  times,  as  one  may  perceive  by  referring  to  Coke  and 
Blackstone,  there  were  several  species  of  property  enumerated 
under  the  head  of  Chattels  Beal;  but  of  these  the  only  kind  of 
present  consequence,  and  that  which  has  always  been  most  readily 
taken  by  way  of  illustration,  is  the  term  of  years;  a  topic  fully 
discussed  in  works  on  the  relation  of  landlord  and  tenant,  and 
appertaining  to  the  tenancy  of  lands.  To  an  English  student  this 
topic  is  found  to  branch  off  naturally  into  two  divisions :  the  first 

1.  1  Inrt.  lis  e.  in  a  ehattel  real  and  eannot  poM  by 

t.  2  Bl.  Com,  387,  388.  parol.     MeCullough  ▼.  Randall,   158 

S.  See  9upr<i,  %  7.    And  see  Prioh-  8.  W.  219  (Tex.  Civ.  App.).    As  to  a 

ard  ▼.  Prichard,  L.  R.   11  Eq.  232.  ground   lease   for   a   long   term,   see 

See  Eidmon  v.  Baldwin,  206  Fed.  428,  O'Brkn   v.   Illinois   Barety   Co.,   208 

124    C.    C.    A.    310;    Springfield    ▼.  Fed.  436,  121  C.  C.  A.  646;  MoCam- 

fiehweiteer,  246  Mo.  122,  151  S.  W.  mon  ▼.  Cooper,  60  Ohio  St  866.     See 

128.    A  land  oertifleate  after  loeatioB  Ewell's  Elementaiy  Law. 
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embracing  all  contracts  for  the  possession  and  profits  of  land  for 
some  determinate  period,  yielding  the  recompense  of  rent;  the 
second  consistsing  of  those  terms  which  are  created  by  marriage 
settlements,  wills,  deeds  of  trust,  and  the  like, —  these  last  usually 
reserving  no  rent,  but  serving  as  a  security  for  the  payment  of 
money  borrowed  by  some  one  who  has  the  freehold/  Terms  of 
years,  in  the  first  sense,  rarely  last  longer  than  a  hundred  years, 
and  are  generally  of  much  shorter  duration.  But  in  the  second 
sense  a  term  of  years  is  not  unf requently  made  out  for  a  thousand 
years. 

In  the  United  States,  we  have  abolished  the  doctrine  of  primo- 
geniture, and  our  public  policy  sets  strongly  against  fettering  the 
free  transmission  of  property;  so  we  know  and  care  very  little 
about  the  terms  of  years  which  serve  as  security  for  borrowed 
money.  But  contracts  for  the  possession  and  profits  of  land  for  a 
specified  term  of  years  —  which  we  generally  designate  by  the 
word  ^Hease"  —  constantly  occupy  the  attention  of  American 
courts;  and  they  constitute  a  very  important  and  frequently  a 
very  valuable  species  of  personal  property.  And  to  chattels  real 
of  this  description  we  may  well  devote  our  first  and  fullest  atten- 
tion in  the  present  chapter. 

§  22.    Leases  in  General;  Their  History,  etc. 

The  student  who  has  made  himself  familiar  with  the  law  of  real 
property  hardly  needs  to  be  reminded  that  the  word  ^^  lease ''  is 
used  to  denote  that  species  of  contract  by  which  the  term  in  quesr 
tion  is  created ;  that  the  person  who  grants  the  lease  is  the  lessor, 
while  he  to  whom  the  lease  is  granted  is  the  lessee;  and  that  the 
compensation  or  consideration  of  the  lease  is  usually  styled  the 
rent.^ 

Leases  are  to  be  found  among  all  civilized  nations ;  and,  indeed, 
contracts  of  this  character  must  be  indispensable  among  man- 
kind, so  long  as  one  is  the  legal  owner  of  lands  which  another 

i.  See  Wms.  Real  Prop.  17th  Eng.         5.  See  Bouv.  Diet.  *'  Leaae,"  "  Land- 
ed. 557;  4  Kent  Com.  85  et  9eq,  lord  and  Tenant;  "   1  Wasbb.   Real 

Prop.  3d  ed.  292-297. 
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may  wish  to  occupy  for  valuable  purposes.  But  the  length  of  the 
lease  is  made  subject,  in  different  countries  and  under  different 
circumstances,  to  great  variation.  Leases  among  the  ancient 
Bomans  were  usually  made  of  short  duration,  as  the  guinquefy' 
tiium,  or  term  for  five  years;  and  Chancellor  Kent  says  that  such 
has  been  the  policy  and  practice  of  several  modem  nations,  as 
France,  Switzerland,  and  China.^  In  England,  leases  have  usually 
been  from  year  to  year,  and  the  farmers  who  till  the  ground  hold 
by  a  very  precarious  tenure ;  but  we  apprehend  that  more  extensive 
terms  are  created  in  the  populous  districts  where  trade  and  com- 
merce centre*'  In  the  United  States,  agricultural  leases  are  not 
very  common.  The  farmer  is  usually  proprietor  of  the  acres 
which  he  cultivates;  and  rarely  would  one  of  that  class  of  men 
be  tempted  to  take  a  lease  at  alL  For  in  all  of  the  States,  one 
of  small  means  may  purchase  the  land  he  needs  on  making  partial 
payments;  mortgaging  back  the  premises,  if  need  be,  to  secure 
the  balance  of  the  purchase-money.  Or  the  farmer  may  go  to  the 
far  west  and  earn  a  free  homestead  on  the  public  domain,  render- 
ing no  other  recompense  than  his  labor  in  improving  it.  But 
mechanics,  men  of  mercantile  and  professional  pursuits,  and  others 
who  swarm  in  to  the  cities,  very  commonly  take  lands  on  lease, 
either  to  occupy  as  homes,  or  for  warehouses  and  stores,  and  for 
business  purposes  generally ;  capitalists  being  the  usual  landlords. 
Here  we  find  that  leases  are,  on  the  whole^  rather  short ;  a  neces- 
sary consequence  of  the  rapid  fiuetuations  to  which  real  estate 
is  subject  in  new  centres  of  trade,  the  frequency  with  which  prop- 
erty changes  hands  under  our  system  of  laws,  and  that  fiexibility  of 
purpose  and  pursuit  which  strongly  characterizes  American  society. 
It  may  be  said  that  leases  in  this  country  average  about  five  years, 
being  frequently  for  a  much  shorter  period,  and  rarely  extending 
beyond  ten  years.  In  some  States,  leases  for  a  greater  period 
than  fifteen  or  twenty  years,  under  certain  qualifications,  are  even 
prohibited  by  law ;  this,  apparently,  because  of  the  injustice  likely 

a.  4  Kent  Ckmi.  94,  and  authoritieai        7.  See  2  Ewell's  Bl.  Com.  142^  n.; 
cited.  Wms.  Real  Prop.  17th  ed.  557. 
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to  be  done  to  personal  representatives  of  the  lessor  rather  than  to 
the  lessee,  or  those  who  succeed  to  his  rights ;  ^  and  also  because 
of  the  general  impolicy  so  considered  of  fettering  real  estate. 
Covenants  for  renewal,  of  which  we  shall  presently  speak,  are 
frequently  found  convenient  where  one  wants  the  opportunity  of 
prolonging  his  lease  without  being  bound  too  closely  to  a  contract 
which  might  not  prove  beneficial  to  bim.  And  it  is  only  testa- 
mentary trustees,  or  others  holding  lands  in  a  fiduciary  capacity, 
who,  in  this  country,  will  be  strongly  tempted  to  let  property  on 
long  leases;  and  that,  only  because  of  the  restrictions  upon  sales, 
exchanges,  and  improvements  to  which  the  law  may  have  subjected 
them;  and  because  transfers  of  such  real  estate  are  impeded  in 
any  case ;  or  in  order  to  escape  potty  annoyances  in  the  manage- 
ment of  estates  for  the  sole  benefit  of  others,  to  which  they  do  not 
feel  prepared  to  submit.  It  is  true  that  the  policy  of  short  leases, 
as  Chancellor  Kent  shows  us,  bas  been  condemned  by  Oibbon 
and  other  distinguished  writers  as  discouraging  agricultural  enter 
prise  and  costly  improvements;  but  an  objection  of  that  sort  seems 
hardly  tenablo,  in  the  case  of  a  people  like  ours,  whose  lands,  and 
especially  farming  lands,  are  thrown  freely  upon  the  market  for 
purchase  and  sale,  so  that  he  who  begins  life  a  tenant  may  hope 
to  die  a  freeholder.' 

§  23.    When  a  Lease  Begins. 

Leases  for  years  may  be  made  out  so  as  to  take  effect  at  some 
future  period;  and  this  for  the  technical  reason  that  they  are 
mere  chattels,  and  require  no  livery  of  seisin.  Thus  a  lease  may 
be  made  for  ten  years  from  next  Christmas.^  The  lease  itself, 
however,^  in  such  a  case,  does  not  confer  a  complete  tenancy.  It 
only  gives  the  lessee,  as  against  his  lessor,  a  right  to  enter  upon 

8.  See  4  Kent  Gom.  93,  and  notes,  note,  and  other  writers  cited,  4  Kent 

We  have  seen  that  yariouB  atatutev  Com.  94,  n.    Bndenxse  of  execution  of 

in  this  country  give  to  leases  of  a  leases,  see  GSianiberlayne  Erid.,  %  3513. 
considerable    duration    the    essential         1.  1  Prest  Estates,  204-2M;  4  Kent 

characteristics  of  a  freehold.    Bupra,  Com.  94;  Wms.  Real  Prop.  17th  ed. 

8  18.  '  563;    2   Bl.    Com.   143;    Eastman   ▼. 

8.  See  Gibbon's  mat.,  voL  viii.  SS,  Perkins,  111  Ifiass.  30. 

26 


CHAP,  n.] 


CHATTBL8   BXAL. 


S  24 


the  presniaes^  which  ri^t  Ib  called  his  intereet  in  the  tenn,  or 
inieresse  termini;  and  it  is  not  until  the  lessee  has  actually 
entered,  that  the  estate  becomes  fnllj  vested  in  him,  and  he  is 
possessed  in  a  just  sense  of  the  term  of  years.^  To  this  rule  an 
exception  is  found  in  cases  where  the  lease  is  made  by  bargain  and 
sale,  or  by  any  other  conveyance  operating  throng  the  force  of 
the  Statute  of  Uses ;  for  here  the  lessee  will  have  the  whole  term 
vested  in  him  at  once,  just  as  though  he  had  actually  entered.  In 
the  former  case,  there  was  a  common-law  lease,  which  required 
entiy  to  give  it  effect;  in  die  latter,  the  valuable  consideration 
operates  by  way  of  bargain  and  sale,  and  raises  a  use  to  the  lessee 
which  the  statute  executes.^ 

§  24.    Term  of  a  Lease. 

Leases  for  years  are  necessarily  for  a  certain  determinate 
period  of  time;  and  the  fact  that  interests  of  this  sort  must 
expire  at  a  specified  date  suggests  the  legal  designation  ''  term," 
or  boundary.  Eveiy  estate,  indeed,  which  possesses  this  quality, 
by  whatever  words  created,  is,  as  Blackstone  observes,  an  estate 
for  years.  We  may  know  that  it  is  such  an  estate  because  it  lasts 
for  a  certain  prescribed  period,  and  no  longer.  Yet  there  is  a 
well-known  legal  maxim,  that  whatever  can  be  construed  into 
certainty  is  itself  certain.  Hence  it  follows  that  I  may  make  a 
good  lease  for  years  by  designating  the  term  to  be  for  so  many 
years  as  A.  B.  shall  name;   since  the  moment  A.  B.  has  named 


a.  Co.  Lit.  46;  2  EweU's  Bl.  Com. 
144  and  n. 

S.  lb.;  WmB.  Real  Prop.  17th  ed. 
56S,  564;  2  Mod.  249.  By  ibis  later 
inventim  of  an  exeentory  bargain 
which  becomes  self-eaceeating  we  find 
that  freeholds,  as  well  «a  leaseholds, 
can  be  treated  to  eommenoe  in  the 
future.  Tiedeman  Beal  Property, 
I  175.  See  Maltbie  ▼.  (Mds,  SS  Conn. 
633,  82  Atl.  408  (entry  on  leased  land 
not  necessary). 


As  to  a  lease  which  was  not  to  be 
delivered  imtil  sabmitted  to  and  ap* 
proved  by  a  certain  third  person,  see 
Stirits  y.  Mining  Co.,  257  IlL  543, 100 
N.  E.  968. 

A  lessee  not  signing  the  lease,  etc., 
may  be  estopped  to  deny  defects  by 
such  acts  as  taking  full  possession  or 
assigning  over.  Chicago  Title  k  Trust 
Co.  V.  Kemler  Lamber  Co.,  151  HI. 
App.  579;  And  see  Chandler  ▼.  Hart, 
161  Cal.  405,  119  Pac.  516. 
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the  number^  thon^  not  bef ore,  the  lease  is  reduced  to  a  certainty/ 
But  I  cannot  make  a  good  lease  to  last  while  gold  remains  above 
par;  for  this  would  be  to  prescribe  a  date  which  one  cannot 
reduce  to  certainty;  and,  of  course,  to  lease  for  a  human  life 
would  be  attempting  to  create  a  freehold.  But  I  may  make  a 
lease  for  so  many  years, —  ten,  for  instance, —  provided  another 
shall  so  long  live ;  for  here  there  is  a  certain  period  fixed,  beyond 
which  the  term  cannot  last,  though  it  may  end  sooner.^  Statutes 
in  some  States  have  limited  the  time  for  which  a  lease  may  be 
made.^*  Leases  like  the  foregoing  are  not  likely  to  be  made  fre- 
quently at  the  present  day;  but  the  illustrations  will  aid  in  fixing 
important  principles  in  the  reader's  mind*  And  it  may  be  noted, 
in  passing,  that  the  word  **  term ''  does  not  signify  the  time  speci- 
fied in  the  lease  merely,  but  the  estate  and  interest  that  actually 
passes  by  the  lease ;  so  that,  if  a  lease  for  five  years  were  cancelled 
and  surrendered  at  the  end  of  two  years,  it  might  be  said  that  the 
term  expired  before  the  titne.^ 

§  25.  Tem»  of  Lease  as  AfiFected  by  Statute  of  Ftauds ;  Writ- 
ten Lease  Required,  etc. 
The  Statute  of  Frauds,  29  Car.  IL,  c.  3  (whose  provisions,  not 
without  local  modifications,  have  been  generally  adopted  as  part 
of  the  jurisprudence  of  this  country),  affects  the  law  of  leases 
very  considerably.  It  declares,  substantially,  that  leases,  estates, 
or  terms  of  years,  or  any  uncertain  interests  in  lands,  made  or 
created  by  livery  only,  or  by  parol,  and  not  put  in  writing  and 
signed  by  the  party  making  the  same,  or  his  agent,  shall  have  the 
force  and  effect  of  leases  or  estates  at  will  only;  an  exception 
being  made  in  favor  of  leases  not  exceeding  the  t^m  of  three 

4.  2  Ewelll^  BI.  Com.  143  and  n.;  6a.  See  Clark  v.  Barnes,  76  N.  T. 
Co.  Lit.  46.  See  Biuoh-Ererett  Co.  ▼.  301,  32  Am.  Rep.  306.  A  lease  in  ex- 
Vivian  Oil  Co.,  128  La.  8S6,  55  So.  cess  of  the  statutory  period  is  void  for 
564  (lease  while  a  stated  condition  the  excess  only.  Robertson  v.  Hayes, 
continues) ;  Janes  v.  Paddell,  122  N.  83  Ala.  290. 

Y.  S.  760,  67  Mise.  Rep.  42C.  6.  Co.  Lit.  45;  2  Ewall's  Bl.  Com. 

5.  Co.  Lit.  45,  46;    2  EwelPs  Bl.      144. 
Com.  148  and  n. 
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years,  where  the  rent  reserved  shall  amount  to  two-thirds,  at 
least,  of  the  full  improved  value  of  the  land.  And,  further,  that 
no  lease  or  estate,  either  of  freehold  or  term  of  years,  shall  be 
assigned,  granted,  or  surrendered,  unless  in  writing.'  In  most 
parts  of  this  country  the  statute  exception  in  favor  of  parol  leases 
is  for  a  less  period  than  three  years ;  one  calendar  year  being 
the  limit  prescribed  in  Kew  York  and  some  other  States,  while 
in  others  a  parol  lease  is  deemed  a  tenancy  from  year  to  year,  or 
from  term  to  term,  or,  as  local  statutes  may  expressly  provide,  an 
estate  at  will  only.^ 

So,  too,  the  Statute  of  Frauds  provides  that  every  agreement 
not  in  writing  and  signed  by  the  party  to  be  charged  therewith, 
or  his  authorized  agent,  is  void,  which  by  its  terms  is  not  to  be 
performed  within  one  year  from  the  making  thereof.  Under  this 
clause,  which  many  of  our  States  adopt,  it  is  held  that  a  verbal 
agreement  to  lease  must  commence  from  the  making  of  the  agree- 
ment, and  not  from  a  future  day;  though,  in  New  York,  where 
the  language  of  the  statute  is  somewhat  different,  a  parol  lease 
for  one  year,  to  commence  in  fuluro,  has  been  upheld.' 

What  was  the  object  of  the  Statute  of  Frauds  in  thus  changing 


7.  29  Car.  II.,  c.  3,  §§  1,  2. 

8.  The  English  statute,  aft  re«ii- 
aeted  in  Kefw  York,  requires  the  agent 
who  signs  to  be  "  authorized  by  writ- 
ing; "  but  in  some  of  our  States 
these  words  are  omitted.  See  Story 
Agency,  §  50.  In  other  respects  the 
New  York  statute  differs  from  the 
English;  particularly  in  authorizing 
parol  leases  for  one  year  only,  instead 
of  three;  being  followed  in  this  re- 
spect by  California,  Illinois,  Virginia, 
Wisconsin,  and  many  otiier  States. 
New  Jersey,  Maryland  and  North 
Carolina  follow  the  English  statute 
in  respect  to  time,  though  adding 
nothing  as  to  the  reservation  of  rent. 
In  Massachusetts  all  estates  and  in- 
terests in  land  created  without  writ- 
ing are  declared  to  be  estates  at  will 


only,  while  in  Illinois,  Iowa  and  most 
of  the  southwestern  States  parol 
leases  for  a  year  are  yalid ;  and  those 
in  ezceM  of  that  period  may  prevail 
against  the  grantor,  though  not 
against  third  parties.  See  Browne, 
Stat.  Fr.,  Appendix;  Taylor's  Land- 
lord and  Tenant,  9th  ed.,  §§  2S,  29; 
4  Eeot  Com.  95,  and  notes;  Nesham 
▼.  Selby,  L.  R.  7  Ch.  406;  1  Stimson 
Am  Stat.  Law,  §  2002.  The  latest 
code  in  each  State  should  be  con- 
sulted on  such  a  point. 

9.  Smith  Landl.  and  Ten.  62-65; 
Taylor  ilb.,  §  30;  Rawlins  ▼.  Turner, 
1  Ld.  Raym.  7S6;  Becar  v.  Flues,  64 
N.  Y.  518;  Young  v.  Dake,  5  N.  Y. 
463.  See  Delano  ▼.  Montague,  6  Cush. 
42 ;  Kelly  ▼.  Terrell,  26  Qa.  551. 
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the  Gommoii  law }  A  tenant  for  years,  at  the  common  law,  was, 
as  we  have  seen,  one  who  held  for  a  certain  term;  and,  notwith- 
standing the  technical  expression,  this  term  might  be  for  less  than 
a  year,  as  for  a  half-year,  quarter,  or  month,  or  even  a  few  days, 
provided  only  it  were  for  a  time  certain.  But  a  tenant  at  will, 
on  the  other  hand,  held  for  an  uncertain  period;  his  lease  lasting 
while  his  landlord  and  himself  jointly  willed  it  so,  and  no  longer.^ 
While  the  latter  tenancy  often  arose  by  implication,  it  might  also 
be  determined  by  an  act  inconsistent  with  the  further  duration 
of  the  estate,  whether  such  act  were  performed  by  the  landlord 
or  by  the  tenant.^  Tenancies  at  will  were  therefore  found  to  be  a 
very  inconvenient  species  of  estate,  and  the  courts  would  not  favor 
them,  inasmuch  as  they  were  too  precarious,  each  party  being  at 
the  mercy  of  the  other;  and  so  the  judges  seized  upon  every 
favorable  opportunity  of  construing  such  an  estate  into  a  tenancy 
for  years;  or,  at  least,  of  ruling  that  the  parties  had  manifested 
their  intention  to  continue  the  tenancy  until  a  reasonable  notice  to 
determine  it  should  be  given  by  one  or  the  other.  The  circum- 
stance that  a  yearly  rent  was  paid  afforded  the  presumption  that 
the  parties  had  intended  to  create  a  yearly  tenancy  rather  than 
one  strictly  at  will ;  and  accordingly  it  became  settled  law,  that, 
if  a  party  entered  into  or  remained  in  possession  under  circum- 
stances which  would  constitute  him  a  tenant  at  will,  the  payment 
or  settlement  in  account  of  a  yearly  rent  rendered  him  a  tenant 
from  year  to  year,  and  entitled  him  to  a  regular  and  formal  notice 
to  quit.^  Now,  a  tenancy  by  express  agreement  may  be  either  by 
word  of  mouth,  by  simple  writing,  or  by  deed ;  and  so  with  any 
other  contract  The  great  object  of  the  Statute  of  Frauds  was 
to  discriminate  in  favor  of  contracts  in  writing, —  or,  to  use  a 
common  expression,  to  make  men  put  their  bargains  into  black 
and  white, —  so  as  to  furnish  plain  evidence  of  the  mutual  intent 
of  parties  in  their  agreements;    and  the  policy  of  this  statute  is 

1.  2  Gwdl'fi  Bl.  Cbm.  140;  Bac.  Abr.     Doe  v.  Turner,  7  M.  &  W.  226;  Doe 
Leases,  I.;  Smith  Landl.  and  Ten.  14»      v.  Priee,  S  Bing.  956. 

15 ;  Taylor  lb.,  §§  54-5S.  S.  Smith   Landl.   and   Ten.    20-22 ; 

2.  Smith  Landl.  and  Ten.  15,  17 ;      Doe  v.  Watts,  7  T.  R.  »5. 
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directed  to  such  agreements  as  involve  large  sums,  or  are  neceft- 
sarilj  complicated  in  terms^  or  concern  others  besides  the  original 
parties,  or  run  for  a  long  period.  As  to  tenancies,  its  design 
was,  in  the  first  place,  to  get  rid  of  the  prevailing  perplexity  and 
confusion,  where  lands  were  let  out  for  a  long  time,  and  involved 
large  pecuniary  sums,  by  requiring  such  leases  to  be  in  writing. 
With  short  terms  it  did  not  greatly  interfere,  but  left  them  pretty 
much  as  before. 

§  26.    The  Same  Subject;  Whether  a  Seal  is  Essential;  EfiFect 
of  Term  not  within  Statute. 

It  should  be  added,  that  while  the  statute  of  Charles  the  Second 
sanctions  leases  without  seal  as  well  as  by  deed,  if  only  the  agree- 
ment be  in  writing,  a  later  English  statute,  passed  in  the  reign 
of  Victoria,  requires  leases  to  be  under  seal,  except  in  tenancies 
where  no  writing  at  all  is  needed.^  And  it  is  likely  that  some 
of  our  own  American  local  statutes  are  expressed  in  language 
which  should  be  construed  to  the  same  effect 

We  may  observe,  further,  that  terms  which  are  without  the 
Statute  of  Frauds  are  not  made  void  thereby,  but  are  allowed  to 
operate  simply  as  estates  at  will;  for  which  reason  the  rule  of 
construction  has  been  established  that,  like  other  estates  at  will, 
they  are  capable  of  being  turned  into  tenancies  from  year  to  year, 
by  the  payment  of  rent  or  other  circumstances  indicating  the 
intention  of  the  parties  that  they  shall  be  so  considered.^  But  in 
this  country,  and  at  the  present  day,  rents  are  usually  payable 
quarterly  or  monthly,  in  which  case  an  estate  at  will  would  be 
terminable  at  an  interval  comparatively  short. 

4.  S  ft  9  Vict.,  e.  106,  §  103 ;  Doe  ▼.  utM  reqiiire  acknofrledginent.    Annri- 
MoflTatt,  15  Q.  B.  257.  Cftn   Sayings   Bank   ft   Trust    Go.    ▼. 

5.  Smith  Landl.   and  Ten.  22,  65,  Mafridge,    60    Waah.    180,    110   Pac. 
66;  Lee  V.  Smith,  9  Ex.  662;  Tkylor  1015. 

Land],  and  Ten.,  9th  ed.,  §§  56,  58;  See,  as  to  leases  under  seal,  Mor- 

Lord  Bolton  ▼.  Tomlin,  5   A.   ft  E.  rill  v.  Daggett,  157  HI.  240,  41  N.  B. 

066.     See  Goffman  v.   Sammons,   84  639. 
a  B.  1061  (1916).    Some  local  stat- 
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§  27.    Fonn  of  Lease. 

No  particular  form  of  words  is  necessary  to  oonstitiite  a  lease. 
Ooke  says  diat  the  word  dedi  is  sufScient^  The  old  form  of 
words  is  '' demise^  gninty  lease^  and  to  farm  let; "  bat  any  lan- 
guage is  sufficient  which  shows  that  the  one  intends  to  dispossess 
himself  of  the  premises,  and  the  other  to  enter  nnder  him  for  a 
determinate  time.  On  the  other  hand,  even  though  the  most 
proper  technical  words  should  be  employed,  yet  if  the  intention 
to  be  gathered  from  the  instrument  on  the  whole  were  that  of  a 
preliminary  arrangement  for  some  future  lease,  such  an  instru- 
ment would  be  treated  in  the  courts,  not  as  a  lease,  but  as  an 
agreement  for  a  lease.^  A  decision  by  Lord  Kenyon  illustrates 
the  latter  principle;  where  formal  words  of  demise  were  followed 
by  the  expression,  **  I  engage  to  give  him  a  lease,''  and  the  lan- 
guage otherwise  indicated  that  the  parties  had  contemplated 
executing  another  instrument  at  some  future  time.^  If  it  is  a 
present  lease,  on  the  other  hand,  as  the  instrument  purports,  parol 
evidence  cannot  be  admitted  to  change  its  force  and  effect'  The 
lines  of  demarcation  often  run  together,  so  as  to  make  it  difficult 
to  determine  whether  an  instrument  belongs  to  the  one  class  or 
the  other;  and  judicial  instruction  may  vary  according  to  the 
special  circumstances;  but  the  principles  are  well  established. 
The  term  "  grant "  includes  "  demise,"  or  "  lease."  * 

Some  portions  of  leases,  as  they  are  ordinarily  set  forth,  are 
essential,  others  are  not.  The  date  of  a  lease  is  no  part  of  its 
substance;  and  not  only  are  omissions  frequently  supplied,  but 
the  time  of  delivery  may  be  shown  to  be,  as  indeed  it  frequently 
is,  different  from  that  stated  in  the  instrument.^     So,  too,  the 

e.  Co.  Lit.  301  b.  cases  cited;  Kidd  ▼.  Boone,  L.  R.  12 

7.  B«o.    AbT,    Leases,    K;     Smith      Eq.  89. 

Landl.  and  Ten.  6S,  69;  Taylor  lb.,  9.  Kline  ▼.  McLain,  33  W.  Va.  32, 

g  159,  and  cases  cited ;  Brigbt.  Fed.  10  S.  E.  17 ;  Shaw  ▼.  Farnsworth,  108 

Dig.,  '^Landlord  and  Tenant,"  544.  Mass.    357;    Tiedeman    Real    Prop., 

8.  Roe  ▼.  Asfabumer,  5  T.  R.  163.  §  179. 

6es  Smith  Landl.  and  Ten.  70  et  9eq,;         1.  ])art>7  ▼.  Callaghan,  16  N.  Y.  71. 
Taylor  ib.,  9th  ed.,  §  37  et  se?.,  and         %.  Taylor  Landl.  and  Ten.,  §  148 ; 
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oonrts  are  liberal,  where  general  errors  of  description  are  to  be 
considered,  in  admitting  explanations;  for  instance,  where  the 
names  of  parties  are  wrongly  spelled  or  there  is  a  misrecital  of 
some  former  instrument  Bnt  the  omission  of  the  lessee's  name 
in  the  body  of  the  instrmnent,  or  any  other  material  error,  will 
vitiate  a  lease.^  The  premises  demised  (or  let)  ought  to  be  accu- 
rately described  and  identified ;  though  not  always  minutely,  for 
the  law  requires  only  that  the  premises  be  ascertained  with  reason- 
able certainty/  And  if  the  tenant  enters  into  possession  he  can- 
not object  to  his  covenant  liability  on  the  ground  of  a  deficiency 
of  description/ 

§  27a.    Lease  and  Agreement  for  Lease  Distinguished. 

We  are  to  distinguish  between  a  lease  and  an  agreement  for  a 
lease.  A  mere  offer  to  lease  is  too  imperfect  for  a  mutual  con* 
tract,  and  so  is  an  unsigned  lease.^  Yet  an  agreement  or  an 
accepted  proposal  for  a  lease  may  be  so  worded  in  writing  as  to 
really  constitute  a  lesiaeJ  Any  definite  written  agreement  to  make 
a  lease  upon  fixed  terms  is  binding  even  though  a  formal  lease  has 
not  been  executed,  if  the  minds  of  the  parties  have  mutually  and 
positively  met  therein.^ 

Jackson    v.    Sehoomnaker,    2    Johns,  pression) ;  fichults  ▼.  Hastings  Lodge 

230;  Steele  ▼.  Mart,  4  B.  ft  C.  272.  No.  50,  I.  O.  O.  F.,  90  Neb.  4M,  133 

S.  Taylor  Landl.  and  Ten.,  §§  150-  K.  W.  S46. 

152;  Foot  y.  Berkl^,  1  Vent.  83;  7.  Korn  ▼.  Bimn,  140  K.  Y.  8.  De? 
DaYidaon  t.  Cooper,  11  M.  ft  W.  794;    '  (App.  Term,  1913) ;  Pacific  Improve- 

Channoey  v.  Arnold,  24  N.  T.  330.  ment  Co.  ▼.  Jones,  164  Cal.  260,  12S 

4.  Taylor  Landl.  and  Ten.,  §  160;  Pac  404;  Chandler  ▼.  Hart,  161  Cal. 

Dingman  ▼.  Kelly,  7  Ind.  717.  405,  119  Pac.  516  (lease  signed  by  one 

*  S.  Bnlkley  v.  Bevine,  127  HI.  406,  party   and   ratified   by   acts   of   the 

20  N.  E.  16.  other). 

e.  Adolph  Spear  v.  Empire  Lace  Co.,  Under  some  local  statutes  the  reg- 

80  N.  J.  L.  153,  95  Atl.  356 ;  Ettinger  istry  of  leases  heyond  a  specific  length 

▼.  Christian  Schuck  ft  Co,,  81  Misc.  of  term  is  required  for  public  infor- 

196, 142  N.T.  3.  481;  National  Build-  mation.     City  Bank   of  Bayonne  ▼. 

log  Association)  v.  Knab,  177  HI.  App.  Hocke,  16  App.  Div.  83,  153  N.  T.  8. 

649;  Herb  ▼.  Diay,  139  N.  T.  S.  981  731;  Wens  v.  Pastene,  209  Mass.  359, 

(App.  Term,  1913) ;  Briggs  v.  Chase,  95  N.  E.  793. 

105  Me.  317,  74  Atl.  796   (intent  to  8.  Alexandria  Billiard  Co.  ▼.  lfik>> 


make  a  lease  overrides  technical  ez-     slowricy,  167  Iowa  395,  149  N.  W. 
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§28.    Rent  or  RecompeiiBe  under  a  Lease. 

The  periodical  return  which  the  tenant  makes  to  his  landlord, — 
or  the  lessee  to  the  lessor, —  by  way  of  compensation  for  the  use 
of  the  premises,  is  familiarly  known  as  the  rent.  This  compen- 
sation is  not  always  in  money;  for  specific  goods  may  constitute 
a  valuable  consideration  to  support  the  lease;'  while,  as  in  the 
analogous  instance  of  a  bailment,  no  consideration  is  requisite  to 
make  a  lease  binding  upon  the  parties  themselves,  if  the  relation 
has  once  taken  effect  and  does  not  remain  executory.^  At  the 
early  common  law  the  tenant  frequently  rendered  military  duties 
by  way  of  recompense,  or  paid  in  military  supplies ;  and  in  agri- 
cultural districts  a  landlord  will  still  take  his  compensation,  not 
unfrequently,  in  crops  or  farm  labor.^    But  it  is  questionable 


604;  Sheny  v.  Proal,  206  N.  T.  726, 
100  N.  E.  421.  See  Smith  v.  MiteheU, 
16S  111.  App.  36  (execution  by  one 
only).  See  farther,  Whiteside  ▼. 
OftBis  Gli]d>,  162  Mo.  App.  502,  142 
S.  W.  T52;  United  Merchanta  Co.  ▼. 
Hippodrame,  201  N.  Y.  601,  95  N.  E. 
1140  (contract  for  an  advertaaing 
sign  on  roof) ;  Addi^  v.  Tail,  95 
N.  E.  1123  (N.  Y.),  187  Fed.  161, 
109  O.  C.  A.  24;  HoUiday  t.  Pegram, 
99  S.  G.  73,  71  S.  E.  367  (mere  nego- 
tiation) ;  Starwich  ▼.  Washington  Gut 
Glaee  Co.,  M  Wash.  42,  116  Pac.  459; 
American  lYact  Soc.  v.  Jonee,  76  Misc. 
Rep.  236,  134  K.  Y.  8.  611  (delivery 
of  key  insufficient) ;  Murphy  v. 
Sohwaner,  84  Gonn.  420,  80  Atl.  295 ; 
Way  ▼.  Fraeer,  230  Pa.  St.  49,  79  Atl. 
154;  Thomas  ▼.  Springer,  134  App. 
Div.  940,  982,  119  N.  Y.  S.  460,  463 
(mere  contract  for  gross  theatrical 
receipts) ;  Greene  v.  Messick  Grocery 
Co.,  153  N.  G.  409,  69  S.  E.  412; 
Brighton  Packing  Go.  v.  Butchers' 
Afls'n,  211  Mass.  308,  97  N.  E.  780 
(terms  modified). 

For  ibreach  of  a. mere  contract  to 
lease  the  expectant  tenant  may  sue 


for  damages.  Sdiults  v.  Hastings 
Lodge  No.  50,  I.  O.  O.  F.,  90  Neb. 
454,  133  N.  W.  846. 

9.  lalley  ▼.  Fifty  Associates,  101 
Mass.  432,  where  the  article  speoified 
had  passed  out  of  use  and  the  lessee 
ivms  held  entitled  to  sufficient  notice 
to  enable  him  to  procure  it. 

1.  See  77  Tex.  505 ;  Tiedeman  Real 
Prop.,  §  192. 

a.  Smith  Landl.  and  Ten.  86  et  seq.; 
Taylor  Landl.  and  Ten.,  §§  14,  24,  1^2, 
370;  Fry  v.  Jones,  2  Bawle,  31  (Pa.) ; 
Jackson  v.  Brownell,  1  Johns.  267 
(N.  Y.) ;  United  States  v.  Gratiot,  14 
Pet.  (U.  S.)  526.  See  Taylor  Landl. 
and  Ten.,  §  24,  and  note  with  cita- 
tions, on  the  question  whether  letting 
on  shares  is  or  is  not  equivalent  to  a 
simple  agreement  to  share  crops  as 
tenants  in  common,  rather  than  a 
lease  which  refterres  rent  as  such. 
And  see  Herskell  v.  Bushnell,  87 
Gonn.  36;  Strain  v.  Gardner,  61  Wis. 
174;  Warner  v.  Abbey,  112  Mass.  355. 
The  better  modem  opinion  follows  the 
intent  of  the  instrument  or  contract 
as  to  leasing  and  creating  a  tenancy 
or  otherwise. 
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how  far  such  oompensation  oould  be  deemed  rent  at  all;  and 
certainly  in  onr  eountiy  rent  is  usually,  and  in  these  days  almost 
universally,  made  payable  in  money.  Persons  wishing  to  avoid 
those  fluctuations  in  value  which  occur  throng  the  gradual  depre- 
ciation of  the  gold  and  silver  standard  have,  however,  sometiines 
bargained  for  compensation  in  com,  wheat,  or  Bome  other  such 
staple  produce,  the  practical  effect  being  that  the  lessee  pays  in 
money  according  to  the  market  value  of  such  produce  on  each  rent 
day.  This  mode  of  payment  is  much  to  be  commended  in  long 
leases,  and  has  been  amply  justified  by  the  experience  of  mankind.^ 
Four  points  are  to  be  especially  noted  concerning  rent  at  the 
common  law:  First,  that  it  must  always  be  of  something  issuing 
out  of  the  thing  demised,  and  differing  from  it  in  nature,  and  not 
part  of  the  thing  itself;  which  last  would  be  not  a  reservation, 
but  an  exception.^  Second,  that  it  must  be  reserved  out  of  some- 
thing to  which  the  lessor  may  resort  for  that  technical  seizure 
which  the  law  calls  a  distress;  so  that  a  rent  cannot  issue  out  of 
a  right  of  common,  or  out  of  another  rent,  or  in  fact  out  of  ahnost 
any  incorporeal  hereditament,  however  binding  the  reservation 
may  be  as  a  contract.^  Third,  that  it  must  be  reserved  to  the 
lessor  himself,  and  not  to  a  third  party.^  Fourth,  that  the  reeer< 
vation  of  rent  in  a  lease  should  be  certain;  by  which  is  meant 
that  at  least  the  rate  can  be  ascertained  and  established.^ 

§  29.    Covenants  of  a  Lease. 

The  covenants  of  a  lease  next  deserve  attention,  and  upon  these 
we  shall  enlarge  somewhat.  When  we  speak  of  a  covenant,  in 
the  strict  legal  sense,  we  refer  to  that  which,  in  an  instrument 


3.  See  3  Kent  Com.  462. 

4.  Co.  Lit.  142  a;  Doe  v.  Lock,  2  A. 
ft  E.  705;  Smith  Landl.  and  Ten.  91. 

5.  Smith  Landl.  and  Ten.  91;  5  Co. 
3;  Bae.  Abr.  Rent,  B.  But  to  this 
rule  are  some  exceptions.  See  Smith 
Landl.  and  Ten.  91.  IMstress  for  rent 
is  disfavored  in  the  United  States  at 
this  day. 


6.  Doe  V.  Lawrence,  4  Taunt.  43; 
Gates  V.  Frith,  Hob.  130.  But  see 
Jewel's  Case,  5  Co.  3,  as  to  whether 
it  would  not  bind  as  a  contract  be- 
tween lessor  and  lesoee,  though  bad 
as  to  the  third  party. 

7.  See  Co.  Lit.  142  a;  Maude's  n.  to 
Smith  Landl.  and  Ten.  91;  Daniel  t. 
Oracle,  6  Q.  B.  14^. 
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under  seal^  corresponds  to  a  promise  or  agreement  in  parol  under- 
takings. Of  covenants  in  a  lease,  some  run  with  the  land,  while 
others  are  only  binding  upon  the  person.  Some,  again,  are 
implied  as  incidental  to  the  relation  of  landlord  and  tenant,  while 
others,  on  the  contrary,  must  be  the  subject  of  express  contract  in 
order  to  be  effective.  So  covenants  as  affecting  one  another  may 
be  dependent,  or  they  may  be  independent^ 

The  usual  covenants  to  be  found  in  a  lease  for  any  term  of 
years,  at  the  present  day,  are  these:  Firgt,  on  the  part  of  the 
lessor,  covenants  for  quiet  enjoyment,  against  incumbrances,  for 
further  assurance,  to  repair,  to  renew  the  leasee  and  to  pay  taxes 
and  assessments.  Second,  on  the  part  of  the  lessee,  covenants  to 
repair,  to  pay  rent,  to  pay  taxes  and  assessments,  to  insure,  not 
to  assign,  to  reside  on  the  premises,  to  build  after  a  certain  pat- 
tern, against  carrying  on  certain  trades,  for  particular  modes  of 
cultivation,  to  redeliver  fixtures.^  These  and  similar  covenants 
will  vary  in  different  cases  according  to  the  length  of  the  lease, 
the  nature  and  situation  of  the  property,  and  other  circumstances ; 
nor,  of  course,  are  we  to  expect  that  every  lease  must  be  found  to 
contain  all  of  these  covenants,  or  that  parties,  when  they  see  fit, 
may  not  make  further  covenants  to  suit  themselves. 

§  30.    Covenants  Usual  on  the  Lessor's  Part 

Let  us  examine  these  different  kinds  of  covenants  in  turn, 
beginning  with  covenants  on  the  part  of  the  lessor. 

The  covenant  for  quiet  enjoyment  is  implied  in  every  lease, 
and  need  not  be  expressed  at  all ;  and  if  it  be  broken  the  landlord 
must  indemnify  the  tenant  against  losses  resulting  from  the 
breach ;  for  the  law  takes  it  for  granted  that  every  lessor  has  both 
the  will  and  the  power  to  keep  his  lessee  in  peaceable  possession 
of  the  premises,  and  the  whole  premises.  Whenever  this*  covenant 
is  broken,  the  tenant  is  at  least  absolved  from  paying  rent;   but 

8.  Taylor  Landl.  and  Ten.,  §  244  et         9.  Bee  Taylor  Landl.  and  Ten.,  §§  j 

seq,;    Bouvier'e    Diet    "Covenant;"      219-313,  and  cases  cited.  j 

Smith  Landl.  and  Ten.  96. 
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if  he  claims  damage  he  should  show  it^  At  the  same  time,  the 
temmt  must  do  his  party  and  he  camiot  expect  inedmnity  unless 
he  has  been  actually  op  —  what  will  answer  well  enough  —  con- 
structivelj  driven  from  the  premises.^  The  covenant  here  implied 
is  not  against  any  and  all  extraneous  disturbance  of  the  tenant, 
but  extends  only  to  the  acts  of  the  landlord  or  of  those  who  assert 
a  paramount  title.^ 

The  implied  covenant  against  or  for  keeping  down  incum- 
brances is  for  indemnity  to  the  lessee,  supposing  some  one,  as  a 
prior  mortgagee,  should  take  occasion  to  enforce  his  rights  under 
an  incumbrance,  so  as  to  molest  the  lessee  and  disturb  his  peace- 
able possession.^ 

The  covenant  for  further  assurance,  which  is  really  implied 
in  the  covenant  for  quiet  enjoyment,  binds  the  lessor  expressly 
to  perform  and  execute  all  such  further  reasonable  acts  and  writ- 


1.  lAridn  V.  Misknd,  100  K.  Y. 
SIS,  3  K.  £.  79;  Dnncklee  ▼.  Webber, 
151  Mmb.  40S,  24  N.  E.  IDSS. 

t.  Holder  ▼.  Taylor,  Ho^.  12 ;  Hart 
T.  Windsor,  12  H.  ft  W.  S5;  Vemmn 
▼.  Smith,  15  N.  Y.  332;  Merrill  ▼. 
Frame,  4  Taunt.  329;  Smith  Landl. 
and  Ten.  206.  Ab  to  ^viiat  will  amount 
to  eonBtructive  eviction,  see  earlier 
and  later  oasee  cited  in  Taylor  Landl. 
and  Ten.,  g  SOS.  And  eee  Bennett  ▼. 
Atherton,  L.  R.  7  Q.  B.  316;  Bforry- 
man  ▼.  Bourne,  9  Wall.  592;  Dunck* 
lee  ▼.  Webber,  151  liase.  406,  24  N.  B. 

loss. 

There  is  no  implied  coTenant  by  the 
landlord  that  the  premiees  are  tenant- 
able  when  let  or  that  their  present 
condition  will  be  bettered  by  him; 
espeeiaUy  when  the  tenant  inspects; 
imleflB  there  ia  fraudulent  cimcealment 
by  him  of  hidden  defeeto.  Rnseel  ▼. 
Clark,  173  HI.  App.  461.  But  as  to  con- 
cealment or  mistake  in  a  material  point 
where  tmant  has  bad  no  opportunity 


to  inepeet,  cf .  Schale  ▼.  Butler,  136  K. 
Y.  S.  252.  The  odor  of  dead  rats  in  the 
walls  may  be  so  bad  as  to  constitute 
an  eriotion  and  justify  the  tenant  in 
leaving.  Barnard  Realty  Co.  v.  Ban« 
wirt,  139  N.  Y.  Supp.  1050.  The  land- 
lofd  may  4w  liable  to  a  guest  in  a 
leased  hotel  for  a  concealed  defect  in 
the  elevator  of  which  the  tenant  knew. 
Colorado  Mtge.  k  Inv.  Co.  v.  Qiaoom- 
inini,  (Col.),  136  Pao.  1039. 

S.  Tiedeman  Real.  Prop.,  §  1S7. 
See  Carthy  v.  Blauth,  169  Cal.  713, 
147  Pac  949;  Stewart  ▼.  Murphy,  95 
Kan.  421,  148  Pae.  609 ;  Kelly  ▼.  Mil- 
ler, 249  Pa.  314,  94  Atl.  1055;  John- 
son Co.  V.  Berlin  Works,  87  Wash. 
426,  151  Pae.  77S  (where  an  adjoin- 
ing owner  obatructed  ingress) ;  Cal- 
lahan ▼.  Goldman,  2116  Mass.  238, 103 
N.  E.  689. 

4.  See  Taylor  Landl.  and  Ten.,  §| 
318-382;  4  Kent  Com.  74;  Smith 
Land!,  and  Ten.  208;  Hancock  ▼. 
Cafl^n,  8  Bing.  358. 
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ingB  as  may  be  needful  to  complete  the  transfer  of  the  term ;  or, 
in  other  words,  to  perfect  the  lessee's  title.^ 

The  covenant  to  repair  can  never  rest  upon  mere  implication; 
for  the  common  law,  with  regard  to  expenses  of  this  sort,  pre- 
sumes so  strongly  against  the  lessee,  that,  even  though  the  premises 
should  be  burnt  to  the  ground,  he  must  continue,  in  the  absence 
of  an  express  covenant  to  the  contrary  in  his  lease,  to  pay  rent, 
and  yet  have  no  power  to  compel  his  lessor  to  rebuild.^  That  is 
to  say,  the  tenant  takes  the  premises  for  better  or  worse,  and  he 
cannot  involve  his  landlord  in  expenses  for  repairs  without  the 
latter's  express  consent/  But  our  written  leases  at  this  day 
generally  provide  for  the  abatement  or  suspension  of  rent  ^^  in 
case  of  fire  or  other  unavoidable  casualty  "  rendering  the  premises 
unfit  for  use  and  habitation,  according  to  the  nature  and  extent 
of  the  injuries,  and  until  the  premises  shall  have  been  put  in 
proper  condition  once  more,  with  the  further  alternative  of  put- 
ting an  end  to  the  tenancy ;  and  legislation  in  many  of  the  United 
States  has  so  far  altered  the  old  and  harsh  rule  as  to  require  the 
landlord  to  keep  his  premises  in  tenantable  condition,  or  else  lose 
his  tenant,  who,  however,  may  here  in  the  last  emergency  repair 
at  his  landlord's  eost.^  A  landlord  may  expressly  covenant  to 
repair,  in  which  case  the  lessee  should  notify  him  when  the 
covenanted  repairs  become  necessary/ 


6.  Taylor  Landl.  and  Ten.,  §§  323- 
326,  and  cases  cited;  Middlemore  ▼. 
Goodale,  Cro.  Car.  503. 

6.  Taylor  Landl.  and  Ten.,  §§  327- 
331;  Smith  lb.  199-201;  Mumford  ▼. 
Brown,  6  Cow.  475;  Sheets  v.  Selden, 
7  Wall.  416. 

7.  Agreements  contemporaneous 
with  the  lease,  to  repair  forthwith, 
•hould  be  carried  oat.  Vase  ▼.  Wales, 
129  Mass.  38.  Where  one  leases 
rooms  in  a  building,  the  lessor  is  im- 
pliedly bound  to  keep  the  rest  of  the 
building  repaired  so  as  to  protect  such 

100  III.  214. 


8.  See  Taylor  Landl.  and  Ten., 
§  330;  Myers  v.  Bums,  35  N.  Y.  269; 
Block  V.  Ebner,  54  Ind.  544. 

9.  Taylor,  §  330;  Makin  ▼.  Wilkin- 
son, L.  R.  6  Ex.  25;  Hatpin  v.  A.  F. 
In«.  Co.,  120  N.  Y.  71,  23  N.  £.  989 ; 
Tiedeman,  §  189. 

Partial  destruction  of  the  building 
does  not  terminate  the  lease.  Gainer 
V.  Griffith,  85  S.  E.  713  (W.  Va., 
1915)..  The  lease  of  a  building  im- 
plies a  lease  of  the  land  under  it. 

See  further.  Northern  Trust  Co.  v. 
Buck,  263  HI.  222,  104  N.  E.  1114 
(payment  of  inheritanoe  tax) ;  Mon- 
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The  covenant  to  renew  (which  is  an  express^  and  not  an  implied 
covenant  where  it  exists  at  all)  secures  to  the  lessee  a  decided 
advantage^  since  it  gives  him  the  option  to  stay  or  to  leave  when 
his  term  expires,  according  to  what  may  then  appear  to  him  the 
more  advantagieonsy  while  it  binds  the  lessor  to  renew  the  lease 
on  the  terms  stated  if  the  lessee  shall  desire  it.  But  in  order  to 
hold  the  lessor,  this  covenant  should  be  definite  and  precise  in  its 
wording;  nor  are  continued  renewals  much  favored,  since  they 
tend  to  perpetuate  incumbrances  upon  land,  and  are  repugnant 
to  sound  policy.^ 

The  covenant  to  pay  taxes  and  assessments  will  generally  be 
implied  as  against  the  lessor,  where  the  lease  is  silent;  though  it 
is  usual,  and  certainly  preferable,  for  the  mutual  understanding 
of  the  parties  to  be  expressed  on  this  point  A  tenant,  whose 
lease  does  not  require  him  to  make  such  payments,  may,  if  com- 
pelled by  the  public  authorities,  settle  the  public  dues,  in  order 
to  save  a  tax  sale  of  the  premises,  or  his  eviction,  and  then  set  off 
the  payment  against  his  rent.^ 

Such,  then,  are  the  usual  covenants  on  Xhe  part  of  the  lessor; 
and,  of  these,  the  covenant  for  quiet  enjoyment,  the  covenant  for 
further  assurance,  the  covenant  to  repair,  and  the  covenant  to 


tanoB  V.  Busehmeyer,  15S  Ky.  53,  164 
8.  W.  802;  kfloor'B  bole  right  to  oan- 
eel  in  case  of  fire,  2ff  Col.  App.  270, 
14S  Pac.  377;  Weiie  v.  Real^  Co., 
129  Minn.  486,  192  N.  W.  869; 
Thomas  v.  Lane,  221  MaM.  447,  109 
N.  E.  363 ;  Keegan  v.  Heileman  Brew- 
ing Co.,  129  MimuL  496,  152  N.  W. 
S77;  Herald  Square  Co.  v.  Sales,  215 
N.  Y.  427,  109  N.  E.  545.  Lease  of 
store  whom  windowe  projected  beyond 
btreet  line  and  had  to  be  removed. 
Sehlau  v.  Enzenbacher,  219  Mass.  474, 
107  N.  E.  354  (fall  of  ceiling) ;  Flood 
T.  Brewing  Co.,  158  Wis.  638,  149  N. 
W.  492,  L.  R.  A.  1915  F.  1101. 
See,  as  to  leasee'a  obligation  in  taxes 


fraudulently  evaded,  Christhilf  v. 
Bollman,  114  Md.  477,  79  Ail.  20S. 

1.  Taylor  Landl.  and  Ten.,  §§  332- 

340,  and  cases  cited;  Furnival  v. 
Crew,  8  Atk.  S3;  4  Kent  Com.  109, 
and  casee  cited;  Rutgers  v.  Hunter, 
6  Johns.  Ch.  215;  Hyde  ▼.  Skinner, 

2  P.  Wme.  196.    See  Eaton  ▼.  Lyon, 

3  Ves.  6S0;  Bank  T.  Gomto,  161  N.  C. 

341,  77  S.  E.  222 ;  Kean  ▼.  Piano  Co., 
121  Minnb  198,  140  N.  W.  1031  (exer- 
cise of  option  inferred  from  circun> 
stances) ;  Brunswick  Site  Co.  ▼.  Ber- 
lin Art  Co.,  154  N.  Y.  S.  1069  (App. 
Term,  1915). 

2.  Taylor  Landl.  and  Ten.,  §§  341, 
342 ;  Roe  ▼.  Hayley,  12  East,  469. 
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renew  the  .leassy  all  rum  with  the  land  and  bind  the  reversion.^ 

Other  covenants  of  the  lesaor  are  often  inserted,  aa  not  to  lease 

to  one  in  a  competing  business,  and  where  such  a  covenant  is  ^ 

broken  and  the  tenant  leaves  he  is  not  liable  for  future  rent.^ 

§  31.    Covenants  Usual  on  the  Lessee's  Part. 

Of  the  covenants  on  the  part  of  the  lessee,  some  correspond  to 
those  on  the  lessor's  part  which  have  just  been  noticed. 

The  lessee  may  expressly  covenant  to  keep  the  premises  in 
repair;  and,  whether  he  does  or  not,  the  law  obliges  him  to  so 
use  the  premises  that  no  substantial  injury  shall  be  occasioned, 
unless  the  lessor  has  agreed  for  himself  to  asstmie  such  responsi- 
bility. While,  however,  the  lessee  is  by  implication  expected  to 
keep  the  leased  premises  wind  and  water  tight,  and  to  put  on  fair 
and  tenantable  repairs,  he  need  not  make  good  the  ordinary 
ravages  of  time;  unless,  indeed,  there  be  an  express  covenant  in 
the  lease^  in  which  case  he  must  conform  to  its  requirements.  It 
is  not  uncommon  to  find  covenants  inserted  in  leases  which  sub- 
stantially put  the  outside  repairs  upon  the  lessor  and  the  inside 
repairs  upon  the  lessee.  Waste  on  a  tenant's  part,  whether  volun- 
tary or  permissive,  cannot,  of  course,  be  tolerated;  and  by  the 
very  acceptance  of  his  lease,  the  lessee  implies  that  he  will  use 
the  premises  with  reasonable  care.  Yet  good  repair  is  a  relative 
term,  and  must  necessarily  vary  with  the  age  of  the  building,  the 
purposes  for  which  it  is  leased  and  occupied,  and  other  similar 
circumstances ;  nor  should  fanciful  damage  be  claimed.^ 

The  covenant  to  pay  rent  is  necessarily  implied  from  the  very 
nature  and  relation  of  a  tenancy  for  years ;  yet  such  a  covenant 
is  almost  invariably  inserted  in  a  lease,  notwithstanding  the  special 

S.  So  does  the  covenant  to  pay  6.  Smith  Landl.  and  Ten.  188-202; 
taxes.  2  Paige,  68;  Tiedeman  Real  Viner's  Abr.  Waste;  Hart  ▼.  Wind- 
Prop.,  §  190.  But  not  any  collateral  sor,  12  M.  &  W.  77;  Taylor  Landl.  and 
oorenant  which  may  be  prcmounced  a  Ten.,  §§  343-308,  and  caBea  cited.  See 
personal  obligation.  Makin  ▼.  Watkinson,  L.  R.  6  Ex.  85; 

4.  University  Club  v.Deakin,  (111.),  Ill  Masa.  531. 
104  N.  E.  790. 
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reeervation  of  rent,  besides,  in  another  part  of  the  instrument 
Bent  is  a  demand  of  so  very  high  a  nature,  that  nothing  can 
excuse  the  tenant  from  its  periodical  payment,  unless  he  has  been 
legally  compelled  to  vacate  the  premises,  or  the  landlord  has 
accepted  another  person  in  his  stead.  Through  the  unavoidable 
accidents  of  fire,  flood,  and  tempest,  the  premises  may  become 
unfit  for  habitation;  yet,  as  we  have  already  shown,  unless  the 
lessor  has  protected  himself  by  suitable  stipulations  to  the  con- 
trary, or  a  local  statute  changes  the  rule  of  the  common  law,  our 
courts  have  no  choice  but  to  hold  him  to  a  hard  bargain,  and  make 
him  pay  his  rent  all  the  sama^  But  the  implied  covenant  to  pay 
rent  is  distinct  from  that  which  may  have  been  expressly  stipulated 
in  the  lease. 

Of  the  covenant  to  pay  taxes  and  assessments  we  have  already 
spoken,  with  reference  to  the  lessor;  and  it  only  remains  to  add 
that,  theoretically,  the  public  treats  the  tenant  as  the  party  primar- 
ily liable  for  such  assessments,  and  the  tax  or  assessment  itself  as 
a  charge  upon  the  premises  in  the  hands  of  the  occupant,  who  is 
expected,  if  entitled,  to  claim  indemnity  from  his  landlord, 
deducting  the  tax  from  his  rent  bills.  A  special  covenant  in  suit- 
able words  should  be  inserted  in  every  lease,  where  the  mutual 
intention  is  that  the  lessee  shall  pay  both  rent  and  taxes.^ 

§  32.    Covenants  Usual  on  the  Lessee's  Part;  Subject  Con- 


The  covenant  to  insure,  which  is  frequently  to  be  found  in 

SL  Smitli  Landl.  and  Ten.  96,  125;  399;  Oabell  ▼.  fiheyell,  5  Taunt.  SI; 

Tajlor  ib.,  §§  360'-394;  Holtaapffel  t.  fitubbs  ▼.  Panons,  3  B.  &  A.  516; 

Baker,  18  Ves.  115;  Hallett  ▼.  Wylie,  Smith  Landl.  and  Ten.  98,  99.     See 

3  Johns.  44;  Belfonr  v.  Weeion,  1  T.  Hughes  ▼.  Young,  5  GUI  ft  J.  67;  Jef- 

R.  310;  Fowler  ▼.  Bott,  6  Mass.  63.  frey  ▼.  Neale,   L.   H.   6   C.   P.   240< 

See  Dyer  ▼.  Wightman,  66  Penn.  Si.  Whether  under  such  a  Special  oore- 

4S5 ;    Neal    ▼.   Baii^ridge,   94   Kan.  nant,  the  lessee  shonld  be  held  bound 

518,  146  Pae.  1165;  Dagall  v.  liann,  to  pay  *' betterment "  taxes,  so  called, 

89  Conn.  576,  95  Atl.  6  (application  ef.   Love  t.   Howard,   6  R.   I.    116; 

of  rent  payments).  Mayor  Re,   11   Johns.   77;    Pray  r. 

7.  Tkylor  LandL  and  Ten.,  if  395-  North  lib.,  31  Penn.  SI  69;  Tkylor, 
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long  leases  involving  large  sums  of  money,  is  one  of  modem 
creation,  and  must  be  express  in  order  to  be  binding.* 

The  covenant  not  to  assign  or  underlet  is  an  important  one,  and 
especially  favored  by  landlords ;  since  the  tenant  has  a  dear  right 
at  common  law  not  only  to  admit  sub-tenants  but  alft)  to  transfer 
the  premises  to  others  for  his  term,  as  may  suit  his  own  conven- 
ience, putting  another  in  his  place  while  in  no  wise  relieving  him- 
self of  liability  to  his  landlord.  But  the  owner  of  real  estate  is 
rather  stubborn  in  insisting  upon  the  right  to  choose  his  own 
tenants ;  and  hence  a  well-drawn  lease  in  these  days  will  generally 
be  found  to  contain  an  express  covenant,  upon  the  lessee's  part, 
not  to  assign  or  underlet  the  premises  without  the  previous  written 
consent  of  the  lessor;  a  covenant  which  courts  are  not  disposed 
to  extend  very  far  by  construction,  as  the  cases  will  show.'  Inas- 
much, too,  as  this  covenant  not  to  assign  applies  only  to  voluntary, 
and  not  to  involuntary,  assignments,  it  is  not  unfrequent  for  a 
lessor  to  guard  against  the  lessee's  bankruptcy  or  insolvency,  by 
still  another  special  covenant  that  such  bankruptcy  or  insolvency 
shall  forfeit  the  lease.  ^ 

Covenants  to  reside  on  the  premises  are  rarely  met  with ;  nor, 
under  ordinary  circumstances,  would  it  be  reasonable  for  the 
lessor  to  exact  them.^  The  covenant  to  build  after  a  certain 
pattern  applies  usually  to  long  leases  which  contemplate  some 


§  398,  note;  oonira,  Simonds  v.  Tur- 
ner, 120  Mass.  186. 

See  further,  Jesse  Frencli  Piano  Co. 
▼.  Hallberg,  130  Tenn.  650,  172  S.  W. 
298   (coTenant  to  pay  attomesr's  fee, 

etc.). 

8.  Taylor  Landl.  and  Ten.,  §§  400, 
401;  Smith  ib.  100;  Thomas  t.  Van 
Kapff,  6  Gill  k  J.  372 ;  Doe  ▼.  Peck, 
i  B.  &  Ad.  428. 

9.  Taylor  Landl.  and  Ten.,  §§  402- 
413;  Smith  ib.  115-119;  Church  y. 
Brown,  15  VeS.  265;  Doe  v.  Carter,  8 
T.  R.  61;  4  Kent  Com.  130.  Whether 
a  covenant  not  to  assign  without  the 


n 


lessor's  assent  is  a  "  usual  ooTenant,^ 
see  Ham^pehire  v.  Wickens,  7  Ch.  D. 
555.  Such  coTenant  being  for  the 
bi&neflt  of  the  lessor  only,  the  assign- 
ment without  consent  is  not  void,  but 
Toidable  only;  nor  is  a  forfeiture 
worked  thereby,  unless  the  lease  so 
expressly  provides.  Webster  ▼.  Nich- 
ols, 104  111.  160;  Eldredge  v.  Bell,  64 
Iowa,  125. 

1.  Roe  ▼.  GalHers,  2  T.  R.  133; 
Doe  V.  Clarke,  8  East,  185;  Taylor 
Landl.  and  Ten.,  §  409. 

9.  See  Taylor  Landl.  and  T&l, 
§  414;  Doe  ▼.  Hawke,  2  East,  481. 
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extensive  improyement  by  the  lessee.^  The  covenant  against  car- 
rying on  a  trade  is  available  for  protecting  the  lessor  against 
certain  trades  peculiarly  offensive,  or  against  business  in  generaL 
Contracts  in  restraint  of  trade  are,  as  a  rule,  injurious  to  the 
interests  of  the  public ;  and  we  should  not  expect  to  find  covenants 
in  leases  which  obstruct  the  beneficial  use  of  leased  property  con- 
strued strongly  against  the  lessee;  yet  landlords  may  not  unrea- 
sonably take  precautions  so  as  to  prevent  their  elegant  dwelling- 
houses  from  being  turned  into  workshops,  and  may  insist  upon 
securing  their  real  estate  against  depreciation  in  value  on  their 
tenants'  hands,  through  some  injurious  use  made  of  the  premises 
contrary  to  their  wishes/ 

The  covenant  for  particular  modes  of  cultivation  is  a  character- 
istic of  agricultural  leases*  Its  object  is  sometimes  to  enforce  the 
customary  mode  as  to  good  husbandry,  and  sometimes  to  prescribe 
a  special  mode,  contrary  to  custom.  The  lessee  of  a  farm  is 
bound,  independently  of  express  covenants,  to  cultivate  the  prem- 
ises in  conformity  with  the  reasonable  and  usual  custom  of  the 
neighborhood.^  The  covenant  to  redeliver  fixtures  in  good  order 
at  the  end  of  the  term  affords  the  lessor  an  ample  remedy  in  case 
of  loss  or  injury  to  such  articles  affixed  to  the  freehold  —  for 
instance,  furnaces  and  ranges  —  as  the  lessee  may  have  the  right 
to  use  while  his  term  lasts,  but  no  longer.^ 


8.  Taylor  Landl.  and  Ten.,  §  415; 
Mayor  v.  Brooklyn  Fire  In«.  Co.,  41 
Barb.  331 ;  Roper  ▼.  Willianifl,  Turn. 
&  R.  18. 

4.  Smith  Landl.  and  Ten.  101;  Si- 
mons ▼.  Farren,  1  Bing.  N.  G.  126; 
Doe  ▼.  Bird,  2  A.  &  E.  161;  Taylor 
Landl.  and  Ten.,  §§  416,  418,  and  cases 
cited;  Pierce  v.  Fuller,  8  Mass.  223; 
Chappel  ▼.  Brockway,  21  Wend.  157; 
Wadham  v.  Po«tma«ter-€kneraI,  L.  R. 
6  Q.  B.  644 

To  cot  a  hole  in  the  party  wall 
without  permission  is  waste.  Ham- 
burger  ▼.  Settegast,  131  8.  W.  639 
(Tex.  Civ.  App.  1911). 


6.  Taylor  Landl.  and  Ten.,  §§  420- 
423;  Roberts  ▼.  Barker,  1  Cr.  &  M. 
808;  Tempest  y.  Bawling,  13  East, 
18;  Buck  V.  Pike,  27  Vt.  529;  Webb 
V.  Plummer,  2  B.  &  A.  746. 

6.  Higgin«  ▼.  Whitney,  24  Wend. 
379;  Perry  v.  Chandler,  2  Cush.  237. 
See  Rice  ▼.  Silver,  170  Iowa,  255,  152 
N.  W.  498,  as  to  impossibility  of  per- 
forming a  provision  of  a  farm  lease; 
Hill  V.  White,  150  Pac.  1051  (Okla. 
1915);  In  re  Place,  224  Fed.  778; 
Owena  v.  Reed,  36  S.  D.  184,  153  N. 
W.  1093;  Lowe  k  Pittard  v.  War- 
bingtoD,  144  Ga.  181,  86  S.  £.  537. 


48 


§  34  THB  LAW  OF  PBB80NAL  PROPEBTT.      [CHAP.  U. 

§  33.    Covenanta   Usual   on   a   Leasee's   Part;    Subject   Con- 


Suchy  then,  are  the  covenants  usual  in  a  lease  on  the  part  of 
the  lessee.  And  it  may  be  added,  that  the  covenants  for  rent,  to 
repair,  to  paj  taxes  and  assessments,  to  reside  on  the  premises, 
and  to  cultivate  in  a  certain  manner,  all  run  with  the  land  and 
bind  the  assignee  as  well  as  the  lessee  himself.^ 

§  34.    Assignment  ol  Lease ;  Act  of  Parties. 

That  privity  of  estate  which  exists  between  landlord  and  tenant 
is  not  confined  to  the  original  parties  to  a  lease,  but  extends  to  all 
who  may  acquire  a  subsequent  interest  therein.  A  contract  is  or 
is  not  assignable ;  but  estates  in  land  may  be  assigned.  The  land- 
lord can  make  over  his  reversion,  or  the  tenant  his  term;  ^d 
assignments  of  this  sort,  like  all  other  kinds  of  assignment,  may 
be  brought  about  either  by  act  of  the  parties  or  by  act  of  the  law. 

An  assignment  by  the  landlord  is  necessarily  by  deed,  since  his 
reversion  is  an  incorporeal  hereditament,  and,  as  the  phrase  goes, 
lies  in  grant;  and  in  addition  to  this,  it  was  formerly  requisite, 
in  order  to  make  the  assignment  perfect,  that  the  tenant  shoidd 
have  attorned,  or  in  some  way  recognized  the  assignee  as  his  new 
landlord.  But  this  last  troublesome  formality  was  dispensed  with 
in  England  by  Stat.  4  Anne,  a  16,  §  9,  which  made  the  landlord's 
assignment  valid  without  any  attornment  on  the  tenant's  part; 
and  yet  so  far  respected  the  interests  of  the  tenant  as  to  save  him 
from  being  prejudiced  by  the  payment  of  any  rent  to  the  former 
landlord  before  he  had  received  notice  of  the  change.  The  effect 
of  this  statute  (whose  provisions  are  commonly  adopted  in  the 
United  States)  is  to  require  that  notice  be  given  to  the  tenant 
before  he  can  be  sued  by  the  assignee  of  his  landlord  for  rent 
accruing  subsequent  to  the  assignment.^    As  to  the  tenant,  he 

7.  As   to   the  distinetion   between  1S9,   96   Ail.    130;    Brown   v.   Linn 

flaoh     eo^en&nta    and    those    which  Woolen  Co.,  114  Me.  S66, 95  Atl.  1037. 

merely  bind  the  person,  eee  further,  8.  See  Smith  Landl.  and  Ten.  280, 

Taylor  Landl.  and  Ten.,  §  260  e<  teq.  8S1;  Moss  ▼.  Oallimore,  Dongl.  279; 

And  see  Johns  v.  Winters,  851  Pa.  Tkylor  Landl.  and  Ten.,  §  442;  Co. 
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might  formerlj  have  assigned  his  interest  bj  parol;  but  the 
Statute  of  Frauds  now  requires  all  assignments  of  leases  or  terms 
of  years  to  be  in  writing,  and  to  be  signed  bj  the  parly  assigning, 
or  by  his  agent  lawfully  authorized  for  that  purpose.'  And  we 
have  just  seen  that  the  lessee  is  frequently  restrained  still  further 
by  a  covenant  not  to  assign  without  his  lessor's  permission.^ 

The  assignee  of  the  lessor  has  a  right  to  sue  the  lessee,  and  vice 
versa  the  assignee  of  the  lessee  can  sue  the  lessor,  upon  covenants 
which  touch  and  concern  the  thing  demised, —  that  is  to  say,  cove- 
nants which  run  with  the  land, —  and  upon  these  alone.  This 
right,  so  far  as  concerns  assignees  of  the  lessor,  is  recognized  in  a 
statute  passed  during  the  reign  of  Henry  VIIL;  which  statute 
applied,  however,  to  leases  by  deed  only.^  As  to  the  lessee  and 
his  assignee,  the  common-law  rule  was,  that  while  the  former 
might  transmit  his  privity  of  estate,  so  that  such  liabilities  would 
run  with  the  land,  he  could  not  transmit  the  privity  of  contract, 
but  would  remain  bound  by  his  own  covenants.^  Nor  could  the 
lessor's  assignee,  at  common  law,  and  independently  of  later  stat- 
utes, sue  or  be  sued  upon  the  covenants  contained  in  his  lease.^ 
Where  a  lease  has  been  assigned,  there  is,  during  the  continuance 
of  the  assignee's  interest,  a  duty  on  his  part  towards  the  lessee  to 
pay  the  rent  and  perform  all  the  covenants ;  but  this  duty  is  com- 


lAt.  300  b;  Van  Rensselaer  y.  Read, 
26  N.  T.  558 ;  1  Smith  Lead.  Cm.  5th 
Am.  ed.  607;  Cook  ▼.  Ouerra,  L.  R. 
7  C.  P.  132.  The  rule  of  Stat.  4  Anne 
appears  to  have  been  in  ioree  previ- 
ously in  somie  of  oar  States.  Gilbert 
V.  BeU,  15  Mass.  26;  Perrin  v.  Lep- 
per,  34  Mioh.  202;  Hansen  v.  Prince, 
45  Mich.  510;  O'Connor  v.  Kelly,  41 
Cal.  432. 

9.  Stat.  20  Oar.  II.,  e.  3,  g  3.  By 
Stat.  8  ft  0  Vict.,  c.  106,  such  assign- 
ments are  void  at  law  unless  made  by 
deed.  See  Smith  Landl.  and  Ten.  62, 
2S2;  Taylor  ib.»  S§  427,  437,  and  caaes 
cited. 


1.  Supra,  §  32. 

2.  See  Bmith  Landl.  and  Ten.  284, 
and  Maude's  n.;  Taylor  ib.,  §  430; 
Standen  v.  ChrismarS,  10  Q.  B.  135. 

S.  Thursby  v.  Plant,  1  Saund.  240; 
Taylor  Landl.  and  Ten.,  §  436  et  aeq., 
and  oases  cited. 

4.  Co.  Lit.  215  a ;  Milnes  v.  Branch, 
5  Maule  k  S.  411.  The  New  York 
statutes  and  those  of  some  other 
States  now  give  an  assignee,  whether 
of  the  reversion  or  the  term,  the  ben- 
efit of  any  agreement  contained  in  the 
lease  assigned.  See  Taylor  Landl.  and 
Ten.,  §  441;  1  N.  Y.  R.  S.  747,  M 
23^25. 
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menaurate  with  his  interest;  and  he  may  himself  assign  over,  and 
so  avoid  all  liability  for  future  breaches  of  covenant,  even  though 
he  should  assign  over  to  an  insolvent  person.^  Where  a  void 
assignment  is  made,  as  to  a  company  which  does  not  exist,  the 
term  remains  in  the  original  tenant/ 


( 


§  35.    Assignment  of  Lease;  Operation  ol  Law. 

But  a  lease  may  be  assigned  by  operation  of  law;  as,  for 
instance,  where  the  lessor  or  the  lessee  dies,  or  where  either 
becomes  a  bankrupt. 

Where  a  lessor  dies,  his  personal  representatives  more  nearly 
step  into  his  place  as  concerns  his  personal  property,  than  the 
heir  does  as  concerns  his  real  estate ;  for  if  a  man  binds  himself, 
his  executors  are  bound,  though  not  named,  while  this  is  not  so 
strictly  true  as  respects  the  heir.  Subject  to  this  qualification, 
we  are  safe  in  stating  the  general  rule  to  be,  that  the  reversion  of 
the  lessor  is  either  descendible,  and  so  goes  to  the  heir,  who  will 
stand  in  his  ancestor's  stead,  or  it  is  a  chattel  and  passes  to  the 
executor  or  administrator,  who  will  represent  the  deceased  person.^ 
But  where  the  lessee  dies,  his  interest  vests  in  his  executors  or 
administrators  alone  by  virtue  of  their  office;    for  the  term  of 


6.  Smith  Landl.  and  Ten.  294,  295; 
Taylor  v.  Shum,  1  B.  &  P.  21;  Wol- 
yeridge  v.  Steward,  1  Or.  &  M.  644; 
Smith  y.  Peat,  9  Ex.  161;  Annatrong 
y.  Wheeler,  9  Cow.  8<8';  Taylor  Landl. 
and  Ten.,  §  449.  See  Moule  y.  Gar- 
rett, L.  H.  5  £z.  132.  For  amign- 
ukent  see  Perkine  y.  Ki]:i>y,  35  R.  I. 
84,  85  Atl.  648>;  Oregon- Waah.  R.  Co. 
y.  East  Oregon  Co.,  81  Wafth.  617, 
143  Pae.  154;  McGhee  y.  Coz,  116 
Va.  703,  8^  S.  B.  701;  Hoover  y. 
Weber,  154  HI.  App.  263.  Landlord 
may  by  acts  waiye  a  formal  consent  to 
assignment  or  subletting  by  the  lessee. 
Cohen  y.  Todd,  130  Minn.  227,  153 
N.  W.  531,  L.  R.  A.  1915  E.  846.  See 
farther.  Fry  y.  Kilbom,  94  Kan.  52, 


145  Pae.  826  (forfeiture) ;  Moline  y. 
Portland  Brewing  Co.,  73  Ore.  532, 
144  Pae.  572;  Devlin  y.  Le  Toumeau, 
122  Minn.  184,  142  N.  W.  155  (les- 
sor's successor  in  title  bound)  ;  Kats 
y.  Miller,  148  Wis.  63,  133  N.  W. 
1091;  Ettlinger  y.  Kruger,  146  App. 
Diy.  524,  131  N.  T.  S.  436;  Cupples 
y.  Leyel,  54  Wash.  299,  103  Pae.  430 
(no  coyenant  against  assigning) ; 
Jones  y.  Moncrief-Cook  Co.,  ^5  (HcUu 
856,  lOe  Pae.  403. 

6.  Johnson  y.  Northern  Trust  Co., 
265  HI.  263,  106  N.  E.  814. 

7.  See  Smith  Landl.  and  Ten.  298, 
and  Maude's  n.;  Taylor  Landl.  and 
Ten.,  §§  459-463;  Co.  Lit.  209  a; 
Lougber  y.  Williams,  2  Ley.  92. 
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years  is  but  a  chattel,  as  we  stated  at  the  outsety  and  the  hein,  as 
snehy  have  no  immediate  conoem  in  the  lease.  As  the  penonal 
representative  of  the  deoeased  lessee^  and  no  more,  the  executor 
or  administrator  maj  be  sued  for  aoerued  rents  or  for  past  breaches 
of  covenant;  and  yet  the  law  does  not  for  this  make  him  liable 
bejond  the  amount  of  assets  in  his  hands.  But  since  the  personal 
representative  is  regarded  as  a  l^gal  assignee  of  the  lease  as  well 
as  of  the  term,  he  ought  to  make  inquiry  as  to  its  value  before  he 
assumes  to  act  as  an  out-and-out  lessee;  since  otherwise  he  might 
find  himself  in  the  unpleasant  predicament  of  being  held  answer- 
able to  the  lessor  for  subsequent  rents  without  the  corresponding 
means  of  payment.  Like  other  assignees,  the  executor  or  adminr 
istrator  may  (unless  restrained  by  the  covenants  contained  in  the 
lease)  assign  over,  and  thus  discharge  himself  from  individual 
liability,  so  far  as  concerns  all  subsequent  rent  and  breaches  of 
covenant ;  *  or  he  may  surrender  the  lease  if  the  lessor  accepts.' 
For  breach  of  covenant  by  the  lessor  after  the  lessee's  death  the 
latter's  representative  sues  correspondingly.^ 

With  regard  to  the  assignee  of  a  bankrupt,  the  rule  is  that  he 
may  take  possession  of  the  leased  premises,  as  part  of  the  assigned 
estate,  and  assume  full  control ;  but,  if  he  does  so,  he  is  expected 
to  bear  the  burdens  as  wdl  as  to  enjoy  the  benefits  of  the  lease. 
Here,  again,  common  prudence  dictates  that  the  legal  representa- 
tive should  make  proper  inquiries  concerning  the  value  of  the  lease 
before  assuming  control ;  or,  having  once  made  himself  personally 
liable,  that  he  should  assign  over  or  surrender  without  delay  when 
he  finds  the  lease  unprofitble.  Demands  under  the  lease  for  rent 
or  otherwise,  which  accrued  prior  to  the  lessee's  bankruptcy,  and 
remained  unsettled,  would  be  payable  on  the  usual  principles, 
from  the  bankrupt's  estate  in  the  hands  of  the  assignee.^     As  rent 

S.  See  Smith  Landl.  and  Ten.  S99-  Van  Rensselaer  y.  Platner,  2  Johns. 

301 ;  Tkflor  ib.,  §i  459-461 ;  Sdioal.  Gas.  17. 

Bs'rs  &  AAm*n,  §§  223,  353 ;  Taylor  9.  Deane   ▼.    Caldwell,    127    Maas. 

T.  Shum,  1  B.  ft  P.  21 ;  Wdllasloii  ▼.  242. 

BakewiU,  3  M.  ft  Or.  297 ;   Qnaln's  1.  Smith  y.  Dodds,  45  Ind.  432. 

Appeal,  22  Penn.  St.  510.    But  aes  %.  fimiih  Landl.  and  Ten.  802-806; 
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not  due  is  not  a  provable  debt  in  bankrapt<7,  it  is  not  barred  by 
the  discharge,  and  therefore  where  a  lessee  nnder  a  written  lease 
goes  into  bankraptqr  he  stUl  remains  personally  liable  for  rent 
which  oomes  due  after  the  adjndioation.^  Bankruptcy  does  not 
affect  the  ri^  of  the  landlord  to  evict  the  tenant  or  his  trustee 
for  non-payment  of  back  rent,  but  the  landlord  may  waive  this 
right,  as  by  obtaining  from  the  court  an  order  that  the  trustee 
shall  adopt  or  renounce  the  lease/ 

§  36.    Underletting  Distinguished  from  Assignment 

Akin  to  the  subject  of  the  assignment  of  leases  is  that  of  under- 
letting; and  we  often  find  that  one  and  the  same  covenant  in  a 
lease  provides  against  either  act  on  the  part  of  the  tenant^  While 
the  assignment  of  a  lease  carries  the  whole  interest  in  the  term, 
an  under-lease  reserves  to  the  lessee  some  portion  still  of  that 
interest,  however  small  it  may  be.  And  the  material  distinction 
between  the  two  is  this:  that  while  a  certain  privity  of  estate 
subsists  between  the  original  lessor  and  the  assignee  of  a  lease, 
so  as  to  render  the  latter  liable  on  some  of  the  covenants  (as  we 
have  already  noticed),  there  is  no  privity  whatever  between  the 
original  lessor  and  an  tmder-lessee ;  for  which  reason  the  under- 
lessee  cannot  be  sued  by  the  original  lessor  upon  any  covenant 
contained  in  the  lease.^     It  may  be  highly  consistent  with  a  lease 

Taylor  ib.,  §§  456-456,  and  cases  cited;  8.  In  re  Adamsv  12  Am.  B.  R.  367, 

Turner  ▼.   Richardson,  7   East,  335;  130  Fed.  78S;  In  re  Roth  and  Appel, 

Copeland  v.  Stephens,  1  B.  &  A.  593 ;  24  Am.  B.  R.  58S,  181  Fed.  667 ;  In  re 

Mortofn   ▼.    Pinckney,    8    Bosw.    135.  Rfuibel,  21  Am.  B.  R.   566,  166  Fed. 

See  Frazin,  Be,  29  Ami.  B.  R.  212,  174  131 ;  oontra.  In  re  Hajes,  9  Am.  B.  R. 

Fed.  713';  In  re  Beaz,  221  Fed.  123.  144,   117  Fed.  879.     See  Ck>lHer  on 

Under  the  Federal  Bankruptcy  Law  Bankruptcy  (10th  ed.)  875. 

of  1898,  §  70,  a  lease  passes  to  the  4.  Durand   ▼.  .Howard  k  C!o.,   216 

lessee's  trustee  in  bankruptcy  by  ope-  Fed.  585.     See  §  70  Bankruptcy  Act 

ration  of  law,  eabjeet  to  his  election  as  discussed  in  Oollier  on  Bankruptcy, 

to  take  or  reject  it    Gadey  y.  Wil-  11th  ed. 

liams,  210  U.  S.  41,  52  L.  Ed.  950,  5.  Supra,  |  32. 

20  Am.  B.  R.  18.    The  better  practice  6.  Taylor  Landl.  and  Ten.,  §§  16, 

is  for  the  trustee  to  formally  notify  108,    109,   and   cases   cited;    Doe   y. 

the  landlord  of  his  election  as  soon  Bateman,  8  B.  4  A.  ISS;  Doe  y. 
as  poMrible. 

48 


CHAP.  II.] 


CHATTELS   BXAL. 


§  38 


that  the  lessee  shonld  have  a  liberal  right  to  underlet,  though  not 
to  assign.^ 

§  37.    Modes  ot  Terminating  a  Tenancy. 

The  next  topic  to  be  considered  is  that  of  determining  or  put- 
ting an  end  to  the  tenancy  of  a  term  of  years.  There  are  five 
ways  in  which  a  lease  may  be  terminated :  first,  by  lapse  of  time ; 
second,  by  merger;  third,  by  surrender;  fourth,  by  forfeiture; 
fifth,  by  notice  to  quit* 

§  38.    The  Some  Subject;  Lapse  of  Time;  Merger;  Surrender. 

Lapse  of  time  will,  of  course,  put  an  end  to  the  tenancy  of  a 
term  of  years.  For  when  I  take  a  lease  of  premises  for  a  definite 
length  of  time,  or  subject  to  the  happening  of  a  certain  contin- 
gency, the  lease  necessarily  terminates,  on  the  general  principle 
of  a  contract,  when  the  definite  period  has  elapsed  or  the  contin- 
gency has  happened.^  With  the  expiration  of  such  a  lease  the 
tenant's  right  of  occupation  ends,  and  the  landlord  may  resume 
possession  of  the  premises  at  once. 

Merger  likewise  dissolves  the  relation  of  landlord  and  tenant. 
Of  this  quaint  topic  we  need  only  observe  that  the  doctrine  of 
merger  applies  where  two  distinct  estates  meet  in  the  same  person, 
so  that  the  smaller  estate  becomes  merged  or  drowned  in  the 
larger.^     If  I  take  a  lease,  and  then,  before  the  lease  has  expired. 


Byron,  1  C.  B.  623-626;  Davis  v. 
Morris,  36  N.  Y.  569. 

7.  The  lessor's  consent  to  sub- 
letting by  his  lessee  may  be  inferred 
from  his  own  acts  and  the  circum- 
stances. Batley  v.  Dewalt,  56  Wash. 
431,  105  Pac.  1029;  Moline  ▼.  Port- 
land Brewing  Co^  73  Ore.  532, 144  Pac. 
572. 

A  sublessee  is  chargeable  with 
knowledge  of  the  terms  of  his  lessor's 
lease.  Doyle  ▼.  6cott,  134  S.  W.  828 
(Tex.  Civ.  App.,  1011).     A  sublease 


does  not  extend  beyond  the  period  of 
the  identical  lease.  Pyle  y.  Western 
Union  Tel.  Co.,  85  Kan.  24,  116  Pac. 
229. 

8.  Smith  Landl.  and  Ten.  215;  Tay- 
lor ib.,  §  464. 

9.  Ludford  v.  Barber,  IT.  R.  86; 
Ackland  y.  Lutley,  9  Ad.  &  E.  879; 
Ellis  y.  Paige,  1  Pick.  43;  Bedford  y. 
MoBlberron,  2  8.  &  R.  49;  Jackson 
y.  Parkhflirst,  5  Johns.  128. 

1.  2  Swell's  Bl.  Com.  177 ;  Bouyier's 
Diet  "  Merger." 
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purchase  the  premises  outright,  or  inherit  them,  the  lease  is  at  an 
end ;  and  this  through  the  operation  of  merger. 

But,  again,  a  tenancy  for  years  may  be  determined  by  sur- 
render; that  is  to  say,  I  may  give  up  my  lease  with  the  lessor's 
sufficient  permission.  A  surrender,  or  yielding  up,  may  be  either 
express  or  by  operation  of  law.  No  special  form  of  words  is 
requisite  in  order  to  constitute  an  express  surrender,  nor  is  it 
necessary  that  the  lease  should  be  formally  redelivered  and  can- 
celled. Anything  will  suffice  which  evinces  a  mutual  agreement 
and  assent  that  the  premises  be  surrendered,  followed  by  an  actual 
yielding  up  of  possession  to  the  landlord.  Surrender  by  operation 
of  law  takes  place  where  one  does  an  act,  such  as  accepting  a  new 
lease,  which  would  be  inconsistent  with  the  continuance  of  the  old 
term.^  The  Statute  of  Frauds  prohibits  the  surrender  of  terms 
of  years,  or  other  interests  in  lands,  unless  by  deed,  or  note  in 
writing,  or  by  operation  of  law.^  But  much  difficulty  is  experi- 
enced in  laying  down  the  precise  extent  to  which  the  exception 
^^  by  operation  of  law  "  may  be  carried.^     Inasmuch  as  the  effect 


9,  Go.  Lit.  397  b;  Sehieffelin  v.  Car- 
penter, 15  Wend.  440;  Challoner  ▼. 
Daviee,  1  Ld.  Raym.  402;  Taylor 
Landl.  and  Ten.,  §  507  et  aeq,,  and 
cases  cited;  Snxith  ib.  223-233. 

8.  29  Car.  II.,  c.  3,  §  3.  See  9vpra, 
§  25. 

However,  an  agreement  for  cash 
to  surrender  after  a  year  an  existing 
lease  is  valid  though  by  parol.  Gar- 
rick  Theatre  Co.  v.  Gimbel  Bros.,  15S 
Wis.  54«f,  149  N.  W.  385. 

For  lease  and  option  to  renew  or 
purchase,  see  Pope  v  Abbott,  211 
Masa.  582,  98  N.  E.  512;  Compania 
Mexicana  Cemento  Portland  v.  Waite, 
196  Fed.  227  (Penn.) ;  Toomey  v. 
Oasey,  72  Ore.  290,  142  Pac.  621; 
Henry  Phipps  Estates  v.  Tong  Phong, 
214  N.  Y.  308,  108  N.  E.  410;  East- 
man V.  Dunn,  34  R.  I.  416,  83  Atl. 
1057. 


As  to  eviction,  constructive  or  ex- 
press, see  Barnard  Realty  Co.  v.  Bon- 
wit,  16  Misc.  Rep.  464,  135  N.  Y.  8. 
700;  Hotel  Marion  Co.  v.  Waters,  77 
Ore.  426,  150  Pac.  865 ;  Kelly  v.  Mil- 
ler, M9  Pa.  314,  94  Atl.  1055.  And 
see  Sale  v.  Sm.ith  Co.,  147  Ky.  146, 
143  S.  W.  737;  Hollar  v.  Southern 
Bell  Tel.  Co.,  155  N.  C.  229,  71  8.  E. 
316. 

4.  See  Lyon  v.  Reed,  13  M.  k  W. 
285,  which  comments  upon  former 
cases.  And  see  Maude's  note  to  Smith 
Landl.  and  Ten.  228,  where  the  Eng- 
lish cases  are  fully  cited.  For  the 
American  decisions,  see  Taylor  landl. 
and  Ten.,  §§  510-516,  and  notes 
passim. 

Right  to  renew  defined.  Leavitt 
V.  Majkell,  203  Mass.  506,  89  K.  E. 
1056;  Briggs  v.  Chase,  105  Me.  317, 
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of  a  surrender  is  to  terminate  the  relation  of  landlord  and  tenant 
completely,  the  legal  consequence  appears  to  be  that  a  lessee  who 
has  imderlet  and  afterwards  surrenders  to  the  lessor  loses  there- 
upon all  right  to  hold  the  under-lessee  to  his  covenants,  and  to 
collect  the  rent  that  may  justly  have  accrued;  while  the  lessor, 
on  his  part,  cannot,  by  the  act  of  surrender,  destroy  the  estate 
which  the  under-lessee  had  already  acquired  in  the  premises. 
This  inequitable  condition  of  things  has  been  remedied  in  England 
and  some  parts  of  the  United  States  by  appropriate  legislation.^ 

§  39.    The  Same  Subject;  Forfeiture. 

Forfeiture  likewise  determines  a  tenancy.  It  is  laid  down  that 
a  tenant  commits  a  forfeiture  if  he  disclaim  and  deny  his  land- 
lord's title;  though  not  where  this  is  by  mere  word  of  mouth.^ 


74  Ail.  798;  CaUahan  Co.  ▼.  Michael, 
45  Ind.  App.  215,  90  K.  E.  S42. 

Apart  from  local  statute,  where  let- 
see  simply-  holds  over  after  his  lease 
expires,  lestor  may  treat  him  either 
as  a  trespasser  or  as  continuing  a 
tenant  on  the  same  terms.  The  com- 
mon law  infers  an  intent  to  renew  on 
the  lessee's  part,  or  at  least  to  con- 
tinue as  hefore.  See  Lawrence  v. 
Ooodstein,  91  Misc.  Rep.  19,  154  N.  Y. 
8.  289;  Morse  v.  Brainerd,  42  App. 
D.  C.  448. 

6.  See  Stat.  4  Geo.  II.,  c.  28,  §  6; 
Doe  ▼.  Marehetti,  1  B.  ft  Ad.  715; 
Smith  Landl.  and  Ten.  232,  233; 
Taylor  ib.,  §  518 ;  1  Bey.  Stats.  N.  Y. 
744;  4  Kent  Com.  103;  117  Mass. 
357. 

Extension  or  renewal  of  a  lease 
is  often  hj  an  indorsement  on  the 
original  lease,  duly  signed  hy  both 
parties. 

The  failure  te  pay  rent  due  does 
not  operate  to  terminate  the  lease; 
but  the  lessor  must  take  action.  See 
9  40. 


Nor  can  a  lessee  who  has  once  en- 
tered dispute  his  lessor's  title  with- 
out first  surrendering  possession,  as 
well  as  repudiating.  Interurban  Land 
Co.  y.  Crawford,  183  Fed.  630  (Ala.) ; 
Dunlap  y.  Moore,  98  Ark.  235,  135 
8.  W.  8IM;  Welchi  y.  Johnson,  27 
Okla.  518,  112  Pac.  989.  A  mere 
threat  to  repudiate  the  lease  is  inef- 
fectual. Oliyer  y.  Loydon,  1(V3  Cal. 
124,  124  Pac.  731;  Oreen  Bay  k  Mis- 
sissippi Canal  Co.  y.  Telulah  Paper 
Co.,  140  Wis.  417  122  N.  W.  1062; 
Chicago  Terminal  Transfer  Co.  y.  Bar- 
rett, 252  111.  96,  96  N.  £.  794;  Za- 
briskie  y.  SuUiyan,  80  N.  J.  L.  673 ; 
81  Atl.  1135. 

As  to  sibandonment  or  surrender, 
see  Smith  y.  Hunt,  32  R.  I.  326,  79 
Atl.  826;  In  re  Hopkins,  250  111.  372, 
95  X.  £.  496. 

6.  Bac.  A4>r.  Leases,  tit.  2;  Doe  y. 
WeUs,  10  A.  k  E.  427;  Smith  Landl. 
and  Ten.  233,  234;  Taylor  ib.,  §§  488- 
501. 
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The  old  oommon  law  was  very  strict  with  respect  to  forfeiture; 
more  so  than  courts  of  the  present  day  would  be  likely  to  rule. 
But,  besides  this  sort  of  forfeiture,  there  is  another,  which  occurs 
whenever  some  condition  has  been  broken  in  a  lease  which  reserves 
to  the  lessor  the  right  to  re-enter  thereupon  and  repossess  himself 
of  the  premises.  Such  conditions  are  rather  strictly  construed; 
and  it  is  held  that  no  re-entry  can  take  place  for  mere  breach  of 
covenant,  as  in  neglecting  to  pay  rent,  unless  the  lease  clearly 
provides  for  re-entry  and  forfeiture  in  such  a  contingency.  And 
the  lessor  waives  the  forfeiture,  by  accepting  rent  after  any  par- 
ticular breach  of  covenant,  or  by  other  acts  evincing  an  intention 
on  his  part  to  let  the  lease  continue ;  though  it  is  otherwise  where 
the  cause  of  forfeiture  is  a  continuous  one.^ 

§  40.    The  Same  Subject;  Notice  to  Quit;  Modes. 

Lastly,  a  tenancy  is  terminated  by  a  notice  to  quit,  given  in  a 
regular  manner  and  under  suitable  circumstances.  Notice  to  quit 
is  necessary  to  terminate  a  general  tenancy  at  will,  or  from  year 
to  year,  or  any  other  uncertain  tenancy  not  at  sufferance;  ^  which 
last  species  of  tenancy  arises  where  one  lawfully  comes  into  pos- 
session, but  holds  over  wrongfully  after  his  interest  has  deter- 
mined.^ But  it  does  not  apply  to  a  lease  for  years.  Thus,  if  I 
have  a  lease  for  five  years,  I  am  not  entitled  to  a  notice  at  the 
expiration  of  that  period;  for  I  have  no  right  to  remain  longer, 
since  lapse  of  time,  as  has  been  shown,  is  enough  to  put  an  end  to 
the  lease.  ^     But  if,  as  frequently  may  happen,  the  landlord  by 


7.  Doe  ▼.  Woodbridge,  9  B.  &  C. 
376;  Doe  y.  Jones,  5  Ex.  498;  8taj- 
Yetant  y.  Dayis,  9  Paige,  427;  Tajlor 
Landl.  and  T^.,  §§  488-501,  and  cases 
cited.  See  Toleman  y.  Portbury,  L.  R. 
7  Q.  B.  344;  Coz  y.  Title  Guarantee 
k  Tnwt  Co.,  198  Fed.  275  (U.  S. 
D.  C.) ;  Perkins  v.  Kirby,  35  R.  I. 
84,  S5  Atl.  648;  Archdeacon  y.  Cin- 
cinnati Gas  ft  Electric  Co.,  76  Ohio 
St.  97,  101  N.  E.  152. 


8.  Taylor  Landl.  and  Ten.,  §§  466- 
487;  Smith  ib.  234-249. 

9.  2  Swell's  Bl.  Ccmk  150;  4  Kent 
Com.  116.  In  some  States  a  tenant 
at  sufferance  must  be  eeryed  with  a 
notice  to  quite,  unless  he  is  actually 
or  by  implication  a  trespasser.  See 
Taylor  Landl.  and  Ten.,  §§  64,  65. 

1.  SuprOf  §  38. 
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some  act  manifeBtB  his  consent  for  me  to  occupy  the  prenuses 
longer,  though  no  new  lease  be  made  out,  I  shall  then  become  a 
tenant  from  year  to  year,  or  quarter  to  quarter,  or  other  appro* 
priate  period  for  paying  rent,  and  must  be  served  with  a  proper 
notice  to  quit  before  he  can  bring  an  action  of  ejectment  against 
me  or  otherwise  regain  possession  of  the  premises.  The  right  of 
notice  to  quit  is  reciprocal,  and  it  can  be  given  by  the  tenant  as 
well  as  his  landlord.^  Thus,  to  continue  the  illustration,  if  I,  as 
a  tenant  from  year  to  year,  or  shorter  rent-paying  period,  desire 
to  leave,  rather  than  the  landlord  to  have  me  go,  it  is  my  duty  to 
serve  a  proper  notice  of  intention  to  quit  upon  him  before  I  can 
relieve  myself  of  the  obligation  of  a  tenant. 

A  notice  to  quit  can,  of  course,  have  no  effect  upon  an  outstand- 
ing lease  for  years.  It  need  not  be  given  where  no  tenancy  exists 
or  where  there  is  no  privity  between  the  parties ;  nor  in  case  of 
forfeiture.  And  it  is  dispensed  with  whenever  the  premises  have 
been  regularly  surrendered  by  the  tenant,  and  that  surrender 
accepted  by  the  landlord.^ 

The  rule  concerning  the  time  when  a  notice  to  quit  should  be 
given  is  a  very  important  one,  and  gives  rise  to  much  litigation ; 
but  in  general,  for  tenancies  not  yearly  or  the  modem  estates  at 
will,  it  is  that  period  which  intervenes  between  successive  rent 
days;  while  for  yearly  tenancies,  which  are  so  common  in  Eng- 
land, the  law  requires  a  notice  of  at  least  six  calendar  months, 
ending  with  the  period  of  the  year  at  which  the  tenancy  com- 
menced. The  notice  to  quit  may  either  specify  the  particular  day 
to  quit,  or  in  general  language  refer  to  it  by  the  date  of  the  writ- 
ten notice  as  from  a  next  ensuing  rent  day  to  the  end  of  the  year, 
quarter,  or  month,  as  the  case  may  be ;  but  the  latter  form  seems 

S.  Taylor  Landl.  and  Ten.,  §  470;  of  the  lessee  pays  rent  and  holds  over 

Hall  ▼.  Wadsworth,  28  Vt.  410.  after  the  expiration  of  the  original 

Where  the  tenant  holds  over  after  term   he   is  only  a   tenant  at  will, 

the  expiration  of  his  lease  he  is  pre-  Taylor    Landl.     and    Ten.,     §     525; 

samed  at  conmion  law  to  be  a  tenant  Dietriek    ▼.    O'Brien,    122    Md.    482, 

from  year  to  year,  although  in  many  89  Atl.  717. 

jurisdictions  he  is  a  tenant  at  will,  8.  Taylor  Landl.  and  Ten.,  §§  471, 

but  in  any  event,  where  the  reoeiyer  473;  Smith  ib.  221,  235. 
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preferable,  sinoe  the  exact  day  when  a  tenancy  expires  is  still  a 
matter  of  some  legal  uncertainty. 

In  the  United  States  the  whole  subject  of  notice  to  quit  is 
largely  controlled  by  local  statutes,  which  the  practising  lawyer 
should  very  carefully  consult  when  he  wishes  to  know  how  to 
advise  his  client  in  any  particular  case/  Notices  to  quit  are 
usually  required  to  be  in  writing;  and  while  in  essentials  the 
notice  should  be  explicit,  yet  it  receives  a  liberal  construction  in 
the  courts,  provided  that  in  other  respects  its  language  be  such 
that  the  party  receiving  it  could  not  well  misunderstand  the  mean- 
ing.^ The  notice  should  be  given  in  the  name  of  the  landlord  or 
of  the  tenant  himself,  as  the  case  may  be,  or  of  some  agent  prop- 
erly empowered,  and  it  should  be  addressed  to  the  party  with 
whom  the  privity  of  contract  or  estate  exists;  and  the  service 
should  be  made,  if  possible,  upon  that  party  himself.  But  this 
rule  has  its  reasonable  limitations;  and  it  is  deemed  of  more 
importance  to  show  that  the  party  to  be  warned  actually  received 
a  notice  sufficiently  clear,  than  that  formalities  were  strictly  com- 
plied with.  As  regards  joint-tenants,  the  address  to  both  being 
suitable,  the  rule  is  that  service  upon  one  will  suffice ;  and  in  case 
the  tenant  is  a  corporation,  notice  should  be  delivered  to  the  proper 
managing  officer  or  officers.^  The  right  to  take  advantage  of  a 
notice  to  quit  —  or  to  follow  it  up,  as  one  might  say  —  may  be 
waived  like  any  forfeiture;  so,  indeed,  may  one  notice  be  consid- 
ered as  superseded  by  another  subsequently  given;  the  law  pre- 
suming in  all  such  cases  that  the  party  meant  at  first  to  put  an  end 
to  the  tenancy  in  accordance  with  the  terms  of  his  notice,  and  then 
changed  or  modified  his  intention.^ 

4.  Taylor  Landl.  and  Ten.,  §§  475-  6.  Taylor  Landl.  and  Ten.,  §§  479- 

4S0,  and  cases  cited;   Smith  ib.  234;  491,    484;    Smdth    ib.    240;    Doe    v. 

Doe  ▼.  Keightley,  7  T.  R.  63 ;  4  Kent  Woodman,  4  East,  228 ;  Doe  ▼.  Gold- 

Com.     113,    and    notes,    latest    ed.;  win,  2  Ad.  &  E.  143;  Doe  v.  Watkina, 

Kemp  V.  Derrett,  3  Camp.  511.  7  East,  551.     See  Liddy  ▼.  Kennedy. 

6.  Smith  Landl.  and  Ten.  238,  239;  L.  R.  5  H.  L.  134. 
Taylor  ib.,   §   483 ;   Doe  ▼.   Jackson,  7.  Doe  v.  Humphreys,  2  East,  237 : 
Dong.  175;  Doe  ▼.  ,  4  Esp.  185;  Doe  v.  Palmer,  16  East,  53;    Good- 
Currier  y.  Barker,  2  Gray,  224.  right  v.  Cordwent,  6  T.  R.  219 ;  Prin- 
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§  41.    Contingent  Modes  of  Terminating  a  Tenancy. 

There  are  likewise  contingent  modes  bj  which  a  tenancy  may 
be  determined;  as,  for  instance,  where  the  premises  are  taken  by 
gOTemment  for  public  use;  or  (in  case  apartments  are  leased, 
and  not  a  whole  house,  to  a  certain  party)  where  the  building  is 
burned  down ;  or,  conformably  to  expressions  in  the  lease,  in  case 
of  unavoidable  accident  rendering  the  premises  uninhabitable; 
or,  finally,  where  the  leased  premises  are  used  by  the  tenant  for 
some  immoral  purpose, —  for  in  that  case  the  public  must  interfere 
even  though  the  landlord  do  not.^  Leases  must  be  made  for  some 
legal  purpose,  and  if  the  landlord  lets  property  for  an  illegal  use, 
where  he  knows  of  such  intended  use,  he  cannot  recover  rent.^ 

§  42.    Mutual  Rights  of  Lessor  and  Lessee ;  Distress,  Ejectment, 
etc. 

We  need  not  here  dwell  upon  the  consideration  of  the  mutual 
rights  and  remedies  of  lessor  and  lessee  during  the  continuance 
of  a  term  for  years  and  consequent  upon  its  determination.  These 
matters  belong  properly  to  treatises  on  the  law  of  real  property, 
and  particularly  of  landlord  and  tenant.  It  is  sufficient  to 
observe,  in  passing,  that  the  most  interesting  common-law  reme- 
dies of  a  landlord  are  those  which  aid  him  in  getting  his  rent, 
where  the  lessee  proves  an  unworthy  tenant;  and  these  are,  in 
particular,  the  process  of  distress  (a  most  suitable  word  for  a 
procedure  which  gave  the  landlord  undue  advantage),  by  which 
one  seizes  his  tenant's  goods  and  chattels,  and  applies  them  in 
satisfaction  of  his  demands ;   and  that  of  ejectment,  by  which  the 

die  ▼.  Anderoon,  19  Wend.  391;  Smith  Ten.,    §§    &19-522,   and    cases    cited; 

Landl.  and  Ten.  241 ;  Taylor  ib.,  §|  MoMman  ▼.  Solomon,  42  Ala.  3S6. 

485,  486,  and  cases  cited.    See  Deady  9.  Ral«ton  y.  Boady,  20  Ga.  449; 

V.  Nicholl,  4  C.  B.  N.  S.  376;  Tay-  Berni    v.    Boyer,    90   Minn.    469,    97 

leur  ▼.  Wildin,  L.  R.  3  Ex.  303.  N.    W.    121 ;    see,    however,    Ashford 

S.  Mill    V.    Baer's    Executors,    24  v.  Maoe,    (Ark.),  146  S.  W.  474,  to 

Wend.    454;    Graves    y.    Berdan,    26  the    effect   that   mere   knowledge   of 

N.  T.  498;  Oirardy  v.  Richardson,  1  intention  will  not  bar  recovery. 
Esp.  23.    And  see  Taylor  LandL  and 
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landlord  is  enabled  to  re-enter  upon  the  premises  and  turn  out  a 
refractory  occupant  Public  sentiment,  in  these  later  years,  is 
directed  strongly  against  the  harsh  process  of  distress  in  American 
law ;  the  disposition  being  to  place  a  demand  for  rent  more  upon 
the  footing  of  ordinary  debts,  and  to  make  an  unfortunate  man's 
small  household  goods  exempt  from  attachment,  seizure,  and  exe* 
cution,  altogether ;  yet  it  regards  with  such  favor  remedies  on  the 
ejectment  plan,  that  we  find  both  English  and  American  local 
statutes  conferring  upon  landlords  the  right  to  a  new  and  summary 
process  for  getting  rid  of  obnoxious  individuals  upon  the  premises.^ 
As  to  the  tenant,  the  law  gives  him  suitable  remedies  for  his 
protection  against  the  forcible  and  unwarranted  intrusion  of  a 
landlord,  and  against  the  wrongful  seizure  of  his  property,  at  any 
time  during  the  continuance  of  the  testimony;  and,  upon  its  dis- 
solution, the  right  of  taking  away  in  certain  cases  the  growing 
crops,  or  emblements,  and  of  carrying  off  his  fixtures.^ 

§  42a.    Leases  Follow  General  Rutes  of  Contract. 

The  general  rules  of  contract  apply  in  the  construction  of  leases. 
In  all  such  agreements  the  essentials  are  considered  —  the  mutual- 
ity of  responsible  parties,  freedom  from  fraud,  mistake  or  vital 
error,  and  the  like.^     So,  too,  illegality  or  violation  of  the  law 


1.  See  Taylor  Landl.  and  Ten.,  08. 
13,  14,  16;  Smith  ib.  lectures  5,  6,  8. 

8.  Taylor  Liandl.  and  Ten.,  os.  12, 
15;  Smith  ib.  lees.  7,  9.  The  Ameri- 
can practitioner  will  find  John  N. 
Taylor's  Landlord  and  Tenant  hia 
most  useful  and  compendious  text- 
book upon  this  important  branch  of 
law,  which  we  have  only  touched  upon 
so  far  as  seemed  pertinent  to  our 
present  subject.  See  also  H.  G. 
Wood's  Landlord  and  Tenant^  a  work 
of  later  date.  The  published  lectures 
of  the  late  John  William  Smith,  of 
England,  on  the  same  topic,  are 
marked  by  his  usual  clearness,  ele- 
gance of  style,  aptness  of  illustration. 


and  admirable  method;  but  the  work 
needed  his  own  careful  revision  to 
make  it  aU  that  it  should  have  been, 
even  as  an  elementary  outline.  Among 
the  more  voluminous  English  works 
on  this  branch  of  law  are  those  of 
Gomyn  and  Woodfall. 

8.  Forfeiture  or  other  ^rsh  terms 
and  conditions  imposed  by  the  lease 
are  construed  against  the  lessor  in 
case  of  doubt.  Conneaut  Lake  Ice 
Co.  V.  Quigley,  225  Pa.  605,  74 
Atl.  648;  Hiltendegen  y.  Hartz 
Clothing  Co.,  165  Mich.  255,  130 
N.  W.  646;  In  re  Larkey,  214  Fed. 
867  (N.  J.  D.  C.  1915).  See  Leh- 
meyer  v.  Moses,  69  Misc.  Rep.  416, 
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vitiateBy  as  in  contracts  generally;  and  the  existing  local  law 
should  always  be  presumed  an  ingredient  intended  by  the  parties.^ 
A  lease  plainly  expressed  in  writing  is  not  to  be  varied  by  parol 
evidence,* 

§  42b.    Leases  of  Office  or  Apartments. 

In  our  cities  at  the  present  time  many  buildings  are  constructed 
for  office  business  or  home  apartment  use,  with  heating,  lighting, 
water  or  elevator  service  furnished  by  the  lessor;  and  all  cove- 
nants of  this  kind,  as  well  as  those  expressed  or  implied  for 
ingress,  egress  and  other  needful  facilities  for  the  lessee,  receive 
a  just  and  reasonable  interpretation  and  enforcement  in  the 
courts.^  The  rights  of  one  such  tenant  are  subject  to  the  rights 
of  others  on  the  same  premises. 


1S7  N.  Y.  6.  253  ("waste") ;  Henry 
Rahr'ft  Sons  y.  Buckley,  159"  Wis.  589, 
150  N.  W.  994. 

Modification  or  cancellation  of  a 
lease  requires  mutual  consent,  but 
mutual  consent  may  accomplish 
changes.  See  Rhodes  v.  Downing,  13 
Ala.  App.  494,  68  So.  788  (contract 
to  purdiase  the  premises). 

4  Aa  to  fraudulent  concealment  by 
lessor,  see  KorriH  v.  Fadden,  159 
Mich.  424,  124  N.  W.  54;  Flanagan 
T.  Welch,  220  Mass.  186,  107  N.  £. 
979.  As  to  fraud  by  lessee  see  Christ- 
hilf  v.  BoUman,  114  Md.  477,  79  Atl. 
208  (purchasing  tax  title). 

Aa  to  use  of  premises  for  unmoral 
purposes,  see  Kelly  ▼.  Williams,  162 
ni.  App.  571. 

As  to  building  ordinance,  etc.,  see 
Kieman  ▼.  Music  Co.,  229  111.  494,  82 
N.  E.  410. 

Among  special  covenants  on  a 
lessor^  part,  see  Central  Business 
College  Co.  ▼.  Rutherford,  47  Col.  Col. 
277,  107  Pac.  279  (racial  restrictions 
in  using  a  hall). 


As  to  lease  regarding  the  sale  of 
liquor,  etc.,  see  Fort  Worth  v.  Fair 
Association,  103  Tex.  24,  122  S.  W. 
254 ;  Hooper  ▼.  Mueller,  158  Mich.  595, 
123  N.  W.  24 ;  In  re  Bradley,  225  Fed. 
307  (Ala.  D.  C.  1915)  ;  Kahn  y.  Wil- 
helm,  118  Ark.  239,  177  S.  W.  403. 

As  to  the  right  to  put  up  electric 
signs,  etc.,  see  Forbes  ▼.  Gorman,  150 
Mich.,  291,  123  N.  W.  1089;  May  v. 
Breunig,  120  N.  T.  S.  98  (App.  Term, 
1910) . 

A  landlord  can  sell  leased  premises 
subject  to  the  lease.  Peterman  v. 
Kingsley,  140  Wis.  666,  123  N.  W. 
131;  Mulvey  Mfg.  Co.  v.  McKinney, 
184  III.  App.  476.  But  see  Neal  v. 
Jefferson,  212  Mass.  517,  99  N.  £. 
334. 

6.  Diederich  y.  Rose,  228  HI.  610, 
SI  N.  E.  1140. 

6.  Such  provisions  usually  run  with 
the  land.  See  Storandt  y.  Vogel  ft 
Binder  Co.,  140  App.  Diy.  671,  125 
N*.  T.  S.  568  (furnish  power  and 
heat) ;  Springer  y.  Bingham's  Son 
Mfg.  Co.,  151  HI.  App.  556;  Bryant 
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§  43.    Tenns  of  Yean  in  English  Sense  of  Trnst  Arrangements; 
Mortgage  of  Terms. 

We  have  thus  gone  over  the  main  points  of  the  law  concerning 
terms  for  years ;  meaning,  by  this,  contracts  for  the  possession  of 
land  during  a  specified  time^  which  carry  the  reccmipense  of  rent. 
But,  as  we  have  said,  the  law  also  contemplates  terms  for  years 
in  the  sense  of  trust  arrangements  which  merely  serve  as  a  species 
of  security  for  borrowed  money.  Such  terms  for  years  are  of 
little  or  no  consequence  in  this  country;  but  as  they  constitute  an 
important  feature  in  the  property  system  of  England  we  may  give 
them  a  passing  notice.  The  object  of  such  terms  being,  on  the 
one  hand,  to  enable  the  security  to  be  realized,  as  far  as  possible, 
and  on  the  other  to  leave  the  ownership  of  the  land  with  the  per- 
son who  borrows,  subject  to  the  satisfaction  of  the  debt,  the  custom 
is  for  a  long  term  of  years  to  be  created  by  instrument,  say  one 
thousand  years, —  which,  the  reader  will  bear  in  mind,  is  at  the 
common  law  but  a  chattel,  and  personal  property.  This  term  is 
vested  in  trustees,  upon  trust  out  of  the  rents  and  profits  of  the 
premises,  or  by  sale  or  mortgage  for  the  whole  or  any  part  of  the 


▼.  Auchmuty,  129  N.  Y.  S.  471  (App. 
Term,  1911),  (fixtures);  Flana- 
gan V.  Welch,  220  Mass.  186,  107 
N.  E.  979;  Kelly  y.  Brewing  Co.,  86 
N.  J.  L.  471,  92  Atl.  282;  Callahan 
v.  Qoldman,  216  Mass.  23S,  103  N.  E. 
689;  Globe  Assn.  v.  Brega,  190  111. 
App.  60  (recouped  by  lessee) ;  White 
v.  Beverly  Bldg.  Ass'n,  221  Mass.  15, 

108  N.  E.  921  (oommon  stairway) ; 
Epstein   y.   Dunbar,   221   Mass.    579, 

109  N.  E.  730  (entrance) ;  Oleson  v. 
Fader,  160  Wis.  472,  152  N.  W.  »90 
(storage  rooms) ;  Follins  v.  Dill,  221 
Mata.  93,  108  N.  E.  929  (elevator). 

And  see  Streep  v.  Simpson,  80 
Misc.  Rep.  666,  141,  N.  Y.  S.  863 
(bedbugs  from  another  flat) ;  Mathews 
y.  Livingeton,  86  Conn.  263,  85  Atl. 
629;  Shea  v.  McEvoy,  220  Masa.  239, 


107  N.  E.  945  (Iceeping  stairway  in 
repair) ;  Follins  ▼.  Dill,  221  Mass. 
93,  108  N.  E.  929;  O'Hanlon  v.  Grubb, 
38  App.  D.  C.  251,  372  (heat  and 
elevator  service)  ;  Cushier  v.  Adams, 
76  Misc.  Rep.  219,  134  N.  Y.  S.  561. 

See  as  to  letting  furniture,  Mor- 
genthau  v.  Ehrich,  77  Misc.  139;  136 
N.  T.  S.  140.  And  see  Valentine  v. 
Wood,  59  Misc.  Rep.  471,  110  N.  Y. 
S.  990  (keeping  roof  tight) ;  Ashton 
V.  Margolies,  72  Misc.  Rep.  70,  129 
N.  Y.  S.  617  (contract  for  board  and 
rooms  distinguished) . 

As  to  the  innocent  purchaser  from 
lessor  without  knowledge  of  the  lease- 
hold estate,  see  Williams  v.  Young, 
7S  N.  J.  Eq.  293,  81  Atl.  1118.  And 
aee  Starr  v.  Church,  112  Md.  171,  76 
Atl.  595   (merger  of  leasehold). 
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tenn,  to  raise  and  pay  the  money  required,  as  it  may  become  due, 
and  upon  trust  to  permit  the  owners  of  the  land  to  receive  the 
residue  of  the  rents  and  profits.  By  this  means,  as  Mr.  Williams 
observes,  the  parties  to  be  paid  have  ample  security  for  their 
money;  for  not  only  have  the  trustees  the  right  to  receive  on  their 
behalf  (if  they  think  fit)  the  whole  accruing  income  of  the  prop- 
erty, but  they  may  at  once  dispose  of  it  for  one  thousand  years  to 
come, —  or  whatever  the  term's  length.  On  the  other  hand,  the 
feelings  of  the  owner  are  consulted.  Until  the  time  of  payment 
comes,  he  may  receive  the  rents  and  profits  by  virtue  of  the  trust ; 
and  where  part  of  the  rents  are  required  for  the  purposes  of  the 
loan,  the  trustees  must  pay  the  residue  to  the  owner.  But,  should 
non-payment  by  the  owner  render  a  sale  necessary,  the  trustees 
will  be  able  to  assign  the  property  or  any  part  of  it  to  a  purchaser 
for  the  term  in  question  without  rent.  Yet  until  these  measures 
have  to  be  enforced,  the  ownership  of  the  land,  subject  to  the 
satisfaction  of  the  debt  secured,  remains  as  before.^ 

Under  such  circumstances  we  find  that  there  is  a  loan  of  money 
made  upon  collateral  security;  this  security  being  a  chattel  inter- 
est, namely,  a  term  of  years.  The  trustees,  to  whom  the  term  has 
been  granted,  have  an  inferior  interest  in  the  land,  less  than  a  free- 
hold; and  all  this  time  the  borrower  retains  the  legal  seisin,  so 
that  he  may  convey  the  land,  or  devise  it  by  will,  or  it  may  descend 
to  his  heir.  But  this  term  remains  outstanding;  and  whenever 
there  is  default  in  paying  over  the  money,  the  trustees  come  in 
and  interfere  with  the  beneficial  enjoyment  of  the  lands  and  tene- 
ments, whoever  may  be  the  nominal  owner  for  the  time  being. 
The  security  must  respond  for  the  debt  until  the  debt  be  cancelled. 
A  certain  proviso,  known  as  cesser,  is,  however,  generally  inserted 
in  such  deeds  of  trust,  so  that  the  term  may  cease  as  soon  as  the 
loan  has  been  paid  off,  and  the  objects  of  the  trust  are  fully  accom- 
plished. Hence,  though  the  lease  run  for  a  thousand  years,  there 
may  possibly  be  a  very  speedy  collapse.' 

7.  Wms.  Keal  Prop.  22d  Eng.  ed.  8.  Wins.  Real  Prop.  22d  Eng.  ed. 
545;  Sugd.  Vend,  and  Purch.  13th  ed.  646.  And  see  further,  ib.  380-396, 
506.  and  4  Kent  Com.  86-93,  as  to  other 
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Transactions  of  this  sort,  then,  constitute  a  species  of  mortgage ; 
and  it  is  said  that  the  custom  of  mortgaging  terms  of  years 
originated  in  the  doubt  once  entertained  by  conveyancers  (though 
now  known  to  be  without  foundation),  whether  a  mortgage  of  real 
estate  would  not  subject  the  property  mortgaged  to  dower,  and 
the  like  incidents  on  the  mortgagee's  part.^ 

§  44.    Whether  Mortgages  Are  Chattels  Real. 

Some,  indeed,  might  be  disposed  to  class  all  mortgages  affecting 
real  estate  with  chattels  real;  though  not,  we  think,  with  pro- 
priety. For  every  mortgage  transaction  consists  of  two  elements : 
first,  the  money  debt  thereby  created,  which  is  plainly  a  chattel 
personal;  and,  second,  the  security  given,  which  may  be  either 
a  chattel  personal  —  as  in  the  case  of  a  mortgage  of  household 
furniture,  or  of  a  ship  —  or  (as  we  have  just  seen)  a  chattel  real ; 
or  real  estate,  which  is  no  chattel  at  all.  And  the  doctrine  of 
equity,  which  regulates  real-estate  mortgages  at  the  present  day, 
is  that  the  mortgage  debt  is  simply  a  sum  of  money  loaned  upon 
the  security  of  the  land;  that  before  foreclosure  and  sale, — 
which  in  the  great  majority  of  cases  need  not  actually  take  place 
at  all, —  the  fee  of  the  land,  with  the  right  to  enjoy  rents  and 
profits,  still  continues  in  the  borrower  or  mortgagor ;  and  hence 
that  the  lender  has,  meanwhile,  simply  a  chattel  personal  in  the 
debt,  and  the  mortgage  note  which  represents  that  debt.^ 

But  the  conunon  law  r^arded  a  real-estate  mortgage  rather  as 
an  absolute  conveyance  of  the  land,  subject  to  an  agreement  for 
reconveyance,  on  a  certain  given  event,  namely,  the  payment  of 
the  money  borrowed;  and  such,  perhaps,  is  still  the  usual  literal 
tenor  of  a  mortgage  deed.  Hence  writers  were  formerly  in  the 
habit  of  classing  mortgages  with  estates  in  land  upon  condition ; 

teohnical   methods  of  getting  rid   of  even  in  England  under  the  Convey- 

such   incumbranoeSy  as  by  a  merger  ancing  Acts  of  1881  and  1911.     See 

in  the  freehold.    And  see  Stat.  S  &  9  Williams  on  Real  Property  22d  Eng. 

Vict.,  c.  112.  Ed.  567-577. 

9.  2   Eweirs   Bl.   Com.   158.     This  1.  See  chapter  cm  Mortgages,  infra. 
form  of  mortgage  has  been  displaced 
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under  which  aspect  of  the  law  a  mortgagee  certainly  mi^t  be 
thought  to  have  an  interest  somewhat  analogous  to  a  chattel  real. 
And  the  designation  *^  chattels  real "  was  not  ill  applied  to  Welsh 
mortgages,  estates  by  statute  merchant  or  statute  staple,  estates 
by  elegit,  and  the  like, —  all  of  which  have  passed  into  oblivion 
since  Blackstone's  day ;  these  being  regarded  as  conditional  estates 
in  the  creditor,  for  whose  benefit  the  lands  were  sequestered  or 
withheld  from  the  true  owner  until  a  debt  should  become  fully 
satisfied*^ 

8.  See  2  Ewell'e  Bl.  Com.,  e.  10. 
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§  45.    What  Are  Chattels  Personal. 

The  term  ^^  chattelfi  personal "  or  ^^  personal  chattels/'  as  the 
reader  will  gather  from  what  has  already  been  said,  applies  to 
what  is,  strictly  and  properly  speaking,  movable  property,  or  that 
property  which  is  capable  of  being  put  in  motion  and  taken  from 
place  to  place.  Not  only  cattle,  wagons,  household  furniture, 
clothing,  jewels,  provisions,  and  such  other  things  of  a  domestic 
character  as  are  moved  about  when  a  man  changes  his  abode, 
are  chattels  personal ;  but  ships,  cars,  locomotive  engines,  and  the 
like,  which  one  naturally  associates  with  extensive  business  opera- 
tions, and  not  with  the  portable  convenience  of  individuals. 
Money  is  a  chattel  personal;  and  so  are  those  other  species  of 
property  whose  value  we  so  constantly  express  by  reference  to  the 
money  standard,  but  which  of  themselves  are  only  incorporeal 
rights  to  be  satisfied  in  money;  such  as  insurance  policies,  life 
annuities,  legacies,  and  distributive  shares,  patent-rights  and  copy* 
rights,  shares  in  stock  companies,  bank  deposits,  and  even  bills 
and  notes  and  negotiable  instruments  generally.  All  debts  and 
claims  to  be  satisfied  in  money  are,  indeed,  chattels  personal; 
whether  the  debt  be  unsecured,  or  aided  by  lien,  pledge,  or  mort- 
gage; and  whether  the  claim  arise  upon  a  contract,  or  be  for 
damages,  liquidated  or  unliquidated,  by  reason  of  some  injury 
sustained. 

Whatever  chattel  is  not  a  chattel  real  is  a  chattel  personal ;  and 
hence,  to  recur  to  common-law  distinctions  once  more,  every  spe- 
cies of  property  which  lacks  the  two  characteristics  of  real  estate  — 
to  wit,  inmiobility  as  to  place  and  indeterminate  duration  as  to 
time  —  and  which  is  not  annexed  to  real  estate,  is,  and  can  be, 
nothing  more  nor  less  than  a  chattel  personal.^ 

1.  See  §§  6,  7. 
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§  46.  Significance  of  the  Word  "  Personal "  in  This  Connection. 
The  choice  of  two  reasons  for  the  application  of  the  word  ''  per- 
sonal" to  chattels^  in  this  connection,  is  given  the  reader  by 
Coke :  ^'  because,  for  the  most  part,  they  belong  to  the  person  of 
a  man,  or  else  for  that  they  are  to  be  recovered  by  personal 
actions."  ^  Blackstone  selects  of  these  the  former  and  more  nat- 
ural reason.^  But  Mr.  Williams,  who  has  taken  pains  to  examine 
the  doctrine  of  chattels  in  its  historical  development,  submits  that 
the  latter  reason  is  most  probably  the  true  one.^  Regarding  the 
wants  of  a  philosophical  classification  as  paramount  to  all  anti- 
quarian niceties,  we  shall  prefer  to  avail  ourselves  of  the  choice 
of  reasons  afforded  by  Coke,  and  to  choose  the  more  appropriate. 
We  say,  then,  that  the  word  "  personal "  is  properly  applied  to 
chattels  of  this  description,  because  of  the  facility  with  which  they 
may  be  carried  so  as  to  attend  the  person  of  the  owner.  They  are 
movables,  in  fine ;  and  were  it  not  for  chattels  real,  which  consti- 
tute another  species  of  personal  property,  we  might  always  use 
the  expressions  ^^  chattels  personal  "  and  '^  personal  property  "  as 
synonymous. 

§  47.    Corporeal  Chattels  First  to  be  Considered ;  Next  Chattels 
Incorporeal. 

We  now  proceed  to  treat  of  chattels  personal,  in  the  present 
chapter,  under  the  two  leading  heads  of  corporeal  and  incorporeal. 

Such  things  as  one  may  see  or  touch  —  in  other  words,  those 
which  are  the  objects  of  the  bodily  senses  —  are  corporeal;  and 
such  as  cannot  be  seen  or  touched,  but  have  only  an  ideal  or 
abstract  existence, —  or,  as  the  civilians  had  it,  those  which  are 
only  rights, —  are  incorporeal.  It  should  be  borne  in  mind  that 
the  corresponding  classes  usually  made  by  our  common-law  writ- 
ers are  those  of  chases  (or  things)  in  possession,  and  chases  (or 
things)  in  action} 

t.  Co.  Lit.  118  b.  i.  WmB.  Pen.  Prop.  17th  Eng.  ed.  ft 

S.  2  Sweir*  BI.  Com.  IS,  384.  S.  See  supra,  c.  1. 
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§  48.    Corporeal  Chattels;  Animals,  Tame  and  Wild. 

Andy  jiTst,  88  to  those  chattels  personal  which  are  of  a  corporeal 
nature,  or  things  in  possession.  Among  these,  animals  occupy  a 
prominent  place  in  the  affections  of  mankind,  as  the  subject  of 
property ;  the  word  ^^  animal "  embracing  all  beings,  not  human, 
which  live  and  move.^  Animals  aie  movables  in  a  double  sense; 
for  not  only  can  they  be  carried  from  place  to  place,  but,  unlike 
other  chattels,  they  have  the  power  of  voluntary  motion, —  they 
can  move  themselves. 

Not  only  the  law  of  England,  but  that  of  nature  and  of  all 
civilized  nations,  distinguishes  living  animals,  regarded  as  the 
subjects  of  ownership,  into  two  leading  classes :  the  one  consisting 
of  such  animals  as  are  tame,  domUce;  the  other  of  those  which 
are  wild,  ferce  natwrceJ  To  the  former  class  belong  what  we  call 
domestic  animals,  like  horses,  cattle,  sheep,  and  poultry.  In  ani- 
male  damitoB  one  may  have  an  absolute  property  as  in  ordinary 
chattels, —  that  is  to  say,  he  may  own  them  absolutely, —  just  as 
much  as  he  may  the  hay,  com,  or  other  fodder  which  he  gives 
them  to  eat.  For,  to  use  Blackstone's  words,  they  continue  per- 
petually in  his  possession  and  occupation,  and  will  not  stray  from 
his  house  and  person  unless  by  accident  or  fraudulent  enticement, 
in  either  of  which  cases  the  owner  does  not  lose  his  property.' 
Perhaps,  however,  it  would  be  better  to  say  that,  being  tame 
animals,  they  are  not  at  liberty  to  stray  from  the  original  owner, 
or  to  transfer  the  title  in  themselves  of  their  own  will  to  others. 
In  animals  fera  naiuros,  or  wild  animals,  on  the  other  hand, 
whether  worth  owning,  or,  like  vermin,  valueless,  one  can  have 
no  absolute  property  or  right  of  ownership  while  they  are  in  the 
state  of  nature.  They  do  not  remain  willingly  in  any  one's  pos- 
session and  occupation,  else  they  would  not  be  wild  animals  at  all. 
So  long  as  they  continue  at  large,  untamed  and  fierce,  they  are 

6.  See  Bouv.  Diet.  "Animal."  8.  2  Ewell's  Bl.  Com.  309;  2  Mod. 

7.  2  EwelPs  Bl.  Com.  390;  2  Kent  319.  A  domestic  animal  is  in  ito 
Com.  348;  2  Burge  Col.  and  For.  owner's  possession  when  in  its  accus- 
Laws,  12,  20.  tomed  range.    Jones  v.  State,  3  Tex. 

App.  398. 

64 


CHAP,  in.]  OHATTBL8  PKBSOKAL.  §   48 

not  the  subjecta  of  ownership :  they  belong  to  a  penon  only  while 
they  are  in  his  actual  keeping  and  under  his  control;  and  if  at 
any  time  they  regain  their  natural  liberty,  with  or  without  his 
conaenty  his  dominion  instantly  oeases,  they  return  to  the  com- 
mon stocky  and  any  one  has  the  right  to  seize  and  appropriate 
them  af terwardsy  if,  at  least,  he  do  so  by  an  act  not  wrongful.' 
And  this  is  why  the  civilians  haye  asserted  that  wild  animals  are 
not  possessed  per  se,  but  because  of  the  place  which  the  owner  of 
the  estate  has  provided  for  them.^  Yet  an  animal,  once  wild,  may 
have  changed  its  habits  and  become  tame;  and  then  the  rule  of 
domitcB  will  apply  to  determine  the  rights  of  ownership. 

Natural  liberty,  the  reader  has  perceived,  are  words  applied  in 
this  distinction  between  tame  and  wild  animals.  The  theory  of 
the  law  appears  to  be  this :  that  in  a  state  of  nature,  all  animals 
have  a  sort  of  liberty,  which  is  inconsistent  with  the  condition 
of  being  held  in  servitude  and  possessed  or  owned  by  man ;  that 
this  natural  liberty  is,  nevertheless,  something  which  man  may 
in  any  instance  lawfully  disregard,  by  bringing  the  animal  into 
subjection  to  himself ;  that  when  this  subjection  is  merely  a  forci- 
ble one,  so  that  the  animal  might  be  considered  as  compelled  to 
remain  and  obey  against  its  will,  this  natural  liberty  is  suppressed 
and  not  extinguished,  and  a  man's  right  of  property  is  qualified, 
lasting  only  so  long  as  he  can  keep  the  animal  under  control ;  but 
that  when  the  animal,  by  becoming  tame  or  reclaimed,  is  con- 
sidered to  have  voluntarily  surrendered  its  natural  liberty,  it 
thereupon  becomes  the  subject  of  absolute  ownership,  and  so 
remains  ever  after ;  for  its  natural  liberty  is  finally  extinguished. 
And  the  offspring,  being  bom  into  the  state  of  servitude,  and 
brought  up  with  mankind,  are  at  least  presumed  to  have  no 
natural  liberty,  and  can  likewise,  if  not  returning  to  a  wild  state, 
be  owned  absolutely.  The  wild  animal  has  some  spark  of  natural 
liberty;  the  tame  animal  has  none. 

9.  2    Bl.   Com.    391-394;    2    Kent         1.  Pothier,  tit.  Glioses,  part  2,  S  1; 
Com.  348,  349;  Blades  v.  Higgs,  11      2  Burge  Col.  and  For.  Laws,  12. 
H.  L.  C.  621;  Bouvier's  Diet.  "Ani- 
mal." 
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§  49.    Animals,  Tame  and  Wild;  Subject  Continued. 

It  would  be  found  difficult  to  determine  with  precision  what 
animals,  on  general  principles,  are  wild  and  what  are  tame.  From 
their  long  and  intimate  association  with  mankind,  we  pronounce 
the  horse,  the  dog,  the  sheep,  the  ox,  and  other  creatures  which  are 
constantly  found  in  and  about  our  homes,  to  be  tame  animals; 
domestic  animals  they  are  often  called.  Yet  some  naturalists 
assert  that  even  these  owe  their  docility  only  to  the  hand  of  man 
which  tamed  them,  and  that  all  animals  were  originally  wild ;  ^ 
a  doctrine  consistent  with  the  theory  of  natural  liberty,  and  one 
which  the  Latin  term  domitas  applied  to  tame  animals  of  itself 
indicates.  Orotius  seems  to  have  thought  otherwise ;  for  he  says 
that  the  reason  why  some  creatures  fly  and  avoid  us  is  not  the  want 
of  gentleness  and  mildness  on  their  side,  but  on  ours.^  All  that 
may  fairly  be  affirmed  is,  after  all,  that  wild  creatures  exhibit  a 
more  intractable,  a  more  rough  and  stubborn  disposition,  than 
the  tame.^  And  the  common  law,  wisely  avoiding  theoretical 
discussions  on  this  point,  refers  the  question  whether  an  animal 
is  wild  or  tame,  in  each  case,  to  our  knowledge  of  its  habits  and 
those  common  in  the  same  species,  as  derived  from  human  experi- 
ence and  all  the  circumstances  of  the  case.^ 

In  wild  animals  one  may  acquire  a  qualified  or  special  prop- 

« 

erty  by  occupancy  alone;  for  it  is  enough  to  catch  and  keep,  so 
that  the  creature  cannot  escape  and  regain  its  natural  liberty. 
Almost  all  the  elementary  writers  agree,  however,  that  the  animal 
must  have  been  brought  within  the  power  of  the  pursuer  before 
the  right  of  ownership  can  vest  in  him.^  If  the  animal  once 
becomes  deprived  of  its  natural  liberty,  by  the  aid  of  nets  or 
snares  or  otherwise,  and  so  is  brought  within  the  pursuer's  power 
and  control,  he  is  constituted  its  lawful  owner,  in  the  qualified  or 

t.  See  2  Kent  Cam.  348,  349,  citing  6.  2  Kent  Com.  349 ;  3  Ewell's  BI. 

Buffon's  Natural  History.  Com.  391. 

8.  Grotius  Hist.  Belg.  cited  in  Puff.  6.  See  2  Kent  Com.  349;  2  Bl.  Com. 

Droit  Nat.  lib.  4,  c.  6,  §  5.  391;  Pierson  v.  Po»t,  3  Caines,  175; 

4.  See  Puff.  ib.  on  this  subject.  Buster  ▼.  Newkirk,  20  Johns.  75. 
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special  sejiaeJ  But  it  appears  that  he  must  have  thus  far  pur> 
sued  his  labor  to  a  successful  result  For  it  has  been  held  in  New 
York  that  the  mere  pursuit  and  being  within  view  of  an  animal 
during  the  chase  does  not  create  a  right  of  property  as  against  one 
who  kills  and  takes  it  afterwards.^  Wounding  a  wild  beast  so 
severelj  that  it  may  be  readily  captured  would  seem  to  give  title 
if  the  hunter  followed  up  his  advantage  with  reasonable  diligence. 
Yet  the  civilians  differed  on  this  question,  and  Justinian,  it  is 
said,  adopted  the  opinion  that  the  right  of  property  in  a  wounded 
wild  beast  could  not  attach  until  the  beast  was  actually  taken.' 
While  this  qualified  or  special  right  of  property  lasts  it  is  as 
much  under  the  protection  of  the  law  as  any  other  right,  and 
remedies  for  its  invasion  are  given  accordingly.^  But,  as  we  have 
shown,  animals  fercB  naturcB  give  the  right  of  ownership  to  man 
only  so  long  as  they  continue  in  his  actual  keeping;  and  if  at 
any  time  they  regain  their  natural  liberty  his  right  instantly 
ceases.^  Thus  the  right  which  he  acquires  by  force  he  must  main- 
tain by  force;  he  must  first  catch  and  then  keep.  To  this  rule 
concerning  wild  animals  an  exception  is  found;  namely,  where 
the  animal  has  grown  tame  and  allow:ed  itself  to  be  more  thor- 
oughly the  property  of  mankind,  submitting  voluntarily,  so  to 
speak,  to  the  laws  of  civilized  society.  Whether  this  voluntary 
submission  has  taken  place  can  only  be  judged  by  observing  the 
habits  of  the  creature  and  those  of  its  kind ;  and  hence  is  the  com- 
mon-law maxim,  that  if  an  animal  ferce  naturas  appears  to  have, 
whenever  it  goes  off,  the  intention  of  coming  back, —  animus 
revertendi, —  which  intention  is  manifested  by  habitual  return  to 
its  master,  his  right  of  property  is  still  preserved,  notwithstand- 

7.  2  Kent  Com.  349;  2  Swell's  BI.      tinues  in  fresh  pursuit.     See  3  Kent 
Com.  391.  Com.   349  n.;   Laws  N.  Y.,  April   1, 

8.  Pieraon  t.  Poet,  3  Gaines,  175 ;      1844,  e.  109. 

Buster    ▼.    Newkirk,    20    Johns.    75.  9.  Inst.  2,  1,  13 ;  cited  2  Kent  Com. 

But  the  New  York  legislature  hare  349. 

enlarged  this  right,  in  certain  game  1.  Finch's  Law,  176;  2  Kent  Cknn. 

laws,  so  as  to  give  title  to  one  who  348;  2  E well's  Bl.  Com.  393. 

starts  the  animal,  so  long  as  he  oon-  S.  2  Swell's  Bl.  Com.  392. 
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ing  the  animal  goes  sometimes  astray.^  Wild  animals  killed 
belong  absolutely  to  the  killer,  supposing  his  act  not  wrongful  nor 
done  on  another's  behalf/ 

Two  other  instances  are  given  by  our  elementary  writers  where 
animals  ferce  natures  may  be  regarded  as  the  subject  of  a  qualified 
or  special  property.  The  first  —  which  might,  without  yiolence, 
be  referred  to  the  principles  we  have  already  laid  down  —  is  said 
to  be  in  case  of  their  own  inability,  raiione  impotenticBj  as  when 
hawks,  herons,  or  other  birds  build  in  my  trees,  or  coneys  or 
other  creatures  burrow  in  my  land  and  have  young  ones  there; 
whereby  I  gain  a  qualified  property  in  those  young  ones  till  such 
time  as  they  can  fly  or  run  away.^  The  second  is  propter  privi- 
legtunhj  or  where  one  has  a  special  privilege  of  hunting,  taking, 
and  killing,  to  the  exclusion  of  others.^  But  special  privileges  of 
this  latter  sort  conferred  by  legislation  are  hostile  to  the  policy 
of  a  free  government;  though  there  can  be  no  dispute  as  to  the 
right  of  the  owner  of  lands  to  keep  his  own  privileges  or  to  give 
to  another  part  of  them,  upon  such  consideration  as  may  seem 
proper;  whether  it  be  to  shoot  his  animals  or  to  eat  them  after 
they  are  shot  by  himself ;  avoiding,  of  course,  all  wanton  destruc- 
tion, so  far  as  may  be  required  by  law.  And  we  may  add  that 
the  common  law,  differing,  perhaps,  in  this  respect  from  the  civil 
law,  insists  that  one  who  takes  or  kills  k  wild  animal  on  another's 
land  gains  no  title  if  a  trespasser.^ 


3.  2  EwelPs  Bl.  Com.  392;  Inst.  2, 
1,  15 ;  Pinch's  Law,  177 ;  2  Kent  Com. 
a4S. 

4.  Blades  v.  Higgs,  11  H.  L.  0. 
621. 

5.  Queen  ▼.  Shickle,  L.  R.  1  C.  C. 
1&8. 

6.  See  2  Ewell's  Bl.  Com.  394,  395, 
419;  12  Mod.  144;  Blades  v.  Higgs, 
11  H.  L.  C.  621. 

7.  The  owner  of  land  has  property 
in  game  killed  thereon  by  a  trespasser. 
Blades  ▼.  Higgs,  13  C.  B.  N.  S.  844; 


11  H.  L.  C.  621;   Rigg  y.  Lonsdale, 
1  Hurl.  &  N.  923. 

Our  modern  law  inclines  to  treat 
the  more  useful  and  less  dangerous 
animals  with  special  favor.  As  to 
dogs  compare  Sabin  y.  Smith,  26  Cal. 
App.  676,  147  Pac.  1181;  Collinson  v. 
Wier,  91  Mibc.  501,  154,  N.  Y.  S.  951 
(dog  trespassing  and  chasing  poul- 
try) ;  Beasley  v.  Byrum,  163  N.  C.  3, 
79  N.  E.  d70  (shooting  a  chained  dog 
on  owner'a  premises) ;  Legault  ▼. 
Malader,  156  Wis.  507,  145  N.  W. 
1081;  Missio  v.  Williams,  129  Tenn. 
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§  50.    AnimaK  Tame  and  Wild;  Subject 

Among  creatures  which  are  usually  classed  as  wild  in  species, 
and  yet  are  frequently  found  tame,  may  be  mentioned  deer,  hares, 
rabbits,  pheasants,  partridges,  and  game  generally.  These  are 
often  protected,  to  some  extent,  by  statute  law,  for  the  reason  that 
they  are  useful  to  man,  as  food  or  otherwise,  and  their  promiscu- 
ous and  wanton  destruction  is  forbidden.  Books,  however,  and 
other  birds  which  molest  rather  than  benefit  society,  may  be  dis- 
turbed with  more  impunity.^  Doves  are  classed  as  animals  fera 
natures,  and,  as  such,  are  not  the  subjects  of  larceny  except  when 
in  the  care  and  custody  of  the  owner ;  but  where  they  are  kept  in 
a  dovecot,  though  with  full  opportunity  to  fly  away,  a  person  may 
be  liable  to  indictment  for  stealing  them.'  Sportsmanship  is  an 
accomplishment  which  suffers  in  the  progress  of  social  refinement. 
And  young  animals,  tame  and  practically  in  the  power  and 
dominion  of  an  owner,  may  be  the  subject  of  larceny,  even  though 
Uable  to  become  wild  later ;  ^  besides  conferring  the  usual  civil 
rights  and  responsibilities  upon  the  owner ;  ^  and  so  with  other 


504,  167  S.  W.  473,  L.  R  A.  (1916) 
Atl.  500;  MeCalliflter  ▼.  Sappingfleld, 
7S  Ore.  422,  144  Pac.  432;  Rowan  v. 
Suasdorff,  147  App.  Div.  473,  132  N. 
Y.  a  550;  McDemKmt  v.  Taft,  S3 
Vt.  240,  75  Ail.  276. 

See  farther,  American  Ezpreas  Co. 
y.  Parcarello,  162  S.  W.  .9d6  (Tex. 
Civ.  App.  1914),  (vicious  mule); 
Gunderson  v.  Bierson,  80  Wash.  459, 
142  Pac.  6S5;  Wulfe  v.  Am.  Pack. 
Co.,  186  III.  App.  292;  Gravee  v. 
Dunlap,  87  Wash.  648,  152  Pac.  532, 
L.  R.  A.  (1916),  c  338,  n.  The  will 
of  the  legislature  may  affect  animal 
ownership,  86  Misc.  246,  149  N.  T.  8. 
86l 

Aa  to  owner's  liability  for  injuries 
by  the  animal,  see  Diz  ▼.  Somerset 
Coal  Co.,  217  Mass.  146,  104  N.  £. 
433;  Warrick  ▼.  Farley,  95  Neb.  565, 


145  N.  W.  1020,  51  L.  R.  A.  K.  8. 
45,  n.  See  each  local  code  on  this 
point.  And  see  note  next  section. 
Phillips  V.  Gkimer,  106  Miss.  828,  64 
So.  735,  52  L.  R.  A.  N.  S.  397,  n. 
(a  vicious  monkey) ;  I>unning  v. 
Crowfutt,  81  C:k>nn.  101,  70  Atl.  630 
(right  to  offspring) ;  First  Nat.  Bank 
V.  Eichmeier,  153  Iowa,  154,  133 
N.  W.  454;  Sargent  v.  Slack,  47  Vt. 
074. 

8.  See  Hannam  v.  Sockett,  2  B.  & 
C.  937-944,  per  Bailey,  J. 

9.  Commonwealth  v.  Chaoe,  9  Pick. 
15;  Regina  v.  Cheafor,  15  Jur.  1065; 
8  E.  L.  &  Eq.  596. 

1.  Queen  ▼.  Shickle,  L.  R.  1  C.  C. 
158. 

ft.  See,  ae  to  a  young  buffalo,  Ulery 
y.  Jones,  81  IlL  403. 
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creatures  actually  tame  and  owned  for  the  time  being.  Yet  caaes^ 
may  be  found  which  proceed  upon  the  doctrine  that  while  some 
animals  ferm  naiurcB  may  be  so  far  subject  to  the  ownership  of 
one  person  as  to  give  him  the  usual  civil  remedies,  another  is 
not  criminally  liable  if  he  molest  them,  for  the  reason  that  they 
are  of  too  base  a  nature;  and  to  this  category  have  sometimes 
been  referred  sables,  ferrets,  coons,  and  the  like,  which,  though 
sometimes  worth  money,  are  judicially  pronounced  to  be  unfit 
for  food.^     Herds  of  cattle  on  our  remote  ranches  are  often 


8.  See  Rez  v.  Brooks,  4  C.  ft  P.  131; 
Norton  v.  Ladd,  5  N.  H.  203;  Rex  ▼. 
Searing,  Rubs,  ft  Ry.  350;  Warren  v. 
State,  1  Greene  (Iowa),  106;  n.  to  8 
E.  L.  ft  Eq.  598.  See  also  2  E)well's 
Bl.  Com.  393.  A  more  satisfactory 
rule  would  seem  to  be  to  refer  cases 
of  this  sort  to  the  test  of  money 
value,  as  in  other  instances  of  steal- 
ing, instead  of  mere  fitness  for  food. 
Thus  it  has  been  held  that,  an  otter 
being  valuable  for  its  fur,  the  steal- 
ing of  the  animal  from  its  owner  is 
larceny,  if  it  be  reclaimed,  confined, 
or  dead.  State  v.  House,  65  N.  G. 
315.  But  in  order  to  sustain  a  con- 
viction of  larceny  the  animal  must 
have  been  actually  owned  when  the 
offender  took  it.    L.  R.  1  C.  C.  315. 

Under  the  criminal  law  of  some  of 
our  States,  a  dog  is  not  the  subject  of 
larceny.  State  v.  Lymus,  26  Ohio  St. 
400;  Ward  v.  State,  48  Ala.  161 ;  State 
V.  Doe,  79  Ind.  9.  Otherwise  in  many 
other  States.  Harrington  v.  Miles,  11 
Kan.  480;  Mullaly  v.  People,  86  N.  T. 
365.  The  regulation  of  the  keeping 
of  dogs,  so  as,  in  the  interest  of  the 
public,  to  authorize  their  summary 
destruction  if  wholesome  precautions 
are  not  followed,  is  within  the  police 
power  of  the  legislature.  Blair  v. 
Forehand,  100  Mass.  136.  See  Heis- 
rodt  v.  Hackett,  34  Mich.  283. 


There  is  a  fundamental  right  in 
extreme  cases,  recognized  and  defined 
by  various  local  statutes,  to  destroy 
animals  doing  damage  to  one's  own 
property.  Marshall  v.  Blackshire,  44 
Iowa,  475;  Aldrich  v.  Wright,  53  N. 
H.  398.  And  one  has  a  natural  right 
to  defend  his  own  domestic  animals 
from  external  attacks,  a*  where  a  dog 
worries  sheep.  But  one  should  not 
kill  another's  animal  merely  for  being 
on  his  premises,  while  doing  no  dam- 
age there.  Brent  t.  Kimiball,  60  111. 
211.  Where  the  emergency  is  not  peril- 
ous, driving  the  intruding  creature 
off  is  the  more  appropriate  course,  or 
else  distraining  for  doing  damage. 
Hamlin  v.  Mack,  33  Mich.  103,  66 
Barb.  345.  And  see  general  works  on 
Criminal  Law.  Distress  and  sale  of 
trespassing  animals  is  provided  in 
some  American  codes.  And  see  '*  Es- 
trays,"  vol.  ii.,  post.  The  duty  to 
fence  one's  premises  is  sometimes  en- 
joined in  this  connection. 

Action  lies  against  the  owner  of  an 
animal  —  e.  p.,  a  ferocious  dog  —  for 
injury  inflicted  upon  one  who  is  free 
from  blame,  on  proof  that  the  animal 
was  vicious  and  that  the  owner  knew 
it.  The  right  to  bring  such  suits, 
whether  because  of  injury  to  one's 
person  or  property,  is  also  regulated 
and  defined  by  various  modem  stat- 
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branded  by  the  owner,  in  token  of  his  title ;  and  State  codes  pro- 


iitcs.  A  propeiwily  to  bite  in  sport 
or  maUee  makes  no  difference.  See 
Wright  ▼.  Pearaon,  4  Q.  B.  582; 
Worth  T.  Gilling,  L.  R.  2  C.  P.  1,  L.  R. 
2  C.  P.  4;  Rider  t.  White,  65  N.  Y.  54; 
LaTerone  t.  Mangianti,  41  Cal.  138; 
Linnehan  y.  Sampson,  126  Mass.  506; 
52  Vt.  251;  MeibuB  T.  Dodge,  38  Wis. 
6;  East  Kingston  v.  Towle,  48  N.  H. 
67;  Congress  Spring  Co.  ▼.  Edgar,  99 
U.  S.  Supr.  645;  Kightlii^r  ▼.  Egan, 
75  HI.  141 ;  Fallon  v.  O^rien,  12  R.  I. 
518.  In  some  States  the  o^mer's 
teienier  or  knowledge  of  vice  need 
not  be  alleged  or  proved.  Newton  v. 
Gordon,  72  Mich.  642.  The  gist  of 
Such  cause  of  action  appears  to  be 
n^igenoe  on  the  part  of  the  injuring 
animal's  owner,  the  injured  party 
being  free  from'  contributory  negli- 
gence. And  see  general  works  on 
Torts,  Negligence,  etc. 

In  cases  of  injury  of  this  kind,  the 
fundamental  theory  of  a  scienter  ap- 
pears to  be  that  dogs  (and  perhaps 
cats),  living  usually  in  an  owner's 
house,  and  in  companionship  with  the 
household,  are  presumably  suflSciently 
tame  and  harmless  to  go  at  large. 
But  police  regulations  are  found  for 
muzzling  dogs  at  certain  seasons  of 
the  year  and  requiring  special  precau- 
tions, which  an  owner  must  observe. 
Whenever  an  owner  knows  that  his 
dog  is  vicious  and  likely  to  harm 
others,  if  at  large,  in  person  or  prop- 
erty, he  is  bound  to  guard  accordingly 
(as  by  diain  or  muzzle)  against  such 
danger.  And  so  with  the  owner  of 
any  other  domestic  animal,  homed 
cattle,  horses  and  the  like,  which  re- 
quire general  or  special  care  accord- 
ing to  their  known  general  or  special 
propensities,     and     are     premmablj 


more  dangerous  than  dogS;  and  an 
owner'a  aoiea^sr  beeomes  always  aiib- 
jeet  to  the  general  sotealer  ol  maa- 
kind  as  to  such  ersatnres.  See  37 
Fed.  317.  Even  a  horse  at  large  upon 
the  highway  is  a  nuisaaee.  49  Conn. 
113.  Cf.  125  Ind.  531.  Aa  to  a  bull, 
see  75  Mich.  557,  42  N.  W.  967. 
Animals  known  to  be  dangerous  to 
maiddnd,  finally,  ought  to  be  kept 
from  harm  with  commensurate  dili- 
gence by  an  owner,  or  else  the  latter 
will  be  held  to  respond  for  damage 
done  by  them  to  the  property  or  per- 
son of  third  parties;  thus  an  ele- 
phant, though  "tamed"  in  a  sense, 
belongs  to  this  class.  Filbum  v. 
Aquarium  Co.,  25  L.  R.  Q.  B.  D.  258. 
So  with  a  wolf  kept  in  a  shop. 
Manger  v.  Shipman,  30  Neb.  352. 

Game  laws  are  found,  enacted  in 
the  public  interest,  and  to  preserve 
the  breed  of  animals  not  already 
owned,  and  worth  killing  for  food,  Ac. ; 
as  in  prohibiting  Idlling  them  during 
breeding  time.  See  Phelps  v.  Racey, 
60  N.  Y.  10.  Such  laws  are  no  un- 
constitutional invasion  of  the  right  of 
private  property.  lb.  And  see  Hart 
V.  State,  29  Ohio  St.  666.  So,  too, 
are  laws  constitutionally  enacted  for 
sanitary  reasons,  as  to  prevent  ani- 
mals from  communicating  such  dis- 
eases as  pleuro-pneumonia.  Kenney 
V.  Hannibal  R.,  62  Mo.  476;  Caldwell 
V.  Bridal,  48  Iowa,  15;  146  N.  Y.  44. 
And  to  prevent  and  punish  needless 
abuse  or  wanton  cruelty  to  animals. 
See  Swartzbaugh  v.  People,  85  111. 
457;  Commonwealth  v.  Thornton,  113 
Mass.  457;  State  v.  Hill,  79  N.  C. 
656;  State  v.  Linde,  54  Iowa,  139; 
Chappell  V.  State,  35  Ark.  345;  Rem- 
bert  V.  State,  56  Miss.  280;  Englirii 
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tect  such  marks  and  prosecute  those  who  brand  or  alter  brands 
unlawfully/ 

Bees,  too,  are  ferof  naturce;  but  when  hived  they  become  re- 
claimed, so  as  to  belong  to  the  person  who  first  hived  them.  If 
they  afterwards  fly  away,  his  right  of  ownership  continues  so  long 
as  he  can  keep  the  swarm  in  sight,  and  he  can,  under  such  circum- 
stances, pursue  and  recapture  them,  even  though  they  should  set- 
tle upon  a  tree  in  another  person's  lands.^  But  one  cannot  gain 
an  original  title  to  bees  as  a  trespasser  upon  some  third  person's 
premises.^ 

§51.    Offspring  of  Domestic  Animals;  How  Owned. 

Of  tame  and  domestic  animals  it  is  to  be  observed  that  the 
brood  belongs  to  the  owner  of  the  dam  or  mother;  the  maxim  of 
both  civil  and  common  law  being,  as  to  brute  creatures,  partus 
sequitur  ventrem.  Hence,  the  owner  (or  in  certain  cases  the 
hirer)  of  the  cow  is  the  owner  of  the  calf ;  the  owner  of  the  mare 
is  the  owner  of  the  colt ;  and  so  on :  each  proprietor  of  the  female 


Acto  IS  ft  13  Vict.,  c.  92;  39  ft  40 
Vict.,  c.  77;  Murphy  y.  Manning,  2 
Ex.  D.  307;  Durgan  v.  Davies,  2 
Q.  B.  D.  118;  12  Q.  B.  D.  66.  Dis- 
lioming  cattle,  however  skilf  uUy  done, 
if  "  cruelty."    23  Q.  B.  D.  203. 

4.  See,  0.  g,^  Tezaft  code;  13  Tex. 
App.  215. 

5.  Ooff  y.  Kilts,  15  Wend.  550.  See 
Gillett  y.  Mason,  7  Johns.  16;  2  Kent 
Com.  350;  2  Ewell's  Bl.  Com.  393. 
This  was  also  the  rule  of  the  ciyil 
law.  See  2  Kent  Com.  350.  Bees  in 
possession  of  the  owner  are  the  sub- 
ject of  larceny.  Hannam  y.  Dockett, 
a  B.  ft  C.  934,  944;  State  y.  Murphy, 
8  Bladcf.  498.  But  see  Wallis  y. 
Mease,  3  Binn.  546.  See  also  1  U.  S. 
Dig.,  ''Animals  Ferw  Natunr,'* 

6.  Rexroth  y.  Coon,  15  R.  I.  35. 
See  further,  110  Ark.  204,  161  S. 


W.  154,  as  to  flsh;  Dieterich  y.  Fargo, 
194  N.  T.  359,  87  N.  £.  5^8,  22  L.  R. 
A.  N.  S.  696  (deer  reclaimed) ;  State 
y.  Shaw,  67  Ohio  St.  157,  1  N.  E. 
753,  60  L.  R.  A.  481,  n.  (fish) ;  Peo- 
ple y.  Wanaer,  43  Misc.  246,  88  N.  T. 
S.  281  (oysrters). 

Various  local  statutes  and  ordi- 
nances are  found  regarding  animals; 
as  for  mark  of  ownership;  injuries 
done  by  or  to  them;  preyention  of 
cruelty  to  animals,  etc.  See  People 
y.  Downs,  76  Misc.  110,  136  N.  T.  S. 
440  (green  turtle) ;  Walton y.  Mit<^ell, 
74  S.  E.  1006  (Ga.,  1912) ;  McGilton 
y.  St.  Louis  Nat.  Stockyards,  254  111. 
178,  98  N.  E.  250.  The  police  welfare 
of  a  city  may  demand  a  rule  stricter 
than  in  a  rural  commimity.  See  4 
Chamberlayne  Eyid.,  p.  2144. 


72 


ohAp.ih.] 


CHATTXLS   PBB80NAL. 


§   52 


taken  rather  than  that  of  the  male/  And  this,  not  only 
for  the  reason  which  Puffendorf  elaborates  at  some  length,  that 
the  female  parent  occasions  her  proprietor  much  the  greater  dam- 
age,  requiring  during  the  time  of  pregnancy  especial  expense  in 
the  keeping,  while  disabled  from  rendering  her  usual  service ;  but 
upon  another  consideration,  quite  sufficient  in  many  instances, 
namely,  that  the  male  parent  cannot  be  clearly  identified.  It  is 
therefore  quite  a  common  thing  in  the  case  of  certain  domestic 
creatures,  where  the  pedigree  .of  ^e  offspring  is  deemed  a  matter 
of  importance,  for  the  owner  of  the  sire  to  demand  and  receive 
from  the  owner  of  the  dam  some  special  compensation  in  advance 
by  way  of  equivalent  for  paternal  services.  The  progeny  of  cows 
and  of  other  domestic  animals  will  go  presumably  to  the  new 
purchaser  notwithstanding  no  full  transfer  of  possession  of  prem- 
ises or  animals  has  been  made.^ 


§  52.    Property  in  a  Person  or  Corpse. 

Property  in  a  living  human  being  is  no  longer  permitted  by 
English  or  American  law.'  As  to  a  corpse,  no  one  can  in  the 
strict  sense  of  the  common  law  be  said  to  own  it;  yet  there  is  a 
qiuM  property  in  a  dead  body,  more  especially  for  the  purposes 
of  interment  and  protection  from  insult,  which  the  courts  will 
protect  out  of  regard  to  the  next  relatives;  and  the  persons  hav- 
ing charge  of  such  remains  hold  them  as  a  trust  subject  to  the 
regulation  of  a  court  of  equity,  and  must  act  with  decency.^     The 


7.  2  Ewell'0  Bl.  Com.  390;  2  Cent 
Gbm.  361;  Puff.  Droit  N«t.,  lib.  4, 
e.  7,  S  4;  Stewart  ▼.  Ball,  33  Mo.  154; 
130  U.  8.  69.  BkekBtone,  however, 
cites  7  Co.  17,  where,  under  peculiar 
eircumstancet,  young  cygneta  were 
equally  divided  between  the  owners 
of  the  hen  and  cock,  as  an  exception 
to  this  rule;  founded,  as  he  asserts, 
upon  natural  reasons,  though  perhaps 
it  was  upon  mere  custom.  See  Han- 
Son  ▼.  IfiUett,  S5  Me.  184. 


S.  Wolcott  ▼.  Hamilton,  61  U.  8. 79. 

9.  Cf.  2  Ewell's  Bl.  Com.  492. 

1.  Pierce  v.  Swan  Point  Cemetery^ 
10  R.  I.  227,  and  eases  cited.  When 
a  coffin,  with  the  consent  of  all  per- 
sons having  any  interest  in  it,  has 
been  deposited  in  the  earth,  for  the 
purpose  of  interment,  with  a  corpse 
enclosed  within  it,  it  is  no  longer  a 
subject  of  property,  nor  can  replevin 
for  it  be  maintained.  Guthrie  v. 
Weaver,  1  Mo.  App.  136.    As  to  ere- 
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primary  right  to  regulate  is  in  the  surviving  spouse  or  nearest  of 
kin.  The  last  wishes  of  the  deceased  person,  moreoveri  as  to  the 
interment  or  disposal  of  his  own  corpse,  receive  often  great  con- 
sideration from  his  executors  and  family.^ 


§  53.    Vegetables,  Minerals,  etc.;  Severance  or  AnnezatioiL 

Next  to  animals  may  he  mentioned  vegetables^  which  also,  under 
certain  circumstances,  come  under  the  designation  of  chattels 
personal  of  a  corporeal  nature.  Vegetables  are  essentially  dis- 
tinguished from  animals  in  lacking  the  quality  of  sensation; 
though  in  scientific  classification  this  may  not  always  prove  an 
exact  test,  so  closely  are  some  orders  of  animals  and  vegetables 
allied.  We  speak  of  vegetables  as  chattels  when  they  are  disjoined 
or  severed  from  the  ground ;  and  so,  too,  the  fruit  of  a  tree  is  a 
chattel  when  severed  from  the  body  of  the  tree;  and  the  tree  or 
plant  itself  is  a  chattel  when  severed  from  the  ground.^ 

The  same  may  be  observed  of  minerals  and  metals,  like  coail, 
iron,  gold  or  silver,  whose  substance  is  part  of  the  realty  while 
in  the  mine ;  but  after  being  dug  out  they  are  corporeal  chattels 
personal.^  A  similar  rule  applies  to  soil  dug  out  to  be  used 
elsewhere,^  and  to  ice  formed  on  a  sheet  of  water,  when  it  is  cut 
away.^     Coal  oil  or  petroleum  is  a  mineral,  too,  in  its  natural 


mation  of  a  dead  body,  see  Williams 
V.  V^illiams,  20  Ch.  D.  «W. 

See  further,  Wright  v.  Earned,  163 
S.  W.  685  (Tez.  Civ.  App.) ;  Men- 
singer  y.  O'Hara,  1B9  111.  App.  48; 
Finley  v.  Atlantic  Transport  Co.,  90 
Misc.  480,  153  N.  Y.  S.  439  (damages 
ag&inst  person  interfering) ;  Painter 
V.  Fidelity  CJo.,  123  Md.  301,  91  Atl. 
158  (ordering  undertaker's  aervices) ; 
Cooney  t.  English,  86  Misc.  292,  148 
N.  T.  8.  285  (directions  in  wUl  con- 
trol) ;  Seaton  v.  Commonwealth,  149 
Ky.  4^8,  149  S.  W.  871,  42  L.  R.  A. 
N.  S.  209,  n.  (a  decent  burial) ; 
Darcy  v.  Hospital,  202  N.  Y.  259. 

ft.  Yet  a  direction  even  by  wiU  as 


to  the  disposition  of  one's  body  can- 
not be  enforced.  Williama  v.  Wil- 
liams, 20  Ch.  D.  659. 

3.  2  Swell's  Bl.  Com.  389;  1  Wms. 
Ex'rs,  6th  ed.  608;  Yale  v.  Seely, 
15  Vt.  221. 

4.  2  Surge  Col.  and  For.  Laws,  10; 
Bainbridge  on  Mines  and  Minerals, 
1st  Am.  ed.,  3;  Lykens,  &c.,  Co.  ▼. 
Dock,  62  Penn.  St.  232. 

5.  Lacustrine  Fertilizer  Co.  y.  Lake 
Guano  Co.,  82  K.  Y.  476.  Natural 
gae  when  put  into  pipe0  becomes  per- 
eonal  property.  Crystal  Ice  ft  Cold 
Storage  Co.  v.  Marion  Gas  Co.,  (Ind. 
App.),  74  N.  E.  15. 

6.  Higginft  ▼.   Kusterer,  41   Mkh. 
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state^  and  being  a  mineral  is  part  of  the  realty  where  it  lies  oon- 
finedy  like  coal,  iron,  gold  or  silver,  although  of  a  liquid  charaeter ; 
and  the  same  may  be  said  of  natural  gas,  and  of  percolating  or 
subterranean  waters/  But  where  the  imprisoned  gas,  watw,  or 
oil  escapes,  it  becomes  personal  property.^ 

Actual  severance  rightfully  made,  and  with  the  intention  of 
converting  the  thing  into  a  chattel,  makes  what  before  was  realty 
personal  property/  But  a  constructive  severance  of  fruit,  vege- 
tables, or  trees,  or  other  products,  sometimes  takes  place  before 
there  is  an  actual  separation  from  the  land.  As  where  the  owner 
of  the  fee  in  lands  by  a  valid  deed  sells  the  trees  to  a  third  person, 
or  sells  the  land  reserving  the  trees ;  the  intention  being  that  these 
trees  shall  be  speedily  removed  from  the  land.  In  such  cases  it 
has  been  held  that  the  trees  became  chattels  personal,  and  were 
not,  imder  the  Statute  of  Frauds,  to  be  regarded  as  interests  in 
land,  but  might  be  transferred  by  paroL^  And  we  shall  see  here- 
after that  growing  crops  are  for  many  purposes  treated  as  chattels. 
Mutual  intention,  however,  to  such  constructive  severeance  is  need- 
ful ;  likewise,  that  the  act  be  rightful  and  not  wrongful,  and  with 

318,   2   Wall.    (U.   S.)    645.     Ponds,  Ky.  S18,  178  8.  W.  1084  (oil  and  gaa 

streams,  Ac.,  are  usually  owned  with  lease) ;  Tupeker  v.  Deaner,  148  Pae. 

the   soil;     but   ice  may   be   sold,    if  853  (Okla.  Sup.  1015);  Fairbanks  ▼. 

formed,    whether    in    or    out   of   the  Warrum,  56  Ind.  App.  337,  104  N.  E. 

water,  as  personalty.    lb.    As  to  the  983,  1141  (natural  gas), 

right  to  cut  iee,  see  People's  Ice  Go.  7.  Williamson  v.  Jones,  39  W.  Va. 

▼.  Davenport,  149  Mass.  322,  21  N.  E.  231,  257,  28  S.  E.  411,  25  L.  R.  A.  222, 

385.     And  see  Hagerman  Co.  v.  Me-  n.,  and  citations;  Frank  v.  Haldeman, 

Murry,  16  N.  M.  172,  113  Pae.  823.  53  Penn.  St.  229;  131  Penn.  St.  143, 

Water  stored  by  an  irrigation  com-  6  L.  R.  N.  280;   152  Penn.  St.  235; 

pany  in  its  reservoir  is  held  to  be  real  Chasemore  v.  Richards,  7  H.  L.  Cas. 

property,  the  right  to  use  being  ap-  349;  15  B.  Mon.  479. 

purtenant  to  the  land.     Ck>peland  v.  8.  lb. ;  28  W.  Va.  210.    See  further, 

Fairview  Co.,  165  Cal.  148,  131  Pae.  §  130,  post, 

119.    So,  too,  aemhle,  with  water  for  9.  §  4. 

civic  use  while  in  a  public  reservoir.  1.  1  Ld.  Raym.  182;  Warren  v.  Le- 

But  water  drawn  off  in  a  pail  or  other  land,  2  Barb.  613 ;  Kingsley  v.  Hoi- 

reoeptaele  for   personal   use  becomes  brook,  45  N.  H.  313,  and  cases  dted. 

personal  property  certainly.  See  note  to  4  Kent  Com.  451,  where 

See    further,     §§     130-133,    po9t;  this  ^piestion  is  fully  discussed,  with 

Beekett-Iseman  Oil  Co.  v.  Barker,  165  references. 
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the  purpose  of  passing  chattel  property;  and  no  constmctive  sev- 
erance can  operate  to  prejudice  subsequent  purchasers  for  value 
of  the  realty  without  notice.^ 

Even  the  conveyance  of  a  building  apart  from  the  land  is  held 
to  vest  as  personal  property  before  actual  severance.^ 

On  the  other  hand^  annexation  to  the  soil,  or  even,  as  it  would 
appear,  a  deep  embedding  in  the  ground,  will  change  that  which 
before  was  personal  into  part  of  the  realty/  And  hence,  in  a 
modem  case,  where  an  aerolite,  weighing  over  sixty  pounds,  buried 
itself  in  the  ground  where  it  fell  to  the' depth  of  three  feet,  it  was 
held  that  it  thereupon  became  the  property  of  the  person  who 
owned  the  soil/ 

§  54.    Money  a  Corporeal  Chattel  PeracmaL 

Money  is  likewise  a  corporeal  chattel  personaL  This  is  the 
common  medium  of  exchange  in  a  civilized  nation.  At  our  law 
the  word  '^  money  "  usually  comprehends  coins  of  gold  and  silver, 
which  have  become  the  recognized  standard  of  value  throughout 
the  civilized  world.  The  Constitution  of  the  United  States  vests 
in  Congress  the  power  to  coin  money  and  regulate  the  value 


a.  Lewis  v.  Rosier,  16  W.  Va.  333. 
Soil  remoTed  from  the  land  of  one 
person  and  placed  on  the  land  of 
another,  without  intent  of  reclaiming 
or  removing  it,  becomes  part  of  the 
latter  person's  land.  Lacustrine  Fer- 
tiliser Ck>.  y.  Lake  Guano  Co.,  82  N.  Y. 
476.  The  owner  of  land  cannot, 
by  agreement  between  himself  and 
another,  without  actual  severance, 
make  that  which  is  part  of  the  realty 
personal  property  al^  against  a  sub- 
sequent purchaser  for  value  without 
notice.    lb. 

Cutting  down  timber  trees  did  not, 
at  common  law,  oititle  tenant  in 
dower  or  by  the  curtesy,  Ac.,  to  them ; 
nor  where  a  stranger  cut  them  down; 
nor  even  though  the  wind  blew  them 


down.  4  Co.  63  a;  Bewick  v.  Whit- 
field, 3  P.  Wms.  268.  But  as  to 
hedges  or  trees  not  timber,  a  rule 
somewhat  less  strict  applied.  Com. 
Dig.  Biens,  H.    See  §  101,  post, 

8.  Hood  V.  V^hitwell,  66  Misc.  Rep. 
49,  120  N.  Y.  S.  372. 

4.  S  4. 

5.  Gk>ddard  v.  Winchell,  86  Iowa, 
71,  52  N.  W.  1124.  See  also  Elwes 
V.  Briggs  Gas  Co.,  33  Ch.  D.  562, 
where  a  like  rule  of  title  was  applied 
to  a  prehistoric  boat  which  was  dis- 
covered six  feet  under  ground ;  thoogh 
the  court  did  not  define  whether  this 
was  real  or  personal  property,  but  con- 
sidered the  ownership  the  same  in 
either  case. 
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thereof;^  in  pursuance  of  which  laws  have  been  framed  from 
time  to  time  regulating  the  coinage.  Again,  the  Constitution 
declares  that  ^*  no  State  shall  coin  money,  or  make  any  thing  but 
gold  and  silver  a  l^gal  tender  in  payment  of  debts.''  ^  Thus  the 
power  to  legislate  in  such  matters  is  checked  and  controlled  in 
this  country  by  the  fundamental  law  of  the  land.  Ciyilised  na- 
tions in  general  claim  the  prerogative  of  regulating  each  its  own 
coinage,  by  taking  the  bullion,  or  precious  metal,  in  the  rough 
state,  dividing  it  into  small  portions  of  convenient  size,  and  mark- 
ing them  with  a  stamp  which  attests  their  value.  This  is  what 
constitutes  coined  money*  The  usual  money  of  the  United  States 
consists  of  gold  and  silver  coins;  and  though  copper  coins  and 
nickels  are  used  in  making  small  change,  being  authorized 
by  statutes  to  ^'pass  current,"  they  are  not  constituted  a  legal 
tender  for  the  payment  of  debts.^ 

During  a  revoluntionary  period,  and  in  seasons  of  great  finan- 
cial distress,  however,  government  sometimes  puts  forth,  as  a 
means  of  temporary  relief,  notes  of  a  promissory  nature,  and 
declares  these  to  be  a  legal  tender  for  the  payment  of  debts,  thereby 
forcing  them  into  circulation  to  supply  the  place  of  the  gold  and 
silver  coins  which  have  disappeared,  establishing  them  temporarily 
as  the  medium  of  exchange,  and  constituting  them  in  effect  lawful 
money.'  Such  notes,  if  irredeemable,  are  corporeal  chattels  per- 
sonal; and,  even  though  they  be  redeemable,  we  should  say  they 
were  still  corporeal  rather  than  incorporeal ;  though  greatly  assimi- 
lating in  general  features  to  bills  and  notes  which  are  now  fully 
recognized  as  incorporeal  chattels.  For  whatever  circulates  as 
money,  whatever  we  may  pronounce  to  be  '^  cash,"  appears  to  be 
properly  treated  as  a  chose  in  possession;  that  is  to  say,  as  a  chat- 
tel personal  of  a  corporeal  character.  And  even  bank-notes  are 
for  many  purposes  treated  as  money.  ^ 

6.  Art.  1,  I  8.  cyel.  Am.  '*  Money.''    And  see  §§  335- 

7.  Art.  1,  §  10.  352,  po9t,  on  Money,  where  the  sub- 
S.  See  Bout.  Diet  ''Money;''  En-      ject  of  legal-tender  notes  under  our 

cyel.  Am.  "  Money."  Constitution  is  fully  discussed. 

9.  See  Bony.  Diet.  ^ Money;  "  En-         1.  Crane  ▼.  Freese,  16  N.  J.  L.  306. 
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§  55.    Ships  and  Vessels  Are  CorpoKsl  Chattels  Personal 

Among  chattels  personal  of  a  corporeal  character,  no  class  is 
more  important,  in  a  l^gal  point  of  view,  than  that  of  ships  and 
vessels.  But  the  law  of  shipping  is  in  many  respects  peculiar; 
and  while  ships  and  vessels  are  undoubtedly  personal  chattels 
per  se,  and  not  real  estate,  jet  the  rules  respecting  their  title  and 
transfer,  together  with  the  registry  systems  established  by  legis- 
lation in  England  and  America,  are  such  as  liken  these  consider- 
ably to  lands  and  tenements.^ 


§  56.    Miscellaneous  Corporeal  Chattds  Personal. 

There  are  many  other  chattels  personal  of  a  corporeal  character, 
which  give  rise  to  no  very  peculiar  legal  doctrines.  Among  these 
are  to  be  enumerated  household  furniture,  implements  and  uten- 
sils, garments,  plate,  jewelry,  wares,  merchandise,  and  carriages. 
The  list  might  be  indefinitely  extended.  Boiling-stock  of  a  rail- 
way, such  as  cars  and  locomotive  engines,  are  personal  chattels 
of  a  corporeal  character.^  Ice,  when  cut  and  taken  from  a  pond 
or  stream  for  purposes  of  merchandise,  becomes  a  chattel  personal 
of  the  same  description.^  Liquors  and  imitation  butter  are  chat- 
tels personal;  though  modem  legislation  in  various  States  may 
interfere  much  with  the  transfer  and  traffic  in  these  and  other 
things  deemed  injurious.  Whatever  personal  chattel,  in  short, 
you  can  see  or  touch  is  to  be  classed  as  corporeal.  And  such  things 
are  what  our  writers  were  wont  to  style  choses  in  possession,^ 


See  contra,  Hamilton  v.  State,  60  Ind. 
193. 

S.  Taggard  v.  Loring,  16  Mass.  339 ; 
Ogle  y.  Eagle  Ins.  Co.,  4  Mason,  390; 
1  Pars.  Shipping,  c.  2.  See  §§  300- 
334,  poet,  on  Shipe  and  Vessels. 

S.  But  the  roadbed,  rails  fastened 
in  place,  and  right  of  way  in  a  rail- 
road are  usually-  real  property.  Hart 
V.  Benton-Bellefontaine  R.,  7  Mo.  App. 
446,  and  citation.  Otherwise  as  to 
rails  fastened  and  a  railroad  con- 
structed upon  the  soil  of  another;  for 


here  the  rails  are  movable  property. 
Woodward  v.  Exposition  R.,  39  La. 
An.  566;  c.  6,  post,  on  Fixtures. 

4.  See  Minnesota  Go.  v.  St.  Paul 
Co.,  2  Wall.  645;  aupra,  §  53;  1 
Washb.  Real  Prop.  11 ;  State  v.  Pott- 
meyer,  33  Ind.  402;  Higgins  v.  Kus- 
terer,  41  Mich.  318;  Gregory  v.  Ros- 
enkrans,  72  Wis.  220.  See  post,  c.  6, 
as  to  Fixtures. 

5.  See  2  Ewell's  Bl.  Com.  3S9;  2 
Kent  Com.  351;  supra,  c.  1. 
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§  57.    Civil-Law  Distinctioiis  Among  Movable  Things. 

The  civil  law  difltingnished  between  two  sorts  of  movable  u^.^^ , 
those  animate,  or  animals,  which  move  themselves,  and  those 
inanimate,  which  required  to  be  moved,  and  hence  were  called 
dead  movables.  This  classification  applies  in  reason  to  corporeal 
personal  properly  onlj.^  There  is  another  distinction  made  by 
the  civil  law ;  namely,  between  things  that  may  be  used  and  kept 
entire,  such  as  a  horse,  tables,  beds;  and  things  which  we  cannot 
use  without  consuming  them,  such  as  fruits,  corn,  wine,  and  oil.^ 

§  58.    Incorporeal  Chattels  Personal,  or  Rights  in  Action,  to  be 
Considered. 

Secondly,  as  to  chattels  personal  of  an  incorporeal  character, 
or  chases  in  action*  Things  incorporeal  were  designated  by  a 
word  at  the  Boman  law  corresponding  to  our  English  word 
''  ri^ts."  And  if  our  reader  keeps  the  idea  before  his  mind  that 
an  incorporeal  personal  chattel  is  a  sort  of  '^  money  right,"  or 
right  in  action,  he  is  likely  to  get  all  that  was  worth  extracting 
from  the  old-fashioned  phrase,  chases  in  action,  upon  which  we 
have  commented  sufficiently  in  a  former  chapter.* 

§  59.    Debts,  Claims,  Demands,  etc. 

The  right  to  receive  the  payment  in  money  of  what  another 
ow«  me -or,  considered  with  reference  to  the  party  owing, 
a  debt  —  is  an  incorporeal  chattel  personal  of  a  very  important 
kind.  The  word  **  debt "  is  used  by  Blackstone  as  though  applica- 
ble only  to  money  due  by  some  certain  and  express  agreement; 
but  in  reality  it  has  a  broader  signification,  being  properly  used 
to  denote  all  that  is  due  a  man  under  any  form  of  obligation  or 
promise.  A  debt  may  be  a  lien  on  an  estate ;  or  it  may  be  secured 
by  a  pledge  or  pawn;  or  by  a  mortgage  of  other  property;  or  it 
may  he  without  any  lien  or  security  at  all.' 

a  Domat  Civil  Law,  by  Strshsn, '       9.  8ee  Bouv.  Diet.  "Debt;  "  3  Bl. 

15S.  Com.  164;   Part  III.,  c  3,  po§t,  on 

7.  lb.  J}Mm. 
S.  Aipro,  |§  IMS. 
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.  Money  rights  of  value  in  general  for  which  one  may  bring  an 
action  against  the  person,  whether  founded  on  contract,  or  to 
recover  damages  arising  from  injuries  to  person,  reputation,  or 
property,  are  to  be  classed  with  chattels  personal  of  an  incorporeal 
character,  whether  properly  styled  '^  debts,''  or  (as  seems  to  ui 
preferable)  "  claims,''  or  "  demands."  * 

§  60.    Debts  upon  Security. 

We  are  to  suppose  that  all  such  debts,  claims,  or  demands,  how- 
ever created,  give  a  right  of  action  against  the  person  obliged  or 
indebted,  and  also  accompany  the  owner  or  creditor  wherever  he 
goes;  so  that,  on  either  consideration,  they  are  to  be  treated  as 
movable  property.  These  qualities  being  retained,  they  remain 
movables,  although  the  indebtedness  be  secured  by  land  or  other 
immovable  property,  if  that  security  be  accessory  only  to  the  debt 
Hence  a  mortgage,  though  of  real  estate,  represents,  before  fore- 
closure, security  for  an  incorporeal  personal  chattel.^  So,  too, 
is  any  loan  of  money  on  chattel  mortgage,  or  collateral  •security 
generally,  an  incorporeal  personal  chattel.^  Arrears  of  profits 
and  of  income,  as  well  as  the  outstanding  loans  themselves,  are 
likewise  incorporeal.^ 

§  61.  Bank  Deposits  Considered;  General  or  Special  Deposit. 
The  distinction  between  a  corporeal  and  incorporeal  chattel,  or 
between  a  chose  in  possession  and  a  chose  in  action,  may  be  illus- 
trated by  the  case  of  money  at  a  bank.  If  I  deliver  money  in 
a  package  or  receptacle  properly  marked,  to  a  banker,  for  safe 
keeping,  intending  that  it  shall  be  returned  to  me  in  the  same 

1.  See  2  Ewell's  Bl.  Com.  397,  at  ft.  2  Powell  Mortgaged,  781,  782;  2 

modified  in  notes  -by  Ghitty,  Shain-  Buige  Ck>l.  and  For.  Lawe,  34.     See 

wood,  and  others.    And  eee  Part  III.,  Reg.  v.  Powell,  2  C.  C.  R.  403. 

c.  3,  po9t,  on  Debts.    See  Bony.  Diet.  3.  See    chapters,    post,    on    Lient^ 

''  Claim ;  "  "  Demand  ";  Gillet  v.  Fair-  Fledges  and  Mortgages,  Part  in.,  os. 

child,  4  Denio,  80;  Hall  v.  Robinson,  4-6. 

2  Comst.  293 ;  Wallen  v.  St.  Louis  R.,  4.  Wilkinson   ▼.    Charlesworth,   11 

74  Mo.   521;   DIbert  y.   D'Arey,  248  Jur.  S44. 
Mo.  617,  194  8.  W.  1116. 
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specific  oonditiony  this  is  the  deposit  of  a  corporeal  chatteli  namely, 
the  receptacle  with  its  contents ;  but  if  I  pay  the  same  money  over 
the  connter,  on  a  regular  account  with  the  hanker,  to  be  subject 
to  my  check  for  a  like  amount  whenever  I  choose  to  draw,  he  owes 
me  a  balance,  and  this  balance  is  a  debt,  and  hence  an  incorporeal 
chatteL^  Banks  ordinarily  do  their  business  on  the  latter  princi- 
ple; but  we  have  in  these  days  banks  of  safe  deposit,  whose  special 
duty  it  is  to  receive  moneys,  jewels,  plate,  and  other  valuable  on 
deposit,  to  be  returned  in  presumably  the  same  condition  as  left 
by  the  owner.  There  may  be,  of  course,  the  special  deposit  of 
corporeal  chattels,  such  as  plate  or  jewels;  or  of  muniments  of 
rights,  such  as  notes  or  bonds;  or  of  both  together;  but  usually 
the  deposit  is  of  the  specific  package  or  receptacle  with  undisturbed 
contents,  which  is  corporeal. 

§  62.    Various  Instances  of  Incorporeal  Chattels  Personal. 

Among  instances  which  are  to  be  referred  to  the  class  of  incor^ 
poreal  chattels  personal  —  or,  as  the  courts  usually  have  it,  choses 
in  action  —  are  the  following:  contracts  for  railway  shares;  ^  an 
interest  in  a  partnership;^  a  lottery  ticket;^  a  claim  against  a 
railroad  company  for  the  value  of  goods  destroyed  while  in  its 
custody,^  public  land  scrip ;  a  seat  at  the  stock  exchange  or  Brok- 
ers' board  assignable  and  having  a  market  value ;  ^  book  accounts 
and  assignable  claims  and  rights  to  sue  generally.^  Those  speci- 
fied are  but  scattered  instances ;  for,  as  Chancellor  Kent  has  said, 
by  far  the  greatest  part  of  the  questions  arising  in  the  inters 

5.  8ee  Carr  ▼.  Carr,  1  Mer.  543,  n. ;         9.  Ayres  v.  Western  R.  R.  Co.,  48 
Wyatt  y.  State  Board,  74  N.  H.  352,      Bait>.  132. 
70  AtL  387.  1.  Powell  v.  Waldron,  89  N.  T.  328 ; 

S.  Humble  v.  Miicliell,  11  A.  &  B.      ^i  ^™-  f/'  ^f  N.  W  108. 
A_  a.  Consolidated  Tank  Line  Co.   v. 

Collier,  148  HI.  259,  35  N.  E.  756; 

7.  Tempest  ▼.  Kilner,  3  D.  &  L.  407,      o.  H.  ft  S.  A.  R.  R.  v.  Freeman,  57 
2  C.  B.  300.  Ten.  156;  Shaw  ▼.  Oolwell  Lead  Co., 

8.  Jones  v.  Carter,  8  Q.  B.  134.  20  Blatohf.  417. 
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oourae  of  social  life,  or  which  are  litigated  in  the  courts  of  justice, 
are  to  be  referred  to  this  head.^ 

The  goodwill  of  a  newspaper  establishment  is  personal  prop- 
erty and  capable  of  being  valued  and  sold  as  sucL^  And  so  with 
the  goodwill  of  other  business  of  a  chattel  character,^  and  valua- 
ble personal  rights  or  franchises  generally.  But  it  is  held  that 
the  goodwill  of  a  public  house  grows  out  of  realty  in  such  a  man* 
ner  that  it  cannot  be  considered  a  personal  goodwill^ 

§  63.    Legacies  and  Distributive  Shares. 

To  the  same  class  of  incorporeal  chattels  personal  belong  lega- 
cies and  distributive  shares.  These  are  sometimes  placed  among 
**  equitable  choses  in  action^*  or  rights  to  be  enforced  by  suit  in 
equity ;  since  the  rule  formerly  was,  that  if  the  executor  withheld 
payment,  the  legatee  could  maintain  no  action  at  law,  but  had  to 
sue  in  equity.^  But  the  English  statutes  have  modified  that  rule, 
while  in  some  of  the  United  States  an  action  at  law  for  a  pecuniary 
legacy  has  been  maintained,  and  in  some  it  is  expressly  given  by 
statute.*  By  the  term  '^  legacy  "  we  mean  a  gift  of  personal  prop- 
erty under  a  last  will  and  testament.'  By  a  ^^  distributive  share '' 
we  mean  that  share  of  the  residue  of  the  personal  estate,  after 
payment  of  all  debts  and  charges,  to  which  a  person  is  entitled 


3.  2  Kent  Oom.  8fil. 

4.  Boon  V.  Moss,  70  N.  T.  466. 

5.  Batchelder  ▼.  Batchelder»  220 
IfaM.  42,  107  N.  E.  455. 

6.  Kitchin,  in  t«,  16  Ch.  D.  226. 
In  Texas  «  "  head-right ''  or  unloeated 
land  oertificate  is  in  the  nature  of  a 
chattel  personal.  Johnson  v.  New- 
man, 43  Tex.  62S;  Porter  v.  Burnett, 
60  Tex.  220.  A  liquor  tax  oertificate 
or  license  is  personal  property.  Brew- 
li«  Co.  y.  Gehl,  154  App.  Div.  849, 
139  N.  Y.  S.  807.  See  4  Chamberiayne 
Evid.,  S  776. 

7.  See  Wms.  Pers.  Prop.   3d  Am. 


ed.  6;  Deekft  v.  Strutt,  5  T.  R.  690; 
Braithwaite  t.  Sldnner,  5  M.  ft  W* 
313. 

S.  See  Stats.  9  ft  10  Vict.»  c.  95,  fS 
58,  65,  and  later  statutes  cited  in 
Wms.  Pers.  Prop,  ib.,  and  see  Wether- 
ell's  Am.  note  to  ib.;  Beeker  ▼.  Bec- 
ker, 7  Johns.  99;  Farwell  v.  Jacobs, 
4  Mass.  634;  Morrow  v.  Breniset,  2 
Rawie,  185;  Woot«i  v.  Howard,  2 
Sm.  ft  M.  527. 

9.  In  re  Ross,  140  Cal.  282,  73  Pac. 
976.  The  word  legacy  may  also  in- 
clude realty  where  the  context  re- 
quires it.  In  re  Stuart,  115  Wis.  294, 
91  N.  W.  688. 
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under  the  statutes  of  distribution,  relative  to  the  estates  of  persons 
dying  intestate.^ 


§  64.    Patent-Rights  and  Copjrrights. 

Patent-rights  and  copyrights  are  species  of  incorporeal  personal 
chattels.  The  Constitution  of  the  United  States  confers  upon 
Congress  the  power  to  pass  laws  '^  to  promote  the  progress  of 
science  and  useful  arts,  by  securing,  for  limited  times,  to  authors 
and  inventors,  the  exclusive  right  to  their  respective  writings  and 
discoveries."  ^ 

The  limited  monopoly  conferred  by  patent  and  copyrights  laws 
has  been  so  long  a  feature  of  English  and  American  jurisprudence 
as  to  make  it  questionable  what  are  the  natural  rights  of  an 
inventor  or  author.  In  either  case  free  dedication  to  the  public 
of  the  creation  of  one's  brain  debars  him  from  asserting  an  ex- 
clusive claim  subsequently,  however  valuable  it  might  be.^  As 
to  literary  property,  for  instance,  the  sole  proprietorship  of  a 
manuscript  is  in  the  author,  or  his  assigns,  before  publication; 
but  an  unqualified  publication,  such  as  one  makes  by  printing  and 
offering  copies  for  sale,  dedicates  the  contents  to  the  public,  unless 
the  sole  right  of  printing,  reprinting,  publishing,  and  vending  the 
work  is  secured  by  copyright.^  Books  that  are  printed  or  machines 
that  are  made,  embodying  one's  ideas,  are  themselves  corporeal 
chattels  of  course.  Every  private  letter  belongs  so  far  to  the 
author  of  them  as  against  the  receiver,  that  the  latter  cannot  pub- 
lish, or  sell  them  without  the  former's  consent;  ^  thus  the  owners 
ship  of  ideas  not  fully  imparted  finds  much  protection  aside  from 
statute.^ 


1.  See  poMt,  9M  to  Legacies  and  Dis- 
trilmtiye  Shares,  Part  III.,  e.  12. 

S.  U.  8.  Const.,  art.  2,  §  8,  cl.  9. 
See  po9t.  Part  III.,  c.  10,  as  to  Pat- 
ents and  Copyrights ;  Wms.  Pers.  Prop. 
5th  Eng.  ed.  6.  The  patent  laws  are 
found  in  Rer.  St.,  ff  4883-4936,  as 
amended  by  the  Act  of  1902  (32  St. 
at  Large,  e.  417)  and  by  32  St.  at 


Large,  ct.  7S3,  1019,  35  St.  at  Large, 
245,  24S,  38  St.  at  Large,  958. 

8.  lb.,  122  App.  DiT.  2«0,  106  N.  Y. 
S.  1016. 

4.  Parton  ▼.  Prang,  3  Cliff.  537. 

5.  2  Story,  100;  Rioe  v.  Williams, 
3d  Fed.  437,  and  cases  cited. 

6.  The  inventor  of  a  machine  who 
selb  it  without  a  patent  may  still 
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But  one  who  has  ideas,  trade  secretSy  or  sjstemB  of  his  own 
which  cannot  be  used  or  sold  without  disclosure  must  guard  his 
own  property,  if  he  has  no  patent  or  copyright  to  protect  him; 
for  if  he  discloses  the  idea  or  secret  to  another  even  in  confidence, 
without  contract  to  guard  it  or  an  agreement  for  recompense,  such 
a  party  is  entitled  to  use  it  for  his  own  benefit  without  rewarding 
him/  It  is  otherwise,  however,  where  the  other  party  obtains 
knowledge  by  some  fraud  or  breach  of  trust  or  of  contract,  for  to 
this  extent  the  owner  of  the  original  idea  or  secret  is  protected.^ 


§  65.    InBurance 

Debts  arising  under  contracts  to  insure,  effected  by  means  of 
what  are  called  policies  of  insurance,  are  in  the  nature  of  debts 
payable  on  contingencies ;  and  these  are  to  be  classed  among  incor- 
poreal chattels  personal.  Insurance  may  be  defined  as  a  contract, 
by  which,  in  consideration  of  a  certain  sum,  one  party  agrees  to 
indemnify  another  against  risks  incurred  in  a  certain  maimer, 
during  a  specified  period.  The  usual  kinds  of  insurance  are, — 
first,  insurance  on  lives;  second,  insurance  against  loss  by  fire; 
third,  marine  insurance,  or  insurance  on  risks  incurred  in  navi- 
gation ;  and  there  are  other  kinds,  such  as  accident,  liability  and 
fidelity  insurance.^ 


§  66.    Annuities,  Pensions,  Salaries,  etc 

Personal  annuities,  or  annual  payments  of  money,  not  charged 
on  real  estate,  are  likewise  a  species  of  incorporeal  personal  chat- 
tel.    The  law  of  personal  annuities  is  so  closely  allied  to  that  of 


liETe  ezcIuBive  ownership  of  tlie  pat- 
ternfl,  where  simple  mea&uremeni  of 
the  maohine  does  not  give  it  Tahor 
y.  Hoffman,  118  N.  Y.  30,  23  N.  E.  12. 

7.  MorivoB  ▼.  Moat,  9  Hare,  241, 
203;  Bristol  ▼.  Equitable  Society,  132 
N.  Y.  264,  30  N.  E.  106 ;  CShadwick  ▼. 
Oorell,  151  Mass.  190,  23  N.  E.  1068. 

S.  lb.    See    i^nerican     Stationery 


Co.  ▼.  Delaney,  211  Mass.  231.  As  to 
a  mere  idea  unprotected  by  contract 
or  statute,  see  Haslcins  ▼.  Ryan,  75 
N.  J.  E.  6«3,  73  Atl.  1118 ;  Henry  v. 
Cherry,  30  R.  I.  13,  73  Atl.  97. 

9.  See  Bout.  Diet.  ''Insurance;" 
Wms.  Pers.  Prop.  17th  Eng.  ed.  304; 
Part  III.,  c.  11,  post,  on  the  various 
kinds  of  Insurance.  See  Chamber- 
layne  Bvid.,  §  2776. 
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life  insuranoe,  at  the  preaent  day,  that  it  is  difficult  to  separate 
them  in  I^gal  principle.  Pensions,  or  those  stated  money  allow- 
ances which  government  grants  to  an  individual,  or  his  repre- 
sentatives, in  consideration  of  valuable  public  services  rendered  by 
him  to  the  country;  also  salaries  (a  term  usually  applied  to  the 
recompense  paid  for  the  performance  of  one's  official  duties) ; 
these  are  all  to  be  classed  under  the  same  general  head,  being 
**  money  rights  "  of  an  incorporeal  character.^ 

S  67.  Incorporeal  Persoiial  Chattel;  Right  to  be  Diatinguiahed 
from  Evidence  of  Right 
We  are  already  getting  beyond  the  term  chose  in  action  or  the 
**  right-to-sue  "  theory,  and  coming  upon  the  more  truly  debatable 
ground  of  incorporeal  personal  property.  Let  us,  then,  take  care 
not  to  confound  our  **  money  right "  or  right  of  action  to  obtain 
money,  with  the  instrument  which  evinces  the  possession  of  that 
right.  Thus  the  right  to  recover  money  under  a  contract,  the  debt, 
claim,  or  demand,  is  one  thing;  but  the  contract  itself  is  another, 
and  evidence,  rather,  of  the  right*  One  may  have  a  pension 
claim,  though  not  a  pension  certificate.  A  patent-right  may  exist 
before  the  letters-patent  are  issued.  And  while  there  may  be  a 
debt  due  under  an  insurance  policy,  this  is  to  be  distinguished 
from  the  insurance  policy  or  contract  itself.  To  preserve  such 
distinctions  is  not  always  easy,  especially  where  the  right  and 
the  instrument  are  closely  blended  in  legal  consideration,  as  in 
these  last  instances;  and  one  finds  himself  strongly  tempted  to 
consider  patent  and  insurance  rights  as  corporeal  property,  mis- 
taking the  instrument  —  the  letters-patent,  or  the  insurance  policy 
—  which  may  be  seen  and  touched,  for  the  right  which  is  and  must 
be  invisible  and  intangible. 

§  68.    Stocks  and  Shares. 

The  necessity  of  the  distinction  becomes  more  apparent  when 

1.  See    Bomr.    Diet.     ''Annaity; "     pott,  as  to  Annuities,  Ac.,  Part  m., 
"Pensione;"  "Salary;*'  Wms.  Pets.     c.  11. 
Prop.  17th  Eng.  ed.  312.    See  chapter 
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we  come  to  consider  the  subject  of  stock,  upon  whose  nature  the 
courts  have  spoken  somewhat  doubtfully.  Said  Lord  Chief  Baron 
Richards,  of  England,  in  King  v.  Capper,^  in  the  year  1817: 
^*  Now  it  is  certainly  not  easy  to  define  precisely  the  meaning  of 
^  stock.'  It  is  not  an  ancient  subject  of  property  nor  known  to 
the  common  law.  It  is,  however,  a  hereditament."  And  further 
he  adds  that  stock  is  to  be  considered  ^^  a  chose  in  dction,  or  in 
the  nature  of  a  chose  in  action.  It  is  not  a  thing  tangible  of  which 
you  can  take  corporeal  possession."  ^  And  Chief  Justice  Shaw, 
of  Massachusetts,  observed  later  of  bank  shares,  which  are  a  speciea 
of  stock:  ^^  If  a  share  in  a  bank  is  not  a  chose  in  action,  it  is  in 
the  nature  of  a  chose  in  action,  and,  what  is  more  to  the  purpose^ 
it  is  personal  property."^  Again,  in  a  later  Pennsylvania  case 
the  same  question  was  fully  discussed  by  Judge  Rogers,  who,  after 
referring  to  what  Kent  ^  had  included  under  the  title  of  "  things 
in  action,"  proceeded  to  say  that  ^'  bank  shares  would  seem  to  be 
included  in  that  class,  as  they  merely  entitle  the  holder  to  receive 
on  demand  a  proportion  of  the  profits  or  earnings  of  the  bank, 
and  never  in  this  country  have  been  considered  other  than  chat- 
tels." ^  And  Judge  Comstock,  of  New  York,  considers  that  cer- 
tificates of  stock  are  not  securities  for  money  in  any  sense,  much 
less  negotiable  securities;  that  they  are  simply  the  muniments 
and  evidence  of  the  holder's  title  to  a  given  share  in  the  property 
and  franchises,  of  which  he  is  a  member/     The  reader  will  thus 


5.  5  Price,  217,  262.  And  sm  Wild- 
man  ▼.  Wildman,  9  Ves.  177. 

a.  King  ▼.  Capper,  ib. 

4.  HxiiefainB  ▼.  State  Bank,  12  Met. 
421.  Sliares  of  stock  are  incorporeal 
personal  proper^.  Allen  ▼.  Pegram, 
16  Iowa,  173. 

6.  2  Kent  Com.  351.  l%e  ttate- 
ment  of  Chancellor  Kent  in  question 
should  be  qualified,  considering  the 
later  developments  of  the  law  of  per- 
sonal property. 


6.  Slaymaker  ▼.  Gettysburg  Bank, 
10  Penn.  St.  373.  And  see  further. 
Union  Bank  of  Tennessee  ▼.  State,  9 
Yerg.  490.  In  the  text  of  Angell  and 
Ames  on  Corp.,  §  560,  there  is  an  in- 
accurate use  of  the  word  ''chattels." 
The  writer  says:  "Shares  in  joints 
stock  companies  are  not,  fetrictly 
speaking,  chattels ;  **  but  the  context 
shows  that  he  meant  only  corporeal 
chattels. 

7.  Mechanics'  Bank  ▼.  New  Yoik 
R.  R.  Co.,  3  Kern.  627. 
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perceiTe  that  the  oourt  saie  rapidly  outgrowing  this  dkott  tn 
actum  doctrine,  now  that  new  and  peculiar  kinds  of  personal  prop- 
erty have  come  into  use;  while  thej  intimate  plainly  enough, 
what  we  undertake  to  assert,  that  shares  in  stock,  notwithstanding 
the  visible  and  tangible  certificates  which  are  sold  in  the  market, 
and  represent  them,  constitute  a  sort  of  '^  money  right,"  and  are 
an  incorporeal,  not  corporeal,  species  of  property.  The  dividend 
of  the  stock  is  incorporeal  as  well  as  the  stock  itself.'  In  Eng- 
land, shares  in  companies  acting  exclusively  on  land,  as  canal  and 
turnpike  companies,  were  at  first  sometimes  treated  as  real  estate ; 
but  in  the  great  majority  of  cases,  and  in  all  the  modem  charters 
and  acts  of  incorporation,  shares  in  joint-stock  corporations  are 
made  in  that  country,  what  they  have  been  almost  universally 
regarded  in  the  United  States,  personal  property,  or  chattels. 
This,  of  course,  is  a  matter  regulated  by  general  or  special  legis- 
lation, since  corporations  which  issue  stock  are  the  creature  of 
statute  or  charter.^ 

One  especial  difficulty,  in  regarding  the  nature  of  stock,  arises 
from  the  fact  that  stock  certificates  express  some  certain  money 
value  on  their  face.  Unlike  letters-patent,  which  represent  an 
uncertain  value,  and  insurance  policies,  where  the  liability  indi- 
cated is  purely  contingent  or  remote,  certificates  of  stock  are  the 
evidence  of  a  definite  fraction  of  a  definite  and  existing  debt ;  and 
if  the  corporation  issuing  these  certificates  be  well  conducted,  the 
certificates  will  have  a  market  value  so  precise  as  might  readily 
mislead  one  into  the  belief,  in  days  of  paper  money,  that  they  are 
themselves  money  or  securities  for  money;  though  the  par  value 
and  market  or  actual  value  of  the  shares  may  be  by  no  means 
synonymous. 

S.  Slaymakftr  v.  Get^fbnrg  Bank,  Treg«ar  ▼.  Water  Co.,  76  CSaL   537. 

10  Penn.  St.  373.  As  to  our  reo«nt  real  estate  "  tnuts  " 

9.  See  Wine.  Pen.  Prop.  17th  ed.  whidh  iwne  «ioek  for  inveetora  quaere^ 

3S7;  2  Kent  Com.  340,  n.;  po9i.  Part  unleM    local   statute  deAsea.    |    1S» 

m^  c.  9,  at  to  Stock;  11  Pliila.  609;  ntpta. 
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S  69.    Bills  and  Notes,  Checks,  etc 

Now  let  us  look  a  little  further  into  this  subject  of  incorporeal 
chattels  personal.  Every  '^  money  right "  is  a  money  right  only 
while  the  obligation  to  pay  lasts.  But  if  a  debt  be  paid  in  money 
(the  legal  tender  for  debts),  this  debt  is  extinguished,  and  the 
creditor  has  no  longer  an  incorporeal  chattel  personal  of  the  nature 
of  a  money  right,  but  in  its  stead,  a  corporeal  chattel  personal; 
that  is,  the  money  which  was  paid  in  satisfaction.  And  so  with 
any  claim  or  demand ;  though  payment  might  be  by  agreement  in 
other  property.  And  so  long  as  the  right  of  action  to  recover  a 
debt,  claim,  or  demand  which  the  law  gives  a  person  is  without 
visible  or  tangible  instrument,  by  way  of  evidence  of  its  amount, 
we  find  no  difficulty  in  calling  the  debt,  claim,  or  demand,  an 
incorporeal  chattel.  But  it  is  otherwise  when  some  written  certifi- 
cate, which  acknowledges  an  indebtedness,  floats  about  seeking 
purchasers  in  the  money  market.  Thus,  if  A  owes  me  a  thou- 
sand dollars,  I  have  in  the  money  right  an  incorporeal  chattel 
personal.  If  he  pays  me  in  money  one  thousand  dollars,  the 
incorporeal  chattel  is  gone,  and  I  have  a  corporeal  personal  chattel 
—  namely,  one  thousand  dollars  cash  —  in  its  place.  But  sup- 
posing A  makes  out  his  note  for  one  thousand  dollars,  payable  on 
demand  instead,  and  hands  it  to  me,  what  kind  of  a  chattel  is  this 
note  ?  His  mercantile  standing  may  be  so  good  that  I  could  hand 
the  note  to  a  third  person  and  receive  one  thousand  dollars  upon 
it;  and  I  may  r^ard  it  as  in  every  respect  the  equivalent  of 
money.  But  it  is  not  money.  The  instrument  is  but  evidence  of 
an  indebtedness  which  A  must  eventually  pay  off,  as  in  the  other 
case,  in  money.  The  note  may  be  visible  and  tangible;  but  the 
money  right  which  it  represents  still  continues  incorporeal  as 
before. 

Being  misled  by  the  negotiable  quality  of  bills  and  promissory 
notes,  whereby  they  passed  current  very  much  like  money,  the 
courts  were  formerly  inclined  to  treat  them  as  choses  in  possession, 
or  corporeal  property;  but  the  later  authorities  more  correctly 
hold  that  they  are  ^^  in  the  nature  of  choses  in  action;  '*  which 
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means,  that  they  are  incorporeal  chattels  personaL^  Bank  checks 
are  properly  referred  to  the  same  dass*^  And  the  debt  or  bal- 
ance due  from  a  bank  is  likewise  to  be  distinguished  from  the 
bank  book  which  evidences  it 

§  70.    Bonds  and  Other  Instruments  for  the  Pajrment  of  Mon^. 

Individual  bonds  for  the  payment  of  money,  with  or  without 
security,  have  long  been  known  in  our  law.  Gbvemment  and 
corporation  loans  furthermore  have  become  an  important  subject 
for  investment  in  latter  days;  and  not  only  does  the  federal  or 
State  government  issue  its  bonds  or  certificates  of  debt  bearing 
interest,  to  tempt  the  capitalist,  but  similar  issues  are  frequently 
authorized  by  law  in  the  case  of  public  and  private  corporations. 
Thus,  there  are  county  and  city  bonds,  railroad  bonds,  State 
bonds,  and  United  States  bonds,  all  offering  fair  rates  of  interest, 
to  be  purchased  in  the  open  stock  markets  at  this  day.  So,  too, 
we  have  a  great  variety  of  bonds  issued  by  industrial  and  other 
private  corporations.  Some  of  the  bonds  offered  are  of  a  n^otia- 
ble  character,  and  are  put  forth  as  coupon  bonds ;  some  are  to  be 
registered;  some  are  bonds  accompanied  by  pledge  or  mortgage 
security.  Indeed,  private  individuals  in  many  of  the  United 
States,  who  wish  to  borrow  on  mortgage  of  their  lands,  do  so, 
by  giving  with  the  mortgage  their  coupon  bond,  as  a  matter  of 
convenience  to  the  lender,  although  the  usual  practice  in  the 
older  States  appears  rather  to  issue  a  simple  promissory  note  for 
the  loan  instead,  which  note  is  secured  by  the  mortgage.  Bond 
and  mortgage  securities  without  coupons  have  long  been  known. 


1.  Gatera  ▼.  Maddeley,  6  M.  ft  W. 
423;  Nash  ▼.  Nash,  2  Madd.  133; 
Richards  ▼.  Richards,  2  B.  ft  Ad.  447; 
ScarpeUini  ▼.  Acheson,  7  Q.  B.  864; 
Phelps  ▼.  Phelps,  20  Pick.  556. 
"Bonds  and  negotiai>le  instruments 
are  more  than  merely  evidences  of 
debt.  The  d^t  is  inseparable  from 
the  paper  which  declares  and  consti- 
tutes ity  by  a  tradition  which  comes 


down  from  more  archaic  conditions." 
BUckstone  v.  Miller,  188  U.  S.  189, 
206,  23  9up.  Ct.  277,  47  L.  Ed.  439; 
Bacon  ▼.  Hooker,  177  Mass.  335,  58  N. 
B.  1078,  83  Am.  St.  Rep.  279.  See 
poBi,  chapters  on  Bills  and  Notes, 
Part  III.,  cs.  7,  8. 

S.  See  1  Pars.  Bills  and  Notes,  87, 
and  cases  cited;  WmS.  Pers.  Prop. 
17th  Eog.  ed.  205. 
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Some  of  our  present  government  loans  are  nothing  more  than 
promissory  notes  bearing  interest;  others  have  the  character  of 
bonds. 

The  national  debt  of  England  is  composed  of  several  separate 
stocks,  of  which  the  most  important  is  called  the  ^^  consols/'  and 
a  general  designation  is  that  of  ^^  stock  in  the  public  funds."  We 
use  the  terms  in  this  country,  ^'  government "  or  ^'  public  securi- 
ties/' in  general;  and  special  loans  were  popularly  designated, 
during  our  Civil  War  period,  as  the  United  States  "  seven-thirties," 
^'  five-twenties,"  and  the  like,  according  to '  some  peculiar 
characteristic,  of  which  we  shall  speak  elsewhere.  There  are 
^^Massachusetts"  or  "Ohio  State  bonds,"  and  so  on.  As  to 
what  are  more  properly  corporation  bonds,  appropriate  names 
are  used  in  the  stock  market;  such  as  "Chicago  City" 
bonds,  or  "  Union  Pacific  Railroad  "  bonds,  and  the  like.  From 
what  has  been  already  said,  it  is  evident  that  all  loans  on  securi- 
ties of  this  sort  are  incorporeal  chattels  personal.  Perhaps  in 
the  case  of  public  securities  of  the  United  States,  difficulty  would 
be  sometimes  found  in  drawing  the  line  between  corporeal  and 
incorporeal;  but  we  apprehend  that  while  notes  issued  by  legis- 
lative authority  in  pursuance  of  the  Constitution,  for  circulation 
as  a  legal  tender  for  the  payment  of  debts,  should  be  classed  with 
gold  and  silver  money  as  corporeal,  others  which  were  put  forth 
to  invite  investment  merely,  being  evidence  of  a  debt  to  be  paid 
thereafter,  like  the  promissory  note  of  an  individual,  ought  to  be 
regarded  as  incorporeal.  This  subject  has  not  as  yet  received 
great  attention  in  the  courts.^ 

8.  See  Wins.  Pers.  Prop.  17th  ihsg.  on  Money,  Public  Securities,  Bond», 

ed.  313  et  aeq.;  Craig  v.  Missouri,  4  Ac.      And    see    Attomey-G^ienil    v. 

Pet.  410;  Thomson  v.  Lee  County,  3  Jones,  1  Mac.  k  G.  574,  585.     Note 

WaH.  327 ;  chapters,  poBt,  Part  in.,  our  "  Liberty  loan  "  of  1917. 
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CHAPTER  IV. 

FEBSOVAL   CHATTELS  OOBPOBXAL  AND  IlfCOBPOBXAL   GONTBASTED. 

§  71.  Leading  Distinctions  between  Corporeal  and  Incorporeal 
Chattels  Personal 
Having  classified  the  various  kinds  of  chattels  personal  under 
their  appropriate  headings  of  corporeal  and  incorporeal,  let  us 
now  proceed  to  point  out  some  of  the  leading  distinctions  which 
the  law  has  applied  to  the  two  classes;  or,  if  the  reader  prefers 
to  call  it  so,  as  between  choses  in  possession  and  choses  in  action, 

§  72.    As  to  Assignment  and  Transfer;  Early  Doctrine. 

Perhaps  the  most  important  distinction  concerns  the  assign- 
ment or  transfer  of  such  chattels.  Corporeal  chattels  personal 
might  always  be  assigned  and  transferred  by  mere  delivery  of 
possession  with  appropriate  intention.^  But  as  to  those  incor^ 
poreal,  the  old  common-law  rule  was,  that  no  assignment  or  trans- 
fer could  be  made ;  and  of  course  corporeal  delivery  was  imprac- 
ticable. We  are  still  to  bear  in  mind  that  incorporeal  chattels 
personal,  as  such,  were  not  known  in  the  early  days;  but  that 
choses  in  action,  or,  at  most,  the  right  to  sue  to  recover  some  debt, 
claim,  or  demand,  in  the  courts,  were  all  which  our  ancestors 
regarded  in  applying  their  rule  of  prohibition.  To  permit  a 
transfer  of  such  a  right  was  thought  to  encourage  litigation,  while 
the  very  attempt  to  transfer  was  looked  upon  with  abhorrence  as 
involving  the  guilt  of  maintenance,  or  maintaining  a  stranger  in 
his  private  suit  These  were,  indeed,  the  days  of  primitive  sim- 
plicity; and  such  a  state  of  things  could  not  last  long.  With  the 
revival  of  trade,  bills  of  exchange  became  introduced  into  the 
mercantile  community  of  England.  These,  by  the  custom  of 
merchants,  were  rendered  negotiable;  that  is,  they  could  be  legally 
assigned  or  transferred  by  simple  indorsement  or  delivery;    and 

1.  See  Wine.  Pers.  Prop.  ITtli  Eng.  ed.  69  et  uq.;  2  EivelPs  BL  Com.  441. 
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in  the  reign  of  Queen  Anne  promissory  notes  were  made  assignable 
by  indorsement  and  delivery  in  the  same  manner;  so  that  if  a 
debtor  could  be  induced  to  give  his  bill  or  note  for  what  he  owed, 
his  creditor  might  pass  the  debt  over  to  a  third  person,  and  prac- 
tically set  the  old  policy  of  the  law  at  defiance.  Bills  and  notes 
therefore  grew  into  favor  very  rapidly.  Meantime  an  indirect 
method  of  assigning  money  rights  was  discovered;  for  in  the 
reign  of  Henry  VTI.  it  was  determined  that  a  person  might  assign 
over  a  debt  secured  by  bond,  by  way  of  adjusting  his  own  liabilities 
with  a  third  person,  though  not  for  maintenance,  and  thus 
empower  the  assignee  to  sue  in  the  assignor's  name  at  his  own  cost ; 
which  principle  has  since  become  commonly  applied  to  choses  in 
action  generally.^  It  has  even  come  about  that  an  instrument 
which  is  not  a  negotiable  bill  or  note,  but  was  intended  as  such, 
may,  if  valid,  be  proved  and  assigned  as  a  contract  or  money  right ; 
though  primarily  perhaps  as  an  equitable  rule  and  of  course 
subject  to  equities  against  the  assignor  from  which  negotiable 
instruments  are  free.^ 

§  73.    Assignment;  The  Subject  Continued;  Old  Rule  of  Law. 

The  l^al  assignment  of  a  debt  is  now  usually  made  by  an 
instrument  in  the  nature  of  an  assignment,  coupled  with  a  power 
of  attorney,  which  confers  authority  from  the  creditor  to  his 
assignee  to  sue  the  debtor  in  the  creditor's  name ;  and  it  is  better 
to  have  such  assignment  by  deed,  or  at  all  events,  by  writing  of 
some  kind ;  though  a  power  of  attorney  of  this  sort  may  be  con- 
ferred by  parol.^     The  transfer  of  debts  or  money  rights  by  means 


a.  See  Wnw.  Pers.  Prop.  17th  Eng. 
ed.  31;  10  Go.  Rep.  48  a;  Bro.  Abr. 
Chose  in  Action,  pi.  3,  15  Hen.  VII. 
2 ;  Bouvier'a  Diet.  "  Chose  in  Action;" 
Bac.  Abr.  Assignment;  Welch  v. 
Mandeville,  1  Wheat.  236,  per  Story, 
J.;  Pitts  ▼.  Holmes,  10  Cush.  93; 
Bartlett  v.  Pearson,  29  Me.  9;  Webb 
▼.  Steele,  13  N.  H.  230;  Blin  ▼. 
Pleroe,  20  Vt.  25.     Local  AzDeriean 


statutes  confirm  quite  generallj  the 
right  to  sue  on  chorea  in  ctdionf  and 
regulate  this  whole  subject. 

8.  First  Nat.  Bank  v.  Carson,  60 
Mich.  432,  27  N.  W.  589;  §  76. 

4.  Wms.  Pers.  Prop.  17th  Eng.  ed. 
199;  Heath  v.  Hall,  4  Taunt.  326; 
Howell  y.  Mclvers,  4  T.  R.  690.  See 
GreenJby  ▼.  Wilcocks,  2  Johns.  1; 
Weldh  V.  Mandeville,  1  Wheat.  236. 
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of  an  assignment  with  power  is  recognized  and  protected  in  the 
conrts  of  law.  As  a  power  of  attorney  is  legally  revoked  by  the 
death  of  the  person  giving  it,  the  question  might  be  asked  whether 
such  powers  are  available  to  the  assignees  of  creditors  under  such 
circumstances;  but  the  general  rule  as  to  powers  of  attorney  is 
qualified  by  this  exception^  that  if  a  power  be  coupled  with  an 
interest,  it  survives  the  person  giving  it,  and  may  be  executed 
after  his  death.  Hence,  if  a  power  of  attorney  be  given  on  an 
assignment  of  a  debt  for  a  valuable  consideration,  it  is  generally 
made  irrevocable  in  terms,  and  is  certainly  deemed  irrevocable  at 
law.^  But  a  power  of  attorney,  though  irrevocable  during  the  life 
of  the  party  giving  it,  may  yet  become  extinct  by  his  death.^ 

The  principle  which  forbade  the  assignment  at  law  of  a  debt 
is  at  the  foundation  of  the  law  of  contracts.  For,  as  a  general 
rule,  a  contract  is  not  legally  assignable.^  The  instrument  of 
contract  (if  there  be  any)  passes,  it  is  true,  to  the  transferee,  so 
that  he  can  sue  to  recover  the  document ;  for  the  instrument  con- 
sidered by  itself  is  a  corporeal  thing,  and  might  perhaps  be  valu- 
able because  it  bore  a  distinguished  person's  autograph,  or  for 
other  special  reasons;  but  the  rights  under  a  contract  cannot  be 
legally  transferred  at  the  old  common  law  so  as  to  put  the  assignee 
in  the  place  of  the  assignor,  and  entitle  him  to  sue  in  his  own  name. 
At  best,  he  can  only  sue  in  the  name  of  the  original  party  who 
assigned  the  contract,  and  he  is  regarded  rather  as  attorney  than 
an  out-and-out  assignee.^ 

§  74.    Assignment;  The  Subject  Continued;  Rule  of  Equity. 
Now,  in  equity,  from  an  early  period,  the  courts  viewed  the 

5.  Hunt  ▼.  Rouamanier,  8  Wheat,  signed.    Book  30,  K.  T.  RptB.,  Bender 

174 ;  ib.,  1  Pet.  1.    See  Michigan  Ins.  ed.,  note,  p.  262. 

Co.  ▼.  Lea^nworth,  30  Vt.  11 ;  Salt-  8.  Smith  Contr.   247,  248 ;    Chittj 

marsh  ▼.  Smith,  32  AI&.  404;  Walsh  Contr.    131-ia3   and   notes;    1   Pars. 

▼.  Whitcon4>,  2  Esp.  6^,  Contr.  223-228 ;  Story  Eq.  Jur.,  §  1056. 

^  „     ,        ^  .       ^  ,— ^     ,       See  articles   on   the   alienability   of 

&  Hunt  T.  Iton«iiaiiK>r,  8  WJieat.     ^^^^^  j^  ^.^  ^^  ^^  ^^^  j^^ 

^''*'  Beview,  816,  and  in  SO  Harvard  Law 

7.  What  contracto  may  not  be  aa-     Review,  97,  449,  821. 
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assignment  of  a  chose  in  action  quite  differently.  Courts  of 
equity,  dealing  with  a  great  variety  of  rights,  prospective  interests, 
whether  in  real  or  personal  estate,  contingent  gains,  such  as  freight 
to  be  earned  on  a  cargo  to  be  procured,  expectancies  of  heirs  to 
their  ancestor's  estate,  trusts  and  debts,  claims  and  demands  gen- 
erally, were  wont  to  treat  all  assignments  of  incorporeal  things, 
so  far  as  concerned  their  own  jurisdiction,  as  amounting  to  noth- 
ing more  nor  less  than  an  agreement  to  permit  the  assignee  to 
make  use  of  the  name  of  the  assignor  at  law  for  the  purpose  of 
recovery;  or  as  a  contract  which  entitled  the  assignee  to  sue  in 
equity  in  his  own  name,  and  to  enforce  payment  of  the  debt 
directly  against  the  debtor,  whether  the  latter  had  assented  to  the 
assignment  or  not;  making  the  debtor,  as  well  as  the  assignor, 
if  need  be,  a  party  to  the  bill.'  And  as  to  things  which  had  no 
actual  or  potential  existence,  but  rested  in  mere  possibility,  equity 
would  in  a  fair  case  support  an  assignment,  not  as  a  positive 
transfer  operative  in  proesenti,  but  as  a  present  contract  to  take 
effect  and  attach  as  soon  as  the  thing  should  come  in  esse.^ 


9.  See  Story  Eq.  Jur.,  §§  1040, 1043,     held  (particularly  under  tbe  oomman 

law  aspect)  that  he  cannot  assign 
future  earnings  where  not  actuallj 
engaged  nor  under  contract,  as  out  of 
some  mere  possibility  of  becoming 
employed.  Mulhall  ▼.  Quinn,  1  Gray, 
105;  Jermyn  ▼.  Moffitt,  75  Penn.  St. 
399;  Wade  v.  Besaey,  76  Me.  413.  But 
this  seems  a  narrow  doctrine  from  the 
equitable  standpoint;  and  henoe  an 
assignment  of  wages  reasonably  ex- 
pected to  be  earned  in  the  future  in  a 
specified  employment,  and  not  a  mere 
indefinite  expectation  of  earning 
money,  is  held  valid  in  equity  at  all 
events,  though  founded  upon  no  exist- 
ing employment  or  contract.  Edwards 
▼.  Peterson,  80  Me.  367,  14  Atl.  936; 
Metcalf  ▼.  Kinoaid,  S7  Iowa,  443,  54 
N.  W.  867. 

Claims   for    services   already    ren- 
dered may,  with  their  lien  incidents. 


1055,  1057,  and  cases  cited;  Smith 
Man.  of  Equity,  9th  Eng.  ed.  244 
et  seq,;  Wms.  Pers.  Prop.  17th  Eng. 
ed.  199. 

1.  Story  Eq.  Jur.,  §  1040;  Calkins 
V.  Lockwood,  17  Conn.  154;  Langton 
V.  Horton,  1  Hare,  549;  The  Wasp, 
L.  R.  1  Ad.  &  Ec.  367.  A  contingent 
remainder  may  be  assigned  in  equity, 
though  not  at  law.  Watson  v.  Smith, 
110  N.  C.  6. 

As  to  wages  or  earnings,  while  one 
may  assign  whatever  he  may  earn 
hereafter  under  an  existing  and  spe- 
cific employment  (Mallin  v.  Wenham, 
209  111.  252,  70  N.  E.  564,  65  L.  R.  A. 
602  n,  101  Am.  St.  Rep.  233;  Rodij- 
keit  V.  Andrews,  74  Ohio  St.  104,  77 
N.  E.  747,  6  Ann.  Cas.  761.  See 
CKeefe  v.  Allen,  20  R.  I.  414,  89 
Atl.  752,  78  Am.  St.  Rep.  S84)i  it  is 
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But  equity  recognizes  just  limits  to  this  doctrine,  by  its  refusal 
to  enforce  such  assignments  as  are  against  public  policy.  Assign- 
ments of  future  pay  by  officers  of  the  government^  whether  in  the 
civil,  military,  or  naval  service,  have  been  discountenanced  on  this 
ground ;  ^  although  as  to  back  pay,  prize-money,  and  arrears  of 
pension,  it  has  been  frequently  decided  otherwise.^  Legislation 
sometimes  interposes  to  protect  soldiers,  sailors  and  others  against 
assignments  of  this  nature.  And  the  assignment  of  a  government 
claim  is  in  general  void  under  an  act  of  Congress/  So,  too,  on 
principles  of  public  policy,  equity  will  not  uphold  assignments 
which  plainly  involve  champerty  or  maintenance,  nor  where,  in 
general,  litigation  would  be  thereby  encouraged  on  a  mere  specu- 
lation. But,  in  this  mattcff  of  money  rights,  equity  deals  more 
liberally  than  the  law ;  and  while  the  assignment  of  a  mere  naked 
right  to  litigate, —  such  as  the  right  to  set  aside  a  conveyance  for 
fraud, —  which  is  incapable  of  giving  any  benefit  except  through 
the  medium  of  a  suit,  would  not  be  enforced  bj  courts  of  equity, 
because  against  public  policy;  yet  they  permit  a  person  to  take 
an  assignment  of  the  whole  interest  of  another  in  a  contract,  or 


be  readUj  MBigned  in  any  caie.  But 
<me  who  agrees  to  perform  personal 
eenrioes  requiring  skill  or  peculiar 
qualifications  cannot,  without  the  as- 
sent of  the  other  contracting  party, 
so  assign  oTer  hil^  executory  contract 
to  perform  as  to  substitute  another 
in  his  place  to  complete  the  service. 
Sloan  ▼.  Williams,  138  111.  43.  Local 
statutes  now  regulate  to  a  consider- 
able extent  the  subject  of  assignments 
of  wages,  and  confirm  the  right  upon 
puraruanoe  of  prescribed  formalities. 
See  Day  ▼.  Vinson,  78  Wis.  198,  47 
N.  W.  269;  47  Minn.  364. 

8.  Schwenk  ▼.  Wyckoff,  46  N.  J. 
Eq.  560,  20  Atl.  259,  9  L.  R.  A.  221, 
19  Am.  St.  Rep.  438.  Wages  of  fire- 
men, Sandwich  Mfg.  Oo.  ▼.  Krake,  66 
Minn.  110,  68  N.  W.  606.    Validity  of 


assignment  of  officers'  salaries.  Book 
25,  N.  T.  Rpts.,  Bender  ed.,  note, 
p.  364.  Assignment  of  unearned  sal- 
aries of  public  officers  and  future 
earnings  generally,  Book  29,  N.  T. 
Rpts.,  Bender  ed.,  note,  p.  7. 

8.  See  Story  Eq.  Jur.,  §§  769,  1040, 
and  cases  cited ;  Heald  ▼.  Hay,  3  Gif . 
467;  Smith  Man.  Equity,  238-240. 
Cf.,  Johnstone  ▼.  Cox,  19  Ch.  D.  17. 
And  see  as  to  Pensions,  &c.,  c.  po9i, 

4.  See  Act  Feb.  26,  1853,  §  1.  But 
cf.  48  Fed.  43.  And  see,  as  to  assign- 
ing a  public  contract,  Littlefleld  ▼. 
Pinkham,  72  Me.  369 ;  First  National 
Bank  ▼.  Ottawa,  43  Kan.  294,  23  Pec. 
485;  local  statutes.  Assignments  of 
claims  against  the  United  States,  Book 
30,  N.  Y.  Rpts.,  Bender  ed.,  note, 
p.  337. 


96 


*  76 


THE  LAW  OF  PSBSON AI.  PBOPXBTT* 


[PASTII. 


secmiityy  or  property  which  is  in  litigation^  provided  he  does  not 
make  any  advance  beyond  the  mere  support  of  the  interest  which 
he  has  so  acquired*  And,  not  to  follow  too  far  the  subtile  and 
rather  finely  drawn  distinctions  which  are  made  in  this  respect  of 
transactions  against  public  policy,  we  may  lay  it  down  as  well 
established  in  chancery,  that  a  legatee  may  assign  his  legacy ;  also 
that  a  creditor  may  assign  his  interest  in  a  debt,  although  he  may 
have  already  commenced  a  suit  to  recover  it»^ 

§  75.    Assignment;  The  Subject  Continued;  Modem  Fusion  of 
Equity  and  Common-Law  Doctrines. 

Modifications,  like  these,  of  the  rigor  of  the  common  law  con- 
cerning the  assignment  of  money  rights,  have  produced  a  marked 
effect  upon  the  modem  jurisprudence  of  personal  property.^    And 


5.  See  Story  Eq.  Jur.,  %%  1049-1054, 
and  eases  cited ;  l^son  ▼.  Jackson,  30 
Bear.  3S4;  Qaiih  Man.  Equity,  241, 
242.  The  subject  of  the  assignment 
of  rights  of  action,  as  tending  to  the 
common-law  offences  of  champerty 
and  maintenance,  is  left  by  the  later 
decisions  in  a  state  of  considerable 
uncertainty.  See  Danforth  ▼.  Street^ 
er,  28  Vt.  490;  and  Story  Eq.  Jur., 
§  1057  c,  10th  edition. 

6.  A  patent  right  is  assignable,  and 
so  is  a  copyright;  and  such  rights 
being  conferred  by  statute  they  are 
likewise  protected  by  appropriate 
legislation.  In  case  of  tl^  former, 
where  letters-patent  are  requisite,  the 
thing  to  be  assigned  is  not  the  mere 
parchment,  but  the  monopoly  con- 
ferred,—  the  right  of  property  which 
it  creates;  and,  when  the  party  has 
acquired  an  inchoate  right,  an  assign- 
iment  of  it  is  legal,  and  an  inyention 
may  be  sold  as  well  before  as  after 
the  application  for  a  patent.  Act  of 
Congress,  July  8,  1870,  R.  S.  U.  S., 
S  4898;  Gkiykr  y.  Wilder,  10  How. 


477,  493;  Rathbone  t.  Orr,  5  McLean, 
132;  Jones  v.  Reynolds,  120  N.  T. 
213,  24  N.  E.  270.  See  Part  III.  c. 
10,  post,  on  Patents  and  Copyrights. 
An  unliquidated  balance  of  account 
is  now  assignable.  Westcott  ▼.  Pot- 
ter, 40  Vt.  271.  But  not  items  in  a 
mutual  account  unadjusted  and  before 
a  balance  is  struck.  Nonantum  Co. 
▼.  Webb,  124  Peon.  St.  125,  16  Atl. 
632.  Assignment  of  the  right  to  sdl 
and  canvass  for  a  patented  machine 
as  agent  may  be  verbal.  Springfield 
v.  Drake,  59  N.  H.  19.  And  a  claim 
for  damsges,  though  arising  eae  de- 
lioiOf  of  a  kind  which  on  the  death  of 
the  party  would  survive  to  his  execu- 
tors or  administrators  as  assets,  may 
also  in  many  instances  be  assigned. 
Freeman  v.  Newton,  3  E.  D.  Smith, 
246;  McEee  v.  Judd,  12  N.  T.  622; 
Quin  ▼.  Moore,  15  ib.  432.  But  a 
mere  right  of  action  for  a  tort  is  not 
assignable  unless  statute  permits. 
Hunt  ▼.  Conrad,  47  Minn.  557,  50 
N.  W.  614,  14  L.  R  A.  512,  n. ;  Mur- 
ray V.  Buell,  76  Wis.  657;   Central 
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in  this  country,  where  we  find  that^  in  many  States,  a  fusion, 
more  or  less  imperfect,  of  equity  and  common-law  doctrines  is 
gradually  being  accomplished,  it  appears  to  be  already  a  ii^ell- 
settled  rule  that,  if  the  assignment  of  a  debt  be  followed  by  the 
debtor's  promise  of  payment  to  the  assignee,  the  latter  may 
enforce  it  by  a  suit  in  his  own  name;  inasmuch  as  such  a  promise 
operates  as  a  ratification  of  the  duty  recognized  in  equity  which 


B.  ▼.  BruDflwick  R,  87  Gki.  386;  as- 
signability of  oAuaes  of  Actioii  for  tort, 
Book  3,  N.  T.  Rpts.,  Bender  ed.,  note, 
p.  401.  Nor  the  right  to  hrvDg  a  bill 
in  equity  for  a  fraud  ocmmitted  on 
the  assignor.  Gardner  t.  Adams,  12 
Wend.  207;  Story  Eq.  Jur.,  f  1040  h; 
Dunklin  v.  Wilkine,  5  Ala.  199 ;  IMok- 
inson  ▼.  Seaver,  44  Mich.  824 ;  104  Maes. 
353.  And  see  Dewitt  ▼.  Brisbane,  10 
N.  Y.  508.  For  in  these  last  two  in- 
stances an  assignment  is  thought  to 
be  contrary  to  puUio  policy,  and 
savoring  of  the  character  of  m«inte< 
nance ;  grounds,  ae  we  haiw  just  seen, 
upon  which  equity  refused  to  lend  its 
•ssistanoe  to  petitioners.  Bupra,  §  74. 
But  as  to  waiving  the  tort  one  may 
assign  a  right  of  action  for  conver- 
aloa.  Smith  ▼.  Thompson,  94  Mich. 
381.  One's  interest  in  a  suit  may  be 
assigned  in  varioiw  modem  instances. 
As  a  suit  for  n^ligenoe.  78  Midi. 
681.  Or  against  a  common  carrier 
for  loss  or  injury  to  goods.  Korf<^ 
R.  ▼.  Bead,  87  Va.  185.  Or  any  cause 
of  action  founded  on  injury  to  prop- 
erty which  suryivee.  Webber  t. 
Quaw,  46  Wis.  118;  Chouteau  v. 
Boughton,  100  Mo.  406,  13«  8.  W. 
877.  But  an  inetalment  of  alimony 
not  yet  due  is  not  assignable.  Kemp- 
Bter  ▼.  Bvane,  81  Wis.  247,  51  N.  W. 
327.  Kor  is  a  contract  founded  in 
personal  trust  and  confidence  assign- 
able at  the  option  of  one  party  alone. 
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Laneden  ▼.  McCarthy,  45  Mo.  106 ; 
Sloan  ▼.  WUliama,  138  HI.  43,  27  N. 
B.  531.  A  promissory  note  with  it* 
accompanying  bond  or  guaranty  may 
be  thus'  transferred.  43  Mbm.  466. 
Or  stock  certificates  with  their  inci- 
dental rights.  Wages  or  earnings  are 
assignable,  f  74,  note.  And  the  pref- 
erence or  lien  that  goes  with  it.  Or  a 
broker's  or  agent's  profita.  Enevalav. 
BlauTelt,  82  Me.  458»  19  Atl.  819.  Or 
a  lawyer's  feee  in  a  suit,  subject  to 
equities  of  parties  litigant.  36  Fed. 
147.  Heirs  or  legatees  may  assign.  142 
Mass.  366;  62  Hun,  622;  eren  ezpeo- 
tancieft  in  an  ancestor'*  estate. 
Frits^  Estate,  160  Penn.  St.  156,  28 
Atl.  642.  Or  partners,  so  as  to  gi^e 
the  assignee  the  right  to  sue  for  a 
partnership  accounting.  Greenwood 
V.  Marvin,  111  N.  Y.  423,  19  N.  E. 
228.  A  right  of  action  on  a  contract 
is  assignable,  unlesa  Matute  or  the 
nature  and  terme  of  the  contract  ex- 
clude it.  First  Nat.  Bank  ▼.  Maxfleld, 
22  Atl.  479,  83  Me.  576.  Particularly 
if  its  obligati<m  may  be  discharged  by 
a  mere  money  payment.  Rochester 
Co.  ▼.  Stiles  Co.,  135  K.  T.  209.  The 
limits  prescribed  in  a  contract  must 
be  obberved.  Burck  ▼.  Tkylor,  152 
U.  8.  634,  14  S.  C.  696.  Statutes  are 
found  in  aid  of  this  right  to  assign. 
And  see  Codman  v.  Brooks,  159  Maes. 
477. 
It  is  held  against  public  policy  for 
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resulted  from  the  assigiiment/     This  subject  is  regulated  by  vari- 
ous practice  codes  as  to  the  party  in  whose  name  a  suit  should  be 

an  executor  {Bmnble  any  ftdnciary  in     tnuMaction  would  be  tiiat  the  third 


the  probate  court)  to  assign  hie  fees 
not  yet  ascertained  and  approved. 
Worthington,  Re,  141  K.  T.  9,  35  K. 
E.  929,  23  L.  R.  A.  07. 

7.  Compton  ▼.  Jonee,  4  Ck>w.  13; 
Crocker  t.  Whitn^,  10  Mass.  316; 
Cromelien  t.  Mauger,  17  Penn.  St. 
169;  8  Am.  Lead.  Cas.  5th  ed.  145, 
209,  and  eseee  cited;.  Tieman  y. 
Jackson,  5  Pet.  580. 

''If/'  as  was  oheeryed  in  a  Penn- 
sylvania case,  "there  be  a  debt  due 
by  the  defendant,  which  has  been 
assigned  to  the  plaintiff,  and  in  con- 
sideration of  that  debt  and  that  as- 
signment the  defendant  expressly 
promioM  to  pay  the  plaintiff,  the 
latter  has  a  good  cause  of  action." 
Per  Lowry,  J.,  in  Cromelien  v.  Man- 
ger, 17  Penn.  St  169.  But  the  law 
courts  of  England  do  not  seem  to 
have  proceeded  quite  so  far  in  favor 
of  the  assignee;  for  they  adhere  very 
strictly  to  the  doctrine  that  a  promise 
made  by  the  debtor  to  his  creditor 
for  the  payment  of  his  debt  to  a  third 
person  is  not  valid  unless  such  third 
]>erson  is  a  party  to  the  contract,  and 
agtees  to  relinquish  some  claim  or 
demand  against  the  original  creditor; 
even  though  such  third  person  srubse- 
quently  accepted  the  promise  in  lieu 
of  an  original  demand  which  he  had 
against  the  original  creditor.  Coch- 
ran V.  Green,  9  C.  B.  N.  s.  448.  See 
Lilly  V.  Hays,  5  A.  &  £.  548.  In 
New  Hampshire  it  has  been  decided 
directly  to  the  contrary.  Warren  v. 
Batchelder,  16  N.  H.  580.  But  see 
Blymire  v.  Boistle,  5  Watts,  182. 
See  Am.  Lead.  Oas.  5th  ed.  209-217. 
The  common-law  objection  to  ftueh  a 


person  does  not  thereby  discharge  the 
original  creditor  from  liability  on  the 
debt  due  to  himself,  but  accepts 
the  debtor's  liability  to  the  original 
creditor  as  a  sort  of  collateral  secu- 
rity for  his  own  benefit.  But  in  equity 
such  a  transaction  would  be  viewed 
as  an  equitable  appropriation,  trans- 
fer, or  assignment  of  the  debt.  And, 
to  sustain  an  equitable  assignment, 
it  is  not  necessary  that  the  debt,  on 
account  of  which  ^  the  transfer  is 
made,  should  be  satiefied;  it  is 
enough  that  it  exists;  and  an  assign- 
ment by  way  of  collateral  security  is 
as  valid  as  if  it  were  accepted  in  pay- 
ment. See  3  Lead.  Cas.  £q.  379,  3d 
AmL  ed.;  2  Am.  Lead.  Cas.  214,  215. 
And  see  chapter  on  Debts,  post  It 
is  towards  this  latter  and  more  liberal 
view  of*  an  assignment  of  money 
rights  that  the  American  courts  are 
steadily  tending. 

"The  ordinary  course,"  says  Bo> 
vill,  C.  J.,  in  a  modem  English  case, 
*'  where  it  is  intended  to  give  a  secur- 
ity on  a  fund  in  the  hands  of  a  third 
party,  is  to  give  an  order  upon  such 
third  pcurty  to  pay,  or  an  authority  to 
the  creditor  to  receive,  the  money." 
Field  V.  Magaw,  L.  R.  4  C.  P.  660. 
In  this  case  it  was  held  that  a  mere 
verbal  promise  (without  notice  to  the 
debtor)  to  pay  money  when  the  debtor 
received  a  debt  due  him  from  a  third 
person  constituted  no  assignment  of 
.  Such  third  person's  debt.  lb.  Upon 
the  doctrine  of  equitable  assignment 
of  a  debt,  which  is  subtle,  the  com- 
mon-law courts  inclined  to  put  a  re- 
straint. And  yet  in  English  practice 
it  is  a  proper  equitable  plea  (allowed 
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brought;  bnt  there  are  still  various  informal  assignments  which, 
if  not  legal,  are  upheld  as  equitable. 

§  76.    The  Same  Subject;  What  May  now  be  Assigned. 

Every  species^  therefore,  of  incorporeal  personal  property,  with 
a  few  nominal  exceptions, —  as  certain  rights  to  litigate,  whose 
transfer  is  still  deemed  repugnant  to  sound  policy,®  or  made  illegal 
by  statute,'  and  in  positive  instances  things  with  no  actual  or 
potential  existence,^  —  may  now  be  assigned.  Debts,  claims,  and 
demands  of  a  money  value  may  accordingly  change  owners ;  which 
is  constantly  done,  though  not  always  without  pursuing  formalities 
of  a  peculiar  sort,  based  upon  the  theory  that  an  incorporeal  chat- 
tel of  a  particular  class  requires  delivery  of  its  appropriate  muni- 
ment or  voucher  and  of  a  writing  of  transfer  besides.  A  contract 
involving  personal  services  cannot,  however,  be  assigned,  as  every 


in  a  oourt  of  law,  since  otberwise 
equity  would  enjoin),  that  the  plain- 
tiff assigned  the  debt  to  B,  who  gaye 
notice  to  the  defendant,  and  that  the 
assignment  still  remains  in  full  force. 
Jeffs  T.  Day,  L.  R.  1  Q.  B.  372. 

8.  A  right  of  action  for  malicious 
prosecution  is  not  assignable  eyen 
after  verdict.  Lawrence  y.  Martin, 
B2  Cal.  174.  And  neither  i«  a  right 
of  action  for  assault.  Weber  y.  Qaffln, 
(Nova   Scotia),   9    East   L.   R.   277. 

9.  Supra,  g  74,  and  note.  All  right 
and  title  to  the  goods  in  a  replerin 
init  is  upheld.  Caldwell  y.  Perry,  85 
^eh.  266. 

1.  Kendall  v.  United  States,  7 
Wall.  113;  Gragg  t.  Martin,  12  Al- 
len, 49S. 

An  assignment  of  fish  not  yet 
caught  is  void  as  being  of  a  mere 
possibility.  Low  v.  Pew,  108  Mass. 
350,  11  Am.  Rep.  357.  So  for  the 
same  veasoa  the  unearned  fees  of  an 


executor  before  they  are  fixed  are  not 
assignable.  In  re  Worthington,  141 
K.  Y.  9,  35  K.  E.  929,  23  L.  R.  A.  97. 

An  assignee  of  hay  to  be  grown  an. 
a  certain  field  has  a  title  inferior  to 
that  of  a  purchaser  of  the  hay  after 
it  19  cut.  Shaw  y.  Gilmore,  81  Me. 
396,  17  Atl.  314. 

A  contingent  remainder  in  chattels 
can  he  aaeigned  only  by  estoppel  as 
in  case  of  land.  Ridgeway  y.  Under- 
wood, 67  111.  419. 

This  rule  of  the  common  law  haa 
been  modified  by  statute  and  decision 
so  that  a  contingent  interest  may  be 
assigned.  Ham  y.  Van  Orden,  84  K. 
Y.  257;  Putnam  y.  Story,  132  Mass. 
205. 

A  contingent  equitable  remainder 
may  be  taken  by  equitable  procesa 
and  sold  at  suit  of  a  creditor  of  the 
remainderman.  National  Park  Bank 
Y.  Billings,  144  K.  Y.  App.  Div.  536, 
129  N.  Y.  Supp.  846. 
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man  has  the  right  to  decide  with  whom  he  will  have  oontractual 
relations*^ 

Equity  is  constantly  encroaching  npon  the  legal  doctrine  of 
assignment,  and  nullifying  the  letter  of  transfer  requirement,  out 
of  regard  to  the  transferring  party's  intent.^  All  personal  prop- 
erty of  an  incorporeal  character,  if  not  negotiable,  may,  as  a  rule, 
be  assigned  by  the  owner  at  the  present  day ;  and  even  the  trans- 
fer of  a  negotiable  instrument  by  mere  delivery,  without  the 
technical  indorsement,  has  been  in  certain  instances  protected,  for 
the  transferee's  benefit,  on  the  broad  basis  of  a  transferring  intent 
and  an  equitable  assignment ;  though  an  assignment  imports  not, 
like  an  indorsement,  the  ability  of  the  primary  debtor  to  pay,  but 
rather,  if  for  value,  the  thing's  genuineness,  as  in  a  corresponding 
transfer  of  corporeal  property/ 

In  this  connection  the  terms  '^  l^al "  and  *^  equitable  "  assign- 
ments are  sometimes  used  confusedly.  The  law  has  in  truth  so 
far  succumbed  to  equity,  that  it  now  lends  its  support  and  pro- 
tection to  the  enforcement  of  an  assignee's  rights,  though  in  prac- 
tice requiring  suit  to  be  brought  in  the  assignor's  name, —  a 
practice,  moreover,  which  local  statute  has  largely  modified. 
Equity,  when  invoked,  pursues  remedies  after  its  own  form.  But 
the  doctrine  of  l^al  assignment  has  become  substantially  that  of 
equitable  assignment,  as  concerns  the  right ;  and  in  general  every 
transfer  by  assignment  of  incorporeal  chattels,  whether  by  deed, 
by  writing  not  under  seal,  or  even  by  delivery  of  the  muniment 
or  voucher  with  mere  words  of  parol  transfer  (though  local  stat- 
utes often  repudiate  parol  assignments  to  a  great  extent,  while 


a.  Boston  loe  Go.  ▼.  Potter,  123 
Maaft.  28,  25  Am.  Bep.  9.  See  Burck 
V.  Taylor,  162  U.  8.  634,  14  Sup.  Ct. 
696,  38  L.  Ed.  578.  AflBignment  of 
meohanics'  lien,  Book  26,  K.  T.  Kpts, 
Bender  ed.,  note,  p.  1098. 

S.  WinAeld  ▼.  Hudson,  4  Duioh. 
255;  Welch  ▼.  Mandeville,  1  Wheat. 
236,  per  Story,  J. 

4.  Wolfe  V.  lyier,  1  Heisk.   313; 


Stilee  V.  Farrar^  18  Vt.  444;  Dyer  v. 
Homer,  22  Pick.  253;  Gilffert  v.  West, 
33  Wis.  617;  Robinson  y.  McNeill,  51 
IlL  225;  First  Nat.  Bank  y.  Carson, 
60  Mich.  432,  27  N.  W.  580.  And  see 
§  84,  poat,  as  to  indorsement.  The 
selling  of  non-transferable  trading 
stamps  may  be  enjoined.  Sperry  & 
Hutchinson  Co.  y.  Wclber  &  Co.,  161 
Fed.  219. 
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equity  indines  to  sustain  thexii)^  is  upheld  in-'jkw-.as  well 
equity.* 


§  77.    The  Subject  Continued ;  What  Constitutes  an  Assigptpcoent 

As  a  general  rule,  anything  written,  said,  or  done  in  pursuaiice,; 
of  an  agreement,  and  for  valuable  consideration,  or  in  consideri^r  . 
tion  of  some  pre-existing  debt,^  to  place  a  money  right  or  fund ' 
out  of  the  original  owner's  control,  and  to  appropriate  in  favor  of 
another  person,  amounts  to  an  equitable  assignment.     Hence  no 
particular  writing  or  form  of  words  is  necessary,  provided  only 
a  consideration  be  proved,  and  the  intention  of  the  parties  made 
apparent  by  suitable  evidence.^    And  assignment  of  chattels  cor- 
poreal or  incorporeal  is  made,  according  to  the  nature  of  the 
property  and  the  circumstances,  by  a  direct  transfer  or  by  some 
draft  or  order  upon  a  particular  fund. 

Any  act,  therefore,  which  amounts  to  an  appropriation  of  a 
particular  fund  —  as  where  an  order  is  drawn  for  the  whole  of 
a  specific  sum  or  deposit  —  constitutes^  in  equity,  an  assignment 
thereof,  and  (upon  due  notice  to  the  drawee)  will  bind  it.'  In 
like  manner  there  may  be  an  appropriation  of  this  specific  fund, 
pro  ianto,  to  the  amount  of  an  order,  which  equity  courts,  at  least, 
will  protect.^    But  though  the  phraseology  used  is  immaterial, 


i.  See  AUen  t.  Panooast,  Speneer 
(K.  J.),  6S;  Welch  y.  MandeviUe,  1 
Wheat.  236;  Hocdcer  v.  Eagle  Baiik> 
80  K.  T.  S3. 

But  the  assignee  of  a  legal  right 
may  not  prooeed  by  bUl  in  equity 
merely  because  he  cannot  sue  in  law 
in  his  own  name.  Hayward  t.  An- 
drews,  106  U.  8.  Supr.  67^;  Walker 
▼.  Brooks,  125  Mass.  241,  per  Oray, 
C.  J.,  commenting  upon  Story  Eq. 
Jur.,  §  1057  a. 

a.  A  valuable  consideration  actoally 
rendered  is  a  necessary  element  to  an 
eqfoitable  assignment,  the  assignment 
being  Infenflicient  in  law.    IMlman  t. 


Hoey,  89  N.  T.  637.  Best  evidence 
rule  applied  to  assignments,  see 
OhamberUyne  Evid.,  S  3570. 

7.  Story  Eq.  Jur.,  g  1047,  and  cases 
cited;  Row  v.  Dawson,  1  Ves.  332; 
Morton  ▼.  K«ylor,  1  Hill,  583.  Oral 
assignments.  Book  37,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  559. 

8.  Mandeville  v.  Welch,  5  Wheat. 
277;  Robbins  v.  Baoon,  3  Greenl.  346; 
Black  y.  Zacharie,  3  How.  (U.  S.) 
483;  McWilliams  ▼.  Webb,  32  Iowa, 
577;  Conway  t.  Cutting,  51  K.  H. 
407;  Blin  y.  Pierce,  20  Vt.  25. 

9.  Lewis  T.  Berry,  64  Barb.  503; 
Christmas  y.  Russell,  14  Wall.  60; 
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provided  dfe  *Q3&igniiig  intent  be  clear,  there  must  be  somi 
more  tl^' ft' 'mere  promise  —  an  actual  appropriation  in  fact^ 
without  reserving  to  the  holder  of  the  fund  any  control  over  it  — 
tcr^lCbfitute  an  assignment.^  And  the  splitting  up  of  a  demand, 
•  .j^houjgh  otherwise  admissible  in  equity,  is  said  to  be  inefffectual  as  a 
.  y,\'pSiTt  assignment,  without  the  debtor's  assent,  that  is  to  say,  the 
\  -  assent  of  the  third  party  who  has  the  payment  to  make,  inasmuch 
as  it  subjects  him  to  responsibilities  and  embarrassments  not  orig- 
inally undertaken  by  him  f  a  theory  which  in  equity  yields  often, 
in  these  days,  to  the  practical  accomplishment  of  just  ends.^  A 
remittance  may  be  specially  made  for  paying  off  a  certain  creditor, 
so  as  to  constitute  an  assignm^it  of  that  remittance ;  and  wherever 
A  owes  B,  and  B  owes  C,  and  it  is  mutually  agreed  that  A 
shall  pay  C  (the  principle  which  is  at  the  foundation  of  foreign 
exchange  transactions),  there  is  an  assignment  which  the  courts 
will  protect,^  if  the  mutual  arrangement  is  complete.^    Indeed,  it 


Moody  ▼.  Kyle,  84  MiM.  606;  Pi^lic     Bender  ed.,  note,  p.  1143.    But  as  this 


Schools  y.  Heath,  2  McCart.  22.  But 
only  upon  consideration.  Alger  v. 
Soott,  54  N.  T.  14. 

1.  ChristmaB  v.  Rusbell,  8upra; 
Field  y.  Magaw,  L.  R.  4  C.  P.  6Q0; 
Oanfield  v.  Monger,  12  Johns.  346; 
Blin  y.  Pierce,  20  Vt  25;  Story  Eq. 
Jur.,  §  1044;  Clarke  y.  Thompson,  2 
R.  I.  146. 

8.  Story,  J.,  in  Mandeyille  y. 
Welch,  5  Wheat.  277;  Getchell  y. 
Maney,  69  Me.  442.  See  Gary  ill  y. 
Mirror  Film*,  Inc.,  163  N.  Y.  Supp. 

268,  (App.  Diy.),  wMch  seems  to 
uphold  the  right  of  the  assignee 
under  a  partial  assignment  to  sue  at 
law.  A  recent  yiew  id  that  the  as^ 
signee  should  he  allowed  to  sut  at 
law  by  Joining  the  assignor  as  oo- 
plaintiff.  Dickinson  y.  Tyson,  125  K. 
Y.  App.  Diy.  735,  110  N.  Y.   Supp. 

269.  Assignment  of  part  of  claim, 
yalldity  of,  Book  32,  N.  Y.  Rpts., 


assent  may  be  implied,  and  notice  of 
an  assignment  should  always  be  giyen 
the  debtor,  the  rule  is  not  harshly  en- 
forced. See  Gibson  y.  Cook,  20  Pick. 
15;  Steyens  y.  Bowers,  16  K.  J.  L. 
16;  Gardner  y.  Smith,  2  Heisk.  256; 
MdPike  y.  McPherson,  41  Mo.  521; 
Pomeroy  y.  Manhattan  Life  Ins.  C6., 
40  lU.  398. 

S.  Exchange  Bank  y.  McLoon,  73 
Me.  498,  and  yarious  English  and 
American  cases  cited.  The  assign- 
ment of  a  fractional  part  of  a  fund  is 
good  in  equity  where  the  person  who 
is  to  pay  raises  no  objection.  Kings- 
bury y.  Burrill,  151  Mass.  199;  Iau- 
igan  y.  Bradley  ft  Currier  Co.,  50 
N.  J.  Eq.  201,  24  Alt.  505. 

4.  Harwood  y.  Tucker,  18  Dl.  544; 
Wigginfe  y.  McDonald,  18  Cal.  126. 

5.  See  Borden  y.  Boardman,  157 
Mass.  410,  32  N.  E.  469. 
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has  long  been  a  settled  principle  that  any  liquidated  and  complete 
debt  may  be  transferred  by  a  triple  arrangement,  so  that  the 
debtor  of  the  assignor  shall  become  the  debtor  of  the  assignee,  and 
that  snch  an  assignment  is  with  sufficient  consideration;^  but 
(subject  to  modem  qualifications  as  to  giving  a  debtor  notice  of 
assignment^)  the  principle  of  the  case  requires  not  only  a  definite 
and  existing  fund  or  debt,  but  the  assent  of  the  debtor  or  depos- 
itary to  the  assignment.^  A  general  order  drawn  on  no  particular 
fund  is  no  assignment  f  and  merely  to  draw  upon  the  debtor  or 
party  who  makes  payment  is  insufficient,  whether  pro  tanio  or 
otherwise.^ 

No  particular  form  of  assignment  is  at  the  present  day  requisite; 
since  the  only  indispensable  thing  upon  which  equity  has  insisted 
is  that  the  assignor  intended  to  transfer,  and  the  assignee  to  accept 
the  transfer;  so  that  the  latter  might  be  enabled  to  come  into 
court,  and  have  the  full  formalities  on  his  behalf.^  An  instru- 
ment in  the  form  of  a  deed  setting  forth  the  parties,  the  subject- 
matter,  and  the  consideration,  and  reciting  that  the  one  party  does 
hereby  ^' grant,  sell,  assign,  and  set  over"  the  subject-matter 
described,  and  all  his  ^'  right,  title,  property,  and  interest "  in  the 


6.  lb. ;  Fairlee  ▼.  Denton,  S  B.  ft  C. 
395;  Crowfoot  y.  Gumey,  9  Bing. 
372 ;  Stiles  y.  Farrar,  18  Vt.  444. 

7.  See  infra,  g  78. 

8.  See  Kendall  y.  United  States,  7 
Wall.  113,  per  Miller,  J.;  Ford  y. 
Gamer,  15  Ind.  298.  An  unaccepted 
biU  of  exchange  or  draft  is  not  eyen 
an  equitable  assignment.  Casbman  y. 
Harrison,  90  Cal.  297,  27  Pac.  283. 

9.  Drafts  and  orders  are  not  assign- 
ments.  Book  12,  N.  T.  Rpts.,  Bender 
ed.,  note,  p.  331. 

1.  Hall  y.  Flanders,  83  Me.  242,  22 
Atl.  168;  Coyert  y.  Rhodes,  48  Ohio 
et  66,  27  N.  E.  94.  The  check  of  a 
general  depositor  for  part  of  his  de- 
posit is  iK^t  an  assigmnent  pro  Umto 


without  the  bank's  acceptance.  First 
Nat  Bank  y.  Clark,  134  N.  Y.  368, 
32  N.  E.  38.  See  further,  Hull  y. 
Culyer,  143  HI.  506,  32  N.  E.  265; 
First  Nat.  Bank  y.  Hartman  Steel 
Co.,  87  Ga.  435, 13  S.  E.  586. 

But  a  check  or  draft  or  order  upon 
an  entire  and  specific  fund  makes  a 
legal  assignment.  Hemphill  y,  Yerkes, 
132  Penn.  St.  545,  19  Atl.  342.  While 
part  of  a  d€ft)t  or  money  claim  is  not 
assignable  at  law,  it  may  be  assigned 
in  equity,  so  as  to  constitute  an  equi- 
table lien  upon  the  fund.  Warren  y. 
First  Nat  Bank  of  Columbus,  149  HI. 
9,  38  N.  E.  122,  25  L.  R.  A.  746. 

a.  Fourth  Street  National  Bank  y. 
Tardley,  165  U.  S.  634,  17  Sup.  Ct 
439,  41  L.  Ed.  855. 
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same^  to  the  other  party,  ^^  to  have  and  to  bold  the  same  "  to  the 
latter,  ^'  his  executors,  administrators,  and  assigns,  to  his  and  their 
use  and  behoof  forever,"  is  a  suitable  means  of  making  formal 
assignment;  the  instrument  being  properly  dated  and  executed 
by  the  assignor,  upon  the  addition  of  a  power-of-attomey  clause 
to  enable  the  assignee  to  collect  and  recover  the  same,  and  being 
duly  delivered,'  Some  such  formal  writing  is  peculiarly  appro- 
priate to  the  transfer  of  a  mere  debt,  claim,  or  demand,  like 
wages,  a  legacy,  or  a  money  balance  due,  which  is  utterly  without 
visible  or  tangible  voucher  of  title ;  and  it  may  well  accompany 
the  delivery  of  certificates  of  stock,  bonds,  letters-patent,  and  other 
muniments  of  title,  in  case  one  of  these  latter  money-rights  be  the 
property  assigned.  But  other  writings,  manifesting  by  language 
the  assigning  intent,  are  constantly  accepted  by  the  courts  as  suffi- 
cient, if  duly  delivered,  without  regard  to  any  particular  form  of 
words,  or  even  requiring  the  use  of  the  word  "assign,"  or  an 
expression  of  value  received, —  such  as  an  order  on  the  debtor ;  ^ 
a  letter  of  attorney  with  words  expressive  of  an  assigning  purpose, 
even  though  not  irrevocable  in  terms;  ^  or  special  written  direc- 
tions to  the  debtor ;  ^  while,  on  the  other  hand,  are  writings  which 
have  been  pronounced  insufficient  because  indicating  less  than  an 
assigning  intent  on  the  owner's  part,  such  as  the  mere  authority  to 
another  to  collect  and  receive  on  his  behalf/  Assigning  a  security 
or  document  of  title,  not  negotiable,  by  handing  it  over  with  the 
assignor's  name  indorsed  on  the  back,  is  often  held  sufficient ;  the 


8.  See  Curt.  Conveyancer,  "AMign- 
ments ;  "  Bromley  y.  HoUand,  7  Veft. 
2S;  People  v.  Tioga,  19  Wend.  73. 
To  execute  an  aasignment  without 
delivering  it  ie  inBufficient.  Clark  v. 
Boyd,  2  Obio,  56;  Bitter  v.  Steven- 
son, 7  Cal.  3S8. 

4.  Field  ▼.  Mi^w,  L.  R.  4  C.  P. 
660;  Tieman  v.  Jackson,  5  Pet.  59S; 
Blin  v.  Pierce,  20  Vt.  25;  Clarke  v. 
Thompson,  2  R.  I.  146;  Moore  v. 
Lowrey,  25  Iowa,  336;  Harrington  v. 


Rich,  6  Vt.  666;  Adams  y.  Robinson, 
1  Pick.  461. 

6.  Weed  y.  Jewett,  2  Met.  608; 
Bromley  y.  Holland,  7  Ves^  28;  Peo- 
ple y.  Tioga,  11>  Wend.  73. 

6.  See  King,  Be,  14  Ch.  D.  179;  7 
Oh.  D.  419;  In  re  Hurst,  7  Wend. 
239 ;  Able  v.  Shields,  7  Mo.  120. 

7.  Green  v.  Ashby,  6  Leigh,  135; 
Spain  V.  Hamilton,  1  Wall.  604;  Rob- 
inson V.  Tipton,  31  Ala.  595;  Ford 
y.  Gamer,  15  Ind.  298;  Boesch  y. 
Graff,  133  U.  S.  697. 
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indication  here  being,  not  to  indorse  as  in  negotiable  paper,  bnt 
as  it  would  appear  (especially  if  the  word  **  assigned  "  were  writ- 
ten or  there  was  a  printed  blank  on  the  back  of  the  instnunent 
which  was  really  signed  by  the  assignor) ,  to  anthorize  the  assignee 
to  write  a  formal  assignment  to  himself  over  the  signature.^  One 
should  not  expect  indorsement  of  a  non-n^otiable  instrument  like 
a  stock  certificate  to  have  the  same  effect  as  indorsing  a  bill  or 
note;  though  mercantile  tendency  is  so  greatly  to  assimilate  all 
such  instruments.^  Far  less  than  this  is  acceptable,  however. 
Even  gifts,  transfers  utterly  without  consideration,  are  now  estab- 
lished, as  to  many  species  of  incorporeal  chattels,  by  merely  deliv- 
ering the  security  or  document  of  title  with  no  other  writing 
whatever ;  ^  which  is  a  rule  of  application,  no  less,  but  rather 
more,  to  transfers  for  value.^  There  should  be,  doubtless,  the 
intent  to  transfer  title  accompanying  the  delivery;  but,  upon 
proof  of  suitable  intent,  any  assignment  by  word  of  mouth  will 
stand,  as  the  rule  is  now  applied, —  even,  as  it  is  held,  the  assign- 
ment of  an  account,  or  other  incorporeal  money  right  utterly  with- 
out corporeal  voucher;  and  the  verbal  assignment  which  is  thus 
established  by  the  conduct  of  the  parties,  as  what  they  really  meant, 
is  at  least  enough  to  entitle  the  assignee  to  equitable  protection 
in  the  courts,  proper  notice  thereof  having  been  given  to  the 
debtor.^     A  like  principle  is  applicable  to  re-assignments;^   and 


8.  See  KeWll  y.  Hancock,  15  Ark. 
511;  Ryan  v.  Maddux,  6  Oal.  247; 
Odenheimer  y.  Douglasa,  5  B.  M<m. 
107 ;  Henley  y.  Bush,  33  Ala.  036. 

9.  See  White  v.  Brooklyn,  122  N.  T. 
53,  as  to  indorsing  a  tax  certificate 
by  way  of  assignment. 

L  2  Schoul.  Pers.  Prop.,  M  75, 166 ; 
Story  Eq.  Jnr.,  §  1047.  And  see  Lioey 
V.  Licey,  7  Penn.  St.  251;  Grain  v. 
Paine,  4  Cash.  483;  Boyd  v.  Bock- 
port,  Ac,  Mille,  7  Gray,  406.  Hence 
one  n»ight  deliyer  the  Security  so  as 
to  give  the  transfer  effect,  though  an 
aaatgnineni  accompanied  it  which  he 


failed  to  execute  properly.    Mowry  t. 
Todd,  12  Mass.  2S1. 

a.  But  cf .  TalluMUft  T.  Hoey,  80  K. 
Y.  537.  Real  transaction  may  he 
shown  in  relation  to  assignments.  See 
Ghamherlayne  Erid.,  S  3546. 

S.  Crane  y.  Gough,  4  Md.  316;  Pass 
y.  McRea,  36  Miss.  143;  Koyes  y. 
Brown,  33  Vt.  431;  Hackett  y.  Mox- 
ley,  65  Vt.  71,  25  Atl.  89S;  GariMey 
y.  Gardner,  49  Me.  167;  Currier  y. 
Howard,  14  Gray,  Ml;  Cleyeland  y. 
Martin,  2  Head,  128 ;  Brigge  y.  Dorr, 
19  Johns.  95;   Galway  y«  Fullerton, 
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parol  authority  given  by  the  owner  to  another  to  assign  for  him 
in  writing  has  been  piononnoed  satisfactory.^  An  instrument  of 
assignment  ought  of  course  to  be  suitably  delivered  and  receivedi 
as  between  the  parties.^ 


a  C.  E.  Green,  300;  Dnrst  t.  Swifts 
11  Tex.  ars. 

4.  Ball  T.  Lftrkis,  3  K.  D.  Smith 
(N.  Y.),  655;  Sumpfter  t.  Tucker,  14 
Ark.  185.  The  doetrine  of  the  text 
la  affeeted  someirhat  by  local  statutee 
and  praeiioey  as  applied  to  certain 
elaooci  of  personal  property.  But  the 
rule  is  t»Toadly  applied  as  to  etrictly 
personal  chattels;  even  to  dispensing 
Is  moat  States  with  aasignments  of 
bonds  and  other  specialtiev  by  instna- 
ment  as  solemD.  ae  the  original.  See 
Currier  y.  Howard,  14  Gray,  511; 
Gillett  y.  Campbell,  1  Den.  520.  But 
see  Chadaey  y.  Lewis,  1  Gilm.  153. 
Mortgages  of  personal  property  follow 
the  rule^  But  the  principle  is  not  unl- 
yersally  admitted  as  to  mortgagee  of 
real  estate.  Of.  DulBeld  v.  Elwes,  1 
Bligh,  v,  s.  533;  Allen  y.  Panooasty 
1  Spencer,  S6 ;  Prescoit  y.  Saiingwood, 
23  Me.  345;  Olde  y.  Cummings,  31  111. 
188. 

6.  Spiker  y.  Njdegger,  30  Md.  315. 

See  the  clear  language  of  Shaw,  C. 
J,,  in  the  Massachusetts  case  of  Pal- 
mer y.  Merrill,  5  Cuah.  282,  286 
(1866).  Here  the  inaured  person 
under  a  life  policy,  by  his  indorsement 
in  writing,  assigned  part  of  the  sum 
thereby  insured,  but  still  kept  the 
policy  in  his  hands;  and  upon  this 
ground,  as  well  as  others,  it  was  held 
that  the  assignment  was  insufficient, 
although  notice  of  the  assignment  had 
been  given  to  the  insurers.  Palmer  y. 
Merrill,  6  Gush.  282.  But,  when  bO- 
conipanied  by  suitable  deliyery,  the 
assignment  of  a  life-insurance  policy 


is  good  whether  absolutely  or  by  way 
of  moregsge  or  i^edge  to  secure  some 
debt.  Wright  y.  Wright,  1  Ves.  400; 
Ashley  y.  Ashley,  3  Sink  140;  St 
John  y.  Am.  Mut.  Life  Ins.  Co.,  3 
Kern.  31.  See  c.  post,  as  to  Life  In- 
surance. Policies  of  insurance  against 
fire  or  marine  risks  are  not  of  their 
own  nature  assignable,  being  in  the 
nature  of  personal  contracts  witii  the 
party  insured;  though,  with  the  in- 
surer's assent,  an  assignment  may  be 
and  frequently  is  effected,  where,  for 
instance,  the  insured  property  is  sold 
or  made  security  for  borrowed  nkoncy. 
Flanders  Fire  Ins.  60,  434;  Lyndi 
y.  Dalsell,  4  Brown  Pari.  Cas.  431; 
iOtna  Ins.  Co.  y.  Tyler,  16  V7end. 
385.  See  ffoat.  Part  III.,  e.  11.  If  a 
bond  is  assigned,  it  should  be  deliy- 
ered  to  the  assignee.  See  Smith  Man. 
ISq,  247 ;  Carey  y.  Dennis,  13  Md.  1 ; 
Chase  y.  Breed,  5  Gray,  440.  And  the 
assignment  of  shares  in  joint-stock 
companies,  such  as  banks  and  railroad 
companies,  by  way  of  pledge  or  se- 
curity for  mon^  advanced,  is  usually 
effected  by  delivery  of  the  certificates, 
with  a  power  of  attorney  to  the  lender 
to  make  the  actual  transfer  on  the 
company  books;  while  upon  an  abso- 
lute sale  of  stock  the  old  certificates 
should  be  delivered  up  to  the  company 
and  new  ones  issued.  2  Kent  Com. 
577,  n.,  and  Part*  III.,  c.  0,  poH. 
Upon  this  topic  we  shall  have  mors 
to  say  when  we  consider  at  length  the 
various  speeies  of  incorporeal  prop- 
erty. 
6.  See  asslgnmenit  ipoid  for  want  of 
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§  78.    The  Subject  Continued ;  Notice  of  Assignment  to  Debtor, 
etc. 

The  principle  of  an  assignment  being,  where  incorporeal  rights 
are  concerned,  that  three  parties,  the  assignor,  the  assignee,  and 
the  debtor,  are  to  be  regarded  in  the  transaction,  the  rights  of  an 
assignee  are  not  taken  to  be  perfect  so  long  as  the  debtor  is  utt^erly 
ignored.  The  old-fashioned  assignment  viewed  the  three  parties 
as  standing  on  an  equal  vantage  ground  of  mutuality.^  But  the 
modem  rule  pays  less  deference  to  the  debtor,  unless  specially 
compelled  by  statute  or  the  contract;  for  it  is  usually  satisfied 
when  simple  notice  of  the  assignment  is  given  to  the  debtor.  In 
order,  then,  to  perfect  an  assignment  of  incorporeal  personalty 
not  of  a  negotiable  character,  there  must  be  at  least  notice  of  such 
assignment  given  to  the  debtor;  else,  by  the  law  of  England  and 
many  of  the  United  States,  the  assignee's  rights  are  postponed  to 
the  subsequently  acquired  bona  fide  claims  of  creditors  and  pur- 
chasers against  the  assignor,  and  to  all  intervening  rights  and  equi- 
ties of  the  debtor  himself.^  The  debtor  avoids  the  assignee's  claim 
by  bond  fide  paying  the  assignor  before  notice  of  the  assignment ; 
though,  upon  the  receipt  of  notice,  his  relations  are  changed,  and 
he  makes  payment  to  any  other  party  than  the  assignee  at  his 
periL^  So,  too,  as  to  subsequent  purchasers  and  creditors,  who- 
ever takes  a  new  assignment  with  notice  of  a  prior  assignment 
to  another,  which  carried  the  legal  title,  acquires  no  interest  in 
the  thing;  while  a  second  assignee,  who  takes  without  such  notice 


deliveiy  before  tbe  aaftignor  died.    60 
Ohio  St.  444. 

7.  Supra,  §  73. 

8.  Dearie  v.  Hall,  3  Row.  1;  Bishop 
T.  Holcomb,  10  Conn.  444;  Murdock 
V.  Finney,  21  Mo.  138;  Clodfetter  v. 
Cox,  1  Sneed,  330 ;  Ward  v.  Morrison, 
25  Vt.  593 ;  Fisher  ▼.  Knox,  13  Penn. 
St.  622;  Porter  ▼.  Dunlap,  17  Ohio 
St.  591;  Field  t.  Magaw,  L.  B.  4 
C.  P.  WO. 

9.  Loomis  v.  Loomis,  26  Vt.  198; 


Hackett  ▼.  Martin,  9  Greenl.  77; 
Goodrich  ▼.  Stanley,  23  Conn.  79; 
Murdock- T.  Finney,  21  Mo.  138;  Reed 
y.  Marble,  10  Paige,  409;  Eastman  v. 
Wright,  6  Pick.  322;  Field  v.  New 
York,  6  N.  Y.  179.  The  rule  of  no- 
tice applies  where  an  executor  or 
trustee  or  corporate  officer  is  the  party 
to  pay  the  debt.  Parks  v.  Innes,  33 
Bail).  37;  Thayer  ▼.  Lyman,  85  Vt. 
646 ;  In  re  Hercnlea  Ins.  Co.,  L.  R.  19 
Eq.  308. 
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and  gives  the  debtor  the  first  notice  of  assignment,  has  the  prior- 
ity.^ With  such  qualifications  an  assignment  is  to  be  pronounced 
valid  as  between  assignor  and  assignee.^ 

But  it  should  be  added,  that,  as  concerns  the  rights  of  subse- 
quent attaching  creditors  and  purchasers,  there  are  certain  States 
which  hold  to  the  contrary ;  regarding  the  assignment  as  complete 
in  itself,  so  far  as  all  but  the  debtor  himself  is  concerned,  though 
without  notice  of  the  assignment;  and  consequently  permitting 
the  first  assignee  to  prevent  the  debtor  from  actually  paying  over 
to  a  third  party,  regardless  of  the  latter's  notification  to  the  debtor, 
by  making  his  own  title  known  at  that  late  day.^  Cases  may  arise 
where  the  peculiar  circumstances  require,  for  perfect  safety  of  the 
transaction,  that  third  parties  should  be  seasonably  notified  who 
might  otherwise  be  misled,  or  bona  fide  holders  without  notice ;  and 
where  again  there  is  some  party  holding  the  chattel  who  himself 
needs  to  be  notified,  though  rather  a  bailee  than  a  debtor/ 


1.  Dearie  v.  Hall,  3  Ross.  1,  and 
other  cases,  supra. 

Be  Freshfield's  Trusts,  11  Oh.  D. 
198,  reaffinxM  the  principle  of  Dearie 
V.  Hall  (3  Roto.  1)  against  all  techni- 
cal objections;  and  holds  that  the 
second  assignee  of  an  equitable  inter- 
est in  a  fund,  who  liao  given  notice 
of  his  assignment  to  the  fund-holder, 
takes  priority  of  a  first  assignee  who 
has  failed  to  give  notice.  For  notice 
given  to  the  legal  depositary  of  the 
fund  is  going  as  far  towards  taking 
equitable  poeeession  as  it  in  possible 
to  go.    Ib.^  citing  3  Russ.  1,  5S. 

A  .bank  ia  justified  in  paying  under 
an  original  assignment  though  receiv- 
ing notice  of  a  second  assignment. 
Beran  v.  Tradesmen's  Bank,  137  K. 
Y.  450. 

9.  See  Moore  v.  Metropolitan  Nat. 
Bank,  55  N.  T.  41;  Bishop  v.  Hol- 
comb,  10  Conn.  444.  Notice  to  a 
debtor  is  not  always  a  prerequisite  in 


equity,  especially  where  there  ia  no 
contest  between  the  assignor  and  his 
aasignees. 

8.  Kingman  v.  Perkins,  105  Mass. 
Ill;  Quigley  v.  Welter,  95  Minn.  383, 
104  N.  W.  236;  Warren  v.  Copelin,  4 
Met.  (Mass.)  594;  Bank  of  Valley  t. 
Gettinger,  »  W.  Va.  309. 

All  thia  is  matter  of  statute  r^^- 
lation  to  a  considerable  extent,  espe- 
cially with  reference  to  particular 
classes  of  tranaaotions.    Po8i,  §  82. 

4.  Notice  to  one  of  joint  trustees 
of  a  fund  will  suffice.  Ward  v.  Dun- 
combe,  (1893)  App.  C9M.  369.  No- 
tice to  one  of  the  selectmen  of  the 
town  euffices,  as  financial  agents. 
63  Vt.  296.  And  as  to  a  city,  see 
Bank  of  Harlem  v.  Bayonne,  48  N. 
J.  Eq.  246.  But  there  must  be  a 
notice.  First  Nat.  Bank  v.  Fair,  137 
Penn.  St.  328.  See  Newman  v.  Irwin, 
43  La.  Ann.  1114. 
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Notice  to  the  debtor  sufSoes  without  showing  the  seonritj  or 
offering  evidence  of  the  assignmenty  eBpecially  if  the  debtor  asks 
for  no  proof;  notice  in  conrt  has  been  to  a  certain  extent  deemed 
acceptable;  implied  notice  too,  and  likewise  the  debtor's  own  ad- 
missionsy  will  charge  him,  not  actual  notice  alone.^  Bnt  whether 
actual  or  constructive,  there  should  be  a  positive  notice  of  one's 
title  under  the  assignment  sufficient  to  put  the  debtor,  bailee,  or 
fund-holder  on  his  guard.^  Nor  can  the  want  of  notice  to  the 
debtor  by  the  first  assignee  avail  a  subsequent  creditor  or  pur- 
chaser who  himself  is  chargeable  with  notice  of  the  assignment.' 
It  is  notice  to  such  creditor,  rather  than  notice  to  the  debtor, 
which  the  rule  in  such  a  case  exacts ;  *  and  notice  by  the  assignee's 
procurement  binds  as  well  as  notice  given  by  the  assignee  person- 
ally.* 

Where  the  assignee  himself  sells  or  incumbers  a  money  right 
which  has  been  equitably  assigned  to  him,  notice  in  fact  should  be 
given  to  the  debtor  or  holder  of  the  fund  assigned ;  else,  if  he  was 
only  notified  of  the  first  assignment,  his  payments  to  the  first 
assignee  will  sufficiently  discharge  him.^  The  debtor,  fund-holder, 
or  bailee  is  entitled  to  set  off  his  own  lien  claims  against  the 
assignment,  and  equities  between  the  original  parties  must  be 
respected  by  an  assignee.  So  do  original  equities  affect  subse- 
quent assignees.^ 

§  79.    The  Subject  Continued;  What  an  Assignment  Confers. 

An  assignment  carries  with  it  the  accruing  interest  or  income 

5.  In  re  Hercales  Ins.  Co.,  L.  R.      v.  Holoomb,  10  Conn.  444;  Creed  v. 
16  Eq.  302;  BeaD  T.  Simpson,  16  Me.      lAncaiter  Bank,.  1  Ohio  St.  1. 


49;  Jewett  ▼.  Dockray,  34  Me.  46; 
Budianan  v.  Taylor,  Add.  (Pa.)  154; 
Dale  y.  Kimpton,  46  Vt.  76. 

6.  See  Kellogg  ▼.  Kraiver,  14  S.  ft 
R.  137;  Robinson  y.  Marshall,  11  Md. 
261 ;  Anderson  y.  Van  Alen,  12  Jcdins. 
343;  SteiMtrt  y.  Kirkland,  19  Ala. 
162;  Cahoon  y.  Morgan,  38  Vt.  234. 

7.  Dearie  y.  Hall,  3  Rnas.  1 ;  Bishop 


8.  See  Brady  y.  State,  26  Md.  290. 

9.  Barron  y.  Porter,  44  Vt.  587. 

1.  Stocks  y.  Dobbins,  4  D.  M.  ft  G. 
11,  17.  And  see  Wm*.  Pers.  Prop. 
17tii  Eng.  ed.  613. 

a.  Burton  y.  Willin,  6  Houst.  622; 
Oommereial  Bank  y.  Burch,  141  ID. 
619.    Otherwise  with  negotiable  paper. 
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of  the  principal  thing  assigned ;  ^  and  further,  oonceming  per- 
sonally at  least,  the  assignment  of  a  debt,  the  principal  thing,  is 
presumed  to  include  as  its  incident  an  assignment  of  the  collateral 
security  which  the  assigning  party  may  hold  to  enforce  payment^ 
In  short,  the  assignment  entitles  the  assignee  to  every  assignable 


8.  Kane  y.  Bloodgood,  7  J<riui».  Ch, 
90;  Gannett  t.  Canningham,  34  Me. 
56.  And  see  Boykn  ▼.  Leonard,  2 
AUen,  407,  as  to  the  aaeignment  of 
wages  carryiog  future  wages  under 
the  engagement.  And  see,  as  to 
additiimal  or  subsequent  machinery 
under  an  assignment,  Holr<^d  ▼. 
Marshall^  10  H.  L.  CaS.  192;  Hope 
T.  Haykj,  5  Bl.  ft  Bl.  845.  The 
principle  of  such  cases  is  that,  if  the 
assigmnent  of  af ter^acquired  properly 
does  not  strietlj  operate  as  an  assign- 
ment to  pass  the  title,  it  will  never- 
theless be  effective  as  a  license,  on 
the  part  of  the  assignor,  for  the  as- 
signee to  take  possession  and  hold 
the  ppopertj  as  part  of  his  security. 
See,  too,  as  to  assigning  an  inchoate 
right  of  action,  The  Wasp,  L.  R.  1 
Ad.  &  Ec.  367. 

The  fundamental  principle  of 
notice  in  equitable  assignments,  re- 
quiring all  parties  affected  by  the 
transaction  between  assignor  and 
assignee  to  be  notified,  appears  to 
be  that  eyerything  should  be  done 
towards  oftytaining  quasi  possession 
that  the  subject  admits  of ,  so  as  to 
prevent  payment  by  the  holder  of  a 
fund  or  person  indebted  to  the  as- 
signor himself,  and  to  guard  against 
the  demnds  of  subsequent  assignees 
or  purohasens,  who  might  otherwise 
be  deceived  into  the  supposition  that 
the  assignor  had  still  the  complete 
title;  also  to  some  extent  by  way  of 
an  assignee's  more  adequate  protec- 
tion   against   the    assignor   himself. 


Story  £q.  Jur.,  S§  1046,  1047;  Loomis 
V.  Loomis,  26  Vt.  196;  Foster  v. 
Blackstone,  1  Myl.  &  K.  297.  Thus, 
notioe  of  the  as^gnment  of  an  insur- 
ance policy  must  be  given  to  the  in- 
surer. Th<»npson  v.  Tompkins,  2  Dr. 
&  Sm.  8;  Flanders  Fire  Ins.  69,  434; 
§  547,  po9t.  In  the  case  of  shares  in 
a  stock  company,  notioe  of  pledge  or 
transfer  must  be  given  to  the  com- 
pany. See  pott,  S§  495-500;  2  Kent 
Com.  577,  n.  Where  freight  is  as- 
signed, notice  to  the  chMrteiers  is 
required.  Brown  v.  Turner,  L.  R.  2 
Eq.  806.  Instances  where  the  same 
principle  applies  might  be  multiplied. 
And  our  patent  and  copyright  acts 
require  the  assignments  of  interests 
of  this  nature  to  be  in  writing  and 
duly  recorded  at  the  proper  public 
office,  in  default  of  which  the  assign- 
ment is  void  as  against  subsequent 
purchasers  or  mortgagees  for  valu- 
able consideration  without  notice. 
See  Act  of  July  8,  1870,  §§  36,  89  f 
§§  528,  539,  post. 

4.  Jones  v.  Huggeford,  3  Met.  615; 
Waller  v.  Tate,  4  B.  Monr.  529; 
Craig  V.  Parkis,  40  N.  Y.  181 ;  Hurt 
V.  Wilson,  38  Cal.  263;  Fitzsim- 
mons's  Appeal,  4  Penn.  St.  246; 
Strother  v.  The  Hamburg,  11  Iowa, 
59 ;  Miller  v.  Hoyle,  6  Ired.  Eq.  269 ; 
Story  Eq.  Jur.,  §  1047  a.  Assignment 
of  debt  carries  security.  Book  29, 
N.  Y.  Rpts.,  Bender  ed.,  note,  p.  1162. 
Transfer  of  account  and  note  therefor. 
Book  6,  K.  Y.  Rpts.,  Bender  ed.,  note, 
p.  127. 
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remedy,  lien,  or  security  available  to  the  assignor  as  a  means  of 
indemnity  or  payment,  unless  expressly  excepted  in  the  assign- 
ment. This  doctrine  is  subject,  however,  to  statute  modification 
and  the  distinct  agreement  of  the  parties;  and  where,  as  in  the 
case  of  a  pledge  and  not  a  mere  lien,  the  security  should  be  in 
possession  of  the  creditor,  a  pledgee's  assignment  of  the  debt  ought 
to  be  accompanied  by  a  delivery  of  the  pledge  in  order  to  carry 
the  security  over.^ 


§  80.     The  Subject  Continued;  Disputing  Consideration,  etc., 
of  Assignment. 

The  rule  is  general  in  equity,  that  the  assignee's  interest  in 
incorporeal  personalty  shall  prevail  against  all  persons  having 
express  or  implied  notice  of  the  trust  or  assignment,  provided  the 
assignment  be  bond  fide  and  for  valuable  consideration.^  An 
assignment,  like  any  transfer,  may  be  directly  impeached  for 
fraud  upon  the  assignor  or  his  creditors ;  in  which  event,  suppos- 
ing the  transfer  set  aside,  the  debtor  must  respond,  not  to  the 
assignee,  but  to  the  assignor  or  original  creditor,  or  to  those  rep- 
resenting his  interest,  consistently  with  the  finding  in  the  case.^ 
But,  unless  the  title  be  thus  disputed,  it  matters  not,  as  between 
debtor  and  assignee,  what  consideration  was  paid ;  for  the  former 
must  respond  to  the  same  extent  as  before  (though  the  fact  of  an 
assignment  puts  him  to  the  exercise  of  greater  caution  on  his  own 


S.  See  Johnson  y.  Smith,  11  Humph. 
396;  Chapman  v.  Brooks,  31  N.  T. 
75;  Whittle  v.  Skinner,  23  Vt.  531; 
Dovey's  Appeal,  97  Penn.  St.  153. 
Assignment  of  a  contract,  modified 
eince  ita  original  execution,  emibracea 
such  modifications.  Wood  ▼.  Dono- 
van, 132  Mass.  84.  As  to  assignm^t 
of  an  overdue  note,  see  Wetmore  v. 
Neuberger,  44  Mich.  362 ;  Van  Scihoon- 
hoven  t.  Ottrley,  86  N.  Y.  187.  The 
assignee  is  here  put  upon'  inquiry. 


6.  See  Henry  t.  Milham,  1  Green, 
266;  Anderson  v.  Van  Alen,  12 
Johns.  343;  lAUghlin  v.  Fairbanks, 
8  Mo.  367;  Kennedy  y.  Parke,  2  C. 
£.  Green,  415. 

7.  See  Holbrook  v.  Burt,  22  Pick. 
546;  Lonsdale's  Estate,  29  Penn.  St. 
407;  Langley  v.  Berry,  14  N.  H.  82; 
Crawford  v.  Brooke,  4  Gill.  213; 
Doolittle  ▼.  McGullough,  7  Ohio  St. 
299;  Parmelee  y.  Cameron,  41  N.  T. 
392. 
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behalf,  while  the  latter  is  assumed  to  be  the  real  party  in  interest, 
with  a  title  fairly  obtained  upon  adequate  consideration.® 

Under  the  rules  of  evidence,  proof  may  be  submitted  to  show 
that  a  transfer,  —  such  as  the  indorsement  in  blank  of  a  non- 
negotiable  instrument,  —  which,  on  its  face,  purports  an  assign- 
ment carrying  full  title  and  ownership,  was  in  reality  only  a 
transfer  as  security  for  a  loan  of  money,  or  otherwise  by  way  of 
mere  bailment  or  trust ;  '  for  assignment  may  be  for  a  special  pur- 
pose, as  concerns  all  parties  affected  by  notice  thereof.^ 

§81.    The  Subject  Continued;  Assignee's  Rights  and  Remedies. 

But  what  is  the  assignee's  position  under  a  valid  assignment  ? 
To  use  the  common  phrase,  he  stands  in  the  assignor's  shoes: 
that  is  to  say,  he  takes  the  incorporeal  money-right,  or  right  in 
action,  subject  in  general  to  all  equities  and  offsets  which  at  the 
time  of  assignment  prevailed  against  his  assignor;  acquiring  no 
more  and  no  less  than  the  assignor's  rights,  save  so  far  as  qualified 
by  active  fraud  or  the  debtor's  failure  to  receive  immediate  notice 
of  the  assignment.  For  no  one  can  transfer  a  better  right  than 
he  himself  possesses.  This  rule  is  of  universal  application  to 
assignments ;  ^  and  consequently  the  bond  fide  assignee  for  value 
of  a  money-right  without  notice  of  an  infirm  title  is  much  less 


8.  Huson  y.  Pitman,  2  Hayw.  331; 
Horn  V.  Thompson,  11  Foet.  562; 
Hancock's  Appeal,  34  Penn.  St.  155; 
Whittaker  v.  Johnson,  10  Iowa,  161; 
Belden  v.  Meeker,  47  N.  Y.  307.  Cf. 
Tallman  v.  Hoey,  89  N.  Y.  537,  where 
no  actual  assignment  could  be  said 
to  have  taken  place,  and  the  presump- 
tion of  the  text  was  repelled. 

9.  Baldwin  v.  iSy,  9  How.  (U.  8.) 
560;  Gkrriah  v.  Sweetser,  4  Pick.  374; 
Owens  ▼.  Miller,  29  Md.  144;  Cuth- 
bert  V.  Wolfe,  19  Ala.  373.  And  as 
to  the  interpretation  of  particular 
assignments,  see  U.  8.  Digest,  1st 
Series,  ''Assignment,''  §§  351-523. 


1.  lb. 

8.  Mangles  v.  Dixon,  3  H.  L.  702; 
Story  Eq.  Jur.,  §  1047;  Bush  v.  Lath- 
rop,  23  N.  Y.  535 ;  Ketchum  v.  Foot, 
15  Vt.  25»;  Scott  v.  Shreeve,  12 
Wheat.  605;  Smith  v.  Rogers,  14  Ind. 
224;  Leathers  v.  Carr,  24  Me.  351; 
Decker  v.  Adams,  4  Dutch.  511 ;  Fault 
V.  Tinsman,  36  Penn.  St.  lOS;  Shot^ 
weU  V.  Webb,  23  Miss.  375;  Jack  v. 
Davis,  29  Ga.  219.  Right  of  assignees. 
Book  21,  N.  Y.  Rpts.,  Bender  ed.,  note, 
p.  807.  Rights  of  executor  of  as- 
signee. Book  37,  N.  Y.  Rpta.,  Bender 
ed.,  note,  p.  503. 
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favored  than  the  oorresponding  holder  of  negotiable  paper  by 
indorsement,  as  we  shall  presently  see.^  It  is  farther  held,  not- 
withstanding the  distinction  taken  by  some  authorities  between 
'^  latent  equities/'  so  oalled,  and  those  prevailing  between  the  origi- 
nal parties  to  the  instrument,  that  the  equities  existing  between 
the  assignor  and  assignee  of  incorporeal  personally  attend  the  title 
transferred  to  a  subsequent  assignee  for  value  and  without  notice, 
the  latter  taking  the  exact  position  of  his  seller/ 

It  follows  that  the  assignor  will  not  be  allowed  to  impair  or 
defeat  his  bona  fide  assignee's  rights,  whether  the  assignment  be 
enforceable  at  law,  or  only  in  equity ;  ^  that  the  assignee  of  incor- 
poreal personalty  will  be  protected  against  the  assignor's  hostile 
acts  and  declarations  subsequent  to  the  transfer;  ^  and  that,  the 
transfer  once  made  bond  fide,  the  assignor's  right  of  subsequent 
interference  without  his  assignee's  consent  is  limited  to  the  right 
of  requiring  indemnity  against  costs  in  proper  cases  where  suit 
is  brought  on  the  debt  or  demand  in  his  name  by  the  assignee, 
and  of  preventing  experiments  from  being  made  at  his  risk  in  a 
litigation  which  concerns  the  debtor  and  assignee  only/ 

The  assignee's  rights  against  the  debtor,  too,  are  virtually  those 
of  the  assignor  previous  to  the  assignment.  !N'otice  of  the  assign- 
ment of  incorporeal  personalty  not  negotiable,  given  by  the  assignee 
to  the  debtor  (which  has  been  shown  essential  to  the  transfer  of 
a  full  title),  fixes  the  latter's  liability  from  the  time  he  gets  the 
notice,  and  cannot  defeat  any  equity  or  offset  then  existing/  But 
it  appears  to  be  the  duty  of  the  debtor,  upon  receiving  notice^  to 


S.  II  83,  S4. 

4.  Buftb  T.  Lathrop,  22  K.  T.  535. 
See  Ohio  Life  Inft.  Co.  y.  Boas,  2  Md. 
Oh.  25;  Davis  ▼.  Barr,  9  S.  ft  R.  137. 
AMignee  of  non-negotiable  chose  takes 
si]A>ject  to  equities.  Book  5,  K.  Y. 
Rpts.,  Bender  ed.^  note,  p.  380. 

5.  Chapman  ▼.  Haley,  43  N.  H.  800; 
Blin  y.  Pierce,  20  Vt.  25;  Parker  t. 
Kelly,  10  8m.  ft  M.  184. 

0.  Kimball  t.  Huntington,  10  Wend. 


675;   Halloran  t.  Whitcomb,  43  Vi. 
306. 

7.  Reed  v.  Kevins,  38  Me.  193; 
Gordon  v.  Drury,  20  N.  H.  353.  Bui 
as  to  fraudulent  assignees,  see  Atkin- 
son V.  Runnells,  60  Me.  440. 

8.  Leahi  v.  Dugdale,  34  Mo.  99; 
Huntington  v.  Porter,  32  Barb.  300; 
Kugler  V.  Taylor,  19  La.  Ann.  100; 
9upra,  §  78. 
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inform  the  assignee  promptly  of  such  equity  or  offset  on  his  part 
as  is  evidently  unknown  to  the  latter.'  After  receiving  notice 
under  a  bona  fide  assignment,  the  debtor  must  make  payment  to 
the  assignee,  and  recognize  him  as  owner,  imtil  correspondingly 
notified  of  a  sub-assignment  and  further  change  of  ownership ;  ^ 
and  equities  between  himself  and  the  assignor  later  than  the  as- 
signment and  receipt  of  notice  are  unavailable.^  In  the  case  of 
various  partial  assignments  duly  recognized  by  the  debtor,  assignees 
have  liens  in  the  order  of  the  respective  assignments.'  And 
should  the  debtor  prove  insolvent,  all  rights  of  priority  which  the 
assignor  may  have  had,  pass  to  his  assignee.^ 

Where  it  becomes  necessary  to  sue  the  debtor,  the  old  rule  of 
the  common  law  requires  an  assignee  to  sue  in  the  name  of  the 


8.  See  Scott  y.  Jones,  1  Brook.  244; 
In  re  Hercules  Ins.  Co.,  L.  R.  19  Eq. 
302.  But  see  Decker  v.  Adams,  4 
Butch.  Ml.  Qu,  as  to  how  far  th]# 
duty  extends,  beyond  an  obligati<m 
on  the  debtor's  part  not  to  mislead 
the  assignee  to  the  latter's  disadvan- 
tage. The  assignee  of  a  chose  in 
action,  or  security  of  any  kind,  where 
there  has  been  no  fraud,  stands  in 
the  same  situation  as  the  assignor  as 
to  the  equities  arising  upon  it.  He 
must  be  taken  to  be  cognizant  of 
them.  It  is  his  duty  to  make  in- 
quiries, and,  as  a  general  rule,  the 
creator  of  the  security  thus  assigned 
is  not  'bound,  on  receiving  a  simple 
notice  of  the  assignment,  to  Tolun- 
teer  information.  If  a  loss  arises,  it 
falls  upon  him  whose  duty  it  was  to 
make  the  inquiries,  and  who  has  not 
made  them.  Cator  y.  Burke,  1  Bro. 
0.  C.  434;  Turton  t.  Benson,  1  P. 
Wms.  496;  Chambers  t.  Goldwyn,  9 
Ves.  264.  But  if  the  notice  given  by 
tiie  assignee  discloses,  on  the  face  of 
it,  that  which  induces  the  belief  that 
he   has   been   deceived   in   accepting 


the  assigiuDent,  the  creator  of  the 
iecurity  is  bound  to  inform  the  as- 
signee of  the  real  circumstances ;  and, 
if  he  should  not  do  so,  he  may  be 
bound  to  perform  the  atipulations  of 
the  security,  without  being  allowed 
to  take  advantage  of  the  equities  ex- 
isting as  between  the  assignor  and 
himself.  Duke  of  Beaufort  ▼.  Nedd, 
12  d.  &  Fin.  24S.  Yet,  where  no 
fraud  exists,  nothing  to  lead  to  a  con- 
clusion in  the  creator's  mind  that  tbe 
other  party  has  been  deceired,  he  is 
not  bound  to  volunteer  information 
to  the  assignee.  Mangles  ▼.  Dixon, 
3  H.  Ld.  Cas.  702. 

1.  Myers  t.  South  Feather,  to.  Ode, 
14  Gal.  269;  Leahi  ▼.  Dugdale^  and 
other  cases  supra. 

S.  See  BartMt  t.  Pearson,  M  Me. 
9;  Cummings  y.  Fullam,  13  Vt.  484; 
Dariess  t.  Newton,  5  J.  J.  liarah.  89 ; 
Upton  T.  Wallace,  44  Vt.  552. 

8.  Chester  ▼.  Jumel,  125  N.  T.  287, 
26  N.  E.  757.  Otherwise  where  not 
recognised.    lb.    See  §  82,  post, 

4.  McAvity  ▼.  Lincoln  Go.,  88  Me. 
504. 
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assignor,  but  for  his  own  benefit :  and  there  are  numerons  deoisions 
which  prohibit  the  assignee  from  bringing  the  suit  in  his  own 
name  upon  certain  non-nogotiable  choses ;  unless,  indeed,  an  express 
promise  has  passed  from  the  debtor  to  himself  which  may  serve 
as  the  basis  of  the  suit.^  But  this  awkward  rule,  which  exposes 
the  assignor  to  hazard  while  forcing  the  assignee  into  a  circuitous 
procedure,  has  been  much  altered  under  our  local  practice  acts, 
so  as  to  permit  of  an  action  at  law  by  the  beneficial  owner  in  his 
own  name/  Equity  treats  the  assignee  as  the  party  in  interest, 
and  has  afforded  him  relief,  where  it  could  properly  take  juris- 
diction, in  proceedings  in  his  own  name:  but  an  assignee  should 
not  go  into  equity,  if  the  law  furnishes  an  appropriate  remedy;  ^ 
nor  is  the  assignor  an  unnecessary  party  to  a  bill  in  equity,  if  he 
has  an  interest  which  may  be  affected  by  the  decree.^  Where  one 
does  not  take  a  full  assignment  (e.  g.  of  security  as  well  as  the 
principal  claim),  he  is  not  in  a  position  to  sue  in  his  own  name.' 
What  the  debtor  can  set  up  in  defence  of  the  assignee's  suit  is 
substantially  what  might  have  been  set  up  against  the  assignor 


ff.  Pollard  ▼.  Somerflet  Fire  Ins.  Co., 
AZ  Me.  221;  Skinner  v.  Somes,  14 
Mate.  107;  Mt.  Oliyet  Cemetery  t. 
Shubert,  2  Head,  116;  Ruckman  t. 
OutwateFy  4  Dutch.  671;  McKinney 
▼.  Alvk,  14  m.  33 ;  De  Bany  ▼.  With- 
ers, 44  Penn.  St.  366;  Clarke  ▼. 
Thompeon,  2  R.  I.  146;  Smilie  t. 
Stevens,  41  Vt.  321.  See  Reed,  J., 
in  De  Barry  ▼.  Withers,  Bupray  as  to 
the  debtor's  ezprese  promise  to  the 
assignee.  Right  of  ataignee  to  con- 
tinue action  in  assignor's  name.  Book 
27,  K.  Y.  Rpts.,  Bender  ed.,  note,  p. 
469. 

a.  Dickinson  t.  Burr,  15  Ark.  327; 
Warner  ▼.  Wilson,  4  OlaL  310;  lage 
▼.  Boseieux,  15  Gratt.  83;  Bacon  t. 
Batee,  53  Vt.  30;  Gordon  ▼.  Downey, 
1  Gill.  41;  Cook  ▼.  Benn,  18  Mich. 
387;  Harper  t.  Butler,  2  Pet.  239; 
Myers  v.  Davis,  22  N.  T.  489. 


All  to  foreign  attaohment,  garnishee 
or  trustee  process,  which  affords  to 
creditors  under  local  legislation  a 
means  of  reaching  credits  and  other 
incorporeal  property  of  a  debtor  in 
a  third  person's  hands,  irrespective 
of  a  valid  assignment,  see  Bouv.  Diet. 
"Trustee  Process;"  Merrill  v.  En- 
glei^y,  28  Vt.  150;  Story  Eq.  Jur., 
§  1040  a.  A  discretionary  right  to 
sue  either  as  at  common  law  or  in 
one's  own  name  is  permitted  in  vari- 
ous State  codes.  Hampson  v.  Owens, 
65  Md.  583. 

7.  Hooker  v.  Eagle  Bank,  30  N.  T. 
83 ;  Adair  v.  Winchester,  7  Gill  ft  J. 
114;  Haynes  v.  Thompson,  34  Miss. 
17;  Dixon  v.  Buell,  21  111.  203. 

8.  Montague  v.  Lobdell,  11  Gush. 
Ill;  James  River,  Ac,  Co.  v.  Little- 
john,  18  Gratt.  53. 

9.  Batchelder  v.  Jenness,  59  Vt.  ICM. 
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himself.^  And  aooordingly,  the  oonsideration  of  the  assignment 
cannot  be  questioned  or  disputed  by  the  debtor  when  the  assignee 
sues,  unless  special  cause  can  be  shown  for  doing  so.^ 

Instances  may  arise  where  the  assignee,  who  has  diligently 
pursued  his  remedies  against  the  debtor,  and  sustained  loss,  has 
a  right  to  turn  and  pursue  the  assignor.  But  the  courts  are 
reluctant  to  admit,  upon  an  assignor's  part,  any  intention  to  stand 
as  indorser  or  guarantor  of  the  incorporeal  thing  transferred ;  and 
mutual  intention  is  doubtless  material  in  such  an  issue.  Where 
oonsideration  was  paid  the  assignor,  the  case  appears  to  be  subject 
to  the  rule  of  ordinary  sales  as  to  title,  genuineness,  and  war- 
ranty or  condition  precedent  generally;^  otherwise,  where  the 
transfer  was  gratuitous.  If  the  assignment  was  by  way  of  mere 
security,  the  assignee's  remedy  on  the  assignor's  principal  obliga- 
tion follows  the  usual  rule  of  collateral  security  or  pledge.  If  the 
assignee  took  the  risks  absolutely,  and  was  not  defrauded  by  the 
assignor,  the  latter  is  not  liable ;  and,  even  supposing  the  assignor 
to  have  undertaken  to  stand  towards  his  assignee  as  a  guarantor, 
the  assignee  can  have  no  recourse  against  him,  unless  he  has  pur- 
sued his  remedies  against  the  debtor  with  such  diligence  as  the 
circumstances  required,  and  without  success.* 


1.  See  Johnson  t.  Irby,  8  Hmnph. 
654;  Allen  v.  Miller,  11  Ohio  St.  374; 
Myere  v.  Davis,  22  N.  T.  489;  Henry 
▼.  Brown,  19  Johns.  49.  The  assignee's 
remedy  after  the  assignor's  death 
is  proteoted;  though  the  practice  of 
the  different  States  is  not  uniform. 
See  Grover  ▼.  Qrcfver,  24  Pick.  261; 
Moar  ▼.  Wright,  1  Vt.  57;  Seeley  y. 
Seeley,  2  Hill,  496;  Andrews  ▼.  Rue, 
34  N.  J.  L.  402 ;  61  Vt.  213. 

S.  Bamett  ▼.  Ellis,  34  Neb.  539 ;  43 
Ia.  Ann.  1036;  Young  ▼.  Hudson,  99 
Mo.  102,  128  S.  W.  632. 

S.  See  2  Sch.  PerB.  Prop.,  §§  318, 
37S;  SUnxt  t.  Stevenson,  1  South.  178 ; 
Flynn  ▼.  Allen,  57  Penn.  St.  482; 
Maokie  ▼.  Davis,  2  Wash.  (Va.)  219*; 


Fant  ▼.  Fanty  17  Gratt.  11;  Eumier- 
son  T.  Claywell,  14  B.  Mon.  18;  Fur-' 
niss  T.  Ferguson,  15  N.  T.  437.  By 
assigning  for  consideration  a  chase  in 
actum  at  its  face  value,  the  assignor 
warrants  by  implication  that  the 
maker  is  liable.  Daskam  v.  Ullman, 
74  Wis.  474,  73  N.  W.  321. 

4.  Graham  t.  Goudy,  Add.  (Pa.) 
55;  Greenlee  ▼.  Young,  1  Hayw.  3; 
Weaver  y.  Beard,  21  Mo.  155;  Lewis 
▼.  Hdblitsell,  6  Gill  ft  J.  259;  Champ 
bers  T.  Keene,  1  Met.  (Ky.)  2S9.  Ad 
express  undertaking  of  the  assignor  to 
be  liable  as  indorser  .requires  the  de- 
mand upon  the  debtor  and  notice, 
customary  in  the  case  of  negotiable 
paper.    Ellis  ▼.  Ihinham,  14  Ark.  127. 
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§  82.    Subject  of  Amignnicnt  as  Regulated  by  Statute. 

This  whole  subject  of  assigmnent  of  incorporeal  rights  is  to  a 
great  extent  regulated  and  controlled  in  these  days  by  statute.' 
Begistry  acts  are  quite  common  in  the  United  States;  especially 
with  reference  to  mortgages,  whether  of  real  or  personal  property, 
which  are  given  to  secure  a  debt,  and  in  cases  of  sale,  assignment, 
and  transfer  generally,  where  there  has  been  no  such  manifest 
delivery  of  the  property  or  transferred  possession  as  might  sufSce 
to  put  third  parties  on  their  guard.  Such  statutes  have  accord- 
ingly a  special  reference  to  the  assignment  of  money  rights  or 
incorporeal  property;  they  insist  upon  a  writing  (with  perhaps 
witnesses  or  an  acknowledgment),  and  the  assignment  under 
American  policy  should  be  recorded.^  The  general  policy  of  such 
statutes  is  to  protect  subsequent  purchasers  and  incumbrancers 
without  notice,  yet  not  necessarily  disturbing  the  rights  of  the 
original  parties  to  the  transaction  as  between  themselves.^ 


The  ftssignee  under  a  sealed  oontrael 
does  not  presumably  t>eoome  liable  on 
the  contract.  New  England  Co.  t. 
Rockport  Co.^  149  Mass.  381. 

Whether  one  signed  over  in  blank 
by  way  of  guaranty  or  indorsement, 
rather  than  simple  assignment,  is  mat- 
ter of  mutual  agreement  and  open  to 
I»tK>f.    Welsh  ▼.  E2>ersole,  75  Va.  651. 

a.  The  English  Act,  36  ft  37  Viet, 
e.  66,  I  25,  pronounces  any  absolute 
assignment  by  writing  under  the  as- 
signor's hand  of  any  debt  or  other 
legal  cho9e  in  action,  of  which  express 
notice  in  writing  shall  have  been 
given  to  the  debtor,  Ac.,  sufficient  to 
transfer  all  the  assignor's  legal  rights 
and  remedies  to  the  assignee  fnm 
the  date  of  such  notice.  The  debtor 
may  thus  discharge  the  debt  without 
tbe  assignor's  concurrence;  saving 
rights  of  protection  by  interpleader 
in  case  of  conflicting  claims  of  right. 

6.  See,  e,  g^  Browning  v.  Parker,  17 


R.  I.  183;  Mutual  Life  Ins.  Co.  v. 
Watson,  30  Fed.  653;  Riley  v.  Far- 
num,  69  N.  H.  43;  Burck  v.  Taylor, 
153  U.  S.  634.  A  recorded  assignment 
which  conforms  to  statute  takes  prece- 
dence of  an  unrecorded  one  of  earlier 
date.  Peabody  v.  Lewiston,  S3  Me. 
2S6.  But  an  unrecorded  assignment 
might  be  good  as  between  the  parties. 
PuUen  V.  Monk,  82  Me.  412,  19  Atl. 
909.  And  perhaps,  too,  as  against 
those  affected  with  seasonable  notice 
of  such  assignment.  An  informal 
writing  might  be  supported  between 
the  parties  as  an  equitable  assignment. 
Hyne  v.  Osbom,  62  Mich.  235,  28  N. 
W.  821;  §  77;  Moeser  v.  Schneider, 
158  Penn.  St.  412,  27  Atl.  1088. 

7.  A  public  official  may  not  assign 
freely  his  wages  or  salary.  Trow  v. 
Moody,  27  Cal.  App.  403,  150  Pac 
77;  Anderson  v.  Branstrom,  173  Micb. 
157,  139  K.  W.  40,  43  L.  R.  A.  H.  8. 
422,  n.;  OraQger  v.  Fvenoh,  162  Mieii. 
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§  83.    Negotiable  Initruments  Excepted  from  the  Old  Rule  of 
Aflsignineiit. 

To  the  old  rule  which  makes  the  assignment  of  incorporeal 
chattels  personal,  or  things  in  the  nature  of  a  chose  in  action. 


8«6,  116  N.  W.  181;  Amerioui  Nat 
Bank  t.  Petry,  141  S.  W.  1040  (Tex. 
CiT.  App.  1911) ;  Sohmitt  t.  Dooliog, 
145  Ky.  240,  140  8.  W.  107. 

A  contract  which  inTol'ves  lome  re- 
lation of  personal  ccnadence  and  ca- 
pacity ii  not  attignable.  Central  Co.  v. 
Btuber,  220  Fed.  909,  136  C.  C.  A. 
475;  Qribbling  ▼.  Bohan,  14S  Pac.  530, 
25  Ckl.  App.  771;  Winalow  t.  Dun- 
dom,  45  Mont.  71,  125  Pac.  135; 
King  V.  Weat  Coaet  Grocery  Co.,  72 
Wash.  132,  129  Pac.  1081;  Nauau 
Hotel  V.  Bamett,  162  App.  Div.  381, 
147  N.  T.  S.  283;  Detroit  Postage 
Stamp  Service  Co.  v.  Schermack,  144 
Mich.  8,  146  N.  W.  144;  Board  of 
Education  of  Flemington  t.  State 
Board  of  Education,  81  N.  J.  L.  211, 
81  Atl.  163. 

But  if  the  contractor  assents  to  sndi 
assignment,  he  practically  employs 
the  assignee  as  an  accepted  personal 
substitute.  Haag  y.  Reichert,  142  Ky. 
208,  134  S.  W.  191.  And  see  Smith 
V.  Craig,  211  N.  Y.  456,  105  N.  E. 
798;  Bauwens  t.  Qoethals,  187  HI. 
App.  563. 

Statute  restrictioos  are  found  as  to 
assigning  unearned  wages.  Heller  t. 
Lutz,  254  Mo.  704,  164  S.  W.  123, 
(1915),  L.  R.  A.  B.  191;  Fay  v.  Bank- 
ers' Surety  Co.,  125  Minn.  211,  146  N. 
W.  359;  cf.  Leonard  ▼.  Farrington,  124 
Minn.  160,  144  N.  W.  763;  Hall  t. 
Boston  Plate  ft  Window  Glass  Co., 
207  Mass.  328,  93  N.  E.  640.  In  gen- 
eral the  rights  under  an  executory 
contract  are  assignable,  unless  ex- 
press stipulation  was  made  to  the  con- 


trary, Stephens  ▼.  Northern  Pac.  By. 
Co.,  50  Mont.  489,  148  Pac.  396.  As 
to  assigning  wages  (whether  wages 
are  afterwards  raised  or  lowered). 
Close  T.  Independent  Grayel  Co.,  156 
Mo.  App.  411,  138  S.  W.  81  (existing 
and  future  contract  of  employment). 
See  further.  Jump  t.  Bemier,  221 
Mass.  241,  108  N.  E.  1027  (statute) ; 
Brewer  v.  Brown,  268  111.  568,  109 
N.  £.  264  (widow's  homestead); 
Bryne  t.  Dorey,  221  Maae.  399,  109 
N.  S.  146  (damages  for  breach  of 
contract) ;  Hillsdale  Distillery  Co.  v. 
Brianit,  129  Minn.  223,  152  N.  W.  265 
(claim  under  a  liquor  license) ;  Big 
Bend  Land  Co.  v.  Hutchings,  71 
Wash.  345,  128  Pac.  652  (option  con- 
tract) ;  Heiliger  v.  Ritter,  78  Misc. 
264,  13S  N.  Y.  iS.  212  (account  ma- 
tured under  a  non-assignable  con- 
tract) ;  Leonard  v.  Springer,  174  III. 
App.  516  (fraud) ;  Phillips  ▼.  Ports- 
mouth, 115  Va.  180,  78  S.  E.  651; 
Hughes-Buie  Co.  v.  Mendoza,  156  S. 
W.  328  (Tex.  Civ.  App.  1913)  (as- 
signment of  part  of  a  claim) ;  Na- 
tional Unionr  Fire  Co.  v.  Denver  ft  R. 
G.  R.  Co.,  44  Utah,  26,  137  Pac.  653 ; 
Coone  V.  McKees  Rocks  Borough,  243 
Pa.  340,  90  Atl.  141 ;  Busch  v.  Strom- 
berg-Carlson  Telephone  Mfg.  Co.,  217 
Fed.  328,  133  C.  C.  A.  244  (an  under- 
writing) ;  Anders  v.  Gkirdner,  151  N. 
C.  604,  66  N.  E.  665;  Keeley  Co.  v. 
Haigreaves,  226  III.  316,  86  N.  E.  132 
(secret  formula  assigned) ;  Brindse  v. 
Atlantic  City  Association,  77  K.  3. 
Eq.  272,  79  Atl.  666  (circus  profits) ; 
Selden  ▼.  Illinois  Trust  ft  Savings 
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ineffectual  at  law,  or  at  least  ineffectual  without  a  power  of  attor- 


Banks  Co.,  2a9  HI.  67,  87  N.  E.  860; 
Beny  ▼.  Chaw,  174  Fed.  426,  108  C. 
C.  A.  578;  King  t.  Wett  Coaat  Gro- 
cery Co.,  78  Wash.  132,  189  Pac 
1081;   WUfeon  t.    Seybold,   816   Fed. 

076  (sale  of  aD  option) ;  Firat  Nat. 
Bank  ▼.  Corporation  Securities  Co., 
18»  Mo.  841,  150  N.  W.  1084 ;  Phila- 
delpliia  Veneer  &  Lumber  Co.  ▼.  Gar- 
rison, 160  Ky.  329,  160  S.  W.  714; 
Gmith  T.  Craig,  211  N.  T.  456,  105 
N.  &  798;  Cowart  t.  Singletary,  140 
Ga.  435,  79  S.  E.  106,  47  L.  R.  A.  H.  B. 
681  (common-law  rule  extended  by 
statute) ;  Jackson  Lumber  Co.  t. 
Western  Union  Telegraph  Co.,  7  Ala. 
App.  344,  62  So.  266;  Quinn  t.  Whit- 
ney, 204  N.  Y.  863,  07  K  E.  724. 

As  to  the  element  of  giving  notice 
to  the  debtor  or  fundbolder,  see 
Palmer  ▼.  Palmer,  112  Me.  140,  01 
Atl.  861;  Philadelphia  Veneer  Lum- 
ber Co.  ▼.  Garrison,  160  Ky.  320,  160 
S.  W.  714;  Goldman  ▼.  Murray,  164 
Cal.  419,  120  Pac.  462;  Metropolitan 
Life  Ins.  Co.  t.  Morrow,  10  Ga.  App. 
438,  73  8.  E.  607. 

Delivery  of  evidence  of  the  debt 
may  sometimes  offset  an  assignment. 
79  N.  J.  E.  47,  82  Atl.  36.  And,  with 
or  without  assignment,  there  riionld 
be  such  delivery. 

Whether  the  assignment  must  be  in 
writing,  see  Beckett-Iseman  Oil  Co. 
▼.  Backer,  65  Ky.  818,  178  8.  W. 
1084;  Title  Guaranty  ft  Surety  Co.  v. 
State,  111  K.  E.  19  (Ind.  App.  1016) 
(mere  parol)  ;  Lexington  Brewing  Co. 
▼.  Hamon,  155  Ky.  711,  160  8.  W. 
264;  Smith  v.  Glass  Co.,  Ill  Mo.  606, 

77  Atl.  264;  Herring  v.  First  Nat 
Bank,  13  Ga.  App.  402,  70  8.  E.  350. 

What  constitutes  an  assignment, 
see  Fleming  ▼.  Ijtw,  163  Cal.  227,  124 


Pac.  1018  (iaaoiHeieot);  Kretasr  ▼• 
Lorshbaugh,  117  Md.  568;  Bromi  ▼. 
Southern  Bj.  Co.,  140  Ga.  589,  79 
8.  £.  152;  Northwestern  Mutual  Life 
Ins.  Co.  V.  Wright,  153  Wis.  858,  140 
N.  W.  1078.  *' Equitable  assignment " 
is  based  on  principles  of  actual  fair* 
ness  and  justice  without  regard  to 
form.  Fidelity  &  Deposit  Co.  v.  City 
of  Stafford,  03  Kan.  530,  144  Pao. 
858;  Stratton  v.  Athol  Savings  Bank» 
813  Mass.  46,  00  N.  E.  454. 

The  text  of  the  assignability  of  a 
cause  of  action  is  survivorship.  Ing^ 
ersoll  V.  Qourley,  72  Wash.  468,  130 
Pac.  743;  Leonard  v.  Springer,  174 
111.  App.  816;  Fuller  v.  Bila»  161 
Mich.  580,  126  N.  W.  712. 

A  mere  potential  right  is  not  as- 
signable, but  a  genuine  expectancy 
may  be  assigned.  See  Boeder's  Estate, 
224  Pa.  452,  73  Atl.  015.  Ail  to  as- 
signing an  expectant  interest  in  an 
estate,  see  Gatsert  v.  Lucey,  218  Fed. 
395  (N.  T.  D.  C.  1914) ;  Blackwell  v. 
Harrelson,  00  8.  C.  264,  84  S.  E.  233; 
Black,  Matter  of,  138  App.  Div.  568, 
123  N.  Y.  8.  371  (a  potential  inter- 
est) ;  Kinsey  v.  Kinsey,  130  App.  Div. 
455, 124  N.  T.  8. 301  (wholly  future) ; 
Taylor  v.  Swafford,  122  Tenn.  303, 
123  8.  W.  350,  25  L.  R.  A.  V.  8.  442; 
Simmons  v.  Ross,  270  HI.  372,  110 
N.  E.  507 ;  Thompson  v.  Gimbel  Bros., 
71  Misc.  126,  128  N.  Y..  8.  210; 
Bridge  v.  Kedon,  163  Cal.  403,  126 
Pac.  149.  Right  of  action  for  a  per- 
sonal tort  or  crime  is  not  usually 
assignable.  Clark  v.  Lanam,  31  8.  D. 
109,  139  N.  W.  771;  Irion  v.  Knapp, 
132  Ijt.  60,  60  So.  719,  43  L.  R.  A. 
ir.  8.  940,  n. ;  Sensenig  v.  Pennsylvania 
R.  Co.,  229  Pa.  166,  78  Atl.  91  (not 
before  a  verdict) ;  Wilson  v.  Shrader, 
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ney  to  enable  the  assignee  to  sue,  negotiable  instruments  always 


73  W.  Va.  106.  79  S.  E.  1083  (pen- 
alty nnder  statute) ;  Perkins  ▼.  Tele- 
phone Co.,  15S  Csl.  702,  103  Pae. 
100;  Cameron  ▼.  111.  Steel  Ck).,  165 
111.  App.  131.  But  as  to  merely  in- 
juring property,  aee  Williameport 
Hardwood  L.  Co.  t.  Baltimore  &  0. 
E.  Co.,  71  W.  Va.  741,  77  8.  E.  333; 
Perkett  y.  Manistee  &  N.  E.  R.  Co., 
175  Mich.  253,  141  N.  W.  607; 
Lasher  ▼.  Carey,  182  111.  App.  147; 
BSmpire  State  Surety  Co.  v.  Cohen, 
93  Miso.  299,  156  N.  T.  S.  935  (mak- 
ing good  a  penal  sum  on  a  bond). 
See  Delval  v.  Oagnon,  213  Mass.  203, 
99  N.  £.  1095;  Remmers  t.  Remmers, 
217  Mo.  541,  117  S.  W.  1117;  Babeock 
T.  Farwell,  245  111.  14,  91  N.  E.  683 
(fraud). 

As  to  purchase  of  a  foreign  draft, 
see  MuUer  t.  Kling,  209  K.  Y.  239, 
103  N.  E.  138. 

A  check  on  a  t)aidc  does  not  operate 
as  an  assignment  against  the  banl^ 
until  the  latter  accepts  or  ratifies  the 
check.  First  Kat.  Bank  of  Chicago  t. 
O'Byme,  177  HI.  App.  473  (statute) ; 
Meads  r.  Earle,  211  Mass.  409,  97  N. 
E.  916.  And  see  In  re  Tungbluth, 
209  Fed.  116  (Wash.  St.  C.  C.  A. 
1915) ;  Le  Breton  t.  Stanley  Contract- 
ing Co.,  15  Cal.  App.  429,  114  Pae. 
1028;  Blakely  Artesisa  Ice  Co.  T. 
Clarke,  163  N.  C.  140,  79  S.  E.  626 
(note  assigned  with  word  of  reserva- 
tion) ;  Shearer  v.  Shearer,  137  Ga.  51, 
72  8.  E.  428;  Maxfleld  ▼.  Jones,  106 
Ark.  346,  153  S.  W.  584  ("without 
reoourse ") ;  Trustees  of  Broaddus 
Institute  T.  Siers,  68  W.  Va.  125,  69 
B.  B.  468.  Assignment  Should  be 
against  a  particular  fund  presum- 
ably at  least) ;  Goldman  t.  Murray, 
164  Cal.  419,  129  Pac.  462;  Windsor 
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Cement  Co.  ▼.  Thompsoii,  86  Coon. 
511,  86  Atl.  1;  Toungbeig  ▼.  £1  Psso 
Brick  Co.,  155  8.  W.  715  (Tes.  Civ. 
App.  1913).  As  against  the  drawer, 
the  giving  of  a  check  for  value  on  an 
ordering  bank  account  is  held  to  be 
an  assignment  of  the  fund  pro  icmio, 
Wasgatt  V.  First  Nat.  Bank,  117 
Minn.  9,  134  N.  W.  224,  43  L.  R.  A. 
N.  B.  109,  n.;  Elgin  ▼.  Gross-Kelly  Co., 
20  N.  M.  450,  150  Pac.  922,  L.  R.  A. 
(1916)  A.  711,n.;  Findlay  v.  Com  Ex. 
Nat.  Bank,  166  111.  App.  57.  But  cf. 
Glennui  v.  Rochester  Co.,  209  N.  Y. 
12,  102  N.  E.  537,  52  L.  R.  A.  N.  8. 
302.  As  a  rule^  notice  to  a  debtor  of 
the  assignment  of  a  debt  is  unneces- 
sary. Doughty  V.  Weston,  90  Misc. 
314,  152  N.  Y.  8.  1035.  Notification 
is  to  be  distinguished  from  acceptance 
by  the  debtor.  Johnson  v.  Belanger, 
85  Vt.  249,  81  Atl.  621.  But  priority 
in  giving  notice  to  the  debtor  may  be 
of  consequence.  Market  Nat.  Bank 
V.  Raspberry,  34  Okla.  243,  124  Pac. 
758 ;  Lexington  Brewing  Co.  v.  Hamon, 
155  Ky.  711,  160  S.  W.  260;  Cross  v. 
Page  ft  Hill  Co.,  116  Minn.  122,  133 
N.  W.  178.  Transfering  portions  of 
a  fund  will  be  satisfied  in  due  order. 
A.  A.  Fielder  Lumber  Co.  v.  Smith, 
151  S.  W.  605  (Tex.  Civ.  App.  1912). 
See  King  Bros.  v.  Central  Ga.  Ry. 
Co.,  135  Ga.  225,  69  S.  E.  113. 

As  to  method  of  suing,  etc.,  see 
Bryne  v.  Dorey,  221  Mass.  399,  109 
N.  E.  140  (suit  in  assignee's  own 
name) ;  Salt  Fork  Coal  Co.  v.  Eld- 
redge  Coal  (}o.,  170  111.  App.  268; 
Bank  of  Commerce  v.  RufBn,  190  Mo. 
App.  124,  175  S.  W.  303  (assignee 
takes  risk  of  ^iforcing) ;  American 
Lithographic  Co.  v.  Bigelow,  216 
Mass.  287,  103  N.  E.  909  (partial  in- 
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constituted  an  exception.^     These  are,  most  oommonly,  bills  of 
exchange,  promissory  notes,  and  bank  checks. 

It  is  of  the  essence  of  a  negotiable  instrument  that  the  legal 
right  to  that  which  is  evidenced  by  it,  and  the  right  of  action  on 
it  in  case  of  a  default,  are  transferable  from  one  person  to  another, 
so  as  to  enable  the  latter  to  sue  upon  it  in  his  own  name.  Bills, 
notes,  and  checks  are  negotiable  to  an  ample  extent;  they  may 
pass  from  hand  to  hand  by  delivery,  with  or  without  indorsement, 
as  the  case  may  require;  and  the  transfer  vests  in  the  bona  fide 
transferee  a  right  of  action  in  his  own  name  on  the  instrument 
assigned.'  A  formal  holder  for  value  of  a  bill  or  note  will  not  be 
affected  by  intermediate  fraud  or  infirmity  of  title,  of  which  he  had 
no  prior  notice  sufficient  to  put  him  on  his  guard,  provided  that 
he  took  the  instrument  before  it  became  due,  and  in  good  faith.^ 
But  if  this  holder  took  the  bill  or  note,  being  aware  at  the  time 
of  circumstances  which  rendered  it  improper  that  payment  should 


validity) ;  Leonard  v.  Springer,  174 
m.  App.  516;  HuU  t.  MaAs.  Bonding 
&  Ina.  Co.,  86  Kan.  342,  120  Pac.  544. 

Aasignmeni  carries  equitably  the 
■ecurities  held  by  the  assignor.  Med- 
ler  v.  Childers,  17  N.  M.  530,  130  Pac. 
490;  Thompson  y.  Erie  R.  Co.,  207 
N.  Y.  171, 100  N.  E.  791;  Huntingdon 
Park  Impr.  Co.  ▼.  Park  Land  Co.,  165 
Cal.  429,  132  Pac.  760;  Jenkinson  y. 
New  York  Finance  Co.,  79  N.  J.  E. 
247,  82  Atl.  36. 

Defences  against  the  assignor  avail 
usually  against  the  assignee  when  the 
ftsaignee  has  no  greater  right  than  his 
assignor.  Bank  of  Commerce  y.  Ruf- 
fln,  190  Mo.  App.  124,  175  S.  W.  303 ; 
Miers  t.  Chad.  H.  Fuller  Co.,  167  111. 
App.  49;  Fleming  y.  Law,  163  Cal. 
227,  124  Pae.  1018 ;  Hervey  y.  Fonts, 
91  Ejin.  680,  139  Pae.  407;  Minne- 
tonka  Oil  Co.  y.  Cleyeland  Vitrified 
Brick  Co.,  27  Okla.  180,  111  Pac.  326; 
Thurston  y.  MeLellan,  34  App.  D.  C. 


294;  United  Shoe  Machinery  Co.  y. 
Ramlose,  210  Mo.  631,  109  S.  W.  567 ; 
8elden  y.  Williams,  108  Va.  542,  62 
8.  E.  380.  The  assigaee  cannot  be 
compelled  to  perform  his  assignor's 
ooyenants.  Anderson  y.  New  York  ft 
Harlem  R.  Co.,  132  App.  Diy.  183, 
116  N.  Y.  8.  954. 

There  may  be  a  reassignment  to  the 
original  assignor  if  no  interyening 
rights  are  prejudiced  thereby.  Jones 
y.  American  Creosote  Works,  129  1b,\ 
596,  56  So.  544.  As  to  the  implied 
warranty  of  assignor,  see  Miners' 
Bank  y.  Burriss,  164  Mo.  App.  690, 
147  8.  W.  1110. 

8.  Supra,  §  72. 

9.  See  2  Park.  BiUs  ft  Notes,  279 ; 
Smith  Merc.  Law,  202;  Wms.  Pers. 
Prop.  17th  Eng.  ed.  436. 

1.  Pars.  Bills  ft  Notes,  183,  184, 
257,  278 ;  Byles  on  Bills,  5th  Am.  ed. 
34,  125,  127,  158. 
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be  enforced,  he  has  no  better  interest  than  that  of  the  person 
who  transferred  it  to  him.^  And  the  rule  in  case  of  transfer  of 
an  overdue  bill  or  note  is,  that  the  holder  takes  it  subject  to  exist- 
ing equities.^ 

§  84.    Indorsement  as  Distinguished  from  Assignment. 

Negotiable  paper  follows  the  rule  of  indorsement  where  applica- 
ble rather  than  that  of  assignment ;  ^  though  a  strict  comparison 
will  show  that  our  modem  assignments  are  often  hastily  made 
after  the  fashion  of  indorsing  over,  as  though  the  thing  were 
negotiable;  the  usual  effect  being  to  authorize  a  formal  assignment 
to  be  written  on  the  back  over  the  assignor's  name.^ 

Indorsement  in  fact  is  a  quality  pertaining  to  bills,  notes,  and 
other  negotiable  instruments,  and,  in  strictness,  to  none  other. 
One  who  means  to  transfer  his  title  in  any  chattel  of  this  class, 
expressed  to  be  payable  to  himself  or  order,  writes  his  name  on  the 
back  of  it  before  delivering  the  instrument,  mainly  with  the 
intent  of  passing  over  his  title  in  the  chattel  to  the  fullest  extent ; 
though  a  natural  consequence  would  be  to  subject  him  to  the  lia- 
bility of  paying  off  the  debt  according  to  the  tenor  of  the  writing, 
in  a  certain  contingency,  as  security  for  the  party  primarily 
liable.^ 

To  use  the  mercantile  phrases,  an  indorsement  may  be  in  blank, 
or  where  the  indorser  writes  his  own  name  simply,  and  thus  gives 
his  liability  the  widest  range.  It  may  be  in  full,  or  where  he 
names  the  party  to  whom  he  indorses,  and  thus  obliges  the  latter 
to  sign,  in  turn,  upon  any  new  transfer;  which  might  also  be 
termed  one  sort  of  restrictive  indorsement.  It  may  be  restrictive 
or  qualified,  even  to  the  extent  of  clearing  himself  of  all  legal 
liability  as  indorser,  and  merely  for  the  purpose  of  conferring 

a.  Vt>.  4.  See  H&rris  y.  Clark,  3  Comst. 

S.  2  Pare.  Bills  ft  Notes,  603,  604.      115;     49    Barb.    Z21;     Cushman    t. 
See  also  3  Kent  Com.   75-128;    and      Haynes,  20  Pick.  132. 
Part  III.,  c.   7,  po9t,  im  Bills  and         5.  Supra,  §§  78,  81. 
Notes.  6.  See  Part  III.,  c.  7,  po9t,  on  Bills 

and  Notes. 
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his  title ;  as  where  he  indorses  '^  without  recourse.''  On  the  other 
hand,  one  party  may  put  his  name  upon  the  back  of  another  man's 
negotiable  paper,  not  primarily  to  enable  the  instrument  to  be 
formally  transferred,  but  for  the  purpose  of  lending  his  name  as 
security,  so  that  the  other  may  raise  money  upon  it  elsewhere ;  in 
which  case  the  indorser,  if  receiving  no  consideration,  but  signing 
as  a  favor,  stands  with  the  qualified  liability  of  accommodation 
indorser. 

A  negotiable  instrument,  when  indorsed  in  blank  or  payable 
to  bearer,  has  the  negotiable  character ;  but  such  instruments  may 
for  the  time  be  deprived  of  their  negotiable  character/ 

§  85.    Various  Classes  of  Negotiable  Instruments  Considered. 

There  are  various  instruments  which  are  salable  by  mercantile 
usage,  in  much  the  same  manner  as  a  bill  or  note,  and  yet  are 
not,  properly  speaking,  negotiable;  since  they  must  be  sued  in 
the  name  of  the  original  assignor.  A  bill  of  lading  has  sometimes 
been  considered  negotiable,  for  instance ;  since,  by  indorsement  and 
delivery,  it  passes  the  property  in  the  goods  to  the  indorsee,  sub- 
ject to  the  right  of  the  impaid  vendor  to  stop  in  transitii.  But 
the  better  opinion  is,  that  such  a  bill  is  only  qtuisi  negotiable, 
and  the  effect  of  indorsement  is  to  transfer  the  property  in  the 
goods  only,  and  not  the  right  upon  the  contract  itself;  and  gen- 
erally, independent  of  local  practice  acts,  the  action  cannot  be 
maintained  in  the  assignee's  name.^  Bank  checks,  though  very 
much  like  bills  of  exchange  in  form,  are  not  so  to  all  intents; 
still  they  are  negotiable  in  the  fullest  sense.^  Coupon  bonds,  a 
new  species  of  incorporeal  chattels  personal  since  1860,  which 
consist  in  bonds  payable  to  bearer  (usually  under  a  corporate 
seal),  and  which  for  the  most  part  have  coupons  or  interest  war- 
rants annexed,  are  by  our  decisions  put  substantially  on  the 

7.  Part  UX.,  e.  7,  po9t.  10  Wall.  647;  1  Am.  Lead.  Gas.  5ih 

S.  1  Pars.  Contr.  289 ;  Z  Eent  Ckmi.  ed.  407.     A  check  is  not  an  assign- 

549,  n.;  1  Am.  Lead.  Gas.  5tli  ed.  40  ment  of  money   in  the  hands   of  a 

et  9€q.  hanker.     Hopkinson  t.  Forster,  L.  R. 

9.  Merchants'  Bank  y.  State  Bank,  19  Eq.  74. 
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general  footing  of  negotiable  paper^  with  the  same  qualities  and 
incidents.^  And  the  same  thing  has  been  declared  true  of  the 
coupons  or  interest  warrants  themselves,  detached  from  the  bonds, 
if  such  coupons  or  warrants  be  in  words  negotiable.^  To  no 
other  species  of  property  than  the  foregoing  can  the  term  nego- 
tiahle  at  this  day  be  strictly  applied ;  though  upon  various  instru- 
ments, such  as  bills  of  lading,  the  local  statute  will  be  found  to 
confer  some  of  the  advantageous  incidents  of  negotiability.^ 

§  86.    General  Conclusion  as  to  Assignment,  etc.;  Civil-Law 
Rule. 

The  reader  has  thus  perceived  that^  with  the  progress  of 
modem  civilization,  and  the  growing  wants  of  trade,  finance  and 
commerce,  the  old  common-law  objection  to  the  assignment  of 
rights  in  the  nature  of  a  chose  in  action  has  oome  at  last  to  amount 
to  little  more  than  a  standing  requirement  that  the  assignee  shall 
make  use  of  the  original  assignor's  name  in  bringing  his  suit  on 
the  thing  assigned ;  and  that  even  this  is  obviated  to  a  considerable 
extent  in  equity  proceedings,  and  in  courts  of  law  under  local 
statutes;  while  in  case  of  negotiable  instruments  it  is  dispensed 
with  altogether.  The  public  policy  which  discouraged  assignments 
of  this  character  per  se  was  a  narrow  and  illiberal  one.  And  in 
the  civil  law,  as  well  as  in  the  jurisprudence  of  the  modem  com- 
mercial countries  of  continental  Europe,  an  opposite  policy  ap- 
pears to  have  prevailed ;  for  all  debts  were  from  an  early  period 
allowed  to  be  assigned  under  the  civil  law  system,  if  not  formally, 
at  least  in  legal  effect ;  while  for  the  most  part,  if  not  in  all  cases, 
they  may  now  be  sued  for  in  the  name  of  the  assignee/ 

1.  Murray  v.  Lardner,  2  Wall.  110;  S.  Thamson  v.  Lee  County,  3  Wall. 

Morris  Canal  v.  Fisher,  1  Stockt.  700;  330. 

Johnson  y.  County,  24  111.  92;  Clark  S.  §§  321,  471. 

▼.  City  of  Janesville,  10  Wis.  136;  1  4.  Cod.  lib.  8,  tit.  42, 1.  1;  1  Domat, 

Am.   Lead.  Cas.   5th  ed.  408;   In  re  book  4,  tit.  4,  §§  3,  4;   Pothier  on 

Imperial  Land,  See.,  Co.,  L.  R.  11  Eq.  Sales,  by  Cushing,  n.,   550,   555-559; 

478.    And  see  Part  III.,  c.  8,  post.  Story  £q.  Jur.,  §  1040  b. 
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§  87.    As  to  Ddivery;  Chattels  Corporeal  and  Incoq>oreaL 

Nexty  as  to  the  absolute  transfer  by  way  of  gift  or  sale  of  per- 
sonal property,  there  is  a  distinction  obsenrable  between  personal 
chattels  corporeal  and  those  incorporeal,  which  has  been  in  a 
measure  anticipated  by  what  we  have  just  said  in  reference  to 
their  assignment.  This  is  not  a  suitable  place  for  elaborating 
those  important  principles  of  law  which  relate  to  the  gift  or  sale 
or  to  the  transfer  generally  of  personal  property.^  But  we  may 
notice  in  brief  that  delivery  of  the  thing  ^old,  in  whole  or  in  part, 
is  an  important  element  in  every  sale;  and  that,  in  cash  sales, 
payment  of  the  price  by  the  buyer,  and  delivery  of  the  goods  by 
the  seller,  are  immediate  and  concurrent  acts  which  complete  the 
transaction.^  And  a  gift  of  personal  chattels,  to  be  effectual, 
should  in  general  be  accompanied  by  delivery  of  possession, 
whether  the  gift  be  one  inter  vivos  or  causa  mortisJ  Now  the 
delivery  of  a  corporeal  chattel  personal  must  be  very  different 
from  that  of  a  purely  incorporal  chattel ;  for  in  the  one  case  you 
can  make  a  manual  delivery  of  the  thing,  or  what  is  equivalent 
to  it;  while  in  the  other  case,  which  is,  strictly  speaking,  that  of 
an  invisible,  intangible  thing,  a  manual  delivery  would  be  impos- 
sible. But  the  rule  applicable  to  incorporeal  chattels  personal, 
or  choses  in  action,  is  that,  so  far  as  the  thing  can  be  transferred 
at  all  (a  subject  which  we  considered  incidentally  while  treating 
of  assignments),  such  a  delivery  as  the  thing  will  admit  of  —  a 
symbolical  delivery  —  is  admitted  as  the  substitute  for  a  manual 
delivery.  Hence,  where  the  thing  sold  is  a  bill  of  exchange,  the 
bill  should  be  delivered ;  where  it  is  a  policy  of  insurance,  there 
should  be  delivery  of  the  policy;  where  it  is  stock,  of  the  old 
certificate  as  preliminary  to  the  issue  of  a  new  one ;  where  it  is  a 
bond,  of  the  bond  itself;  and  so  on.  And  in  general  the  written 
instrument  which  is  evidence  of  the  debt  or  money  right  should, 

ff.  Gifts  and   taJes  are  treated  at  to  show  intent  of  delivery  of  chattels, 

length  in  toI.  ii.  of  thia  work.  see  Chamberlayne  Evid.,  §  2664. 

6.  2  Kent  Com.  496,  and  n.;  Smith  7.  2  Kent  Ck>m.   438;    Wms.   Pers. 

Merc.  Law,  461,  472,  5th  ed.;  vol.  ii.,  Prop.  17th  Eng.  ed.  70;  vol.  ii.,  post, 
post;  Schoul.  Pers.  Prop.     Evidence 
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if  there  be  one,  be  delirered  when  that  debt  or  ri^t  is  sol<L^ 
The  mle  of  symbolical  delivery  is  sometimes  applied  to  corporeal 
chattels  likewise,  in  cases  where  it  is  not  possible  to  make  an 
immediate  and  complete  delivery  of  the  thing  sold  or  given;  as 
in  the  instance  of  goods  in  a  warehouse,  where  the  delivery  of  the 
key  has  been  held  sufficient.'  But  it  would  appear  that,  in  this 
latter  class  of  cases,  symbolical  delivery  is  accepted  instead  of 
actual  delivery,  on  the  supposition  that  actU!al  delivery  can  pres- 
ently follow;  for  sooner  or  later  the  actual  delivery  of  a  personal 
thing  corporeal,  or  movable  proper,  would  be  possible;  whereas, 
of  a  money  right  or  thing  incorporeal,  only  some  voucher  or 
muniment  of  title  can  be  actually  delivered  in  transfer.^ 

§  88.    Rule  as  to  Transfer  of  a  Ship  or  VesaeL 

A  peculiar  rule  is  applied  in  the  case  of  a  ship  or  vessel,  which, 
as  we  have  seen,  is  a  personal  corporeal  chattel.  Partly  because 
of  the  great  bulk  and  value  of  such  chattels,  partly  because  it 
would  be  impossible  to  deliver  property  of  this  nature  (whose 
element  is  the  water)  like  things  transported  on  land,  and  in  a 
great  measure  from  reasons  of  expediency  and  public  policy  apper- 
taining to  the  intercourse  of  conmiercial  nations  with  one  another, 
a  registry  system  has  been  fostered  by  legislation  which  assimilates 
the  title  and  transfer  of  vessels  very  closely  to  that  of  real  estate. 
The  Begistry  Statutes  of  the  United  States,  like  those  of  England, 
have  always  required  a  certain  registration  in  order  to  entitle 
the  ship  to  the  full  privileges  of  an  American  vessel.  The  English 
statutes  have  gone  so  far  as  to  require  registration  to  make  the 
transfer  valid.     And  an  act  of  Congress  was  passed  in  1850  which 


8.  See  9Mpra,  gg  72,  77;  Civil  Code 
La.,  arts.  2456,  2612.  Rieley  v.  Pbeniz 
Bank,  S3  K  T.  328,  38  Am.  Rep.  421. 
But  where  the  asftignment  is  made  hj 
a  separate  paper  it  may  be  valid 
though  the  document  itself  may  not 
be  delivered.  Planters'  Ins.  Co.  t. 
Tunetall,  72  Ala.  142. 

9.  2  Kent  Com.  446-448,  and  easea 


cited;  lb.  500-504,  and  eases  cited;  1 
Atk.  171;  per  Lord  Kenyon,  1  East, 
194;  Parkard  ▼.  Ihinsmore,  11  Cush. 
2S2.  Often  the  deliyery  of  a  cor- 
poreal chattel  is  accompanied  by  some 
xminiment,  sncih  ae  an  invoice  or  bill 
of  sale. 

1.  See  SteTena  ▼.  Stewart,  3  Cal. 
140. 
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required  the  registration  of  all  such  transfers  by  sale,  mortgage, 
or  pledge.^ 

The  universal  custom  under  the  law  merchant  is  to  require  the 
transfer  of  a  ship  by  a  written  document*  Can,  then,  a  ship  be 
transferred,  independently  of  a  bill  of  sale  or  other  written  docu- 
ment^ like  any  other  chattel,  by  mere  delivery?  It  seems  to  be 
reasonably  certain  that  it  can ;  and  that,  leaving  legislation  out  of 
consideration,  which  might  at  any  time  control  the  question,  the 
sale  and  ownership  of  a  ship  are  regulated  by  the  same  principles 
as  apply  to  corporeal  chattels  in  general.^ 

§  89.  As  to  Seizure  and  Attachment;  Chattels  Corporeal  and 
IncorporeaL 
Thirdly.  Another  distinction  is  noticeable  between  corporeal 
and  incorporeal  chattels  personal,  in  the  matter  of  seizure  and 
attachment.  The  usual  mode  of  seizure  in  the  case  of  corporeal 
personal  property  would  be  taking  it  into  actual  and  manual  pos- 
session; as  in  the  case  where  implements  are  seized  for  violation 
of  the  internal  revenue  laws.  But  an  incorporeal  chattel  mani- 
festly cannot  be  seized  in  the  same  way.  Indeed,  except  for  the 
garnishee  or  trustee  process  of  which  we  have  spoken,^  or  some 
similar  remedy,  a  mere  debt  could  not  be  attached  or  seized  at  all. 
Here,  too,  the  principle  seems  properly  applied,  wherever  a  stat- 
ute confers  the  right  to  seize  or  attach  incorporeal  chattels,  of 
making  a  sort  of  symbolical  seizure  or  attachment,  such  as  the 
thing  in  its  nature  and  according  to  its  class  admits  of,  sufficient 
to  hold  the  property  for  judicial  proceedings.^ 

9.  See  1  Pan.  Shipping,  o.  2 ;  and  a  ship  is  valid  as  1>etween  the  parties 

po9t.  Part  ni.,  e.  1,  Ships  and  ,Ves-  thereto.    Moore  v.  Simonde,  100  U.  8. 

sels.      See   U.    S.    Comp.    St.    1916,  145. 

S  7707  et  teg.  4.  Supra,  %  81. 

S.  lb.;    The   Amelie,   6   Wall.    18;  6.  This    is   one    of   the    principles 

Sendder  ▼.  Calais  Steamboat  Co.,  1  upon   which    the   ca«e   of   Miller    y. 

Cliff.  370;  s.  c.,  2  Bl.  372.     And  see  United  States,  11  Wall.  268,  under  the 

Part.  Partn.   2d  ed.   550,  and  eases  "  Confiscation  Acts  "  of  1861  and  ISeS, 

died.    An  unrecorded  conTeyanoe  of  was  decided. 
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§  90.    As  to  Larceny;  Chattels  CcMrporeal  and  IncorporeaL 

Faurthlff — Choses  in  action,  or  incorporeal  chattels  personal, 
were  not,  at  the  common  law,  the  subject  of  larceny,  because  they 
were  deemed  to  be  of  no  intrinsic  value,  "  nor  importing  any 
property  in  possession  of  the  person  from  whom  they  were  taken." 
But  bonds,  bills,  and  valuable  securities  generally,  being  import- 
ant muniments  of  title  to  some  incorporeal  right,  are  now  rendered 
by  statute  the  subject  of  larceny  and  punished  accordingly.^ 
There  are  negotiable  instruments  in  these  days  whose  possession 
by  a  bond  fide  holder  for  value  would  give  title  to  the  chose;  so 
that  the  criminal  safeguards  ought  to  be  very  strong/  The  rea- 
son of  the  old  exemption  ceasing,  the  exemption  itself  ought  to 
be  made  to  cease. 

We  have  seen  that  even  in  the  taking  of  things  corporeal,  such 
as  animals,  the  alleged  criminal  offence  may  sometimes  be  justi- 
fied by  reason  of  the  worthlessness  of  the  thing  taken.® 

§91.    As  to  Husband's  Marital  Rights;  Chattels  Corporeal  and 
IncorporeaL 

Fifthly.  The  title  of  the  husband  to  his  wife's  personal  prop- 
erty, upon  marriage,  is  greatly  affected,  at  the  common  law,  by 
the  distinction  made  between  things  corporeal  and  thing  incor- 
poreal. All  of  the  wife's  corporeal  chattels  personal  —  that  is,  her 
choses  in  possession  —  vest  in  her  husband  absolutely;  while  his 
right  to  her  choses  in  action,  or  incorporeal  chattels  personal,  is 
qualified  only ;  marriage  operating  in  this  latter  case  somewhat  as 
a  gift,  upon  the  condition  that  the  husband  shall  do  some  act, 
while  the  matrimonial  state  lasts,  to  appropriate  such  choses  to 
himself,  or,  as  it  is  called,  "  reduce  them  to  possession."  ^  The 
technical  terms  applied  in  this  connection  would  lead  one  to  sup- 
pose that  "  reduction  into  possession  "  meant  nothing  more  nor 
less  than  to  turn  the  incorporeal  property  into  corporeal  property 

6.  Calye^s   Cabe,   8   Co.    33 ;    4   Bl.  8.  See  9upra,  §  50. 

Com.   234,  and  notes  by  Chitty  and  9.  See  Schouler  Dom.  Rel.  5th  ed., 

others.  §§  82-S5 ;  2  Swell's  61.  Com.  389,  396 ; 

7.  See  post,  vol.  ii.,  pt.  !▼.  2  Kent  Com.  130  et  aeq.,  351. 
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or  make  the  chose  in  action  a  chow  in  possession.  Hanj  of  the 
cases,  indeed,  support  such  a  belief,  so  far  as  money  debts  or  the 
old  chases  in  action  are  concerned ;  ^  and  yet,  if  this  were  in  truth 
the  ancient  theory,  it  is  found  too  narrow  to  fit  the  modem  prece- 
dents.^ As  to  chattels  real,  the  title  acquired  by  the  husband 
upon  marriage  is  of  a  somewhat  anomalous  nature.^ 

• 

§  92.    As  to  Survival  of  Remedies. 

Sixthly.  While  the  corporeal  chattels  personal  of  a  deceased 
person  remain  in  specie  after  his  death,  and  (with  the  exception, 
perhaps,  of  such  things  as  heirlooms,  emblements,  and  fixtures,  of 
which  we  are  to  speak  hereafter)  go  into  the  hands  of  his  execu- 
tors or  administrators,  to  swell  the  assets  of  the  estate,  his  incor- 
poreal chattels  do  not  in  all  cases  even  survive  him.  Thus,  it 
was  an  old  maxim  of  the  law  that  damages  for  injuries  to  one's 
person  or  property  died  with  the  person  to  whom  or  by  whom  the 
injury  was  done ;  and  hence  a  claim  for  damages,  though  it  might 
be  valuable  to  the  wronged  party  while  he  lived,  could  never  avail 
his  personal  representatives  after  his  death.  Statutes,  enacted 
from  time  to  time  since  the  reign  of  Edward  III.  of  England, 
have  gradually  modified  this  rule;  so  that  now,  in  various  cases, 
remedies  are  permitted  to  survive;  yet,  in  other  instances,  par- 
ticularly where  the  wrong  is  done  to  the  person  instead  of  the 
property,  and  local  legislation  affords  no  special  remedy,  executors 

1.  2  Kent  Com.  137,  138;  Schonler  ably;  their  policy  being  to  itilow  the 

Dom.  Rel.  5th  ed.,  §§  82-85.     .  wife  to  keep  as  her  separate  property 

a.  lb.     See,  for  instance,  as  to  no-  whatever  she  hae  at  the  time  of  mar- 

▼ating  a  debt  by  taking  a  new  security  riage    or   subsequently    acquires;    so 

to  himself,  Arnold  t.  Ruggles,  1  R.  I.  that  this  whole  doctrine  of  "  redue- 

165;  Dodgson  ▼.  Bell,  3  £.  L.  &  Eq.  tion  into  posseesion"  seems  likely  to 

542.    See  also,  as  to  a  husband's  as-  pass   into  oblivion,   as  concerns  the 

sagnment  of  the  oho9e  by  way  of  re-  United  States,  at  no  very  distant  day. 

duotion,  lb.  See  Sohouler  Hus.   &  Wife,  §§   162, 

S.  Sohouler  Bom.  Bel.,  §§  87,  8S;  2  Ac.,  for  a  full  discussion  of  the  doo- 
Kent  Com.  134.  The  married  womei^'B  trine  concerning  the  wife's  ''  separate 
acts,  now  constituting  a  prominent  estate,"  together  with  the  "mar- 
feature  of  English  and  American  ried  women's  acts''  of  the  fteveral 
legislation,  curtaU  the  husband's  States. 
eommoD-law  privileges  very  oonsider- 

9  12» 
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and  administrators  have  no  power  whatever  to  commence  a  new 
suit)  nor  to  carry  on  one  already  begun  to  final  judgment  and 
execution.^  But  for  debts  founded  upon  contract,  the  personal 
representative  may  generally  sue ;  and  these,  whether  resting  upon 
judgment,  specialty,  or  parol  agreement,  together  with  such  spe- 
cies of  incorporeal  property  representing  debts,  as  bills,  notes, 
certificates  of  stock,  coupon  bonds,  and  the  like,  go  in  with  cor- 
poreal chattels  as  part  of  the  assets  of  the  deceased  person's  estate. 
Accruing  rents,  annuities,  salaries,  and  the  like  all  of  which  are 
incorporeal,  may  be  lost  by  the  death  of  the  owner,  on  the  ground 
of  not  being  strictly  due  and  payable  at  the  time  of  his  death; 
but  these  are  now  frequently  saved  by  statutes  which  permit  of 
an  apportionment  up  to  the  date  of  the  owner's  death.^ 

§  93.    As  to  Effect  of  Time  upon  Title ;   Statutes  of  Limitation. 

Seventhly,  We  are  to  notice,  as  a  final  distinction  between 
corporeal  and  incorporeal  chattels  personal,  that  while  one's  title 
in  those  of  the  former  kind  is  strengthened  by  lapse  of  time,  in 
many  of  those  of  the  latter  kind  it  becomes  rather  endangered. 
For  if  one  has  possession  of  a  corporeal  thing,  such  as  an  animal, 
money,  or  a  box  of  jewels,  the  longer  he  keeps  it,  the  stronger 
becomes  his  presumptive  title.  But  a  mere  money  right,  which 
must  be  eventually  enforced  by  collection  or  suit,  is  subject  to 
our  statutes  of  limitation ;  and  unless  the  creditor  sues  within  the 
period  which  the  law  permits,  he  loses  his  right  and  title  alto- 
gether.^ And  the  same  may  be  said  of  the  right  to  sue  upon  a 
bill  or  promissory  note,  or  any  other  instrument  which  promises 


4.  1  Wms.  Ex'rs,  10th  ed.  604-669 ; 
2  Schouler  Wills,  Bz'rs  and  Adm'ra, 
§§  1279,  12S0. 

5.  Wms.  Ex'rs,  10th  ed.  633; 
Schouler  Wills,  Ex'ra  and  Adm'n, 
§  1277. 

6.  See  Wms.  Pert.  Prop.  17th  Eng. 
ed.  597.  Upon  the  general  flrubjeet 
of  limitations,  see  Wood  on  Limi- 
tations,   4th    Edition,    1916,    2    Tols. 


Our  modem  statutes  of  limitations 
put  bounds  to  all  private  litiga- 
tion, whether  hy  real  or  personal 
action;  and  the  parent  act  on  this 
subject  is  the  English  statute  of  James 
I.,  passed  in  1623,  whose  provisions 
have  been  extensively  copied  into  the 
American  codes.  The  statute  of  limi- 
tations affects  quite  differently  corpo- 
real chattels  and  those  incorporeal  or 
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the  repajment  of  a  loan  at  some  future  time  certain  and  not 
far  distant. 

This  distinction  is  often  found,  however,  of  much  less  practical 
consequence  when  applied  to  some  species  of  incorporeal  chattels 
personal,  such  as  shares  in  joint-stock  companies  and  the  loans  of 
government  or  private  corporations,  where  not  only  the  written 
evidence  of  title  is  a  visible  and  tangible  thing,  easily  produced 
when  occasion  requires,  but  payment  of  the  debt  which  it  repre- 
sents is  postponed  indefinitely  or  for  a  very  long  period.  Yet  it 
is  important  even  here  to  remember,  in  connection  with  dividends, 
interest  instalments,  and  the  income  generally  of  personal  chat- 
tels incorporeaL' 

Stock  certificates  may  continue  outstanding  until  the  company 
is  wound  up;  mortgages,  bonds,  and  long  loans,  until  a  future 
distant  date  specified;  patent-rights  and  copyrights  during  the 
statute  period  conferring  the  monopoly ;  insurance  policies  for  the 
stated  term  of  the  risk;  leases  so  long  as  they  run.  But  in  all 
kinds  of  incorporeal  personalty,  some  future  period  when  the 
money  right  or  valuable  thing  represented  will  mature  for  full 
collection  or  expire  altogether  is  more  or  less  plainly,  indicated. 


founded  in  a  right  to  enforce  ftome 
claim  for  money:  for,  in  the  former 
instance,  lapse  of  time  aids  the  pos- 
sessor by  shutting  out  contestants; 
while,  in  the  latter,  a  possessor's 
title,  though  strengthened  in  this 
sense,  is  certainly  weakened  in  an- 
other, or  by  the  delay  to  pursue  his 
debtor  and  realize  the  demand. 

Concerning  the  general  purpose  of 
statutes  of  limitatioojs,  judicial  opin- 
ion has  varied;  'but,  at  the  present 
day,  the  legislative  policy  is  highly 
favored,  and  they  are  allowed  to  oper- 
ate, not  because  affording  a  presump- 
tion of  payment  liable  to  rebuttal, 
l>ut  88  statutes  of  repose:  conse- 
quently the  legislative  intent  in  this 
instance  is  not  to  be  evaded  by  con- 
struction.   Equity  adopts  the  statute 


rule  likewise,  and,  in  cases  within  its 
own  jurisdiction,  applies  by  analogy 
the  same  bar  which  would  have  pre- 
vailed in  a  common-law  action,  wher- 
ever there  are  l^al  and  equitable 
remedies  pertaining  to  the  tome 
subject-matter;  though,  in  cases  of 
exclusively  equitable  cognizance, 
chancery  courts  may  not  allow  themr 
selves  to  be  hampered. 

7.  In  the  foregoing  chapter  we  have 
touched  upon  many  doctrine  whose 
full  treatment  must  be  postponed  for 
the  present;  since  they  come  under 
the  heading  of  "Title  to  Personal 
Property,"  an  extensive  subject,  to 
which  this  author's  later  volumes  are 
exclusively  devoted.  See  vol.  ii..  Per- 
sonal Property,  Schoul.  Bailments,  etc. 
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§  94.  Border  Line  between  Real  and  Personal;  iHetrlooms. 
Emblements,  and  Fixtures. 
Among  chattels  personal  of  a  corporeal  nature  there  are  some 
which  form  an  exception  to  the  general  rale  of  transfer  and  aliena- 
tion noticed  in  the  last  chapter,  and  which,  indeed,  are  treated 
in  certain  respects  as  real  rather  than  personal  property.  Instead 
of  following  the  person  of  the  owner  wherever  he  goes,  they  remain 
stationary;  and  instead  of  devolving,  after  he  dies,  upon  his 
executor  or  administrator,  in  the  first  instance,  like  other  per- 
sonal chattels,  they  are  permitted  to  descend  with  the  land  and 
vest  at  once  in  his  heirs  as  part  of  the  inheritance.  On  the  other 
hand,  there  are  certain  things  annexed  to  the  land,  which  become 
imder  special  circumstances  capable  of  severance  and  removal 
like  ordinary  chatibels  personal.  Here  we  find  ourselves  at  the 
border  line  which  separates  real  from  personal;  and  we  shall 
do  well  to  examine  these  special  kinds  of  property  somewhat  at 
length.  First,  then,  as  to  heirlooms;  next,  as  to  emblements;  and, 
lastly,  as  to  fixtures.  The  physical  nature  of  an  annexation,  cus- 
tom, the  presumed  or  the  express  mutual  understanding  of  the 
parties,  the  inherent  fitness  of  the  thing's  association  with  the 
land  or  the  unfitness,  are  all  found  elements  for  consideration  in 
such  a  discussion. 

§  95.    Heirlooms^  Their  Native  and  Incidents. 

Heirlooms  are  such  personal  chattels  as  descend  to  the  heir 
along  with  the  inheritance,  contrary  to  the  usual  rule,  instead  of 
passing  to  the  executor  or  administrator  of  the  last  owner.  ^     The 

1.  9  Ewdl'A  BI.  Com.  427;   Wmfl.      Webeter'a  Diet  ib.;  Woroevter^  Diet 
Pen.  Prop.  17th  Eng.  ed.  141;   Go.      il>. 
Lit  18  b;  Bouv.  Diet  ''Heirloom;" 
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word  *^  heirloom "  is  probablj  compounded  of  ^'  heir "  and  the 
Saxon  loma  or  gelama,  which  signifies  utensils  or  vessels  generally ; 
thus  indicating  simply  the  heir's  utensils  or  goods.  But  some 
prefer  the  word  "  heir  "  and  "  loom; "  that  is,  a  frame  to  weave 
in.  That  would  be  a  fanciful  derivation  enough ;  but  Blackstone 
gives  one  which  is  even  more  so,  by  which  he  makes  out  an  heir- 
loom to  be  '^nothing  else  but  a  limb  or  member  of  the  inherit- 
ance." ^  ^^  In  some  places,"  says  Coke,  '^  chattels,  as  heirlooms 
(as  the  best  bed,  table,  pot,  pan,  cart,  and  other  dead  chattels 
movable),  may  go  to  the  heir; "  and  he  further  adds  that  ''the 
heirloom  is  due  by  custom  and  not  by  the  common  law."  ^  The 
ancient  jewels  of  the  British  crown  were  heirlooms  from  early 
times.  So,  it  would  seem,  are  public  documents  which  the  peers 
of  England  were  wont  to  receive  by  way  of  gratuitous  distribu- 
tion.^ In  short,  heirlooms,  wherever  found,  may  be  considered 
as  attending  the  inheritance,  not  because  of  any  inherent  char- 
acteristics which  likened  them  to  immovable  property  (as  some 
seem  to  have  supposed),  but  merely  because  some  local  custom 
favored  the  heir  rather  than  the  executor  in  this  respect.  Though 
not  by  nature  inheritable,  the  heritable  character  is  conferred  by 
law  upon  it.  And  we  all  know  that  law  and  custom  strongly 
foster  family  pride,  wherever  family  relics  are  the  subject  of 
dispute.  The  modem  tendency,  certainly  in  the  United  States,  is 
against  what  are,  strictly  speaking,  heirlooms;  we  do  not  prefer 
the  first-bom;  and  it  is  not  to  be  presumed  that  the  ordinary 
rules  which  regulate  the  transmission  of  personal  property  are 
to  be  thus  turned  aside  for  the  gratification  of  individuals,  where 


f .  2  Ewell's  Bl.  Com.  427.    And  lee  upon  custom  aa  the  bftsis  of  tbe  heir's 

Byng  T.  Byng,  10  H.  L.  183,  per  Lofd  right  in  such  things ;  and  custom  im- 

Cranworth.  plies  an   original    intent   under   free 

S.  Co.  Lit.   18  b.     1  Wms.  Bx'rs,  contract  or  conformable  to  some  stat- 

681,  &c.,  cites  various  other  authori-  ute. 

ties  which  define  heirloom, —  Brooke;  4.  Upton  t.  Lord  '^enfftty  5  Yes. 

Spelman's  Gloasary;   Les  Termes  de  SOtf. 
la  Ley,  Ac., —  all  of  which  lay  stress 
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the  chattels  poBsese  an  intrinflic  value,  apart  from  that  which 
pride  or  affection  may  set  upon  them.^ 

Heirlooms,  it  is  held,  cannot  be  devised  or  bequeathed  by  will ; 
for  the  technical  reason  that  the  will  cannot  operate  until  after 
death,  whereas  the  ancient  custom  takes  effect  the  instant  one 
dies;  so  that,  the  law  preferring  custom  to  the  devise  or  bequest, 
they  vest  in  the  heir  at  once.^  But,  during  his  life,  the  owner 
may,  of  course,  sell  or  dispose  of  chattels  which  would  otherwise 
descend  as  heirlooms/ 

§  96.  Heirlooms,  Their  Nature  and  Incidents;  the  Subject 
Continued. 
There  are  some  kinds  of  chattels  which  are  treated  as  being 
in  the  nature  of  heirlooms,  and  which  accordingly  are  permitted 
to  pass  to  the  heir  with  the  inheritance.  Thus,  the  coat-armor 
of  an  ancestor  hung  in  a  church,  his  sword,  and  other  insignia 
of  rank ;  ancient  portraits  and  family  pictures  in  a  house,  though 
not  fastened  to  the  walls, —  all  these  have  been  withheld  from  the 
executor;  and  although,  in  some  cases  of  this  sort,  annexation  to 
real  estate  might  seem  to  have  determined  the  decision  of  the 
court,  yet  we  are  reasonably  sa^e  in  supposing  that  the  executor 
was  required  to  leave  them  alone,  from  deference  rather  to  that 
custom  which  favored  the  heir,  by  permitting  the  family  dignities 
to  pass  unimpaired  so  far  as  was  possible.^ 

Some  who  have  failed  to  separate  these  two  distinct  elements 
for  consideration, —  local  custom  and  actual  annexation  to  the  free- 
hold,—  in  passing  upon  articles  which  are  in  controversy  between 
heir  and  executor,  say  that  heirlooms  are  in  general  such  things 
as  are  essential  to  the  enjoyment  of  the  realty ;  such  as  cannot  be 

5.  8ee  notes  of  Chitty  and  others,  pose  of  tlie  ancient  crown  jewels  dnr- 

to  2  Bl.  Com.  427,  428.  ing  his  life.    Cro.  Car.  344. 

e.  Co.  Lit.  185  b;   1  Wms.  IS^n,  S.  See  Conren's  Case,  12  Co.  105; 

lOth   Eng.   ed.   546;   Tipping  v.  Tip-  1   Wms.    Ex'rs.,    lOth    Eng.   ed.    545. 

ping,  1  P.  Wms.  730.  Shroud    and    coffin,   gravestone,    &c., 

7.  1  Wms.  Ex'rs,  10th  ed.  547;  2  61.  cannot   be   considered    as    heirlooms. 

Com.  429.    So  the  sovereign  may  dis-  See  Teager  t.  Bowie,  1  Add.  541. 
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taken  awaj  without  damaging  or  dismembering  the  freehold ;  and 
Lord  Holt  ia  reported  to  have  said  that  a  jewel  cannot  be  an  heir- 
loom, but  onlj  '^ things  ponderous."'  But  this  statement  of 
Lord  Holt  is  contradicted  by  what  we  have  just  said  of  crown 
jewels;  ^  and  those  who  speak  thus  seem  to  have  fallen  upon  the 
doctrine  of  fixtures  (aside  from  custom  altogether),  which  would 
be  found  sufficient  for  itself  in  determining  what  shall  go  as  real 
and  what  as  personal  property. 

And  yet  we  must  admit  that  a  local  custom  may  be  founded  to 
some  extent  upon  a  legal  principle;  and  certainly,  whether  this 
be  true  or  not  with  respect  to  chattels  in  the  nature  of  heirlooms, 
we  find  the  doctrine  of  things  incident  to  the  freehold  strangely 
blended  with  this  of  mere  custom ;  so  that  it  would  sometimes  be 
hard  to  say  whether  a  certain 'chattel  were  in  the  nature  of  an 
heirloom  or  of  a  fixture.^ 

§  97.    Heirlooms;  Doctrine  as  to  Wild  Animals. 

For  example,  there  are  some  curious  rules  concerning  the  trans- 
mission of  title  to  wild  animals,  upon  the  death  of  the  person  who 
had  them  in  his  enclosure.  These  are  said  to  pass  by  way  of 
incident  to  the  freehold  and  inheritance,  and  not  to  go  to  the 
executor  or  administrator.  Thus,  deer  in  what  the  law  considers 
a  park,  conies  in  a  warren,  and  doves  in  a  dove-house,  will  not 
come  to  the  executor  or  administrator  with  the  assets.  The  reason 
assigned  by  Coke  is,  that  without  them  the  inheritance  would  be 
incomplete;  but  another  reason  mentioned  by  him,  and  one  per- 
haps equally  good  (since  an  inheritance  is  thought  to  be  complete 
without  the  dogs,  horses,  and  other  domestic  animals,  under  like 
circmnstances),  is  that  the  deceased  had  no  transmissible  personal 
right  of  property  in  them.^  So,  if  a  man  buys  fish  and  puts  them 
into  a  pond,  and  dies,  they  pass  with  the  water  to  the  heir,  or  at 

9.  Lord   Petre  v.   Heneage,   1   Ld.  1.  Swpra,  §  95 ;  5  Ves.  806. 

Kaym.  728 ;  12  Mod.  620.     See  2  Bl.  S.  See  Johnson  Be,  87  Neb.  375, 127 

Com.    17,   427;    1   Wm6.   Bx'ra,   681;'  N.  W.  133. 

Wms.  Pen.  Prop.  17tii  Eng.  ed.  141;  S.  7  Co.   17  b;   §   50,  supra.     See 

Bonv.  Diet.  '^Heirloom:.''  Went.  Off.  Ex.  127,  Uih  ed. 
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all  events,  they  do  not  go  to  the  executor  or  administrator. 
Tliough,  if  the  deceased  had  onlj  a  term  of  years  in  the  land,  it 
is  said  that  the  deer,  conies,  doves,  and  fish  will  go  to  the  ezecntor 
or  administrator  as  accessory  chattels,  following  the  estate  of  the 
principal ;  ^  which  last  proposition  might  be  quite  true,  provided 
the  executor  caught  them  all  before  the  lease  under  his  control 
ran  out,  and  he  had  to  vacate  the  premises.  All  this  law  seems 
to  us  to  be  best  referred  to  that  special  or  qualified  right  of  prop- 
erty in  animals  remaining  in  an  unreclaimed  or  wild  state,  which 
we  have  discussed  in  a  former  chapter.^  And  it  is  now  the  settled 
rule  in  England,  and  we  doubt  not  in  this  country  too,  that  deer 
in  a  park,  or  other  animals  upon  private  premises,  when  tame 
and  reclaimed  from  their  vdld  state,  will  pass  to  the  executors  or 
administrators,  like  any  other  domestic  animals  owned  by  the 
decedent.^ 

§  98.    Heirlooms ;  Doctrine  as  to  Title-deeds,  Keys,  etc 

But  there  is  another  example,  still  more  to  the  point, —  that  of 
title-deeds  and  other  muniments  of  the  inheritance.  It  is  an 
established  principle  that  whoever  is  entitled  to  land  is  entitled 
also  to  the  deeds  and  chattels  which  concern  that  land,  and  afford 
evidence  of  his  titl&  They  have  been  called  the  sinews  of  the 
land ; '  and  so  closely  are  they  associated  with  real  estate,  that 
they  are  held  to  pass,  on  its  conveyance,  without  being  expressly 
mentioned;  the  property  in  these  instruments  passing  from  the 
vendor  to  the  purchaser  by  the  simple  grant  of  the  real  estate 
itself.^  Upon  the  grantee's  death,  his  heir,  and  not  the  personal 
representative,  takes  them ;  nay,  the  very  box  or  chest  which  has 
usually  been  employed  for  keeping  them  so  far  partakes  of  this 

4.  Com.  Dig.  Bienfl,  B;  Went  OS,      150;  Morgan  t.  AbergaTenny,  8  C.  B. 
Ex.  127.     For  use,  lioweyer,  and  not      70S. 

for  waste.     See  1  WmB.  Ex'rs,  lOih  7.  Co.  Lit  0  a. 

ed.  533 ;  Co.  Lit  53  a.  S.  Harrington  ▼.  Price,  3  B.  &  A. 

5.  Supra^  §§  48-50.  170;  Philips  ▼.  KobinSon,  4  Bing.  100; 

6.  Ford  V.  Tynte,  2  Johns,  k  H.  Wms.  Pers.  Prop.  17th  Eng.  ed.  141. 
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nature  as  to  go  with  the  inheritanoe  in  like  manner.'  And  there 
are  modem  English  cases  which  discuss  the  respective  rights,  in 
this  respect,  of  t^iants  in  fee-simple,  for  life  or  in  tail,  and  for 
terms  of  years ;  the  result  of  which  is  to  establish  that  those  who 
have  an  absolute  estate  of  freehold  may  destroy  the  title-deeds  at 
pleasure,  or  sell  them  for  old  parchment;  that  freeholders  with  a 
qualified  estate  have  but  a  temporary  custody,  and  cannot  injure 
or  part  with  them ;  and  that  tenants  for  terms  of  years  have  no 
right  to  deeds  which  relate  to  the  freehold*^ 

In  the  United  States  this  learning  is  of  very  little  importance; 
for  our  registration  acts  supersede  the  necessity  of  accumulating 
old  deeds  by  way  of  muniment ;  and  a  grantee  is  generally  well 
satisfied  with  retaining  the  original  instrument  of  conveyance  to 
himself,  and  nothing  more,  provided  the  public  record  shows  that 
his  title  is  a  good  one.^ 

The  keys  of  a  house,  too,  are  sometimes  called  ^^  heirlooms," 
because  they  go  with  the  house  and  land  to  the  heir ;  and  a  great 
variety  of  articles,  besides,  are  enumerated  by  Blackstone  and 
some  other  writers  under  this  same  head.^ 

§  99.    Heirlooms;  Pinal  Observations. 

But  it  seems  to  us  that  many  things  classed  with  heirlooms  are 
more  properly  to  be  considered  as  in  the  nature  of  fixtures.  For, 
in  speaking  strictly  of  heirlooms,  we  would  naturally  be  supposed 
to  refer  to  questions  between  heir  and  executor  alone;  whereas 
in  fixtures  the  controversy,  though  quite  commonly  between  them, 


9.  1  Wms.  Eoera,  101^  ed.  545; 
Went.  Off.  Ex.  14th  ed.  156. 

1.  Allwood  V.  Haywood,  Ex.  11  W. 
R.  291;  Ford  v.  Peering,  1  Ves.  Jr. 
76;  Daries  ▼.  Vernon,  6  Q.  B.  443. 
See  Wms.  Pen.  Prop.  17th  ed.  137; 
1  Wflshb.  Real  Prop.,  b.  1,  e.  1. 

Deeds  and  writings  which  relate 
not  to  the  freehold,  but  to  terms  for 
years  and  other  chattel  property; 
also  letters  of  the  decedent ;  do  not  go 


with  the  inheritanee.  Bao.  Abr.,  til 
Bs^,  H.  3. 

%.  See  4  Kent  Com.  456,  and  notes. 

S.  See  Bout.  Diet.  "  Heirloon»;  " 
2  Bl.  Com.  427-429,  and  Chitty's 
note.  The  doctrine  of  heirlooms 
seems  to  be  supported  in  the  recent 
case  of  Hayen  t.  HaTen,  181  Mass. 
573,  64  N.  E.  410.  See  also  Hill  ▼. 
Hill,  (1897)  1  Q.  B.  483. 
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is  often  between  other  parties  instead.  And  again,  the  question 
in  heirlooms  is  largely  that  of  local  custom;  which  question  has 
only  a  slight  bearing  upon  the  doctrine  of  fixtures.  Yet,  for  want 
of  apt  terms  at  the  law,  we  may  well  distinguish  between  things 
in  the  nature  of  fixtures  (like  keys  or  title-deeds  under  some  cir- 
cumstances) and  fixtures  proper.  The  former  are  to  be  treated 
as  immovables  only  by  construction;  and  where  they  cease  to  be 
chattels,  it  is  rather  because  of  some  logical  connection  which  they 
bear  to  the  real  estate,  their  fitness,  or,  as  it  is  said,  their  use  or 
destination,  than  on  account  of  qualities  inherent  in  their  sub- 
stance.^ Now,  it  is  otherwise  with  fixtures  proper.  These  are 
classed  with  more  especial  reference  to  their  physical  or  material 
qualities ;  and  to  them  may  be  applied  the  universal  principle  of 
law  that  movables  will  become  immovables,  by  reason  of  acces- 
sion, as  when  they  are  united  with,  or  affixed  to,  or  let  into  the 
house  or  land,  or  are  otherwise  annexed  to  that  which  is 
immovable.^ 

We  may  add,  in  passing,  that  the  term  "  heirloom  "  has  now 
come  to  be  popularly  applied,  in  England,  to  plate,  pictures,  or 
other  articles  of  property  which  have  been  assigned  by  deed  of 
settlement,  or  bequeathed  by  will  to  trustees,  in  trust,  to  permit 
the  same  to  be  used  and  enjoyed  by  the  persons  in  possession  for 
the  time  being,  under  such  settlement  or  will,  of  the  mansion- 
house  in  which  the  articles  may  be  placed.  If  a  will  requires 
articles  to  be  treated  as  heirlooms,  they  are  not  to  be  applied  to 
the  payment  of  the  decedent's  debts,  unless  in  an  extremity.^  We 
have  very  little  occasion  to  speak  of  heirlooms  at  all  in  the  United 
States  under  our  rules  of  descent  and  distribution. 

4.  See  P.  Voet  de  Reb.  Mob.  et  Im-  R.  3  C9i.  564;  Dake  of  KewesBUe  t. 
mob.,  c.  5,  n.  1,  p.  38.  See  1  Wasbb.  Lincoln,  12  Ves.  218 ;  31  Gh.  D.  466. 
Real  Prop.  6.  Lord  Eldon,  in  ClArice  v.  Lord  Or- 

5.  P.  Voet,  ib.,  n.  4,  p.  33 ;  2  BuTge  monde,  1  Jacob,  114,  apeaks  favora- 
Col.  and  For.  Laws,  6 ;  also  next  o.  bly  of  permitting  certain  portions  of 

6.  See  Wms.  Pers.  Prop.  17th  Eng.  the  effects  to  be  treated  as  heirlooms, 
ed.  141 ;  Harrington  t.  Harrington,  L.  the  will  so  providing.  * 
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§  100.    Emblements ;  Rule  as  to  Chattels  Vegetable. 

Now  as  to  the  law  of  emblements^  The  right  to  emblements  is 
associated  with  chattels  vegetable,  whose  peculiar  characteristics 
have  already  received  some  attention.  Fruits,  so  long  as  they 
are  hanging  on  the  trees,  the  crops  until  they  are  gathered,  and 
timber  trees  while  they  are  standing,  are  things  immovable,  or 
real  estate,  because  they  are  appropriately  attached  and  appendant 
to  the  ground.  But  when  the  fruit  or  crops  are  gathered,  or  the 
trees  cut  down  by  the  owner,  as  they  then  cease  to  be  attached  to 
the  soil,  they  become  movables  or  chattels  personal.^  Rightful 
severance,  so  intended,  converts  the  thing  from  real  to  personal 
property. 

Yet  exceptions  are  admitted  from  deference  to  the  mutual 
intention  and  contract  of  the  parties  concerned.  Thus,  where 
trees  are  planted  by  the  owner  or  tenant  of  the  soil,  to  be  trans- 
planted and  sold,  they  may  be  treated  constructively  at  law  as 
personal  chattels;  and  hence  a  gardener  or  nurseryman,  who 
occupies  premises  under  a  lease,  may,  at  the  end  of  his  term> 
remove  and  dispose  of  the  trees  and  shrubs  which  he  has  planted 
in  the  course  of  business.^  But  ordinarily  a  farmer  who  plants 
fruit-trees  cannot  sell  and  remove  them  against  his  landlord's 
consent.^  And,  of  course,  the  exception  is  to  be  reasonably  applied 
so  as  to  prevent  a  malicious  tenant  from  wantonly  committing 
waste ;  ^  and  so  as  neither  to  legalize  wrongful  severance  nor  to 
prejudice  the  rights  of  interested  parties.^ 

Again,  there  are  cases  where,  contrary  to  the  usual  rule,  grow- 
ing timber  has  been  considered  a  chattel  as  between  grantor  and 
grantee.     As,  for  instance,  where  the  owner  of  lands  granted 

7.  2  BuTge  Col.  and  For.  Laws,  7;  Gamp.  N.  P.  722,  fter  Lord  Ellenbor- 

»  Bl.  Com.  389;  1  Wms.  Ez'rB,  tik  ongh. 

Eng.  ed.  668 ;  Mipro,  §§  3,  4.  %,  An    unsevered    crop    sown     or 

a.  Miller  ▼.  Baker,  1  Met.  27 ;  Pen-  planted  by  a  treepaaser  belongs  to  the 

ton  ▼.  Robart^  2  East,  S8.  owner  of  the  land.     Heilwig  y.  Nj- 

9.  Lee  ▼.  Risdon,  7  Taunt.  191;  Doe  beok,  179  Mich.  292,  146  N.  W.  141. 

▼.  Gunnis,  4  Taunt.  316.  And   see   Wattenbarger   t.   Hall,    26 

1.  See    Wetherell    ▼.    Howdls,    1  Okla.  815,  110  Pac.  911;  Warner  ▼. 

Sohn,  86  Neb.  519,  125  N.  W.  1072. 
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away  the  trees,  and  the  grantee  died  before  thej  were  felled.^ 
Here  the  law  regards  the  intention  of  the  parties,  and  considers 
that,  as  concerns  themselves,  a  constructive  severance  has  taken 
place.  And  the  corresponding  rule  has  been  applied  to  the  case 
of  a  conveyance  of  lands  with  a  reservation  of  the  trees  to  the 
grantor/ 

But  trees  and  vegetables,  or  vines,  bushes  or  shrubs,  growing 
upon  land  pass  presumably  by  a  mortgage  of  the  land  as  part  of 
the  realty,  and  consequently  of  the  security.^  And  nursery  trees 
planted  by  the  owner  of  the  land  would  pass  by  a  mortgage  of  the 
land,  though  he  mortgaged  first  and  planted  them  afterward.^ 
For  if  a  reservation  were  mutually  intended,  it  ought  to  have 
been  expressed  in  the  mortgage  deed.  So,  too,  as  between  vendor 
and  purchaser,  unsevered  trees  and  v^etables  or  vines,  bushes  and 
shrubs,  pass  as  part  of  the  land  on  which  they  grow,  under  a  con- 
veyance without  express  words  to  the  contrary ;  ^  and  one  entering 
into  possession  of  the  real  estate  by  title  paramount  would  pre- 
sumably be  preferred  to  any  tenant^ 


S.  Stukeley  ▼.  Bntler,  Hob.  173;  1 
Wnw.  Ex'n,  6th  Eng.  ed.  668. 

#.  Herlakenden's  Case,  4  Co.  63  b. 
And  see  9upra,  §  53. 

Standing  timber  sold  with  a  right  to 
enter  and  remove  it,  becomes  per= 
sonai  property.  Montgomery  t.  Beach 
River  Lumber  Co.,  54  Tex.  Civ.  App. 
143,  117  6.  W.  1061 ;  Cullen  v.  Ano- 
Btrong,  209  Fed.  704  (Md.  D.  C. 
1913). 

For  the  general  effect  of  aeveranoe 
from  the  soil  by  pemriseion,  aee  c.  VI 
on  Fixtures,  post;  Barry  v.  Wood- 
bury, 205  Mass.  592,  91  K.  £.  902; 
Hood  v.  Whitwell,  140  App.  Div.  882, 
124  N.  Y.  S.  1117. 

5.  Hutchins  v.  King,  1  Wall.  59. 

6.  Maples  v.  Millon,  31  Conn.  598; 
1  Wasbb.  Beal  Prop.  3;  Price  ▼. 
Brayton,  19  Iowa,  309;  Adama  ▼. 
Beadle,  47  Iowa,  439. 


Aa  to  whether  the  mortgage  or 
sale  of  a  crop  not  yet  sown  can  pasa 
a  title,  cf.  Hutohinaon  v.  Ford,  9 
Bush,  318;  Argues  ▼.  Wasson,  51  Cal. 
620;  Apperson  ▼.  Moore,  30  Ark.  56. 
Under  a  lease,  a  lien  may  be  expressly 
reserved  on  the  annual  cropa,  pro- 
duce, Ac.,  of  the  land.  Bverman  t. 
Robb,  52  Miss.  653;  McCail^ey  v. 
Woodin,  65  N.  Y.  459.  And  aee 
§  109. 

7.  1  Waffhb.  Beal  Prop.  104;  Tripp 
▼.  Hasceig,  20  Mich.  254. 

S.  Batterman  v.  Albright,  122  N.  Y. 
464,  25  N.  E.  856,  11  L.  R.  A.  800,  n. 

A  sale  of  land  in  possession  of  a 
tenant  and  subject  accordingly,  does 
not  presumably  pass  the  growing  crop. 
Williams  v.  W.  W.  Kimball  Co.,  188 
Mo.  App.  718,  176  S.  W.  468  (the 
tranaaction  indicating  the  parties^ 
knowledge    of    such    tenancy).      Cf. 
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§  101.    Diverse  Ownenliip  of  Soil  and  Pfo^ucts;    Statute  of 
Frauds  Applied  to  Chattels  Vegetafil^**, 

We  flee,  then,  that  growing  trees  may  sometimes  fCqnire  the 
oharacter  and  incidents  of  personal  property,  in  accoVdftnae.with 
the  mutual  intent  of  the  parties,  where  the  owner  of  the  boi}.'4dls 
them  to  he  cut  and  removed,  and  the  purchaser  has  no  right- ;Cj(>  .^ 
ooeupy  the  soil  for  growing  or  supporting  them  there.'  A  difi-'V** 
ouhy  here  arises  under  the  Statute  of  Frauds;  for  that  statute  •' 
requires  the  sale  of  interests  in  lands  to  be  by  instrument  in  writ- 
ing ;  notwithstanding  which  rule,  some  cases  seem  to  have  treated 
a  sale  of  growing  trees  as  effectual  to  pass  the  title  in  them  before 
they  are  cut,  although  not  evidenced  by  deed ;  as  if,  indeed,  they 
were  chattels  within  contemplation  of  the  statute  itself.  Some 
writers  consider  that  the  doctrine  may  be  reconciled  by  treating 
a  sale  of  this  character,  if  by  parol,  as  a  license  rather  than  a 
grant  of  an  interest  in  real  estate ;  which  license,  though  revocable 
like  other  licenses,  carries,  if  executed,  the  property  in  such  trees 
as  shall  have  been  severed  from  the  freehold.  If,  therefore,  the 
purchaser  has  executed  the  license  by  which  he  was  permitted  to 
eut  the  trees,  the  license  becomes  irrevocable,  and  he  may  enter 
and  remove  them;  but  so  long  as  it  remains  executory  only,  no 
title  passes  to  him.^ 


BjonuKm  v.  Rostad,  30  S.  D.  40,  137 
N.  W.  567;  Kreiftle  t.  Wilson,  148 
8.  W.  113a  (T«.  Civ.  App.  1W2); 
Tillman  v.  Bungenstock,  185  Mo.  App. 
6«,  171  S.  W.  938 ;  Carpenter  t.  Car- 
penter, 154  Mich.  100,  117  K.  W.  ffdS; 
In-  re  Andencm's  Estate,  83  Keb.  8, 
118  N.  W.  1108. 

The  general  rule  is  that  a  deed 
whiek  eoDvegw  land  witiioat  reser?*- 
tion  passes  the  growing  erop  therein. 
And  so^  too^  when  a  mortgage  is  fore- 
closed or  a  leasehold  estate  forfeited. 
Oases  raprv;  Woody  ▼.  Wagner,  154 
Fte.  813  (Wash.  Sap.  1916). 

Gf.  Dodson  ▼.  Covey,  81  Kan.  320, 


105  Pae.  579  (one  sharer  of  erop  pro- 
tected against  the  other's  mortgage) ; 
Cooper  T.  Kennedy,  86  Neb.  119,  124 
N.  W.  1131,  31  L.  R.  A.  w.  s.  761. 

In  general,  the  occupier  of  land  is 
owner  of  the  crop  hanrested  during 
the  occupancy,  eyen  though  a  mere 
adverse  possessor.  Lynch  ▼.  Boiler 
Mills,  51  Wash.  535,  99  Pac  578.  See 
4  Chamberlayne  Evid.  §§  2143,  .2145. 

9.  Claflin  ▼.  Carpenter,  4  Met  580; 
Stukeley  t.  Butler,  Hob.  173;  1 
Washb.  Beal  Prop.  3;  (Hmstead  ▼. 
Nilee,  7  N.  H.  522. 

1.  1  Washb.  Real  Prop.  S,  and  cases 
cited;  Drake  ▼.  Wells,  11  Aaiea,  14t; 
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There  are  caa^.  however,  which  hold  that  a  sale  of  such  trees 
is  within  thcfS^tite  of  Frauds  and  ahonld  be  evidenced  by  writ- 
ing.^    Ahj,  e^dn  if  a  sale  by  parol  be  regarded  as  sufficient  to  vest 
an  ii|torQst'in  the  unsevered  trees,  so  far  as  concerned  the  parties 
tho^^selves,  and  possibly  third  parties  with  notice,  it  cannot  avail 
.  i(jB;ainst  the  purchaser  of  the  freehold  without  notice,  for  this  party 
'.'"/'vmuld  take  the  premises  with  the  trees  and  crops  as  incident  to 
'*.    the  land*^     But  if  the  owner  of  the  freehold  conveys  growing 
trees,  as  such,  by  deed,  the  Statute  of  Frauds  is  satisfied,  and  a 
constructive  severance  takes  place  at  once,  in  accordance  with  the 
mutual  intention  of  the  parties,  so  that  the  vendee  may  afterwards 
pass  title  to  them  as  chattels,   without  waiting  for  an  actual 


severance. 


§  102.    Emblements;  Title  in  Chattels  Vegetable 
by  Death. 

When  the  owner  of  real  estate  dies,  the  general  rule  is  that 
trees,  and  their  fruit  and  produce,  such  as  apples  and  pears,  if 
hanging  on  the  trees  at  the  time  of  his  death,  also  hedges  and 
bushes,  go  to  the  heirs,  and  not  to  the  executor  or  administrator ; 
and  this  simply  because  they  are  part  of  the  real  estate,  and  not 
chattels.^     But  it  would  be  otherwise  with  severed  timber,  fallen 


Evans  v.  Roberts,  5  B.  &  C.  829; 
Douglas  ▼.  Shumway,  13  Gray,  502; 
Purner  ▼.  Piercy,  40  Md.  212. 

f .  McGregor  t.  Brown,  10  K.  T. 
117;  Carrington  v.  Boots,  2  M.  &  W. 
248. 

S.  Wescott  T.  Delano,  20  Wis.  514; 
Drake  v.  Wells,  11  Allen,  144;  1 
Wasbb.  Real  Prop.  3. 

4.  Kingsley  t.  Holbrook,  45  K.  H. 
319;  Warren  v.  Leland,  2  Barb.  613. 
In  Pumer  t.  Piercy,  40  Md.  212,  it  is 
observed  that  a  distinction'  is  some- 
times taken  in  respect  of  growing 
crops  which  are  fruotue  induairidles 
and  growing  crops  which  are  fmotua 


naturalea;  whereby  the  ioiyner  are 
admitted  to  be  chattels  and  not  gov- 
erned by  the  Statute  of  Frauds,  §  4, 
whether  the  properly  be  transferred 
before  or  after  severance;  but  other- 
wise, as  to  the  latter.  But  the  rule 
preferred  is,  that  in  general,  if  the 
products  of  the  earth  be  sold  specifi- 
cally, so  as  to  be  separately  delivered 
by  the  terms  of  the  contract  as  chat- 
tels, the  statute  does  not  operate, 
whether  as  to  fruotua  industrialea  or 
fruotua  naturalea, 

5.  Swinb.  pt.  7,  §  10,  pi.  8 ;  1  Wma. 
Ex'rs,  10th  ed.  537. 
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fruity  materialfi  piled  for  fuel,  and  the  like;  for  this  is  persoxial 
property.     A  siinilar  distinction  applies  generally  to  vegetables. 

§  103.    Emblements ;  Annual  Crops  Fit  for  Harvest. 

Annual  crops  which  have  been  planted  by  the  owner  of  the  soil, 
if  fit  for  harvest,  may,  out  of  favor  to  mutual  intention,  acquire 
the  character  and  incidents  of  personal  chattels,  though  in  general 
they  should  first  be  severed.^  And  there  are  cases  which  make 
crops  the  subject  of  sale  as  chattels,  even  before  they  are  ripe  and 
ready  to  be  gathered/  Such  crops,  in  favor  of  a  creditor,  may, 
under  like  circumstances,  be  levied  upon  as  personal  property.^ 

§  104.    Doctrine  of  Emblements  Strictly  So  Called. 

What  we  have  said  of  chattels  vegetable  may  prepare  the  reader 
to  understand  better  the  strict  doctrine  of  emblements,  which  will 
occupy  our  attention  for  the  remainder  of  this  chapter.  This 
doctrine,  which  concerns  growing  crops  still  unsevered,  bestows 
upon  certain  real  property,  by  legal  construction,  the  character 
and  incidents  of  chattels  personal,  by  applying  in  effect  a  sever- 
ance which  would  have  taken  place  but  for  unforeseen  contingen- 
cies beyond  the  control  of  a  person  who  expected  to  sever,  and  to 
hold  the  severed  property  as  his  own.  Here  too,  as  it  seems  to  us, 
the  legal  purpose  is  that  of  liberally  and  beneficially  aiding  the 
reasonable  and  the  presumed  intention  of  the  parties  concerned, 
as  in  the  other  instances  already  noticed.     The  rule  is,  that  a 


S.  EY4uia  y.  Roberts,  5  B.  ft  C.  829; 
Jones  ▼.  Flint,  10  A.  k  E.  753.  See 
Dayis  v.  McFarlane,  87  Cal.  634; 
Kingsley  ▼.  Holbrook,  45  N.  H.  319. 

7.  lb. ;  Sainsbury  v.  Matthews,  4  M. 
k  W.  343 ;  Craddock  v.  Riddlesburger, 
2  Dana,  206.  But  see  Emerson  y. 
Heeli»,  2  Tannt.  38.  See  Trip  y. 
Hasoeig,  20  Mich.  154,  which  oonsid- 
era  the  oa«e  d  unsevered  crops  as 
affected  by  a  oonyeyaaoe  d  the  prem- 
ises. 


8.  Heard  y.  Fairbanke,  5  Met.  Ill; 
Stambaugh  y.  Yates,  2  Rawle,  161. 
Growing  crops  are  not  "  personal 
chattels"  under  the  English  Bills  of 
Sale  Act.,  17  &  18  Vict,  c.  36.  Bran- 
torn  y.  Griffita,  2  C.  P.  D.  212;  s.  «., 
1  C.  P.  D.  34^. 

See,  farther.  Meads  y.  Meads,  178 
S.  W.  781  (Tex.  Ciy.  App.  1015), 
as  to  a  eontract  for  sharing  the  crops 
of  two  farms. 
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tenant  for  life  has,  as  also  other  tenants  of  estates  of  nnoertain 
duration,  the  right  of  emblements  or  profits  of  the  crop,  "  emblav- 
ence  de  hied,*'  which  he  takes  on  the  termination  of  his  estate^  or 
which,  if  he  is  dead,  his  executors  or  administrators  take;  pardy, 
perhaps,  ^^to  compensate''  (as  they  say)  ^^for  the  labor  and 
expense  of  tilling,  manuring,  and  sowing  the  land."  '  The  doc- 
trine of  emblements  is  borrowed  from  the  feudal  law,  whereby, 
if  a  tenant  for  life  died  between  the  first  of  September  and  last 
of  February,  the  lord  took  the  profits  of  the  whole  year  with  the 
reversion;  while  if  he  died  between  the  first  of  Mardi  and  the 
last  of  August,  the  heirs  of  the  tenant  received  the  whole.^  As 
the  common  law  strongly  encouraged  husbandry,  we  may  regard 
the  right  of  emblemefUa  as  founded  upon  such  a  policy  (in  con- 
nection, as  we  have  intimated,  with  upholding  the  prestuned 
mutual  intent  of  parties),  rather  than  the  rule  of  a  compensation, 
which,  one  readily  sees,  would  not  thus  be  measured  wiUi 
exactness. 

The  doctrine  of  emblements  prevails  both  in  England  and  the 
United  States  at  this  day.  The  principle  is,  that  where  a  tenant 
sows  and  works  upon  the  land,  with  the  expectation  of  gathering 
the  harvest,  no  sudden  and  unlooked-for  termination  of  his  estate, 
either  by  the  act  of  God,  or  through  the  misconduct  of  his  lessor, 
should  deprive  him  or  his  representatives  of  the  fruits  of  his 
labor.^  It  follows  then,  that  to  bring  a  tenant  of  lands  within 
this  principle:  first,  he  should  have  expended  labor  upon  the  crop; 
second,  his  estate  should  have  terminated  unexpectedly,  and 
without  fault  on  his  part.  Statutes  in  many  States  have  changed 
the  common-law  rule  in  regard  to  emblements  and  should  be 
carefully  studied.^ 

9.  1    Wms.    Pers.    Prop.    17    Eng.  %.  lb. 

ed.  130,  and  notes;   1  WasUb.  Real  S.  See^  for  ezunple,  TUrreit%  v.  May, 

Prop.  101  et  wq.;  2  Bweirs  Bl.  Com.  (Ky.),   99    8.    W.   255;    Gordon   ▼. 

122;    1  Wms.  "Ea^n,  lOiSk  Bng.  ed.  James,    S6    lOss.   719,    39  So.    IS; 

537;  4  Kent  Com.  78,  119.  State   ▼.   Bell,    (N.    0.)    49   a   1. 

1.  lb.  148. 
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§  105.    Doctrine  of  Emblements;   Labor  upon  Crop  Required. 

As  to  the  first  pointy  we  find  that  the  law  draws  a  distinction 
between  such  vegetable  products  as  are  the  annual  results  of  agri- 
cultural labor,  and  such  as  are  not.  Accordingly  crops  of  oom, 
peas,  beans,  tares,  hemp,  fiax,  melons,  potatoes,  and  the  like,  are 
enumerated  as  among  the  subjects  of  emblements,  yielding  an 
annual  profit  produced  by  labor ;  whilst  timber,  fruit-trees,  grass, 
and  clover,  which  do  not  repay  within  a  single  year  the  labor  by 
which  they  are  produced,  are  excluded  from  the  operation  of  this 
rule.^  Such  artificial  grasses  as  are  annually  renewed  seem  to 
fall  within  the  description  of  emblements.^  And,  by  way  of 
exception  to  the  general  rule,  hops  are  made  the  subject  of  emble- 
ments, because  though  produced  from  permanent  roots,  they  require 
yearly  culture  and  manuring  to  produce  at  all ;  ^  and  upon  the 
same  principle  other  kinds  of  crops  might  also  be  excepted  in 
these  days  of  scientific  farming.  The  general  rule  is,  that  emble- 
ments can  only  be  claimed  in  respect  of  crops  which  ordinarily 
repay  the  labor  by  which  they  are  produced  within  the  year  in 
which  the  labor  is  expended;  though  in  extraordinary  seasons 
they  may  be  delayed  beyond  that  period/  And,  of  course,  these 
must  be  crops  which  grow  not  spontaneously,  but  by  the  industry 
of  man.^ 

To  illustrate  this  principle  somewhat  further:  If  I  plant  a 
fruit-tree,  neither  the  annual  fruit  nor  the  tree  itself  can  be  the 
subject  of  emblements.  For  the  fruit  is  usually  borne  without 
annual  labor ;  and  when  I  planted  the  tree,  I  did  so  presumably, 
not  in  contemplation  of  present  profit,  but  for  future  enjoyment, 
that  the  labor  once  bestowed  might  benefit  others  if  not  myself.^ 

4.  Wms.  Per9.  Prop.  17th  ed.  151;  6.  Sparrow  ▼.  Pond,  49  Miim.  412. 

1  Washb.  Real  Prop.  102;  Com.  Dig.  7.  Ck>.  Lit.  55  b. 

Blens,  G.;  2  BI.  Com.  123,  n.;  Evans  8.  Graves  v.   Weld,   2  Nev.   &  M. 

▼.  Roberts,  5  B.  &  C.  832,  per  Bayley,  725;  1  Wins.  Ez'rs,  10th  ed.  536. 

J. ;  Ck>.  Lit.  55  b.  9.  2  Swell's  Bl.  Cknn.  123 ;  1  Wms. 

5  2   Ewell's   Bl.    Com.    123,   Sbars-  Ez'rs,  10th  ed.  53S. 

wood's  n.;   Graves  v.   Weld,  2  Nev.  The  lessee  is  entitled  to  the  fruit 
ft  M.  725. 
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Kor  can  timber  trees  be  grabbed  up  for  the  benefit  of  the  party 
whose  estate  terminated ;  for  the  year's  supply  does  not  correspond 
with  the  year's  industry.^  The  case  of  trees  planted  by  nursery- 
men with  an  express  view  to  chattel  sale  may  be  mentioned  as  an 
exception,  as  we  have  already  indicated.^  Grass  is  not  sown  every 
year,  and  as  the  improvement  cannot  be  distinguished  from  the 
natural  product,  neither  can  I  make  this  the  subject  of  emble- 
ments, although  the  supply  may  have  been  increased  by  my 
cultivation.^ 

Planting  is  an  essential  element  in  most  claims  of  emblanents. 
The  crop  must  have  been  actually  planted  during  the  life  of  the 
tenant ;  and  no  degree  of  preparation  of  the  ground  will  give  to 
one  the  fruits  of  seed  which  another  has  planted  after  the  deter- 
mination of  his  tenancy/  So  the  crop  claimed  must  be  the  crop 
which  was  growing  at  the  end  of  the  term,  'and  only  that  one ; 
even  though  it  does  not  sufficiently  compensate  for  the  industry 
bestowed,  and  another  crop  springs  up  afterwards.^  But  the  right 
to  emblements  does  not  require  that  the  land  be  cultivated  accord- 
ing to  rules  of  good  husbandry;  for  any  loss  by  bad  cultivation 
would  be  the  tenant's  own.^ 


§  106.    Doctrine  of  Emblements;    Unexpected  Terminatioa  of 
Tenancy  without  Fault. 

As  to  the  second  point :  namely,  that  the  tenant's  estate  should 
have  terminated  unexpectedly  and  without  fault  on  his  part.  If 
a  tenant  were  allowed  to  take  the  crops  where  he  knew  before 
planting   that   the   estate   would    terminate   before    they   were 


of  the  trees  during  the  lease.  Qnig- 
gle  Y.  Vining,  1^5  Ga.  9S,  54  S.  E.  74. 

1.  lb.;  Go.  Lit.  55b. 

%,  Penton  y.  Robart,  2  East,  00; 
Lee  Y.  Risdon,  7  Taunt.  191;  supra; 
§  100. 

S.  Gilb.  By.  215,  216 ;  1  Wms.  Ex'rs, 
10th  ed.  537;  EYarts  y.  Inglehart,  6 
Gill  &  J.  188;  EYane  y.  Hardy,  76 
Ind.  527.    As  to  some  strong,  specific 


eaoe  where  new  grass  seed  is  sown 
and  some  special  outlay  in  ploughing, 
manuring,  etc.,  is  made,  qucere. 

4.  1  Washb.  Real  Prop.  103,  and 
cases  cited;  Stewart  y.  Doughty,  0 
Johns.  108;  Price  y.  Pickett,  21  Aim. 
741. 

5.  GraYes  y.  Weld,  5  B.  ft  Ad.  105; 
2  NeY.  ft  M.  725. 

6.  Bradley  y.  Bailey,  56  Conn.  374. 
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ripened, —  the  general  rule  being,  that  control  of  the  incidents 
ceases  with  control  of  the  freehold, —  or  where  he  chose  to  termin- 
ate the  estate,  the  law  of  emblements  would  be  one  of  favor  instead 
of  fairness.  But  where  an  estate  is  suddenly  brought  to  an  end 
by  the  act  of  Gkxi,  or  through  the  misconduct  of  the  lessor,  the 
lessee  or  his  legal  representatives  may  rightfully  claim  emble- 
ments/ Not  is  suddenness  and  unexpectedness  of  termination 
applied  in  any  such  sense  as  to  exclude  the  claim  where  the  land 
was  sowed  when  the  tenant  was  in  ill  health  and  his  early  death 
seemed  imminent.^  The  executor  or  administrator  of  a  tenant  for 
life  is  entitled  to  emblements.^  And  so  would  it  be  where  one  was 
virtually  tenant  at  another^s  will.^ 

To  take  illustrations.  A  woman,  who  is  tenant  during  widow- 
hood, marries.  The  tenancy  is  terminated  by  her  own  act,  and 
she  has  no  right  to  emblements.^  So,  if  a  tenant  abandons  the 
premises,  or  voluntarily  puts  an  end  to  the  tenancy.^  And  these 
principles  apply  in  the  case  of  a  tenant  at  will,  who,  if  wrong- 
fully turned  out  by  his,  landlord  before  harvest,  but  not  where  he 
abandons  his  tenancy,  is  entitled  to  emblements.^  A  tenant  for  a 
term  of  years,  or  for  a  period  certain,  is  not,  under  ordinary 
circumstances,  entitled  to  emblements.^  2f  or  one  who  voluntarily 
surrenders  his  term.^  'Nor  a  joint  tenant  as  against  the  rights  of 
a  survivor.^  Nor  a  mere  tenant  at  sufferance,  nor  any  one  who 
occupies  the  lands  wrongfully.* 

7.  1  Waahb.  Real  Prop.  103;  1  4.  1  Washb.  Real  Prop.  103;  5  Rep. 
Wms.  Ezra.,  10th  ed.  537;  Debow  v.  115;  Chandler  v.  Thurston,  10  Pick: 
Colfax,  5  Halat.  128 ;  Chesley  v,  205 ;  1  Wms.  Ex'rs,  10th  ed.  537. 
Welch,  37  Me.  106;  Whitmarsh  v.  5.  Debow  v.  Colfax,  5  Halst.  128; 
Cutting,  10  Johns.  360 ;  Bouv.  Diet.  WhitDmrsh  v.  Cutting,  10  Johns.  360 ; 
"Enablement^;"  4Kent  Com.  73,  110.  Chesley    y.    Welch,    37    Me.    106;    1 

8.  Bradley  v.  Bailey,  56  Conn.  374,  Washb.   Real  Prop.    103;    Gossett  v. 
15  AtL  746,  1  L.  R.  A.  427.  Drydale,  48  Mo.  App.  430.     But  see 

9.  lb.  §  108,  post. 

1.  Towne  v.  Bowers,  81  Mo.  491.  6.  Carney  ▼.  Mosher,  97  Mich.  554, 

8.  Hawkins  v.   Skegg,   10   Humph.  56  N.  W.  935. 

31;  Debow  ▼.  Colfax,  5  Halst.  128.  7.  Owen,    102;    Rowney's    Case,    2 

8.  1   Washb.   Real  Prop.   103,  and  Vem.  323. 

cases  cited ;  Whitmarvh  ▼.  Cutting,  10  8.  Doe  v.  Turner,  7  M.  &  W.  226. 

Johns.  360.  In   case   of   ejectment,   the   question 
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The  right  of  emblements  applies  as  between  the  executor  or 
administrator  of  the  person  seised  of  the  inheritance  and  the  heir 
in  some  cases,  and  in  others,  between  the  executor  or  administrator 
of  the  tenant  for  life  and  the  remainderman  or  reversioner.  When 
the  occupier  of  the  land,  whether  he  be  owner  of  the  inheritance 
or  of  an  estate  for  life,  dies  after  sowing  and  before  harvest  time, 
his  personal  representatives  take  the  profits  of  the  crop  or  emble- 
ments.' The  right  of  a  lessee  of  a  life  tenant  after  the  death  of 
the  life  tenant  is  not  to  keep  possession  but  only  to  enter  and 
cultivate  the  crops.  ^  This  right  extends  to  tenants  by  the  curtesy, 
for  they  are  life-tenants.^  Before  the  statute  of  Merton,  it  was 
thought  that  a  dowress  could  neither  devise  her  growing  com,  nor 
cause  the  crop  she  had  sown  to  go  to  her  executor  or  administrator, 
instead  of  the  reversioner ;  this  statute,  however,  places  her  on  the 
same  footing  as  to  emblements  with  other  life  tenants.^  The  rule 
extends  to  every  case  where  the  estate  determines  by  act  of  God, 
or  the  act  of  the  law.  This  distinction  between  the  rights  of  the 
heir  and  of  the  executor  is  of  less  practical  importance  now 
under  modem  statutes. 

If  an  owner  sows  the  land  and  then  conveys  it  away,  he  passes 
the  title  to  the  crop,  as  well  as  the  soil;  and  his  executors  and 
administrators  have  no  concern  in  either.^  The  same  principle 
applies  to  the  conveyance  of  a  reversion  subject  to  an  existing 


whether  the  person  ejected  held  under 
a  claim  of  title  appears  material.  See 
McLean  v.  Bovee,  24  Wife.  205;  Page 
V.  Fowler,  39  Cal.  412;  Bowell  v. 
Klein,  44  Ind.  290.  One  who  ie  let 
into  possession  under  a  parol  contract 
to  purchase  is  a  tenant  at  will  so  far 
aa  relates  to  em4>lements;  and,  if 
ejected  because  the  other  party  refuses 
to  carry  out  the  oral  contract,  he  is 
entitled  to  his  crops.  Harris  v.  Frink, 
49  N.  Y.  24. 

9.  Swinb.  pt.  7,  §  10,  pi.  8;  Evans 
▼.  Inglehart,  6  G.  &  J.  173;  Penhal- 


low  ▼.  Dwight,  7  Mass.  34;  Wads- 
worth  V.  Alloott,  6  N.  Y.  64;  Single- 
ton Y.  Singleton,  5  Dana,  92 ;  Bradley 
▼.  Bailey,  55  Conn.  374. 

1.  EdghiU  V.  Mankey,  (Neb.), 
112  N.  W.  570. 

8.  1  Wnw.  Er'rs,  679. 

S.  Stat.  20  Hen.  III.,  c.  2;  Co.  2d 
Inst.  80.  See  Haslett  ▼.  Glenn,  7 
H.  &  J.  17. 

4.  1  Washb.  Real  Prop.  104;  1 
Wms.  Ex'rs,  674;  Brantom  v.  Grifflts, 
2  C.  P.  D.  212 ;  s.  c.  1  C.  P.  D.  349. 
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particular  estate.^  So,  too,  emblements  pass  by  a  devise  of  the 
land;  partly  because,  being  a  grants  the  devise  must  be  taken 
most  strongly  against  the  grantor.^  Why  should  the  devisee  stand 
on  a  better  footing  than  the  heir?  For,  as  against  the  heir  at  law, 
the  emblements  go  to  the  executor/  It  is,  after  aU,  only  a  matter 
of  presumption ;  and  the  presumption  may  be  rebutted  by  words 
in  the  will  that  show  an  intent  that  the  executors  or  some  legatee 
shall  have  the  emblements.^  Once  more,  if  a  tenant  plants  the 
crop,  sells  it  as  a  growing  crop,  and  then  terminates  the  estate  by 
his  own  act,  the  vendee  cannot  claim  the  crop  as  emblements,  for 
the  vendor  cannot  pass  a  title  greater  than  his  own*' 

It  should  also  be  noticed  that  the  original  lessee  or  tenant  for 
life  may  pass  his  claim  for  emblements  to  his  assignee  or  sub- 
lessee ;  save  where  he  is  restricted  by  the  terms  of  his  lease  from 
assigning  or  underletting  his  temu^  Indeed,  in  some  cases  the 
assignee  or  sub-lessee  may  claim  emblements  where  the  original 
tenant  could  not  have  done  so.  As,  for  instance^  if  a  tenant  dur- 
ing widowhood  should  underlet  and  then  marry,  she  would  forfeit 
by  marriage  all  right  to  emblements ;  but  the  law  does  not  place 
the  sub-lessee  in  the  same  predicament,  because  it  was  not  his  fault 
that  she  did  so.     The  under-lessee  or  assignee,  it  is  to  be  remem- 


5.  Foote  V.  Golvin,  3  Johns.  2^6; 
Bumside  v.  Weightman,  9  Watte,  46. 

6.  Spencer's  Case.  Winch,  51; 
Cooper  Y.  Woolfltt,  2  Hurl,  ft  N.  122; 
Dennett  ▼.  Hopkinson,  66  Me.  350. 

7.  Dennett  v.  Hopkinson,  66  Me. 
350.  A  deed  of  land  giving  poeees- 
sion  expressly  at  the  grantor's  death, 
gives  the  grantee  the  emblemente 
when  the  grantor  dies.  Wangh  ▼. 
Waugh,  84  Penn.  St.  350. 

8.  1  Wms.  Ek'fs,  674;  West  v. 
Moore,  8  East,  343;  Co.  Lit.  55  b, 
Haigrave,  n.  See  cases  cited  in 
Cooper  y.  Woolfitt,  supra;  Rndge  v. 
Winnall,  12  Beav.  357 ;  Budd  v.  Hiler, 
3  Dutch.  43;   Shafner  ▼.   Shafner,  5 


Sneed,  94;  Latta  y.  Miller,  119  Ind. 
305,  10  N.  E.  100. 

9.  Debow  y.  Colfax,  5  Halst.  128; 
1  Washb.  Beal  Prop.  104. 

Where  a  married  woman  died, 
leaying  land  which  was  worked  by 
her  suryiying  hufitend  and  minor 
children,  her  heirs  at  law,  there  be- 
ing at  the  tim^  no  administrator  ap- 
pointed, it  was  held  that  the  crops 
should  go  to  the  husband,  subject  to 
an  offsetting  charge  for  rent.  Gib- 
son y.  Carraker,  82  Qa.  46,  9  S.  E. 
124. 

1.  Lessee  of  a  life-tenant  who  died 
was  allowed  emblements  where  he  had 
bowed.  Bradley  ▼.  Bailey,  56  Conn. 
374. 
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beied,  cannot  in  general  be  prejudiced  by  the  subsequent  acts  of 
his  own  lessee.^ 

§  107.     Doctrine  of  Emblements;  Right  of  Takings  How  Exer- 
cised, etc. 

When  there  is  a  right  to  emblements,  the  law  gives  a  free  entry, 
egress,  and  regress,  as  much  as  is  necessary,  in  order  to  cut  and 
carry  them  away.  The  extent  of  this  right  is  stated  by  writers 
on  real  property  to  be  this :  the  tenant  or  his  representative  may 
enter  upon  the  land,  cultivate  the  crop  if  a  growing  one,  and  cut 
and  harvest  it  when  fit ;  and  if  interfered  with,  in  the  reasonable 
exercise  of  this  right,  by  the  landlord  or  reversioner,  or  if  the  crop 
be  injured  by  him,  he  may  have  an  action  for  the  same.^  But 
the  landlord  or  reversioner  meantime  retains  exclusive  possession 
of  the  premises  for  all  other  purposes,  and  the  tenant's  right  of 
ingress  and  egress  is  strictly  limited  to  the  exigencies  of  the  situ- 
ation. Indeed,  some  writers  surest  (though,  as  it  seems  to  us, 
without  good  reason)  that  possibly  the  tenant  or  his  executors 
might  be  forced  to  pay  rent  of  some  sort  until  the  crop  was 
gathered.** 

§  108.    *' Away-going  Crops  '*  of  Tenants  for  Years. 

We  have  thus  reviewed  the  common-law  doctrine  of  epiblements, 
whereby  some  chattels  vegetable,  while  yet  unsevered  and  unripe, 
are  treated  as,  in  a  measure,  personal  and  not  real  property.  We 
have  seen  that  life-tenants  and  tenants  in  general  for  any  uncertain 
period  come  within  the  benefits  of  this  doctrine.  But,  following 
the  authorities,  we  have  spoken  rather  cautiously  of  tenants  for 
terms  of  years  whose  estates  happen  to  terminate  unexpectedly; 

S.  2  Ewell's  Bl.  Com.  124;  1  Washb.  See  Hayling  y.  Okey,  8  Ex.  531;  81 

Real    Prop.    104,    and    cases    cited;  Mo.  491. 

Bulwer  v.  Bulwer,  2  B.  &  Aid.  470;  4.  Plowd.    Qwgriea,   230;    1    Wms. 

Bevans  v.  Briscoe,  4  Har.  &  J.  139.  Ex'rs,  lOth  ed.  537;   1  Washb.  Real 

See  supra,  §  36.  Prop.    106.     And   see    Smith    Landl. 

S.  1  Washb.   Real   Prop.   105 ;    Go.  and  Ten.  256. 
Lit  56  a;  1  Wms.  Ex'rs,  10th  ed.  537. 
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and  with  reason,  since  such  an  estate  is  of  itself  one  for  a  period 
certain.  A  tenant  for  a  term  of  years  if  he  Aould  so  long  live, 
may  be  deemed  one  for  an  uncertain  period;  so  that  if  he  die 
before  the  lease  expires,  his  personal  representatives  are  entitled 
to  emblements.^  And,  under  any  lease,  the  landlord  is  liable  for 
aU  damages  which  ensue  from  his  wrongful  act  in  turning  out  the 
tenant.  But  the  covenants  of  a  lease  may  be  examined  in  order 
to  ascertain  the  mutual  intent;  and  where  a  tenant  stipulates 
that,  in  case  of  his  bankruptcy  or  insolvency,  the  landlord  may 
reenter,  and  the  landlord  accordingly  does  so,  it  is  held  that  the 
tenant  cannot  recover  emblements;  for  he  himself,  and  not  the 
landlord,  was  at  fault.^  And  so  may  it  be  even  as  against  the 
assignee  of  a  leaser  which  expressly  makes  the  right  to  such  crops 
depend  upon  the  performance  of  a  condition  which  has  not  been 
fulfilled.^ 

Custom,  however,  often  regulates  the  rights  of  landlord  and 
tenant,  under  a  term  for  years,  in  the  matter  of  emblements ;  thus 
establishing  a  rule  for  chattels  vegetable,  similar  to  what  we  have 
already  noticed  as  being  the  essence  of  the  law  of  heirlooms. 
And  upon  custom  is  founded  the  right  of  the  outgoing  tenant  of  a 
term  for  years  to  what  is  called,  in  the  English  courts,  his  "  away- 
going  crop."  * 

While,  too,  in  this  country,  the  tenant  under  a  lease  which  is 


5.  Rolle  Abr.  727,  pi.  2;  Co.  Lit. 
56  a. 

e.  Davis  v.  EytoD^  7  Bing.  164; 
Smith  Land,  and  Ten.  252. 

7.  Famum  v.  Hefner,  70  Cal.  575, 
21  Pac.  955. 

8.  Lord  Mansfield  says  of  the  cub- 
torn :  "  We  have  thought  ol  this  case, 
and  we  are  all  of  opinion  that  the 
custom  is  good.  It  is  just,  for  he 
who  sows  ought  to  reap,  and  it  is  for 
the  benefit  and  encouragement  of 
agriculture.  It  is,  indeed,  against 
the  general  rule  of  law  concerning 
emblements,  which  are  not  aUowed  to 


tenants  who  know  when  their  term  is 
to  cease ;  because  it  is  held  to  be  their 
fault  or  folly  to  have  sown,  when 
they  knew  their  interest  would  expire 
before  they  could  reap.  But  the  cus- 
tom of  a  particular  place  may  rectify 
what  otherwise  would  be  imprudence 
or  folly.  The  lease  being  altered 
by  deed  does  not  vary  the  cate.  The 
custom  does  not  alter  or  contradict 
the  agreement  in  the  lease;  it  only 
superadds  a  right  which  is  conse- 
quential  to  the  taking.*'  Wiggles- 
worth  V.  Dallison,  1  Dougl.  201.  See 
ib.,  1  Smith's  Lead.  Gas.  670. 
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to  expire  at  a  fixed  time  is  not^  aa  a  rule,  entitled  to  emblements, 
statutory  provisions  or  local  customs  are  sometimes  found  to  the 
contrary.  In  Pennsylvania,  New  Jersey,  and  Delaware^  for 
instance,  the  local  custom  is  declared  to  prevail  of  giving  the 
tenant  this  ^^  away-going  crop ; "  a  custom  which  seems  to  be 
somewhat  restricted,  however,  in  its  operation.^ 

A  modem  statute  in  England  affects  the  operation  of  the  doc- 
trine of  emblements  in  that  country,  taking  the  right  away  in 
certain  cases,  and  allowing  the  tenant,  by  way  of  equivalent,  to 
hold  until  the  expiration  of  the  current  year  of  his  term.^ 

§  109.  Bmblementi»  eta,  as  Concerns  Mortgagees  and  Lien 
Claimants. 
But  the  right  of  the  tenant,  whether  for  a  term  of  years  or  a 
period  uncertain,  to  ^^  away-going  crops,"  or  to  emblements,  is  not 
so  extensive  where  the  lands  have  been  mortgaged.  And  it  has 
been  held  in  numerous  instances  by  our  courts  that  if  a  mort- 
gagee forecloses  his  mortgage,  whatever  crops  are  then  growing 
upon  the  mortgaged  premises,  if  planted  after  the  mortgage  is 
made,  become  the  mortgagee's,  whether  planted  by  the  mortgager 
or  by  his  tenant,  free  from  any  claim  by  such  tenant^  But  a 
foreclosure  after  the  crops  are  severed  carries  no  interest  to  the 
mortgagee  or  purchaser.^     And  the  right  to  growing  crops  is  so 


e.  Demi  ▼.  Bossier,  1  Penn.  224; 
Clark  V.  Harvey,  54  Pa.  St.  142; 
Howell  ▼.  Schenck,  4  Zabr.  89;  Tem- 
pleman  v.  Biddle,  1  Harring.  522; 
Clark  ▼.  Banks,  6  Houst.  584;  1 
Washb.  Real  Prop.  106;  Smith  Landl. 
and  Ten.  258,  notes  hj  Maude  and 
Morris;  Taylor  Landl.  and  Ten.,  § 
538.  Abandonment  of  the  crop  and 
▼iolation  of  the  lease  preclude  the 
tenant's  right.  Fry  v.  Ford,  38  Ark. 
246. 

1.  14  k  15  Vict.,  c.  25,  §  1  (1851)  ; 
Wms.  Real  Prop.,  22nd  ed.  130. 

%,  1  Washb.  Real  Prop.  106,  and 
cases  cited;  Lane  ▼.  King,  8  Wend. 


584;  Gillett  ▼.  Baloom,  6  Barb.  370; 
Jones  V.  Thomas,  8  Black,  428 ;  How- 
ell y.  Schenck,  4  Zabr.  89. 

S.  Buokout  V.  Swift,  27  Cal.  438; 
Codrington  ▼.  Johnstone,  1  Beav.  520 ; 
Vogt  V.  Cunningham,  50  Mo.  App. 
136.  Even  a  matured  crop  not  sev- 
ered has  in  special  instances  teen 
protected  to  the  mortgagor  as  against 
the  purchaser  under  foreclosure. 
Foss  V.  Marr,  40  Neb.  559,  59  N.  W. 
122.  As  to  attachment  of  a  debtorV 
growing  crops  by  his  creditor,  see 
Policy  T.  Johnson,  52  Kan.  478,  23 
L.  R.  N.  S5S  n.,  S5  Pae.  8,  and  cita- 
tions. 
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broad  that  judgment  liens  are  not  permitted  to  interfere  with  a 
tenant's  emblements ;  for  where  the  tenant  has  hired  land  subject 
to  such  a  lien,  and  planted  crops  upon  them  before  a  sale  of  the 
premises  is  made,  he  may  claim  them  against  a  purchaser  of  the 
land  under  the  sheriff's  sale.^  It  is  held,  ako,  that  the  mort- 
gagor's prior  sale  of  the  growing  crop  on  his  farm  gives  to  the 
purchaser  a  priority  over  the  mortgagee,  to  whom  he  afterwards 
surrenders  the  farm  before  a  harvest.^ 

§  110.    Emblements  in  the  CivU  Iaw. 

Chancellor  Kent  says  that  the  doctrine  of  emblements,  being 
founded  on  principles  so  very  reasonable,  must  have  existed  at  the 
Boman  law  in  tenancies  depending  on  uncertainty.^  And  he  men* 
tions,  in  this  same  connection,  a  question  once  proposed  by  Mar- 
cellus,  whether  a  tenant  for  the  term  of  five  years  could  reap  the 
fruits  of  his  labor  which  arose  after  the  extinguishment  of  the 
lease.  This  question  was  correctly  answered  in  the  negative,  inas- 
much as  the  tenant  must  have  foreseen  the  termination  of  the 
lease.^  While  indeed,  as  we  may  add,  a  farmer,  at  the  civil  law^ 
whose  lease  had  been  interrupted  by  some  event  which  he  ought 
to  have  foreseen,  was  treated  as  a  person  willing  to  run  the  hazard 
of  all  losses  thereby  suffered,  the  rule,  nevertheless,  prevailed, 
that  where  he  was  molested  by  or  through  the  proprietor,  the  latter 
should  make  good  all  damages  sustained  thereby,  as  well  as  the 
profits  which  might  have  accrued  had  the  lease  continued  un- 
broken.' The  law  of  Scotland  recognizes  the  doctrine  of  emble- 
ments, and,  like  the  common  law,  restricts  the  tenant's  right  to 
those  annual  fruits  which  require  yearly  seed  and  industry, 
accounting  them  to  be  movable  even  before  separation,  from  the 
moment  th^  are  sown  or  planted.^ 


9 


4.  Bittinger  y.  Baker,  29  Penn.  St.  6.  4  Kent  Com.  110. 

66;  1  Wa»hb.  Real  Prop.  106.     And  7.  Dig.  19,  2,  9,  cited  by  Kent.  ib. 

flee  Jewett  ▼.  Keenholts,  16  Barb.  193.  8.  1  Dom.  Civ.  Law,  §§  515,  517. 

5.  Sexton  ▼.  Breese,  135  N.  Y.  387^  9.  2  Burge  Col.  ft  For.  Laws,  9. 
32  N.  E.  133. 
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"§  111.    Fixtures  the  Most  Important  of  Ezceptioiial  Classes. 

The  remaining  species  of  personal  chattels  of  an  exceptional  or 
bordering  character  to  be  considered  is  that  of  fixtures.  This  is 
the  most  important  of  all;  for  while  heirlooms  and  emblements, 
or  chattels  yegetable,  give  rise  to  little  controversy  in  our  courts, 
the  law  of  fixtures  undergoes  a  constant  discussion.  So  numerous 
and  so  conflicting  are  the  cases  which  involve  disputed  points 
under  this  head,  that  we  shall  better  occupy  our  time  in  separating 
the  subject  into  its  proper  divisions,  and  studying  out  the  elemen- 
tary principles,  than  in  ranging  side  by  side  the  hundreds  of 
English  and  American  precedents,  seemingly  in  conflict,  which 
are  to  be  found  in  the  reports,  and  which  multiply  with  every 
year.  For  it  must  be  understood  at  the  outset  that  decisions  as  to 
fixtures,  applying,  as  they  do,  legal  principles  to  matters  of  science 
and  art,  blend  law  and  fact  in  close  proportions,  and  constitute  a 
collection  of  judicial  verdicts,  reaching  from  century  to  century, 
more  than  anything  else.  We  have  a  catalogue  of  miscellaneous 
things  —  machinery,  kettles,  furnaces,  salt-pans,  and  the  like  —  to 
attest  the  progress  of  architecture  and  the  useful  arts  rather  than 
of  jurisprudence. 

§  112.    Origin  of  Fixtures;  Definitions. 

The  very  word  "  fixtures  "  is  of  doubtful  meaning,  though  we 
use  it  constantly.  It  is  of  modem  origin,  and  not  to  be  found  in 
the  ancient  law-books  at  all.^  The  old  rule  was  that,  if  the  tenant 
or  occupier  of  a  house  or  land  annex  anything  to  the  freehold, 
neither  he  nor  his  representative  can  afterwards  take  it  away, 
upon  the  maxim  quicquid  plantatur  solo,  solo  cedit}    But  as 

1.  See  Sheen  v.  Rkkie,  6  M.  ft  W.  8.  See  Lord  Hardwicke  in  Dudlej 
175;  Wiltshear  t.  Gottrell,  1  E.  ft  B.*  ▼.  Warde,  Ambl.  113;  Lord  Ellenbor- 
674.  ough  in  Elwes  v.  Maw,  3  East,  51; 

Minahall  y.  Lloyd,  2  M.  ft  W.  450. 
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society  progressed^  and  tenants  for  lives  or  for  terms  of  years 
began  to  affix  valuable  and  expensive  articles  to  the  freehold, 
either  for  their  more  convenient  or  luxurious  occupation,  or  for 
the  purposes  of  trade,  the  injustice  of  denying  to  the  tenant  or 
temporary  occupier  the  right  to  remove  them  at  his  pleasure,  and 
deeming  them  practically  forfeited  to  the  owner  of  the  fee  by  the 
mere  act  of  annexation,  became  apparent  to  alL  A  new  rule 
sprang  up,  which  both  courts  of  law  and  equity  treated  with  favor ; 
namely,  that  the  temporary  owner  or  occupier  of  real  property 
or  his  representative,  might,  as  against  the  permanent  owner  or 
successor  to  the  soil,  disannex  and  remove  certain  articles,  although 
annexed  by  himself  to  the  freehold.  These  articles  have  been 
denominated  ^^  fixtures,"  and  it  is  to  such  articles  that  the  word 
is  at  this  day  commonly  applied.^ 

Fixtures,  then,  are  frequently  defined  as  those  personal  chattels 
which  a  temporary  occupier  has  annexed  to  the  land,  and  which 
he  or  his  representatives  may  afterwards  sever  and  remove  against 
the  will  of  the  owner  or  successor  to  the  freehold.^  And  the  prac- 
tical question  as  to  appendages  of  this  sort  is,  whether  they  are  to 
be  considered  as  in  this  respect  part  of  the  real  estate,  or  treated 
as  personal  property;  for  the  latter  are  movable,  and  the  former 
are  not.  But  some,  with  a  nicer  regard  for  the  distinctions  of 
etymology,  apply  the  term  "  fixtures  "  quite  differently ;  namely, 
to  those  articles  which,  by  being  annexed  to  the  real  estate,  become 
part  of  it,  so  as  to  be  incapable  of  removal  without  the  owner's 
permission.^  In  the  very  definition  of  this  word,  then,  is  found 
a  fruitful  source  of  confusion;  and  we  must  try  to  distinguish 
between  these  two  opposing  meanings  as  carefully  as  possible. 
Indeed,  we  think  it  would  be  as  well  to  designate  fixtures  simply 
as  those  chattels,  annexed  in  a  manner  to  the  land,  concerning 

S.  Per  Martin,  B.,  Elliott  V.  Bisbop,  Diet.  "Fixtures;"  Sheen  v.  Rickie, 
10  Ex.  508.  5  M.  ft  W.  75. 

4.  Amofe  &  Fer.  Fixturet,  2 ;  Elwet  5.  See  Hill  Fixtures,  2d  ed.  14,  15, 

V.  Maw,  8  East,  38;  a.  e.  2  Smith's  and  numerous  cases  cited,  chiefly 
Lead.  Oaa.  Am.  Nbiea,  828;  Bouvier's      American.    See,  also,  Ochs  ▼.  Tilt(m» 

181  Ind.  81»  103  K.  E.  887. 
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which  the  right  to  remove  might  be  in  controversy  between  the 
temporary  occupier  or  his  representatives  and  the  owner  of  or 
successor  to  the  freehold. 

§  113.    Character  of  the  Annexation  to  Land. 

The  primary  consideration,  as  to  a  fixture,  is  that  of  the  physi- 
cal affixing  or  annexing  to  the  freehold*  What  is  an  annexation 
to  land  sufficient  to  bring  a  chattel  within  the  rule  of  fixtures! 
For,  manifestly,  if  I  as  a  tenant  set  tables  and  chairs  and  other 
furniture  in  a  house,  I  have  the  right  to  take  them  away  at  the 
end  of  my  term,  because  they  were  chattels  personal,  first,  last, 
and  always.  But  if  I  build  a  cooking-range,  or  insert  an  iron 
safe  into  the  walls,  it  is  otherwise;  and  the  doctrine  of  fiidnires 
may  be  invoked  to  determine  between  the  landlord's  rights  and 
my  own.  The  object  and  purpose  of  the  aimexation  ought  to  be 
considered  in  all  cases  of  fixtures ;  and  we  shall  see  in  the  course 
of  our  present  investigation  that  the  law  is  more  or  less  liberal, 
according  as  it  appears  that  the  chattel  was  affixed  for  purposes  of 
trade,  for  purposes  of  ornament,  for  domestic  purposes,  and  so  on ; 
mutual  intent  of  the  parties  concerned  applying  also. 

In  order  to  constitute  annexation,  within  the  rule  of  fixtures, 
it  is  necessary  that  the  article  in  question  be  let  into  or  united 
with  the  land,  or  to  substances  previously  connected  thereiwth. 
It  is  not  enough  that  it  has  been  laid  upon  the  land  and  brought 
in  contact  with  it ;  the  law  requires  more  than  mere  juxtaposition ; 
as,  that  the  soil  shall  have  been  displaced  for  the  purpose  of 
receiving  the  article,  or  that  the  article  shall  be  cemented  or  other- 
wise fastened  to  some  fabric  previously  attached  to  the  ground.^ 
Thus,  in  Ctdling  v.  Tuffrud,  a  tenant  had  erected  a  bam  upon  the 
premises,  and  put  it  upon  pattens  and  blocks  of  timber  lying  upon 
the  ground,  but  not  let  in ;  and  Lord  EUenborough,  commenting 
upon  the  case  afterwards,  observed  that  these  things  were  not  to 

6.  1    Wmfi.    Ex'ra,    10th    Eng.    ed.  wagon  in  a  sugar  miU  !&  simply  per- 

552;     Amo6    k    Fer.     Fixtures,     2;  sonal    property.      Winslow    v.    Bro- 

Mather  v.  Fraser,  2  Kay  &  J.  536;  mioh,  54  Kan.  300,  38  Pac.  275. 
Cook  ▼.  Whiting,  16  111.  4S0.    A  large 
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be  considered  fixtures  at  all;  meanings  of  course^  that  there  had 
been  no  original  annexation  to  the  soiL^  But  it  would  appear 
that  whenever  a  chattel  has  become  perfectly  connected  with  the 
freehold,  either  by  being  let  in,  or  cemented  or  otherwise  perma- 
nently united  to  some  erection,  it  becomes  part  of  the  freehold 
itself.^  To  apply  this  principle  to  any  particular  state  of  facts  is, 
however,  a  matter  of  some  difficulty.  Distillers'  vats,  supported 
upon  brickwork  and  timber,  but  not  let  into  the  ground,  and  vats 
standing  on  frames  of  wood,  have  been  pronounced  mere  chattels, 
by  courts  both  in  England  and  this  country,  while  stills  let  into 
the  ground  are  made  subject  to  the  law  of  fixtures.'  Cisterns, 
again,  though  standing  on  blocks  in  the  cellar,  or  resting  only 
against  the  walls,  have  been  subjected  to  the  law  of  fixtures ;  yet 
they  are  sometimes  permitted  to  be  carried  away.'     Portableness 


7.  Elwes  ▼.  Maw,  a  Eut,  51;  oom- 
menting  upon  Culling  ▼.  Tuifnal,  Bull. 
N.  P.  34. 

8.  2  Smith  Lead.  Cas.  241  et  9eq., 
and  American  notes;  Hill  Fixtures, 
2d  ed.  22-24. 

9.  Horn  ▼.  Baker,  9  East,  215 ;  Rey- 
nolds ▼.  Shuler,  5  Cow.  823;  Burk  ▼. 
Baxter,  3  Mo.  207. 

1.  Bleihen  v.  Towle,  40  Me.  .310; 
Bainway  v.  Cobb,  99  Mass.  457 ;  Wall 
▼.  Hinds,  4  Gray,  256.  And  as  to 
a  heavy  carding  machine,  see  Deal  ▼. 
Palmer,  72  N.  C.  SS^. 

Portable  hot-air  furnaces  set  in  pits 
prepared  for  them  in  the  cellar,  as 
though  placed  permanently,  are  part 
of  the  realty;  so,  also,  pipes  leading 
from  the  furnaces  to  the  chimney. 
Stoekwell  v.  Campbell,  39  Conn.  362; 
Thielman  ▼.  Carr,  75  111.  385.  Cotton- 
gin  stands,  put  up  after  the  usual 
manner,  pass  as  realty.  Richardson 
v.  Borden,  42  Miss.  71;  Smith  ▼. 
Odom,  63  Ga.  499.  So  with  water- 
wheel  and  gearing  put  into  a  mill  for 
permanent   use,   Lapham   ▼.   Norton, 


71  Me.  S3;  or  the  essential  ma- 
chinery of  an  ore-bank,  Ege  ▼.  Kille, 
84  Penn.  St  333;  cf.  Dobscheutz  ▼. 
Holliday,  82  111.  371;  or  any  ma- 
dhinery  permanent  in  character  and 
essential  to»  the  purposes  of  the  prem* 
ises,  Green  ▼.  Phillips,  26  Gratt.  752; 
McConnell*  ▼.  Blood,  123  Mass.  47; 
127  Mass.  542;  Stokoe  v.  Upton,  40 
Mich.  581;  88  Mich.  30;  Lyle  ▼. 
Palmer,  42  Mich.  314;  Kansas  City 
Southern  R.  Co.  v.  Anderson,  88  Ark. 
129,  113  S.  W.  1030,  16  Ann.  Cas. 
784.  See  In  re  Richards,  L.  R.  4 
Ch.  630;  Longfoottom  ▼.  Berry,  L.  R. 
5  Q.  B.  123;  7  C.  P.  D.  328.  This 
may  include  a  gas-manufacturing 
machine,  Morrison 'v.  Berry  42  Mich. 
389;  Johifson  v.  Wiseman,  4  Met. 
(Ky.)  357;  Hays  v.  Doane,  11  N.  J. 
Eq.  84;  or  fixed  and  permanent  plat- 
form seales,  Arnold  v.  Crowder,  81 
m.  56.  The  manner  of  attachment 
and  fastening  is  not  always  decisiTe 
in  such  cases.  Sned^er  ▼.  Warring, 
12  N.  T.  170;  99  Mass.  457. 
But   "gas-fixtures"    screwed    upon 
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and  the  ready  capability  of  being  taken  away  without  injniy  favor 


gtm^pipea,  mtrran,  pietnret,  Ac.,  are 
maraUM.  Jareehi  t.  PfailhanDoaie 
Society,  79  Penn.  St.  403 ;  lieKeage 
▼.  HanoFer  Fire  Ini.  Co.,  81  K.  T. 
38;  Towne  ▼.  VUke,  127  llaos.  125; 
10  Rich.  135;  33  Pcnn.  8tw  522;  §  122. 
See  Connor  ▼.  Squieri,  50  Vt.  680. 
So  are  electric  light  flztnrea  in  a 
hotel.  Canning  ▼.  Owen,  22  B.  I.  624, 
48  Atl.  1033,  84  Anl  Bt.  Bep.  958. 
A  statue  in  the  lawn  as  a  ilxtare. 
Book  3,  N.  T.  Bpts.;  Bender  ed. 
n.,  p.  33.  Machinery  as  a  fixtnre. 
Book  4,  N.  T.  Bpts.  Bender  ed.  n.,  p. 
370.  So  may  he  a  portable  hot-air 
furnace,  with  its  pipes,  under  cir- 
cumstanes;  as  where  resting  by  its 
own  weight  on  the  ground,  Towne  ▼. 
Fiske,  127  Mass.  125;  or  a  light  or 
heavy  machine,  temporarily  placed 
and  removable  without  injury, 
Wheeler  v.  Bedell,  40  Mich.  603;  41 
Mioh.  625;  26  N.  J.  £q.  563;  Pope  ▼. 
Jackson,  65  Me.  162.  As  to  a  ferry- 
boat, chain  and  buoyfe,  see  Cowart  ▼. 
Cowart,  3  Lea,  57. 

Much  difficulty  is  experienced  in 
determining  the  character  of  articles 
of  machinery,  whose  remoyal  is  sought 
on  principles  pertaining  to  the  law 
of  fixtures;  and  while  the  doctrines 
noticed  In  this  chapter  are  held  to 
apply  in  such  cases,  yet  the  decision^ 
Sometimes  appear  to  conflict  with 
one  another.  Machinery  whose  per- 
manency \b  subject  to  the  fluctuating 
conditions  of  business,  and  which  may 
be  removed  without  causing  sub- 
stantial injury,  though  securely  fast- 
ened, is  usually  regarded,  both  in 
England  and  in  this  country,  as  per- 
sonal property.  See  Hellawell  v. 
Eastwood,  6  Ex.  206;  Hill  Fixtures, 
31,  63-67;    25  N.  J.  £q.  496;   In  re 


Biehards,  L.  B.  4  Gh.  630;  Mnrdoek 
▼.  Gilford,  18  N.  T.  28;  Crane  v. 
Brigfaam,  3  StockL  29;  Hill  v.  SewaU, 
53  Penn.  St.  274;  2  Kent  Conr.  344 
and  tt.;  1  Waahb.  Beal  Prop.  8; 
Swift  ▼.  Thompeon,  9  Conn.  63;  Wade 
▼.  Johnson,  25  Ga.  331;  35  Minn. 
543;  Fifield  ▼.  Fanners'  Bank,  148 
DL  163,  35  N.  K  802.  See  also  cases 
aifpra.  But  stean^engines  which  sup- 
ply the  motivv  power  of  machinery, 
and  boilers^  being  permanent  and  es- 
sential, are  rather  to  be  deemed  fixed 
in  most  cases;  and  such  articles  pass 
as  part  of  the  realty  when  the  owner 
feells  or  mortgages  the  premises.  lb. 
Mather  v.  Fraser,  2  K.  &  J.  536 
Climie  v.  Wood,  L.  B.  3  Ex.  257 
Walmsl^  V.  Milne,  7  C.  B.  K.  a.  115 
Ehveetzer  v.  Jones,  35  Vt.  317;  Bich- 
azdson  v.  Copeland,  6  Gray,  536.  So 
vnth  a  water-wheel  and  the  main 
gearing  of  a  factory;  a  cotton-gin; 
and  the  saws  and  cranks  of  a  saw- 
mill; all  of  which  are  held  in  nu- 
merous instances  to  be  realty  fixtures, 
and  not  personal  chattels.  Linton  v. 
Wilson,  1  Kerr  (N.  B.)  223;  Trull  v. 
Fuller,  28  Me.  545;  Powell  v.  Mon- 
son,  &c.,  Co.,  3  Mason,  459;  Bratton 
V.  Clawson,  2  Stro^bh.  478;  Degraf- 
fenreid  v.  Scruggs,  4  Humph.  451. 

A  wooden  building  standing  with- 
out cellar  on  another's  land,  so  that 
it  could  be  removed  without  seriously 
disturbing  the  freehold,  and  which 
was  built  with  the  purpose  of  a 
potential  removal,  may  be  treated  by 
the  parties  and  those  affected  by 
notice  as  personal  property.  O'Don- 
nell  V.  Hitchcock,  118  Mass.  401; 
Central  Branch  v.  Fritz,  20  Kan.  430 ; 
Fuller  ▼.  Taylor,  39  Me.  519;  67  Mo. 
632;   Pennybecker   v.   McDougal,    48 
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a  disannexation.     Trade  fixtures  need  not  be  remoyable  without 


Gal.  160.  A  mntoal  intent  in  this 
respect  receives  mnch  favor.  Toung 
V.  B«zter,  65  Ind.  188;  Meigs's  Ap- 
peal, 62  Penn.  St.  28;  Linahui  v. 
Barr,  41  Conn.  471;  Comrs.  of  Rush 
Co.  V.  Stubbs,  43  Iowa,  466;  Corwin 
Town  V.  Moorhead,  25  Kan.  322; 
Western  N.  C.  R.  R.  v.  Deal,  90 
N.  C.  110.  But  a  mill  or  other 
structure,  built  upon  land  without 
the  purpose  of  such  removal  or  proper 
mutual  assent,  becomes  realty,  espe- 
cially if  of  a  permanent  character 
and  imbedded  in  the  soil.  Lapham 
V.  Norton,  71  Me.  83;  Westgate  v. 
Wixott,  128  Mass.  304;  Nat.  Pember- 
ton  Bank  v.  Lougee,  108  Mass.  371. 
And  see  State  Sav.  Bank  v.  Kercheeval, 
65  Mo.  682;  Tison  v.  Taniehill,  28 
La.  Ann.  793;  Taylor  v.  Collins,  51 
Wis.  123;  KinseU  v.  Billings,  35 
Iowa,  154;  Lipsky  v.  Borgmann,  52 
Wis.  256;  Kinkhead  v.  United  States, 
150  U.  S.  483.  As  to  an  ice-house,  see 
Ham  V.  Kendall,  111  Mass.  297;  Hart- 
well  V.  Kelly,  117  Mass.  235,  471. 
Prima  facie  all  buildings  belong  to 
the  owner  of  the  land  on  which  they 
stand, —  dwelling-houses  especially, 
Howard  v.  FeSsenden,  14  Allen,  128; 
but  an  agreement  giving  the  right  to 
remove  may  be  express  or  implied 
from  circumstances.  Wilgus  v.  Get- 
tings,  21  Iowa,  177;  O'Donnell  v. 
Hitchcock,  and  other  cases  9upra, 
Fencing  in  place  is  a  fixture  of  the 
freehold,  Emrich  v.  Ireland,  55  Miss. 
390;  Russ  v.  Barker,  4  Pick,  239; 
Glidden  ▼.  Bennett,  43  N.  H.  306; 
Ripley  ▼.  Page,  12  Vt.  353 ;  Goodrich 
V.  Joneft,  2  Hill,  142;  but  stone,  brick, 
lumber,  and  other  materials  for  build- 
ing, lying  about  loose  or  in  piles,  re* 
main   personal   property   until   more 


completely  annexed  to  the  land. 
Woodman  ▼.  Pease,  17  N.  H.  282; 
Wing  V.  Gray,  36  Vt.  261;  Cook  v. 
Whiting,  16  111.  480;  Ralston  v.  Wood, 
15  111.  162;  3  Iowa,  220.  Msaure 
scattered  about  cr  heaped  in*  the 
course  of  'hmftMuidry  is  usually  treated 
as  part  of  the  soil  by  the  modem 
cases.  Cf.  Aleyn,  32,  with  Fay  v. 
Muzsey,  13  Gray,  53;  Plumer  v. 
Plumer,  30  N.  H.  558^  Parsons  v. 
Camp,  11  Conn.  525 ;  White  v.  Story, 
2  Hill  (N.  T.),  143;  1  Washb.  Real 
Prop.  6.  But  while  shavings,  Ac, 
used  or  intended  for  use  to  fill  up 
marshy  ground  OMiy  be  a  part  of  the 
realty,  shavings  and  slabs  soitablo 
for  kindling,  and  intended  to  be  uBed 
and  removed  as  such,  remain  per* 
sonal  property.  Jenkins  v.  McCurdy, 
48-  Wis.  628. 

The  general  rule  is,  that  things 
personal  in  their  nature,  which  are 
fitted  and  prepared  to  be  used  with 
real  estate,  and  are  essential  to  its 
beneficial  enjoyment,  become  part  of 
the  soil  and  pass  with  it  under  a  deed 
of  conveyance,  provided  they  were 
once  annexed  to  the  land,  and  con- 
tinue to  be  so  used.  But  a  different 
principle  applies  where  the  parties 
had  agreed  that  such  things  should 
remain  the  property  of  the  party  an- 
nexing them.  See  1  Greenl.  Cruise, 
46,  and  cases  cited;  1  Washb.  Real 
Prop.  3,  4,  where  the  doctrine  is  fully 
discussed.  Hence,  on  the  one  hand, 
buildings  erected  on  the  real  estate 
of  another,  without  his  permission, 
become  part  of  such  real  estate;  and 
if  erected  by  the  husband  on  his  wife's 
lands,  they  become  hers.  Washburn 
V.  Sproat,  16  Mata.  449.  But,  on  the 
other  hand,  if  I  build  on  another's 
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injury  to  the  fixtaies,  but  the  true  test  is  whether  they  can  be 
removed  without  injury  to  the  freehold.^ 


lands  under  aa  agreement  tliai  the 
home  shall  remain  my  penonal  prop- 
erty, the  law  gires  effect  to  the  agree- 
ment. 1  Qreenl.  Cmisef  46,  and  eases 
eited;  Sodlmry  ▼.  Jones,  8  Cash.  180; 
Dame  ▼.  Dame,  8»N.  H.  429;  Bearly 
T.  CoK,  4  Zabr.  287;  MoCracken  ▼. 
Hall,  7  Ind.  30.  Eren  the  snbse- 
qnent  aftsent  of  the  owner  to  sneh 
erection  Is  ^leld  sofficient  for  this 
purpoee.  Fuller  v.  Tabor,  39  Meu 
619.  And  see  Mott  ▼.  Palmer,  1 
Comet.  564;  1  WssUb.  Beal  Prop.  3, 
and  cases  cited.  But  the  title  to 
house  and  land  becoming  united  in 
one  and  the  same  person,  the  whole 
property  is  real  estate.  See  Buric  v. 
Hollib,  98  Mass.  55.  And  it  may  be 
remarlced  ii^  general,  that  the  mere 
annexation  of  an  article  of  the  char- 
acter of  a  fixture  to  the  freehold  of 
another  does  not  necessarily  make  it 
the  property  of  the  latter,  or  subject 
it  to  the  rule  of  fixtures;  for,  if  done 
by  his  consent,  the  owner  may  re- 
more  it  at  any  time.  Wood  y.  Hew- 
ett,  8  Q.  B.  913.  A  temporary  build- 
ing may  be  taxed  as  part  of  the  real 
estate.  Milligan  v.  Ihnry,  130  Mass. 
428. 

Engines,  cars,  and  rolling-stock 
generally  of  a  railroad,  continue  chat- 
tels, though  used  in  connection  with 
the  land,  according  to  the  better  opin- 
ion, Williamson  v.  New  Jersey  R.,  29 
N.  J.  Eq.  311;  cf.  ib.  610;  Randall 
▼.  Elwell,  52  N.  Y.  521;  Hoy  v. 
Plattsburg  R.,  54  N.  Y.  314 ;  but  the 
railroad  track  permanently  laid  is 
part  of  the  realty,  Van  Keuren  v. 
Central   R.,   38  N".  J.  L.   165.     The 


rails^  apikea,  and  other 
need  in  the  eonslruction  of  a  railway 
heeome  annexed  to  4he  soil,  in  the 
proeess  of  soeh  eoBfttmetion;  and  to 
these  are  applied  the  doetrines  <tf 
fixtures.  Tomer  ▼.  Oameron,  L.  B. 
5  Q.  B.  306;  Northern  Ceatnl  R.  Co. 
▼.  Canton  Co.,  30  Md.  347;  25  Barb. 
488;  Strickland  v.  Parker,  54  Me. 
263;  Galveston  R.  y.  Cowdry,  11 
WalL  464;  Hunt  v.  Bay  State  Iron 
Co.,  97  Mass.  279.  See  g  56  swpra; 
Woodward  v.  By.  Co.,  39  La.  Ann. 
566.  As  to  the  roHing-stock,  there 
are  some  American  cates  which  ap- 
plied rather  artificial  rules  of  con- 
struction. See  Hunt  v.  Bay  State 
Iron  Co.,  97  Mass.  279;  Farmers' 
Loan,  Ac.,  Co.  v.  Hendridcson,  25 
Baih.  9upra;  Palmer  v.  Fortws,  23 
HI.  300;  Pennodc  ▼.  Coe,  23  How.  117. 
But  see  n.  by  Redfield,  C.  J.,  in  9 
Redf.  Railw.  3d  ed.  533;  Strickland 
V.  Parker,  54  Me.  263;  Titus  ▼.  Ma- 
bee,  25  ni.  257;  Farmers'  Loan,  Ac, 
Co.  ▼.  Commercial  Bank,  11  Wisw 
207;  1  Washb.  Real  Prop.  4,  5,  and 
cases  cited;  Minnesota  Co.  ▼.  St. 
Paul  Co.,  2  Wall.  644,  645-649;  Wil- 
liamson ▼.  New  Jersey  R.,  and  other 
cases  9upra.  As  to  piers  and  abut- 
m^its,  see  Wagner  ▼.  Cleveland  R., 
22  Ohio  St.  563.  Cf.  §  122  as  to 
steam-heating  fixtures.  As  to  electric 
plant,  see  Vail  v.  Weaver,  132  Penn. 
St.  363;  Capehart  ▼.  Foster,  61  Minn. 
132,  63  N.  W.  287. 

9.  In  re  New  York,  192  N.  Y.  295. 
84  N.  E.  1105,  18  L.  R.  A.  N.  a 
423,  127  Am.  St.  Rep.  903. 
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§  114.    Modem  Testt  with  Reference  to  Fixtures. 

But  this  incident  of  annexation  to  the  freehold  cannot  serve  as 
the  conclusive  test  of  a  fixture ;  nor  can  we  thus  hope  to  reconcile 
those  numerous  cases  which  proceed  upon  differsnt  meanings 
attached  to  the  word  '^  fixture  "  itself.  The  question  whether  a 
thing  is  a  fixture  or  not  comes  up  when  some  estate  or  term  has 
ended  and  the  right  of  taking  away  is  at  issue  between  parties; 
and,  whatever  the  language  of  the  courts,  we  find  that  one  article 
is  allowed  to  be  taken  away  because  it  is  an  annexed  thing  which 
under  the  circumstances  should  be  favored,  while  another  may  be 
taken  because  (there  never  having  been  annexation  at  all)  it  was 
always  as  much  a  personal  chattel  as  the  hat  which  you  lay  upon 
the  fioor  and  then  pick  up  again. 

The  modem  tendency  is  to  get  rid  of  all  precise  definitions 
which  would  restrain  the  word  '^  fixtures  "  to  things  actually  or 
firmly  affixed  to  the  freehold.^  And  in  the  United  States,  the 
favored  doctrine  of  late  years  is,  that  whether  chattels  are  fixtures 
depends  less  upon  the  manner  of  their  physical  annexation  to  the 
freehold,  than  upon  their  own  adaptation  to  the  purpose  for  which 
they  may  have  been  used  in  connection  with  the  realty;^  and 
furthermore  upon  the  actual  and  permissible  intention,  real  or 
presumed,  of  their  annexation.^  For,  after  all,  the  intention, 
whether  express  or  inferable  with  reference  to  some  custom  or  the 
common  sense  of  the  situation,  is  here  an  important  element,  as 


8.  Thus,  Baron  Parke  says  that 
fixtures  is  "  a  very  modem  word,  and 
is  generally  understood  to  compre- 
hend any  article  which  a  tenant  has 
the  power  of  removing/'  Sheen  ▼. 
Ridde,  5  M.  &  W.  175.  And  see 
Coleridge,  J.,  in  Wiltshear  v.  Gottrell, 
1  E.  &  B.  690.    But  cf.  §  112. 

4.  2  Smith  Lead.  Gas.  239,  251, 
Hare  &  Wall,  notes;  Buckley  y.  Buck- 
ley, 11  Barb.  43;  Davis  ▼.  Moss,  30 
Penn.  St.  ^46;  Trull  ▼.  Fuller,  28 
He.  545;  Harkness  v.  Sears,  26  Ala. 


492;  Wadleigh  v.  Janvrin,  41  K.  H. 
503.  See  also  Shaw,  C.  J.,  in  Wins- 
low  T.  Merchants'  Ins.  Co.,  4  Met. 
314;  1  Wms.  Sz'rs,  10th  Eng.  ed. 
552. 

6.  MoRea  v.  Central  Nat.  Bank,  66 
N.  T.  489;  Hutdiin^  ▼.  Masterson, 
46  Tex.  551;  Wheeler  v.  Bedell,  40 
Mich.  693;  Aldine  Mfg.  Co.  v.  Barn- 
ard, 84  Mich.  632,  48  N.  W.  280. 
Intention  an  invportant  element  in 
determining  fixture.  Book  3,  N.  T. 
Rpts.,  Bender  Ed.,  n.,  p.  33. 
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in  the  emblements  we  have  been  eonsidering,  if  not  in  heirlooms 
too. 


§  115.    Slight  or  Conatructive  Annexatioa. 

Andy  in  regard  to  the  method  of  annexation^  we  may  observe 
f urther^  that  some  things  which  come  within  the  rule  of  fixtures 
are  but  very  slightly  annexed  to  the  freehold.  Thus  the  doors^ 
windows,  blinds,  and  shutters,  the  locks,  bolts,  and  bars  of  a  house 
can  generally  be  removed  at  any  time  without  the  slightest  damage 
to  the  freehold ;  and  yet  these  usually  pass  with  the  land,  so  that 
the  occupier  cannot  remove  them  against  the  owner's  consent^ 
Their  fit  connection  as  an  incident  to  the  enjoyment  of  the  house 
comes  doubtless  into  great  consideration.  Certain  heavy  articles, 
on  the  other  hand,  like  mirrors,  pictures,  bookcases,  and  ward- 
robes, though  strongly  fastened  to  the  wall  by  screws,  are  usually 
mere  chattels.^  "  The  difficulty  is  somewhat  increased,"  says 
Chief  Justice  Shaw,  ^'  when  the  question  arises  in  respect  to  a  mill 
or  manufactory,  where  the  parts  are  often  so  arranged  and 
adapted,  so  ingeniously  combined,  as  to  be  occasionally  connected 
or  disengaged  as  the  objects  to  be  accomplished  may  require."  ^ 

Instances  of  slight  annexation  to  the  freehold  come  very  closely 
to  what  has  long  been  styled  constructive  annexation,  of  which  an 
instance  given  in  the  old  reports  is  that  of  a  man  who  has  a  mill, 
and  the  miller  takes  the  stone  out  of  the  mill  to  pick  it,  in  order 


6.  But   doors,    mantelb    and    other      erence  to  the  pedestal  rather  than  to 


things  purchased  for  a  building  and 
placed  in  it,  but  not  yet  aflOxed  to  it, 
are  not  fixtures.  Blue  v.  Gunn,  114 
Tenn.  414,  87  S.  W.  40S,  69  L.  R.  A 
S92,  108  Am.  St.  Rep.  912,  4  Ann 
Cas.  1157. 

7.  Park  v.  Baker,  7  Allen,  78 ;  Mc 
Keage  v.  Hanover  Fire  Ins.  Co.,  81 
N.  Y.  38.    But  a  ooloseal  statue,  rest 
ing  by  its  own  weight  on  a  perma 
nent  pedestal,  has  been  treated  as  a 
fixture  irremovable,  perhaps  with  ret- 


the  statue  itself.  Snedeker  v.  War- 
ring, 2  Kern.  170.  See  also  Oakland 
Cemetery  Co.  y.  Bancroft,  161  Penn. 
St.  197,  2S  Atl.  1021,  as  to  a  monu- 
ment erected  on  a  cemetery  lot.  The 
rule  of  adaptation  or  fitness  here 
applies. 

8.  Winslow  V.  Merchants'  Ins.  Co., 
4  Met.  314.  Supra,  note,  p.  160.  See 
1  Wms.  Ex'rs.,  10th  ed.  566;  Walms- 
ley  V.  Milne,  7  C.  B.  N.  8.  138. 
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to  make  it  grind  better;  h^re^  although  the  stone  is  severed  from 
the  milly  yet  it  remains  parcel  of  the  mill,  and  is  treated  accord- 
ingly.' This  is  analogous  to  the  doctrine  of  constructive  sever- 
ance,  of  which  we  have  already  spoken  at  some  length.^ 

§  llSa,  Purposes  of  Improvement;  Pecuniary  Considerations^ 
etc 
IxL  considering,  as  we  should,  the  intent  with  which  a  chattel 
was  annexed  to  the  realty,  pecuniary  estimates  may  aid  the 
criterion.  If  the  annexation  was  made  for  the  purpose  of  per- 
manently improving  the  realty  and  enhancing  its  value,  the  subse- 
quent removal  of  the  thing  is  not  to  be  favored ;  ^  and  such  a 
purpose  may  be  readily  raised  against  the  owner  of  land,  who 
increases  or  enlarges  the  buildings  on  his  premises,  or  places 
machinery  and  appliances  in  his  own  mill  to  carry  out  better  the 
obvious  objects  of  its  erection.^  If,  again,  the  worth  of  the  really 
at  the  date  of  annexation  will  be  sensibly  lessened  by  removing 
the  thing,  as  by  badly  disfiguring  the  building  or  injuring  the 
soil,  this  bears  against  the  right  of  taking  away  the  annexation, 
and  even  against  a  mutual  consent  to  its  removaL  But  portable- 
ness,  on  the  other  hand,  fitness  for  a  ready  and  beneficial  use  else- 
where, and  the  fact  that  the  thing  may  be  taken  away  without 
impairing  sensibly  the  value  of  the  realty,  all  favor  the  theory  that 
the  parties  thus  mutually  consented,  as  numerous  cases  show. 

§  116.    Assent  to  the  Annexation;  Act  of  Severance. 

Chattels  affixed  to  the  realty  without  the  consent,  actual,  im- 


9.  Liford'fl  Case,  11  Co.  50  b.  And 
«ee  Wadleigh  v.  Janyrin,  41  N.  H. 
503;  Mott  ▼.  Palmer,  1  Comet.  564; 
Patton  ▼.  Moore,  16  W.  Va.  428.  So 
cars  used  in  connection  with  a  brick- 
yard are  oonjBtructively  annexed  to  it, 
Cnrran  ▼.  Smith,  37  lU.  App.  69. 

1.  See  8upra^  §§  4,  100;  also  §  116 
pott. 

9.  Foote  ▼.  Gooch,  96  N.  C.  265; 


1  S.  E.  525;  Atchison  R.  ▼.  Morgan, 
42  Kan.  23,  21  Pac.  809,  4  L.  R.  A. 
284,  and  cases  cited. 

8.  Fifield  v.  Farmers'  Bank,  148 
HI.  163,  35  N.  E.  802.  The  rights  of 
one  who  improved,  not  being  the 
owner  of  the  land,  should  be  more 
favorably  regarded  than  in  case  of  the 
owner.  See  Atchiaon,  &c.,  Ry.  v. 
Morgan,  42  Ean.  23,  4  L.  R.  A.  284. 
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plied,  or  constructive  of  their  owner,  we  may  here  add,  do  not  by 
their  annexation  become  part  of  the  realty  so  as  to  divest  him  of 
his  titla^  Things  otherwise  annexed  may,  however,  acquire  the 
nature  of  removable  fixtures,  or  may  become  per  ae  part  of  the 
realty  instead.  Manifest  intention  of  the  parties  may  give  than 
the  one  or  the  other  character  decisively.^  But  all  the  parties 
concerned  may  expressly  agree  that  things  originally  personal  in 
their  nature  shall  remain  subject  to  removal  where  they  are  so 
attached  to  the  realty  as  to  be  fairly  capable  of  subsequent  detach- 
ment, and  this  notwithstanding  the  detachment  be  more  or  less 
injurious  to  the  thing  or  to  the  freehold.^  Either  an  express 
agreement  of  the  parties  to  this  effect,  or  attendant  circumstances 
which  make  their  mutual  intention  thus  evident,  may  be  held 
binding  upon  all  who  come  within  scope  of  the  agreement.^  A 
fixture  may  by  rightful  severance  become  a  chattel  once  more ;  ^ 
but  a  purely  temporary  or  accidental  severance,  not  intended  to 
be  permanent,  or  the  wrongful  severance  by  another,  will  not 
divest  the  thing  of  its  former  l^al  character.'     Of  course,  fixtures, 


4.  Cochran  ▼.  Flint,  57  N.  H.  514; 
Globe  Milla  ▼.  Quinn,  7S  K.  Y.  23; 
Shoemaker  v.  Simpson,  16  Kan.  43. 
And  see  D'Eyncourt  v.  Gregory,  L. 
R.  3  £q.  382. 

5.  See  14  N.  J.  L.  395;  Wall  y. 
Hinds,  4  Gray,  256;  Strickland  v. 
Parker,  54  Me.  266;  Perkins  v. 
Swank,  43  Miss.  349;  Ford  ▼.  Cobb, 
20  N.  T.  344.  While  there  is  a  doubt, 
the  presumption  is  that  the  article 
remains  personal  property.  Hill  v. 
Wentworth,  28  Vt.  428. 

6.  Warner  v.  Kenning,  25  Minn. 
173;  Smith  v.  Waggoner,  50  Wis.  155; 
Tifft  V.  Horton,  53  N.  Y.  377;  Eares 
▼.  Eetes,  10  Kan.  314;  Meig8'«  Ap- 
peal, 62  Penn.  St.  28;  Kinkhead  ▼. 
United  States,  150  U.  S.  483. 

7.  Sword  V.  Low,  122  111.  487,  13 
N.  E.  286;  Tyson  v.  Post,  108  N.  Y. 
217,  15  K.  E.  316.    See  §  124  a. 


S.  Sampson  v.  Graham,  96  Penn. 
6t.  405.  As,  e.  g,,  stores  put  away 
for  the  summer.  Blethen  v.  Towle, 
40  Me.  310. 

9.  Williamson  v.  New  Jersey  R., 
29  K.  J.  Eq.  311;  Patton  v.  Moore, 
16  W.  Va.  428.'  And  eee  «i«pra,  §  115, 
as  to  constructive  severance.  Fenc- 
ing materials,  accidentally  detached 
from  the  rence  to  whchi  they  be- 
longed, held  a  part  still  of  the  free- 
hold. Goodrich  ▼.  Jones,  2  Hill 
(N.  Y.),  142.  And  see  Bishop  t. 
Bi»hop,  11  N.  Y.  123;  9  C.  £.  Green, 
260;  Wadleigh  v.  Janvrin,  41  N.  H. 
503. 

As  to  the  rights  where  an  owner 
consents  to  the  annexation,  but  not 
to  the  change  of  property,  quwre. 
But  while  in  such  a  case,  supposing 
no  change  of  property  takes  place 
as  between  the  owner  and  the  person 


164 


CHAP,  vl]  fixtusxb.  §  117 

under  any  such  rule  of  intention  in  the  annexation,  are  distin- 
guishable from  such  closer  things  as  enter  into  and  form  parts  of 
a  structure  upon  the  land,  such  as  lumber,  stone,  shingles,  and 
brick,  which  are  fully  incorporated  with  a  building  and  make  an 
int^ral  part  of  it.     . 

§  117.    General  Conclusioa  aa  to  Determining  the  Right  to  Take 
Away. 

Various  considerations,  then,  are  to  be  applied  in  determining 
whether  the  right  to  take  away,  under  the  law  of  fixtures,  shall  or 
shall  not  be  granted  in  a  particular  casa  Thus,  the  nature  of 
the  thing  in  question;  the  use  to  which  it  is  put;  its  adaptiveness 
to  a  temporary  or  permanent  enjoyment  of  the  freehold;  the 
situation  of  the  party  making  the  annexation;  the  intention  of 
such  party,  and  to  some  extent  that  of  the  owner  of  the  land,  too ; 
an  intention  which  is  either  fairly  mutual  or  sustained  by  the 
character  of  the  annexation.  The  contract  of  these  parties  may 
sometimes  aid  in  solving  difficulties  of  this  sort;  so  may  a  local 
custom  which  both  are  presumed  to  have  regarded.  The  probable 
injury  to  the  freehold  in  case  of  a  removal,  and,  on  the  other 
hand,  the  advantages  likely  to  accrue  if  the  thing  is  suffered  to 
remain,  enter  also  as  proper  elements  into  consideration.  And, 
finally,  the  specific  purpose  or  object  of  the  annexation  must  be 
regarded;  whether  for  the  purpose  of  trade,  or  for  agriculture, 
or  for  ornament  and  convenience,  or  for  the  general  improvement 
of  the  estate;  or,  as  sometimes  happens,  for  all  these  combined. 
Few  decisions,  therefore,  can  be  considered  of  absolute  authority 
in  succeeding  cases,  even  where  the  fixtures  are  of  a  similar  denom- 
ination. Every  case  depends,  more  or  less,  upon  its  own  special 
and  peculiar  circumstances.^ 

alBxiiig  them,  still,  as  to  third  per*  soil   as  realty  is  denied  in   56  Ind. 

sons,   and    for   parMoalar   purposes,'  470. 

the  usual   consequences  may  follow.  1.  See  Walmsley  v.  Milne,  7  C.  B. 

See  57  N.  H.  544,  with  citations.    The  .  v,  8.  115 ;   1  Wms.  Ex'rs,  10th  Eng. 

right  to  replevy  as  personal  chattels  ed.   552;   Wood  v.  Hewett,   8   Q.  B. 

what  a  wrong-doer  has  affixed  to  the  913;  Mather  t.  Fraser,  2  Kay  &  J. 
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§  118.    Situation  of  Contending  Parties;   Various  Classes. 

The  leading  principles  which  relate  to  the  law  of  fixtures  are 
usually  classified  according  to  the  situation  of  the  contending 
parties.  And  Lord  EUenborough,  in  the  important  case  of  Elwe8 
V.  Maw,  mentions  three  classes  of  cases^  where  disputes  may  arise : 
first,  between  heir  and  executor;  second,  between  life-tenant  and 
the  remainderman  or  reversioner;  third,  between  landlord  and 
tenant.^  Let  us  consider  these  classes  in  order.  But  questions 
of  this  same  sort  arise  in  other  instances :  as  between  vendor  and 
vendee,  mortgagor  and  mortgagee,  and  personal  representative  and 
devisee. 


§  119.     Right    to    Remove    Fixtures    as    Between    Heir    and 
Executor. 

And,  first,  of  the  right  to  ranove  fixtures,  as  between  heir  and 
executor ;  presuming  that  the  person  who  owned  and  annexed  the 
chattels  has  meantime  died.  Here  the  rule  obtains  with  the 
utmost  rigor  in  favor  of  the  soil,  and  against  the  right  to  disannex 
and  carry  away.^  The  heir  has  been  a  great  favorite  of  the  com- 
mon law  from  the  earliest  times.  And  Sheppard's  Touchstone, 
one  of  the  most  accurate  of  the  old  treatises,  lays  it  down  that 


536;  Grady  Fixtures,  12-14;  Hill  Fix- 
tures, 20-29,  and  cades  cited,  paaHm; 
Crippen  v.  Morrison,  13  Mich.  23; 
Walker  v.  Sherman,  20  Wend.  639; 
3  Dane  Abr.  156 ;  2  Smith  Lead.  Gas. 
217.  Long-continued  localisation 
alone  doee  not  make  a  personal  chat- 
tel become  realty.  Keeler  v.  Keeler, 
31  K.  J.  £q.  181.  As  to  permitting 
oral  stat^nents  to  modify  a  written 
contract  in  determining  whether  a 
thing  was  understood  to  be  a  fixture, 
see  Taylor  ▼.  Collins,  51  Wis.  123. 
One  may  by  acts  and  conduct  estop 
himself  from  asserting  that  the  things 
are  part  of  the  real  estate,  as  by 
executing  a  chattel  mortgage  thereof. 


Corcoran   ▼.   Webster,   50   Wis.    125; 
Griffin  v.  Ransdell,  71  Ind.  440. 

Things  fixed  in  the  ground  are  not 
personalty  in  the  sense  of  being  a 
subject  of  larceny.  It  is  necessary 
that  the  act  of  taking  away  should 
not  be  one  continuous  act  with  the 
act  of  severance  or  other  act  by  which 
the  thing  becomes  a  chattel.  Bovill, 
C.  J.,  in  L.  R.  1  C.  C.  315.  And  see 
9Upra,  §  100. 

a.  3  East,  38.  See  2  Smith  Lead. 
Gas.  240. 

8.  See  Morrison  v.  Berry,  42  Mich. 
389,  4  N*.  W.  731,  36  Am.  St.  Rep. 
446. 
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**  an  exeeutor  or  adminiBtrator  shall  not  have  the  incidents  of  a 
honse,  as  glass^  doors,  wainscot,  and  the  like,  no  more  than  the 
honse  itself ; "  and  among  such  incidents  it  ennmerates  **  glass 
windows  annexed  with  nails  or  otherwise  to  the  windows,  the 
wainscot  fixed  by  nails,  screws,  or  irons  put  throng  the  posts  or 
walls,  tables  dormant,  furnaces  of  lead  and  brass,  and  vats  in  a 
brew  and  dye  house,  standing  and  fastened  to  the  walls,  or  stand- 
ing in  and  fastened  to  the  ground  in  the  middle  of  the  house 
(though  fastened  to  no  wall),  a  copper  or  lead  fixed  to  the  house, 
the  doors  within  and  without  that  are  hanging  and  serving  to  any 
part  of  the  house/'  ^  But  if  the  glass  be  out  of  the  windows,  or 
there  is  loose  wainscot,  or  doors  more  than  are  used  that  are  not 
hanging,  or  the  like,  these  things  go  to  the  executor  or  adminis- 
trator.^ 

The  strictness  of  the  ancient  rule  in  this  respect  was  afterwards 
modified  to  some  extent  in  the  case  of  fixtures  wholly  or  in  part 
essential  to  trade.  The  earliest  mentioned  instance  of  this  sort  is 
the  celebrated  but  somewhat  apocryphal  case  of  the  cider-mill, 
tried  before  Chief  Baron  Comyns ;  nowhere  reported,  though  fre- 
quently alluded  to  in  later  years.  Here  it  would  seem  that  the 
mill  was  deep  in  the  ground  and  fastened  to  the  freehold ;  yet  it 
was  held  to  be  personal  property;  probably  because  it  was  a 
species  of  trade  fixture.  Hardwicke,  Kenyon,  EUenborough,  and 
BuUer  afterwards  lent,  as  it  would  seem,  the  additional  weight  of 
their  names  to  authority  so  weighty.^  But  Lord  Mansfield,  in 
the  case  of  certain  vessels  which  were  used  in  salt-works,  and 
known  as  salt-pans,  decided  in  favor  of  the  heir  ^'  on  the  reason 
of  the  thing  and  the  intention  of  the  testator."  By  this  decision 
the  cider-mill  precedent  received  a  great  shock.  But  a  still  more 
fatal  blow  came  when  the  House  of  Lords  decided  the  case  of 

4.  Shep.  Touch.  4<S9,  470.  Bui.  N.  P.  34;   Dean  ▼.  Allalky,  3 

6.  lb.  470 ;  Amoft.  &  Fer.  Fiztaret,  Esp.  N.  P.  11.    Tubs  and  vats  need  in 

154  ef  seq,;  Wentw.  Ex'ra,  02.  a  brewery  have  been  held  to  be  real 

6.  See  Lawton  ▼.  Lawton,  3  Atk.  state,  however,   Equitable  Tmet  Go. 

14;    Lord    Dudley   v.    Lord    Warde,  ▼.  Christ,  47  Fed.  756. 

Ambl.    114;    Elwes  v.   Maw,   9upra; 
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Fisher  v.  Dixon,  which  went  up  on  final  appeal  within  the  recol- 
lection of  lawyers  lately  living.  Here  the  deoeaaed,  who  had  been 
engaged  in  working  mines^  left  at  hia  death  a  valuable  property, 
consisting  of  engines,  colliery  utensils,  rails,  Ac,  onployed  in  his 
business.  Upon  full  argument  it  was  decided  that  the  property 
went  to  the  heir  and  not  the  executor.^  Lords  Brougham,  Cot- 
tenham,  and  Campbell,  all  of  whom  delivered  opinions  in  this 
case,  alluded  to  the  cider-mill  precedent,  but  only  to  show  their 
contempt  for  its  authority.  And  the  doctrine  they  laid  down  was 
that  the  encouragement  to  trade  is  not  applicable  to  questions 
ordinarily  arising  between  heir  and  executor  with  respect  to  fix- 
tures.* And  such  may  be  pronounced  the  latest  English  rule  for 
all  cases  of  this  nature.  In  this  country  the  rule  is  by  no  means 
so  definitely  settled ;  but  the  law  in  this  respect  is  doubtless  quite 
strict,  save  where,  as  in  New  York,  the  legislature  has  interposed 
on  behalf  of  the  executor.^ 

Concerning  ornamental  fixtures,  as  between  heir  and  executor, 
the  rule,  though  anciently  strict,  has  varied  somewhat;,  with, 
perhaps,  an  increasing  liberality  towards  the  executor.  A  disr 
tincti^n  appears  to  have  been  early  taken  in  chancery  between 
pictures  and  mirrors  fastened  in  the  ordinary  manner,  and  such 
as  were  so  let  into  the  wainscot  that  the  house  must  come  to  the 
heir  ^'maimed  and  disfigured"  by  their  removaL^  Furnaces, 
though  purchased  with  the  house,  and  hangings,  though  nailed  to 
the  wall,  were  allowed  to  be  taken  away  in  cases  decided  as  long 
ago  as  the  beginning  of  the  eighteenth  century.^  And  Lord  Hard- 
wicke  and  others  relaxed  in  favor  of  ornamental  chinmey-pieces, 
tapestry,  iron  backs  to  chimneys,  and  the  like,  which  might  be 
taken  without  injuring  the  fabric  of  the  house.^     But  contrary 

7.  Fisher  v.  Dixon,  12  CI.  &  Fin.      Muazey,  13  Gray,  66;  Tuttle  v.  Rob- 
812.    And  see  Wood,  V.  C,  in  Mather      inson,  33  N.  H.  104. 

V.  Fraser,  2  Kay  &  J.  538.  1.  Cf.  Cave  v.  Cave,  2  Vem.  508, 

8.  lb.  and  Beck  v.  Bebow,  1  P.  Wms.  94; 

9.  See  2  Kent  Com.   345  and  n.;  1  Wms.  Ez'rs,  10th  ed.  552. 
House   V.   House,    10   Paige,   157;    %'  S.  Squier  v,  Mayer,  2  Freem.  249. 
N.  Y.   Rev.   Stats.,   §§   6-8 ;    Fay  v.  8.  See  Dudley  v.  Warde,  AmbL  118 ; 

168 


OHJlP.VI.] 


FIZTUSB8. 


§  121 


dicta  are  to  be  found  in  several  modem  instanosB ;  and  the  oom- 
mon-law  courts  seem  to  have  favored  the  inheritance  more  than 
the  courts  of  chancery/ 


§  120.  Right  to  Remove  Fixtures  as  Between  Life-tenant  and 
Remainderman,  etc 
Next,  of  the  right  to  remove  fixtures  as  between  life-tenant  and 
the  remainderman  or  reversioner.  Here  the  law  favors  the  soil 
rather  less,  and  the  represeatative  desiring  to  disannex  rather 
more.'  Yet  there  is  little  authority  for  our  guidance  here,  save 
so  far  as  analogy  furnishes  the  rule.^ 

§  121.     Right  to  Remove  Fixtures  as  Between  Landlord  and 
Tenant 

As  between  landlord  and  tenant,  the  right  to  remove  fixtures  is 


H»rv«7  ▼.  BMTvey,  2  Stra.  1141;  1 
Wms.  Ex'»,  10th  Eng.  ed.  552. 

4.  £lee  2  ftnith  Lead.  Gas.  246,  247; 
Winn  ▼.  Ingilby,  5  B.  &  Aid.  625; 
CoUgnre  ▼.  Dio»  Santos,  2  B.  &  C. 
76.  A  heavy  ato¥e  connected  with 
brickwork,  held  to  paas  to  the  heir. 
Tattle  ▼.  RoMnflon,  33  N.  H.  104. 
As  to  manure  produced  on  the  prem- 
ises and  fit  for  nee  in  the  course  of 
husbandry,  the  heir  is  favored  against 
the  executor,  even  though  the  manure 
be  piled  and  not  incorporated  with 
the  soU.  Fay  v.  Muzzey,  13  Gray,  53. 
But  the  manure  of  a  livery  stsble  is 
rather  to  be  treated  as  assets,  being 
more  in  the  nature  of  merchandise. 
Fay  ▼.  Muzzey,  lb.  See  also  Snow. v.' 
Perkina,  60  N.  H.  493. 

6.  Harkness  ▼.  Sears,  26  Ala.  493, 
62  Am.  Dec.  742. 

6.  Two  cases  of  this  sort  came  be- 
fore Lord  Chancellor  Hardwicke;  and 
in  both  of  them  he  permitted  a  steam 
or  fire  engine,  erected  in  a  colliery,  to 


go  as  assets  to  the  executor  o<  a  life- 
tenant  The  "case,''  he  obeennes, 
"being  between  executor  of  tenant 
for  life  or  in  tail  and  a  remainder* 
man,  is  not  quite  so  strong  as  be- 
tween landlord  and  tenant,  yet  the 
same  reason  governs  it,  if  tenant  for 
life  erects  such  an  engine."  Dudley  ▼. 
Warde,  Ambl.  113.  And  see  Lawton 
V.  Lawton,  3  Atk.  13.  This  doctrine 
has  since  ibeen  commended  as  Ikouad 
by  Lord  Mansfield  and  others.  See 
Lawton  v.  Salmon,  1  H.  Bl.  260,  n.; 
Elwes  ▼.  Maw,  3  East,  54;  2  Smith 
Lead.  Cas.  245 ;  Amos  &  Fer.  Fixtures, 
128.  But  where  articles,  such  as 
tapestry  and  marblei,  belonging  to 
one  tenant  for  life,  remain  on  the 
premises  detached  at  his  death,  the 
next  tenant  for  life  cannot,  by  at- 
taching them  to  the  freehold,  preju- 
dice or  affect  the  rights  of  his  suc- 
cessors. D'Eyncourt  v.  Gregory,  L. 
R.  3  Eq.  382. 
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still  further  relaxed ;  and  the  old  rule,  that  whatever  is  affixed  to 
the  soil  belongs  to  the  soil^  here  admits  of  numerous  exceptions. 
It  is  observable  that,  unlike  the  former  instances,  a  tenant  pays  for 
his  occupation  and  has  himself  put  in  the  fixtures.^  Whatever 
the  law  allows  to  be  removed  in  the  two  former  classes  of  cases 
may  unquestionably  be  removed  in  the  present  class ;  and  now  let 
us  see  how  much  more  liberally  the  tenant's  right  is  regarded. 

The  tenant's  right  to  remove  articles  annexed  for  trade  pur- 
poses was  asserted  as  early  as  the  time  of  the  Year  Books.^  But 
the  earliest  positive  authority  in  point  is  Poolers  Case,  decided 
before  Lord  Holt  in  Queen  Anne's  reign;  which  has  since  been 
recognized  in  a  series  of  modem  decisions.  Here  a  soap-boiler 
had  set  up  certain  vats,  &c.,  upon  the  premises  occupied  by  him ; 
and  it  was  held  that  during  the  term  he  might  well  remove  such 
as  he  had  set  up  in  relation  to  trade,  and  this,  too,  by  the  common 
law  (and  not  by  virtue  of  any  special  custom)  in  favor  of  trade 
and  to  encourage  industry;  further,  that  there  was  a  difference 
between  what  the  soap-boiler  erected  to  carry  on  his  trade,  and 
what  for  completing  the  house,  as  hearths  and  chimney-pieces, 
which  last  were  not  removable,^  This  case  was  followed  by  many 
others,  which  asserted  the  same  general  policy  in  favor  of  trade, 
and  applied  it  in  a  similar  manner.^  Among  the  later  adjudica- 
tions, in  England  and  this  country,  to  a  like  result,  are  to  be  found 
those  of  a  baker's  oven ;  salt-pans ;  factory  machines ;  cider-mills ; 
steam-engines;  calenders;  platform-scales;  a  hydraulic  press; 
copper  stills  erected  to  carry  on  the  business  of  a  distillery,  though 
fixed  to  the  building ;  a  stone  for  grinding  bark,  affixed  to  a  bark 
mill;  iron  boilers  and  tanks  upon  a  brick  foundation;  and 
machinery  in  general  which  is  useful  to  the  tenant  elsewhere,  and 

7.  Gray,  J.,  in  Bainway  v.  Cobb,  1.  See  Lawton  v.  Salmon,  1  H.  Bl. 
99  Mass.  459.  1^0,  n. ;  Elwea  v.  Maw,  3  East,  54 ; 

8.  See  2  Smith  Lead.  Cas.  240,  cit-  Dean  ▼.  AUalley,  3  Esp.  K.  P.  11 ; 
ing  42  E.  III.,  fo.  8 ;  20  H.  VII.,  fo.  Pitaherbert  v.  Shaw,  1  H.  Bl.  528 ; 
13.  Penton  ▼.  Robart,  2  East,  90 ;  2  Smith 

9.  1  Salk.  368,  2  Anne.  Lead.    Cas.  241;  Amos.  &  Fer.  Fix- 

tures, 37  et  seq. 

no 
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may  be  removed  without  serious  injury  to  the  premises.  And  as 
to  buildings,  Dutch  bams,  standing  on  a  foundation  of  brickwork 
in  the  ground ;  a  varnish-house  for  carrying  on  a  vamish-manu- 
f actory,  built  on  a  brick  f oundation,  with  a  chinmey ;  a  dye-house 
bolted  into  the  ground ;  and  even  a  ball-room  resting  upon  stone 
posts  slightly  imbedded  in  the  soiL^  All  these  furnish  examples 
of  articles  well  annexed  to  the  freehold,  which  a  tenant  has  been 
allowed  to  carry  away,  as  his  trade  fixtures  (or,  as  it  is  sometimes 
said,  his  personal  property),  rather  than  leave  them  for  his  land- 
lord to  enjoy.  Intention,  nevertheless,  express  or  implied,  is  of 
the  essence  of  all  such  cases,  as  elsewhere  with  reference  to 
fixtures,  wherever  it  is  apparent.^ 


3.  See  Taylor  Landl.  and  Ten.,  ftih 
ed.,  §  545,  where  authoritieB  are  fully 
cited;  Taylor  v.  Townsend,  S  Maw. 
416;  Talbot  ▼.  Wliipple,  14  Allen, 
177;  Holmes  ▼.  Tremper,  20  Johns. 
29;  Swift  V.  Thompson,  9  Conn.  63; 
R.  ▼.  Otiey,  1  B.  &  Ad.  161;  Taffe  v. 
Wamick,  3  Blackf.  111.  And  see 
Walker  v.  Sherman,  20  Wend.  636, 
pasaim^  See  also  Hill  Fixtures,  2d 
ed.  30-34;  Finney  v.  Watkins,  13 
Miss.  291;  Harlan  v.  Harlan,  15  Penn. 
St.  507 ;  Brown  v.  Wallis,  115  Mass. 
156;  Cooper  v.  Johnson,  143  Mass. 
108.  Steam-engine,  machinery,  &c., 
for  hauling  coal  from  mines,  allowed 
to  be  taken  away.  Dobschuetz  t. 
Holliday,  82  111.  371.  And  see  Hoi- 
brook  ▼.  Chamberlin,  116  Mass.  156, 
where  the  lessee  was  permitted  to  re- 
move counter-shafting,  pulleys,  hang^ 
ers,  belts,  a  portable  boiler.  Steam- 
pipes  supported  by  hooks,  &c.  Ac- 
cessories to  mining  operations,  in- 
dnding  cheap  dwellings  for  the  min- 
ers, as  well  as  engines,  Ac,  are  al- 
lowed to  be  removed  as  trade  fix- 
tures in  Conrad  v.  Saginaw  Co.,  M 
Mich.  249;  20  N.  W.  39.  See  also 
Walker  ▼.  Grand  Bapids  Flour  Mills, 


70  Wis.  92,  35  K.  W.  332.  Whether 
an  article  has  been  affixed  to  a  build- 
ing so  as  to  become  a  part  of  it  is  a 
mixed  question  of  law  and  fact. 
Houle  V.  Abramson,  210  Mass.  83, 
96  N.  E.  77.  Even  rails,  buildings  or 
stone  piers  may  .belong  to  the  tenant 
who  placed  them  on  the  premises. 
Wiggins  Ferry  Co.  v.  R.  Co.,  142  U.  S. 
396,  12  Sup.  Ct.  188,  35  L.  Ed.  1055. 
A  ventilator  may  be  ruled  to  be  part 
of  the  real  estate  even  as  between 
landlord  and  tenant.  Natural  Auto- 
force  Co.  V.  Winslow,  215  Mass.  462, 
102  N.  E.  705.  Heavy  looms  and 
other  machinery  used  in  a  worsted 
mill  may  be  either  real  estate  or  per- 
sonal property  and  this  is  a  question 
of  fact.  Stone  v.  Livingston,  222 
Mass.  192,  110  N.  E.  297. 

8.  See  Linahan  v.  Barr,  41  Conn. 
471. 

"It  is  clear  that  tiie  decisions  fall 
into  some  one  of  three  classes: 

1.  Those  where  the  chattel  has  been 
so  affixed  that  its  identity  is  lost  or 
so  annexed  that  it  cannot  be  removed 
without  material  injury  to  the  reaT 
estate  or  to  itself. 

2.  Those  articles  which  are  mani- 
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But  while  the  tenant  may  carry  away  such  trade  fiztnre8  as  are 
removable  without  material  injury  to  the  freehold,  he  cannot  avail 
himself  of  this  right  so  far  as  to  be  permitted  to  restore  the  prem- 
ises in  a  dilapidated  and  damaged  condition.  It  cannot  be  ^^  for 
the  benefit  of  trade ''  that  landlords  should  be  despoiled  by  their 
tenants.  Lord  Hardwicke  suggests  two  maxims:  (1)  that  the 
principal  thing  shall  not  be  destroyed  by  taking  away  the  acces- 
sory; (2)  that  an  article  must  be  deemed  part  of  the  premises 
where  the  premises  cannot  subsist  without  it^  If,  then,  a  trade 
fixture  cannot  be  removed  by  the  tenant  without  the  destruction 
or  perhaps  only  the  serious  mutilation  of  some  important  building 
which  is  itself  part  of  the  freehold,  it  is  held  irremovable.^ 

Trade  fixtures  are  not  in  all  cases  easily  distinguished  from 
agricultural  fixtures.  Where  husbandry  is  pursued  as  a  business 
occupation  there  are  several  important  cases  which  recognize  the 
exclusive  right  of  the  tenant  to  carry  away  what  he  has  set  into 
the  soil.^     The  case  of  nurserymen  and  gardeners  we  have  else- 


festlj  furniture  ae  dUtlnguished  from 
improvements. 

As  regards  these  two  classes  the 
facts  rebut  all  other  evidence  of  in- 
tention to  the  contrary. 

3.  Those  oases  where  intention  is 
the  controlling  fact  and  where  such 
fact  is  to  be  determined  upon  consid- 
eration of  all  the  drcumetonces,  in- 
cluding therein  the  adaptation  to  the 
end  sought  to  be  accomplished,  and 
the  means,  form  and  degree  of  an- 
nexation." Per  Pierce,  J.,  in  Stone 
▼.  Livingston,  222  Mass.  192, 110  N.  E. 
29T. 

4.  See  Lawton  v.  Lawton,  3  Atk. 
15.  And  see  Elwes  v.  Maw,  3  East, 
38. 

6.  6ee  2  Smith  Lead.  Cas.  241; 
Wall  V.  Hinds,  4  Gray,  270;  Taylor 
Landl.  and  Ten.,  5th  ed.,  §  544.  See 
Foley  V.  Addenbrodce,  13  M.  &  W. 
174;    Beers   v.    St.   John,    16   Conn. 


322.  It  seems  a  fairer  rule  that  the 
tenant  might  remove  the  thing  in 
such  a  case,  provided  he  indemnified 
the  landlord  against  the  damage.  The 
fact  that  he  can  use  the  thing  advan- 
tageously elsewhere  favors  the  right 
to  remove,    g  115  a. 

6.  Thus,  it  wa,s  decided  in  the  Su- 
preme Court  of  the  United  States,  in 
1829,  that  a  wooden  building  erected 
by  a  tenant  with  a  view  to  carry  on 
the  business  of  dairyman  might  be 
removed  by  him  during  the  term, 
although  it  was  two  stories  high  in 
front,  with  a  shed  of  one  story,  a 
cellar  of  stone  or  brick  foundation, 
and  a  brick  chimney,  and  was  occu- 
pied by  his  family  and  servants  en- 
gaged in  the  dairy  business.  Van 
Ness  V.  Pacard,  2  Pet.  140,  per  Story, 
J.  There  was  some  evidence  in  this 
case  to  prove  usage  and  custom,  whidh' 
may  have  influenced  the  result. 
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wlkflre  etnmdeindJ  Bnt  Lord  EUenborongh,  disregarding  the 
dicta  of  Lord  Eenyon,  his  predecessor,  refused  to  allow  a  tenant 
to  take  awaj  his  farm  erections,  for  the  reason  that  annexations 
for  the  purposes  of  trade  should  be  distinguished  from  annexations 
for  the  benefit  of  agriculture.^  The  law  of  lagricultural  fixtures 
is  therefore  left  in  uncertainty;  though  we  have  some  aid  from 
legislation,  which-  favors  the  tillage  of  land  and  tends  to  establish 
the  law  of  the  tenant's  trade  and  agricultural  fixtures  on  a  like 
liberal  footing*' 

Manure  made  upon  a  farm  from  the  consumption  of  its  products 
and  in  the  course  of  husbandry  is.  we  have  seen,  usually  regarded 
in  this  country  as  real  estate.^  But  in  England,  and  in  some  of 
the  United  States,  the  outgoing  tenant  may  carry  away  manure 
like  any  removable  fixture.^  And  manure  made  in  a  livery-stable 
belongs  to  the  lessee,  and  not  to  the  owner  of  the  premises.^ 
Manure  not  made  on  land  in  the  course  of  husbandry  but  as  part 
of  a  cattle-raising  business  is  personalty.^ 


§  122.    The  Same  Subject. 

In  some  of  the  old  cases  the  right  of  a  tenant  to  remove  articles 
set  up  by  him  for  ornament  or  convenience  is  denied.^     But  such 


7.  Supra,  §  100. 

S.  Elwes  V.  Maw,  3  East,  38.  And 
866  Buckland  v.  Butterfield,  2  B.  ft 
B.  5S. 

9.  See  Story,  J.,  in  Van  Nees  ▼. 
Paoard,  2  Pet.  137;  Whiting  y.  Bras- 
tow,  4  Pidc  310;  Tajlor  Landl.  and 
Ten.,  §  54S;  14  &  15  Vict.,  c.  25,  §  3 
(1851) ;  2  Smith  Lead.  Caa.  242. 

Agricnltoral  flxtaree'  are  treated  aa 
personalty  and  the  tenant  given  the 
ri|^t  to  remove  them  in  Sassen  v. 
Haegle,  165  Minn.  441, 147  N.  W.  445, 
5S  L.  R.  A.   (K.  S.)   1176. 

1.  Fay  V.  Mnxeey,  13  Gray,  53;  2 
Kent  Com.  346,  347,  and  n.;  Bupra, 
p.  160;  Daniels  v.  Pond,  21  Pick.  867; 


Goodrich  v.  Jonea,  2  Hill,  N.  Y.  142 ; 
Kittredge  v.  Woods,  3  K.  H.  503; 
Lassell  v.  Reed,  6  Greenl.  222;  Mid- 
dlebrook  v.  Gorwin,  15  Wend.  169; 
Parsons  v.  Camp,  11  Conn.  525; 
Lewis  V.  Jones,  17  Penn.  St.  262;  1 
Washb.  Real  Prop.  6.  See  Gallagher 
V.  Shipley,  24  Md.  418. 

S.  Ruckman  v.  Cutwater,  4  Dutch. 
581;  1  Wms.  Ex'rs,  10th  Eng.  ed.  554; 
Roberts  v.  Barker,  1  Cr.  &  M.  809; 
Smithwick  v.  Ellison,  2  Ire.  326. 

S.  Plnmer  v.  Plumer,  10  Foet.  558. 

4.  Snow  V.  Perkins,  60  N.  H.  493. 

5.  4  Co.  64;  Poole's  Case,  1  Salk. 
36S.  But  see  Squier  v.  Mayer,  9 
Freero.  240. 
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.fixtures  are  now  dearlj  removable.  TUub^  hangings,  tapestry, 
wainscot,  chimney-pieces,  beds  fastened  to  the  ceiling,  famaces, 
coppers,  window  blinds  and  curtains,  stoves,  cupboards,  pumps, 
temporary  partitions,  cisterns,  sheds,  grates,  door-plates,  coffee- 
mills,  and  bells,  all  these  things  being  useful  to  the  tenant  else- 
where, placed  on  the  premises  as  his  own  things,  and  severable 
with  no  great  difficulty  or  damage,  have  been  taken  by  an  outgoing 
tenant  with  the  asnction  of  the  courts.^  ^'  Gas-fixtures,''  as  they 
are  called,  and  chandeliers,  may  be  removed  likewise/  Steam 
radiators  and  their  valves,  connecting  with  and  detachable  from 
the  general  steam-heating  apparatus  of  a  building,  follow  a  similar 
rule.^  But  as  to  substantial  additions  to  the  house  and  permanent 
erections,  it  is  quite  different ;  and  even  water  and  gas-  pipes  laid 
in  the  ground,  or  in  the  walls ;  and  sometimes  floors,  doors,  and 
windows, — these  being  peculiarly  adapted  to  the  house  and  going 
towards  its  completion,  while  of  little  use  elsewhere,  compared 
with  the  damage  which  must  ensue  from  their  removal, —  are 
withheld  from  the  tenant  and  remain  with  the  owner  of  the  soiL^ 
Sometimes  the  articles  annexed  are  themselves  of  a  mixed 
nature,  and  may  be  regarded  as  combining  the  qualities  of  both 
domestic  and  trade  fixtures/    'We  have  already  seen  that  the 


6.  See  Amos  ft  Fer.  Fixtures,  71- 
93,  and  cases  cited;  2  Smith  Lead. 
Cas.  242,  243 ;  Taylor  Liandl.  and  Ten., 
§  547,  «nd  cases  cited;  Penrj  v. 
Brown,  2  Stark.  N.  P.  403 ;  R.  v.  -St. 
Dunstan,  4  B.  &  G.  686;  Wansbrough 
v.  Maton,  4  Ad.  &  E.  884;  Ex  parte 
Quincy,  1  Atk.  477;  Lyde  v.  Russell, 
1  B.  &  Ad.  394;  Peck  v.  Batohelder, 
40  Vt.  233;  WaU  v.  Hinds,  4  Gray, 
256 ;  Hill  Fixturee,  2d  ed.  41-45 ;  Cub- 
bins  V.  Ayres,  4  Lea,  329. 

Tenant  allowed  to  remove  coal- 
bin,  stairway,  banisters,  closet,  &c., 
placed  by  him  on  the  premises.  See- 
ger  V.  Pettit,  77  Penn.  St.  437. 

7.  Wall  V.  Hinds,  4  Gray,  256;  79 
Penn.  St.  40^;  Montague  v.  Dent,  10 


Rich.  135;  McKeage  y.  Hanover  Firs 
Ins.  Co.,  81  N.  Y.  38;  Vaughen  v.  Hal- 
deman,  33  Penn.  St.  522 ;  supra,  §  113. 

8.  Bank  v.  North,  160  Penn.  St. 
303,  28  Atl.  694. 

9.  See  Philbrick  v.  Ewing,  97  Maw. 
133;  Gas  Co.  v.  Thurber,  2  R.  I.  15. 
As  to  electric  arrangements,  see  132 
Penn.  St.  363;  Capehart  ▼.  Fost^, 
61  Minn.  132,  61  N.  W.  257. 

Plate  glass  windows  and  mait>le 
trimmings  attached  by  screws  cannot 
be  removed  by  the  tenant.  Alden  v. 
Mayfleld,  166  Cal.  793,  127  Pac.  44. 

1.  As  where  one  who  leases  a  build- 
ing for  a  hotel  and  boarding-chouse 
puts  in  a  cistern  and  sinks,  fastened 
by  nails,  or  set  into  the  floor  by  cut- 
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executor  is  privileged  in  respect  of  ornamental  fixtures  as  against 
the  heir;  much  more,  then^  is  a  lessee  for  years  as  against  his 
own  landlord.  But  fixtures  which  do  not  fall  within  the  fore- 
going clasaesy  and  which  the  tenant  has  erected  for  the  manifest 
purpose  of  the  pemtsnent  general  improvement  of  the  premises 
he  occupies,  cannot  be  removed ;  ^  as  where  he  replaces  erections.^ 
Furthermore,  the  right  of  removing  fixtures  maj  be  controlled 
by  local  custom  or  the  express  contract  of  the  parties.^  And 
where  the  question  is  between  landlord  and  tenant^  we  must  see 
whether  they  have  executed  a  lease,  with  covenants  concerning 
fixtures.^  Thus  a  veranda  erected  by  the  lessee  was  held  to  be 
irremovable,  because  of  the  covenant  on  his  part  to  keep  in  order 
buildings  and  improvements,  and  yield  up  the  same  in  good  repair 
at  the  end  of  the  term*^  And  there  are  other  decisions  of  a  simi- 
lar  character/  The  landlord  sometimes  covenants  to  take  fixtures 
at  a  valuation  at  the  end  of  the  term*^  Of  course,  the  stipulations 
of  leases  greatly  vary;  and  with  them  the  tenant's  right  to  fix- 
tures/    In  New  York  it  is  considered  that  the  acceptance  of  an 


ting  away  tiie  boards;  and  water  and 
gas  pipes  fastened  to  the  walls  by 
hooks  and  bands,  and  passing  throogh 
holes  cut  in  the  floor  and  partitions. 
See  Wall  y.  HindB,  4  Gray,  256;  Tay- 
lor Liandl.  and  Ten.,  §  647;  Omb<Hiy 
V.  Jones,  IJT  N.  Y.  234. 

a.  Thus,  in  an  English  ease,  where 
a  tenant  for  years  4iad  put  up  a 
conservatory  on  a  brick  foundation, 
attached  to  a  dwelling-house,  and 
communioating  with  it  by  windows 
opening  into  the  conservatory  and  a 
flue  passing  into  the  parlor  chimney, 
it  was  held  that  the  building  'belonged 
to  the  freehold.  Here  the  tenant  for 
years  had  a  remainder  for  life  after 
the  death  of  the  lessor,  which  perhaps 
accounts  for  so  singular  an  expendi- 
ture on  his  part ;  but  be  unfortunately 
became  a  bankrupt,  and  his  assignees- 
carried  off  the  buildings  In  contro- 


versy.    Buckland    v.    Butterfield,    2* 
Brod.  k  B.  54. 

S.  Felcher  ▼.  McMillan,  103  Mich. 
494,  61  N.  W.  791. 

4.  Supra,  §  32. 

a.  Taylor  Landl.  and  Ten.,  §  549; 
Lawton  v.  Lawton,  3  Atk.  14,  n.; 
Amos  ft  Fer.  Fixtures*,  92. 

a.  Penry  ▼.  Brown,  2  Stark.  N.  P. 
355. 

7.  Naylor  v.  Collinge,  1  Taunt.  19 ; 
Mansfleld  v.  Blackbume,  8*  Scott, 
720;  Bishop  v.  Blliott,  11  Ex.  113;' 
Dumergue  ▼.  Bunbey,  2  Hurl.  &  Colt. 
777. 

a.  Fairbum  ▼.  Eastwood,  6  M.  ft 
W.  679;  Stansfleld  ▼.  Portsmouth 
Mayor,  6  W.  R.  296 ;  2  Col.  7,  273. 

a.  See  West  ▼.  Blakeway,  2  M.  ft 
Or.  729;  Burt  ▼.  Haslett,  18  C.  B. 
893;  Bifthop  v.  Elliott,  11  Ex.  113; 
Foley  ▼.  Addenbrooke,  13  M.  ft  W. 
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under-lease  of  land  **  with  all  the  privileges  belonging  thereto  as 
enjoyed  by  the  outgoing  tenant,"  does  not  snbjeet  the  sub-lessee 
to  the  obligation  of  a  oovenant,  in  the  original  lease^  to  leave  all 
buildings  which  the  lessee  might  erect  during  the  tenancy.^  In 
the  absence  of  special  contract  the  tenant  cannot  remove  fixtures 
after  the  termination  of  the  lease  by  breach  of  condition  and  re- 
entry.^   A  tenant  at  will  may  assert  a  right  to  remove  fixtures.^ 

It  should  be  borne  in  mind  that  chattels  on  the  premises  do 
not  pass  by  a  lease  of  the  realty  alone ;  'and  that  the  covenant  for 
delivering  up  premises  in  good  condition  at  the  end  of  the  term 
has  no  application  to  personal  property/  Where  the  parties  to 
the  lease  agree  that  certain  articles  shall  be  removable  fixtures, 
their  intention  takes  effect' 

There  is  much  conflict  of  authority  where  the  tenant  takes  a 
new  lease  containing  a  covenant  to  yield  up  the  premises  in  as 
good  condition  as  when  taken,  where  the  tenant  had  previously 
installed  fixtures  under  an  agreement  that  he  should  have  the 
right  to  remove  them*  The  more  modem  doctrine,  influenced 
doubtless  by  the  injustice  of  the  opposite  rule,  is  that  the  tenant 
may  in  that  case  remove  the  fixtures.^     The  same  rule  is  always 


174;  Boyd  v.  Shorrock,  L.  R.  5  £q. 
72. 

As  to  rule  of  damages  for  remov- 
ing fixtures,  under  a  covenant  to  keep 
in  repair,  see  Watriss  v.  Cambridge 
Bank,  130  Mass.  343.  See  also,  ae 
to  right  of  removal  of  trade  fixtures 
under  proviso  in  lease,  Ew  parte 
Glegg,  19  Ch.  D.  7;  9  111.  App.  495; 
4  Lea,  329,  676;  130  Masft.  255. 

The  right  of  removing  machinery 
from  a  mill  at  the  end  of  the  term^ 
expressly  given  by  the  lease,  may 
imply  a  right  of  doing  some  damage 
to  the  building.  Hunt  v.  Potter,  13 
Rep.  176. 

1.  OmAxmy  v.  Jones,  19  N.  Y.  234. 
See  §  127,  post,  as  to  time  of  remov- 
ing fixtures. 


a.  Pugih  V.  Arton,  L.  R.  8  Eq.  626. 
8.  Cooper    v.    Johnson,    143    Mass. 
108,  9  N.  E.  33. 

4.  Holbrook  v.  Chamber] in,  116 
Mass.  155. 

5.  Booth  V.  Oliver,  67  Mich.  664,  35 
N.  W.  793. 

Shelving  put  up  by  an  intended 
lessee,  pending  negotiations  for  a 
lease  which  afterwards  fell  through, 
may  be  removed  by  him.    30  Minn.  56. 

6.  Sassen  v.  Haegle,  125  Minn.  441, 
147  N.  W.  445,  32  L.  R.  A.  N.  s. 
1176;  Kerr  v.  Kingsbury,  39  Mich. 
150,  33  Am.  Rep.  36@;  Second  Na- 
tional Bank  v.  Merrill,  69  Wis.  501, 
50  N.  W.  503,  505. 
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applied  in  the  caae  of  a  tenant  holding  over  under  an  informal 
agreement^  Manj  cases  hold,  however,  that  the  taking  of  a  new 
lease  without  reserving  a  ri^t  of  removal,  conclusively  shows  an 
abandonment  of  the  right.'  The  matter  should  depend  on  the 
intention  of  the  parties  in  each  case.' 

§  123.    Right  to  Remove   Fixtures  as  between  Vendor  and 
Vendee. 

Questions  concerning  the  right  to  fixtures  come  up  very  fre- 
quently in  these  days  between  vendor  and  vendee,  mortgagor  and 
mortgagee,  and  personal  representative  and  devisee.  The  rule 
is  a  general  one,  that,  upon  a  sale  of  the  freehold,  any  and  all 
fixtures  attached  to  it  will  pass  as  between  vendor  and  vendee^ 
unless  there  is  some  express  provision  to  the  contrary.^  For 
here  the  presumption  is  strongly  against  the  vendor,  who  should 


7.  Crandsll  Inyestmeiit  Co.  v.  Ul- 
yatt,  40  CoL  35,  90  Pac  59. 

S.  Sanitary  District  v.  Cook,  169 
111.  184,  48  K.  E.  461,  99  L.  R.  A. 
369;  Carlin  ▼.  Ritler,  68  Ind.  418,  13 
Atl.  370;  WatriM  ▼.  First  Bank  of 
Cambridge,  124  Mats.  571. 

9.  Wright  y.  MacDonnell,  88  Tex. 
140,  30  S.  W.  907. 

1.  2  Smith  Lead.  Cas.  247;  Hitch- 
man  v.  Walton,  4  M.  &  W.  409;  2 
Kent  Com.  441;  1  Wafthb.  Seal 
Prop.  7;  Farrar  ▼.  Stackpole,  6 
Greenl.  157;  Walker  ▼.  Sherman,  20 
Wend.  636;  Eennard  ▼.  Brough,  64 
Ind.  23;  Schemmer  ▼.  North,  32  Mo. 
206;  Lapham  ▼.  Norton,  71  Me.  83; 
Connor  ▼.  Squiers^  50  Vt.  680.  See 
Brannon  v.  Vangfaany  66  Ark.  87,  48 
8.  W.  909.  A  factory  being  sold,  its 
necessary  machinery  passes  too.  Green 
▼.  Phillips,  26  Gratt.  752.  See  Cole- 
grave  ▼.  ]>i06  Santos,  2  B.  ft  C.  76, 
per  Bayley,  J.;  Farrant  v.  Thomp- 
son, 5  B.  ft  A.  826 ;  Wood  v.  Whelen, 
93    111.    153.     As  to   cotton-gin,   ftc., 


between  vendor  and  vendee,  see  Junkin 
V.  Dupree^  44  T^.  500;  Smith  v. 
Odom,  63  Ga.  499.  For  a  case  where 
an  estate  for  years  was,  by  a  convey- 
ance to  the  lessee,  as  provided  in  the 
lease,  merged  in  the  fee,  see  Globe 
Marble  Mills  Co.  v.  Quinn,  76  N.  Y. 
23.  Machinery  put  up  for  a  tempo^ 
rary  purpose  1^  another,  and  easily 
r^novable,  held  not  to  pass  by  a  con- 
veyance of  the  land,  but  to  remain 
a  chattel.  Bewick  v.  Fletcher,  41 
Mich.  625.  So  with  shelving  and 
counters  long  used  in  a  store.  John- 
son V.  Mosher,  82  Iowa,  29.  Or  plat- 
form weighing  scales  in  front  of  the 
store.  ODonnell  v.  Burroughs,  55 
Minn.  91,  56  N.  W.  579. 

That  a  purchaser  who  is  merely  in 
possession  under  an  agreement  for  a 
deed  should  take  heed  about  annex- 
ing fixtures,  see  Moore  v.  Vallentine, 
77  N.  C.  188;  Towne  v.  Fiske,  127 
Mass.  125;  Lapham  v.  Norton,  71 
Me.  83;  Westgate  v.  Wixon,  128 
Mass.  304. 
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expressly  reserve  from  sale  such  articles  set  up  in  the  freehold 
as  he  wishes  to  remove  for  himself;  since  a  vendee  is  not  asked 
to  make  a  purchase  of  lands  blindfold.  But  in  a  ^purchase  of 
premises  used  for  business  purposes,  express  reservation  as  to 
fixtures  will  protect  the  right  to  remove  thenu^  And  mutual 
intention  of  the  parties  may  conclude  any  controversy  of  this 
kind. 

§  124.    Right  to  Remove  Fixtures  as  between  Mortgagor  and 
Mortgagee. 

As  to  mortgages,  the  prevailing  rule  is,  that  they  pass  a  similar 
right  to  fixtures  as  in  the  sale  of  the  land;  in  either  of  which 
cases  there  is  a  conveyance  executed  by  the  owner  of  the  soil 
which  ought  to  state  excepted  articles.^  Hence  trade  fixtures 
which  were  upon  the  freehold  at  the  time  of  the  mortgage  pass 
with  the  land  to  the  mortgagee/  And  even  those  put  up  after- 
wards have  been  brought  within  the  same  rule.^  At  the  same 
time  the  language  of  the  conveyance,  whether  absolute  or  in  mort- 
gage, may  be  such,  that  upon  its  true  construction  the  vendor  or 
mortgagor  will  be  allowed  to  remove,  mortgage^  or  dispose  of 


2.  Kirch  y.  Davies,  55  Wifl.  287. 
As  to  conditions  of  sale,  whereby  the 
title  has  not  yet  pasted,  see  Water- 
town  Co.  y.  Day  is,  5  Houst.  (Del.) 
192 ;  Gill  V.  De  Arman,  90  Mich.  425, 
51  N.  W.  527. 

3.  Gawan  v.  Barclay,  4  W.  R.  81; 
Longstaff  y.  Meagoe,  2  Ad.  &  E.  167 ; 
Walmsley  y.  Milne,  7  C.  B.  N.  s.  115; 
Amoa  &  Fer.  Fixtures,  219.  But  aee 
E»  parte  Quincy,  1  Atk.  477. 

4.  Climie  v.  Wood,  L.  R.  3  Ex.  257, 
and  cases  cited.  Law  Rep.  4  Ex.  328. 
See  Mather  y.  Fraser,  2  Kay  &  J.  536 ; 
Longbottom  v.  Berry,  L.  R.  5  Q.  B. 
123. 

5.  Cullwick  y.  Swindell,  L.  R.  3  Eq. 
249;   Ottumwa  Woolen  Mill  v.  Haw- 


ley,  44  Iowa,  57;  Coleman  y.  Steams 
Mfg.  Co.,  38  Mich.  30;  Lynde  y. 
Rowe,  12  Allen,  100;  Winslow  y. 
Merchants'  Ins.  Co.,  4  Met.  306; 
Wood  y.  Whelen,  93  HI.  153;  SUte 
Sayings  Bank  y.  Kercheyal,  65  Mo. 
682;  McFfldden  y.  Allen,  134  K.  Y. 
489,  32  N.  E.  21,  19  L.  R.  A.  446. 
But  see  Hill  y.  Sewald,  53  Penn.  Si. 
271;  Roberts  y.  Dauphin  Bank,  19 
Penn.  St.  71.  Cf.  42  K.  J.  Eq.  218, 
700.  Appliances  of  a  permanent  dhar- 
acter  in  a  soap  and  candle  factory  are 
presumed  to  pass  under  a  mortgage 
of  the  premises.  Layenson  y.  Stand- 
ard Soap  Co.,  80  Cal.  245,  22  Pac.' 
184.  See  Seedhouse  ▼.  Broward,  34 
Fla.  509. 
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aiticIeB  set  iq»  for  tnde  or  oAer  pnipoaea.^  And  he  may  treat 
as  diartris  liiu^  fdaeed  upcai  the  premiaeB  wliidi  are  dearly  sodi 
and  thingi  wludi  there  is  no  reason  to  snppose  oome  within  the 
fair  intendment  of  the  real-estate  mortgage.^  Upon  the  whole, 
evident  intention  of  the  parties  is  regarded,  with  an  inclination 
to  fayor  a  bama  fide  mortgigee  of  the  land  in  cases  of  donbtfnl 
intention.  Bat  a  mortgage  of  fixtures  already  on  the  premises 
as  personal  property,  ^idiile  perhaps  operating  as  a  constructive 
severance  as  between  the  parties  thereto,  is  held  to  be  of  no  force 
against  a  subeeqfoent  porchasv  of  the  realty  without  notice  of  its 
existence ;  and  such  a  purchaser  will  take  the  land  free  from  the 
incumbrance  created  by  such  diattel  mortgage.' 


a  Waterfill  T.  BautOM,  S  K  4  B. 
See,  further,  1  Waihk  Besl 
Prop.  7,  54S,  and  cues  eitad;  WabM- 
ley  ▼.  IGlne,  7  C.  B.  a.  a.  115;  Burs- 
side  y.  TnraheU,  43  K.  H.  390;  Cnut 
▼.  Brigliam,  3  Stoekt.  Ch.  30. 

7.  MeCoBoell  ▼.  Bkwd,  123  Mtm, 
47;  Wheeier  t.  BedeQ,  40  Mieh.  693; 
16  Hmi,  239;  Blmnoke  ▼.  Bogera,  26 
N.  J.  Eq.  563. 

S.  Brin^iolff  ▼.  MmuemiMuery  20 
Iowa,  513 ;  Tibbette  t.  Home,  65  N. 
H.  242,  23  AIL  145,  15  Lu  B.  A. 
S6,  n.;  Sawyer  ▼.  Long,  S6  Me.  541, 
30  Atl.  111. 

In  the  ease  of  a  sale  of  realty  with 
a  mortgage  liack  by  way  of  giTing  the 
vendor  a  Ikn  for  deferred  payments, 
the  judicial  disposition  appears  to  he 
to  favor  annezationa  as  existing  for 
the  vendor's  better  seeority;  Morris's 
Appeal,  88  Penn.  St.  368;  Central 
Branch  R.  t.  Fritz,  20  Kan.  430;  bat 
it  ia  lughly  proper  in  all  such  trana- 
aetiona  to  make  both  a  real  and  a 
chattel  mortgage  by  way  of  fall  aeea- 
rity  for  ilztares.  See  Zdler  ▼. 
Adams,  30  N.  J.  Eq.  421;  Merrill  v. 
Wyman,  80  Me.  491. 


Title   to   the   realty   and   SxtDrea 
ay  beeome  united  in  one  peraos  by 
snbjeet   to   an   existiag 
Jones   T.    Chair   Co.,   38 
MIeh.  92. 

AmoQg  artielea  iriueh  have  been  re- 
garded as  fixtures  belonging  to  the 
realty  for  the  mortgagee's  seeuri^, 
naleaa  reserved  in  the  mortgage,  are 
the  following:  platform  scales  fan- 
tmed  to  silla,  Ac,  Arnold  v.  Crowder, 
81  IlL  56;  machinery,  apparatus,  ftc, 
ai  a  mortgaged  brick-yard  and  saw- 
null,  Kew  Orleans  v.  Qlobe  Ins.  Co., 
27  La.  Ann.  657;  machinery  added 
under  an  option  to  purchase  not  com- 
plied with,  Hamilton  v.  Huntley,  78 
Ind.  521;  a  pump  planted  in  the 
ground  and  connected  to  pipes,  Goaa 
V.  HeU)ing,  77  Cal.  190,  19  Pae.  277; 
the  fastened  bar  of  a  saloon,  Wood- 
ham  V.  First  Kat.  Bank,  48  Minn.  67, 
50  N.  W.  1015.  See  also  Smith  v. 
Blake,  96  Mich.  542,  55  K.  W.  978. 
But  not  an  embossing  press  owned 
and  put  in  by  a  lessee  of  the  mort- 
gagor, Pope  V.  Jackson,  65  Me.  162T 
nor  machinery  carefully  kept  apart 
aa  personal  property,  for  the  security 
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§  124a.    Secret    Arrangementa :    Subaequent    Partiea    without 

Notice. 

Ab  to  subsequent  purchasers  or  mortgagees  of  land  to  which 
another's  chattels  have  been  annexed,  the  rule  is  that  seasonable 
notice  of  arrangements  which  had  previously  existed  for  regarding 
such  chattels  as  removable  fixtures,  affect  them  accordingly;  for 
the  incumbrance  has  here  entered  into  their  own  arrangements.^ 
But  without  seasonable  or  prior  notice  such  hond  fide  parties  for 
value  are  protected;  and  no  private  arrangement  between  the 
owner  of  such  realty  and  one  who  has  permitted  his  chattel  to  be 
so  annexed  as  to  appear  physically  a  part  of  it,  that  the  thing 
shall  remain  the  seller's  personal  property  until  paid  for,  can  prej- 
udice the  subsequent  purchaser  or  mortgagee  of  the  premises 
unaware  of  it.^     But  purchasers  at  a  judicial  sale  stand  in  the 


of  the  chattel  eeller  or  mortgagee, 
Tifft  ▼.  Horton,  53  K.  Y.  377;  Bavee 
V.  Estes,  10  Kan.  314;  nor  uniastened 
casks,  hogsheads,  fermenting  tubs, 
and  a  copper  cooler,  used  in  a  brew- 
ery. Wolford  y.  Baxter,  33  Minn.  12. 
And  see  Early  v.  Burtis,  40  K.  J.  £q'. 
501;  Maguire  t.  Park,  140  Masb.  21; 
Carpenter  v.  Walker,  140  Mass.  416; 
Huston  v.  Clark,  162  Penn.  St.  435. 
A  mortgage  of  a  machine  shop  covers 
machines,  pulleys,  and  shafting, 
Iwlted  or  screwed  to  the  building  or 
to  blocks  bolted  to  the  ^building;  also 
essential  parts  of  the  machinery,  al- 
though they  can  be  detached  there- 
from without  injury.  But  it  does  not 
cover  machines  which  are  not  fas- 
tened to  the  floor,  but  are  supported 
by  their  own  weight;  nor  machines 
which  are  fastened  to  benches,  al- 
though run  from  the  shafting;  nor 
vises  screwed  to  benches,  although  the 
benches  are  nailed  to  the  building. 
Pierce  v.  George,  lOS  Mass.  78.  And 
see  Ottumwa  Co.  v.  Hawley,  44  Iowa, 
57.    Upon  the  usual  principle  as  be- 


tween mortgager  and  mortgagee,  it  is 
held  that  an  engine  and  boiler,  put 
up  after  a  mortgage  of  the  premises 
was  given,  constitute  part  of  the 
mortgage  security,  and  cannot  be 
afterwards  removed  by  the  mortgagor 
or  his  assigns,  to  the  mortgagee's  in- 
jury. Roberts  v.  Dauphin  Depoeite 
Bank,  19  Penn.  St.  71.  As  to  an  ele- 
vator, see  MoGorrish  v.  Dwyer,  78 
Iowa,  279,  43  N.  W.  215,  5  L.  R.  A. 
294,  n. 

9.  Walker  v.  Schindel,  58  Md.  360; 
Ingersoll  v.  Barnes,  47  Mich.  104; 
Hawkins  v.  Hersey,  86  Me.  394. 

1.  Southbridge  Savings  Bank  v. 
Exeter  Machine  Works,  127  Mass. 
542;  Fifield  V.  Farmers'  Bank,  148 
111.  163,  35  N.  E.  802.  A  chattel 
mortgage,  semhle,  does  not  affect  the 
case.  148  HI.  163;  Cochrane  v.  Mc- 
Dermott  Advertising  Agency,  6  Ala. 
App.  121,  60  So.  421;  Thompson  v. 
Smith,  111  Iowa,  718,  83  N.  W.  789; 
Wickes  Bros.  v.  Hill,  115  Mich.  333, 
73  N.  W.  375.  The  same  result  is 
reached  where  a  chattel  mortgage  is 
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stead  of  the  judgment  debtors  and  become  afFeeted  bj  intervening 
rights  without  notice  at  alL^  What  appears  physicallj  to  be 
personal  property,  however,  may  well  be  protected  to  the  true 
owner,  and  a  subsequent  mortgagee  or  purchaser  of  the  land  has 
notice  from  that  very  circumstance.^ 

Manifestly,  in  many  cases  it  may  depend  altc^ther  upon  the 
agreement  or  the  special  relation  of  the  parties  to  the  annexation 
whether  or  not  a  chattel  detachable  from  the  realty  has  become 
an  immoyable  fixture/  But  while  they  themselves  become 
estopped  in  such  a  case  to  deny  that  the  property  was  what  they 
agreed  it  should  be,  third  parties  without  notice  or  assent  stand 
unaffected.^ 

§  125.    Right  of  Fixtures  as  between  Personal  Representative 

and  Devisee. 

As  between  personal  representative  and  devisee,  the  rtile  is 
that  a  testator  may  devise  such  fixtures  as  are  severable  from  the 
freehold,  and  which  would  go  to  his  personal  representative  to 
the  exclusion  of  the  heir ;  but  if  the  estate  itself  be  not  devisable, 
things  which  are  attached  to  it  will  not  pass  under  a  devise  of 
them.  Hence,  it  is  held  that  if  a  tenant  for  life  or  in  tail  devise 
fixtures,  his  devise  is  void,  for  he  had  no  power  to  devise  the 
real  estate  to  which  they  are  incident.^  It  would  seem,  however, 
that  where  a  testator  had  a  devisable  interest,  a  devise  of  the 
house  would  pass  the  fixtures,  although  not  expressly  named; 
unless,  indeed,  things  could  be  readily  considered  personal  estate. 


recorded,  as  a  purchaser  of  land  can- 
not te  expected  to  search  for  personal 
property  liens.  Bringholff  v.  Mungur- 
maier,  20  Iowa,  513;  Tibbetts  v. 
Home,  65  N.  H.  Z42,  23  Atl.  145; 
Fifield  V.  Farmers'  Natl  Bank,  148 
III.  163,  35  N.  E.  802. 

a.  Manwaring  v.  Jenison,  61  Mich. 
120,  27  N.  W.  899. 

3.  See  Case, Mfg.  Co.  v.  Garven,  45 
Ohio  St.  289,' 13  N.  E.  493;   CDon- 


nell  ▼.  Burroughs,  55  Minn.  91,   56 
N.  W.  679. 

4.  See  Warner  v.  Kenning,  25 
Minn.  173;  Robertson  v.  Corsett,  39 
Mich.  777;  Booraem  v.  Wood,  27 
K.  J.  Eq.  371;  Tillman  y.  De  Lacy, 
80  Ala.  103. 

5.  Cross  V.  Weare  Co.,  153  III.  499, 
38  N.  E.  1038. 

6.  Shep.  Touch.  469,  470;  4  Co.  62. 
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SO  as  to  go  to  the  executor/  The  rights  of  the  deriaee  of  lands 
against  the  executor  of  the  devisor  would  seem,  on  principle^ 
to  be  the  same  as  those  of  the  heir  in  whose  place  the  devisee 
stands.^  The  intention  of  the  will  is  to  prevail,  however^  as  in 
other  cases.^ 


§  126.    Right  of  Fixtures  in  Miscellaneous  Instances. 

Questions  respecting  the  right  to  fixtures  have  also  arisen 
between  the  assignees  of  bankrupts  and  mortgagees,  or  other  par- 
ties. Bankruptcy  statutes  may  differ,  and  decisions  of  the  courts 
with  them.  But,  generally  speaking,  the  assignees  of  a  bankrupt 
tenant  would  be  entitled  to  whatever  interest  in  the  fixtures  the 
bankrupt  himself  possessed.^ 

The  same  strict  rule  which  holds  true  as  between  heir  and 
executor,  vendor  and  vendee,  mortgagor  and  mortgagee,  has  been 
applied  as  between  tenants  in  common  on  a  division.^  Also 
between  heir  or  vendee  of  husband  and  his  widow  in  respect  to 
the  dower  premises.^  Also  between  debtor  and  creditor,  where 
the  latter  levies  for  debt  upon  the  land  of  the  former.^  One's 
rights  to  remove  things  annexed  to  land  which  he  had  good  reason 
to  suppose  his  own,  but  of  which  he  was  dispossessed  afterwards. 


7.  See  Colegrave  v.  Dios  Santos,  2 
B.  &  C.  80;  2  Smith  Lead.  Cas.  248. 

S.  2  Smith  Lead.  Cas.  248.  See 
Stuart  V.  Bute,  3  Ves.  212. 

9.  See  Wood  v.  Gaynon,  1  AmbL 
395;  LuBhington  v.  SeweU,  1  Sim. 
435.  We  have  seen  that,  in  the  case 
of  emblements,  a  devisee's  right  is 
quite  favorably  regarded,  upon  the 
presumed  intention  of  the  testator  to 
giv«  the  land  and  all  incidental  bene- 
fits.   Supra,  §  106. 

1.  See  Trappes  v.  Harter,  3  l^rrw. 
603;  Horn  v.  Baker,  9  East,  215;  Ew 
parte  Cotton,  2  M.  D.  &  De  G.  725; 
In  re  Richards,  L.  R.  4  Ch.  630. 
Trustee  in  bankruptcy  may  disclaim 


a  lease  vested  in  the  bankrupt.  Bw 
parte  Stephens^  7  Oh.  D.  127.  See 
also  Collier  on  Bankruptcy,  11th  Ed. 

S.  Parsons  v.  Copeland,  38  Me.  537. 
A  joint  ownership  of  a  chattel  pro- 
tected, notwithstanding  annexation  to 
the  soil  of  one  of  them;  their  inten- 
tion being  upheld.  Young  y.  Baxter, 
55  Ind.  188.  See,  as  to  treatment  of 
fixtures  on  dissolution  of  a  partner- 
ship, Seeger  ▼.  Pettit,  77  Penn.  St. 
437. 

S.  Powell  ▼.  Monson  Co.,  3  Mason, 
459;  1  Washb.  Real  Prop.  7. 

4.  Goddard  v.  Chase,  7  Mass.  432; 
Farrar  y.  Chauffetete,  6  Denio,  527. 
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hj  one  with  soperior  titles  doBerrc  indulgenee.'  And  ao,  too, 
when,  pending  some  negotiatioin  or  honest  dispute  of  title,  one 
annexes  his  penonalty  to  the  other's  land,  with  the  bitter's 
acqnieseence.* 

§  126a.    Latest  Test  of  Ffactores;  General  CoocfaaioQ. 

Our  latest  cases  incline  to  make  oontemporaneons  intent  of  the 
parties  in  an  annexmticMi  the  most  important  test  of  a  fixtoie,  and, 
wherever  soch  intent  was  dear,  to  consider  it  conelnsive  as  be- 
tween themselves.^  The  same  test  may  applj  to  heirlooms  and 
emblements,  as  already  shown; '  and  cnstmn  and  statute  defini- 
tion become  ingredients  of  intention.  Where  the  mntual  intm- 
tion  was  not  clear,  however,  presomptions  apply;  and  here 
circumstances  and  external  indications  are  resorted  to,  such  as 


f.  See  Atcfaiaon,  Ae.,  R.  R.  ▼.  Mor- 
gan, 42  Kail  23,  22  Pac.  905,  4  L.  R. 
A.  284. 

6.  Brown  v.  Baldwin,  121  Mo.  126, 
25  S.  W.  863;  Stout  v.  Stoppel,  30 
Minn.  56.  See  aa  to  a  treepaaaer's 
annexation,  Hatton  v.  Kineaa  Citj 
R.,  253  Mo.  660,  162  S.  W.  227. 

7.  Portland  v.  N.  E.  T.  &  T.  Co., 
103  Me.  240,  68  Atl.  1040;  Niagara 
Falls  Co.  V.  Schermerhom,  60  Misc. 
209,  111  N.  Y.  8.  576;  Crocker- 
Wheeler  Co  ▼.  Genesaee  Recreation 
Co.,  160  App.  DiT.  373,  145  N.  Y.  8. 
477;  Mercantile  Co.  y.  Winer,  94 
Kan.  573,  146  Pac.  1162 ;  Saye  v.  Hill, 
100  S.  C.  21,  84  S.  £.  307;  E.  AT 
Kinsey  Co.  v.  Heckermann,  224  Fed. 
308,  139  C.  C.  A.  544;  Melton  ▼. 
PuUerton  Co.,  214  N.  Y.  571,  108  N. 
E.  849.  (Agreement  aa  to  perma- 
nent erections )  Ferguson  v.  CKBrien, 
76  K.  H.  192,  81  Atl.  479;  Hatton  ▼. 
Kansas  City  R.,  253  Mo.  660,  162  8. 
W.  227;  Daniel  ▼.  Streeby,  77  Wash. 
414,  137  Pac.  1025,  L.  R.  A.  1915  F. 
634,  n.;  Saye  ▼.  Hill,  100  S.  C.  21, 


S4  &  K  307;  Fred  W.  Wolf  Co.  ▼. 
Hennann  Sav.  Bank,  IDS  Mo.  App. 
549,  153  S.  W.  1094  Earle  ▼.  Kelly, 
21  Cal.  App.  480,  132  Pac  262;  Bad 
Diamond  Clothing  Co.  t.  Steidemaan, 
169  Mo.  App.  306^  152  8.  W.  609 
(lessor's  onA  oonsoit) ;  Radigan  ▼. 
Hughes,  86  Conn.  536,  86  Atl.  220 
(heirs  or  devisees);  Bannerot  ▼. 
Bannerot,  238  Pa.  606,  86  Atl.  489; 
Valdes  ▼.  AlUpacia,  225  U.  S.  58,  32 
Sap.  Ct.  664;  Roderick  ▼.  Santwm; 
106  Me.  159,  76  Atl.  263,  30  L.  R.  A. 
K.  s.  1189,  n. ;  In  re  Hawkstone  Street, 
137  App.  DiT.  630,  122  N.  Y.  8.  316 ;' 
Matthews  ▼.  Hanson,  19  N.  D.  692, 
124  N.  W.  1116. 

In  general  the  transitory  occupier 
of  premises  is  favored  in  trade  or 
domestic  removable  fixtures  beyond 
such  other  as  vendor  or  mortgagor. 
Armstrong  Co.  v.  Refrigerating  Co., 
184  Fed.  199,  107  C.  C.  A.  93 ;  Forbes 
V.  Alabama  Machinery  Co.,  176  Ala. 
423,  58  So.  398;  Excelsior  Co.  v. 
Smith,  108  K.  Y.  510,  92  N.  B.  1064. 

8.  Supra,  e.  5. 
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the  adaptation  of  the  thing  annexed  to  the  ordinary  nse  of  the 
land,  the  purpose  of  annexation,  and  the  readiness  of  a  removal 
without  substantial  injury  to  the  freehold.'  If  the  parties  oon- 
cemed  hold  a  simple  contract  relation  together — lu3  in  the  case 
of  lessor  and  lessee  —  the  rule  is  readily  applied  for  the  most 
part ;  but  where  extenfal  rights  are  to  be  considered,  presumptions 
must  be  less  favorable  to  the  annexor,  unless  the  third  person 
actually  assented,  or  at  least  had  due  notice  of  fixture  claims, 
before  being  prejudiced  in  his  own  interests ;  or  where  the  thing 
to  be  remoyed  remained  clearly  a  chattel  stilL\    And  in  any  case 


9.  la  re  Craig  Co.,  201  Fed.  54S; 
Oehe  ▼.  Tilt<xi,  181  Ind.  81,  103  N.  £. 
837 ;  Squire  v.  Portland,  106  Me.  234, 
76  AU.  679,  30  L.  R.  A.  K.  8.  576,  n.;' 
Hoover  Co.  v.  City  of  Atlantic,  168 
Iowa,  380,  144  N.  W.  635;  North- 
western Lumber  Co.  t.  Parker,  125 
Minn.  107,  145  N.  W.  964;  New 
Cattle  Theater  Co.  v.  Ward,  57  Ind. 
App.  473,  104  N.  E.  526  (as  to  theat- 
rical settingv) ;  Bed  ]>iamond  Cloth- 
ing Co.  v.  Steidemann,  169  Mo.  App. 
306,  152  8.  W.  609  (effect  of  renew- 
ing lea«e) ;  Spalding  v.  Columibia 
Theater  Co.,  189  Mo.  App.  629,  175 
S.  W.  269;  Robinson  v.  Harrison,  237 
Pa.  135,  85  Atl.  879;  Clark  Co.  r. 
Shelton,  208  Maes.  284,  94  N.  E.  399 
(rightful  occupier  of  premises)  ;  Kil- 
gore  V.  Lyle,  30  Okla.  596,  120  Pac. 
626  (fences,  gutters,  etc.)- 

1.  Hook  V.  Bolton,  199  Mass.  244, 
85  N.  E.  175,  17  L.  R.  A..N.  8.  699,  n. 
(gas  stove  easily  removable) ;  Crowell 
V.  Jones,  167  N.  C.  386,  83  S.  E.  557 ; 
Shiels  V.  Byrd,  108  App.  Div.  112, 
153  N.  Y.  S.  728  (purdiaser  at  fore- 
closure sale)  ;  New  Jersey  v.  Cruse, 
90  Atl.  673  (N.  J.  Ch.)  (mortgagee 
of  land  and  mortgagee  of  machinery) ; 
Northwestern  Lumber  Co.  v.  Parker^ 
125  Minn.  107,  145  K  W.  064  (Min- 


nesota rule  as  to  vendor  and  veiidee) ; 
Hanson  v.  Kelly,  156  Wis.  509,  146 
N.  W.  512;  Wolf  v.  Hermann  Bar. 
Bank,  168  Mo.  App.  549,  153  8.  W. 
1094  (ccmditiooal  sale) ;  Horn  ▼. 
Clark  Hardware  Co.,  54  Col.  622,  101 
N.  E.  152  (third  person's  rights); 
Merrell  v.  Garver,  54  Ind.  App.  514, 
101  N.  E.  152  (life  tenant  and  ro- 
mainderman) ;  Detroit  Steel  Co.  v. 
SistersvUle  Co.,  195  Fed.  447,  118  O. 
C.  A.  664;  Crocker- Wheeler  Co.  v. 
Genessee  Recreation  Co.,  134  N.  Y.  S.' 
61  (Sup.  Ct.  S.  T.  1912);  McFenm 
V.  Doyens,  59-  Ore.  366,  116  Pac.  1063; 
Detroit  Steel  Co.  v.  Sistersville  Co.» 
195  Fed.  447,  118  C.  C.  A.  664  (steel 
tanks  in  brewery) ;  Arctic  Ice  Maclu 
Co.  V.  Armstrong  County  Trust  Co., 
192  Fed.  114,  112  C.  C.  A.  458  (ios 
machine)  ;  Igoe  v.  Hansen,  238  Pa. 
144,  85  Atl.  1131,  29  L.  R.  A.  N.  a 
958  (timely  notice  to  purchaser  of 
land) ;  Robineon  Codfish  Co.  v.  Porter 
Fish  Co.,  75  Wa#h.  181,  134  Pac.  811 ; 
Kirke  v.  Crystal,  193  N.  Y.  622,  86 
N.  E.  1126. 

Record  of  a  chattel  mortgage  no 
constructive  notice  as  against  mort- 
gagee of  land.  Elliott  v.  Hudson,  18 
Cal.  App.  642,  124  Pac.  108. 

Agreement  to  remove  fixtures  ift  a 
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law  and  facts  are  blended  in  all  questions  of  fixtures  and  tem- 
porary or  permanent  annexation.^ 

§  127.    Time  Within  Which  Fixtures  Should  be  Removed. 

Two  important  points  are  observable  with  regard  to  the  right 
of  removal  of  fixtures:  first,  the  time  within  which  they  should 
be  removed ;  second,  the  liabiliQr  to  repair  all  injuries  caused  by 
their  removaL  As  to  the  first  point,  the  oommon  period  of  limi* 
tation  was  established  as  early  as  the  time  of  Henry  YIL,  so  far 
as  concerns  landlord  and  tenant:  namely^  before  the  tenant's  term 
expires.  So  long  as  the  term  lasts,  or  at  least  before  the  tenant 
quits  possession,  he  may  take  away  the  fixtures;  but  if  he  sufFers 
them  to  remain  on  the  premises  afterwards,  they  become  the 
property  of  the  landlord  or  reversioner.^    Down  to  Lord  Kenyon's 


perMHutl  coTenant  merely.  Dunavant 
V.  Fields,  6S  Ark.  634,  60  S.  W.  421. 
t,  Henry  Clay  Co.  ▼.  Barkley,  160 
Ky.  153,  169  S.  W.  747 ;  Triumph  Co. 
▼.  PatteiBon,  211  Fed.  244,  127  C.  C. 
A.  612  (maohinery  for  manufacture) ; 
fiaye  v.  Hill,  100  8.  C.  21,  84  8.  E. 
307  (mere  rest  of  a  structure  upon 
foundation) ;  Geppelt  ▼.  Middle  West 
8tone  Co.,  94  Kan.  560,  146  Pac 
1157;  Power  v.  Garrison,  141  Oa. 
429,  81  8.  E.  225  (vendor  and  ven- 
dee) ;  New  Castle  Theater  Co.  t. 
Ward,  57  Ind.  App.  473,  104  N.  E. 
526  (forfeiture  of  case) ;  Oehe  ▼.  Til- 
ton,  181  Ind.  81, 103  N.  E.  837 ;  Hick- 
man ▼.  Booth,  131  Tenn.  32,  173  8.  W. 
438  (Tennessee,  as  to  a  telephone) ; 
Bed  Diamond  Clothing  Co.  ▼.  8teide- 
mann,  169  Mo.  App.  306,  152  8.  W. 
609;  Earle  ▼.  Kelly,  21  Cal.  App.  480, 
132  Pac.  262  (egrieultural  fixtures) ; 
McOwen  v.  Zimmerman,  133  N.  T.  S. 
461  (App.  T.  1912)  (steam  heating 
plant) ;  ILotit  ▼.  Bolton,  199  Mass. 
944,  85  K.  E.  175,  17  L.  R.  A.  K.  8. 


699,  n.  (question  of  gas  fixtures  left 
to  jury) ;  Barry  y.  Woodbury,  205 
Mass.  592,  81  K.  £.  902;  Cornell- 
Andrews  8melting  Co.  ▼.  Boston  &  P. 
R.  Corporation,  209  Mass.  298,  95 
N.  E.  887;  In  re  Williamsburg  Knit- 
ting MUl,  190  Fed.  871,  113  C.  C.  A. 
87  (permanency  of  attachment); 
Natural  Ventilator  Co.  ▼.  Winslow, 
215  Mass.  462,  102  N.  E.  705 ;  Hurst 
▼.  J.  D.  Craig  Furniture  Co.,  95  C.  C. 
221,  78  8.  E.  960. 

S.  Tear  Book,  20  Henry  VII.,  fo. 
13,  pi.  24.  8ee  Taylor  Landl.  and 
Ten.  5th  ed.,  §  551,  and  notes;  Lee  ▼. 
Risdon,  7  Taunt.  191;  Elwes  v.  Maw, 
3  East,  38;  Lyde  v.  Ruesell,  1  B.  ft 
Ad.  394;  Pemberton  v.  King,  2  Tkrr. 
376;  Gaffleld  ▼.  Hapgood,  17  Pick. 
192;  Preston  ▼.  Briggs,  16  Vt.  124; 
Beers  t.  8t.  John,  16  Conn.  322; 
Haflick  ▼.  8tober,  11  Ohio  St.  482; 
Hill  Fixtures,  2d  ed.  50-59;  Dubois  ▼. 
Kelley,  10  Barb.  496;  8ampsoa  V. 
Camperdown  Mills,  64  Fed.  939. 
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time,  the  tenant's  right  was  considered  to  be  strictly  limited  to 
his  term.  But  Lord  Kenjon  snggested  that  this  rule  had  its 
foundation  in  a  presumed  abandonment  on  the  tenant's  part; 
which  presmnption  might  be  overthrown  bj  the  fact  that  he 
remained  beyond  the  expiration  of  his  term  instead  of  quitting 
and  leaving  the  fixtures  behind  him.^  The  rule  therefore,  as 
afterwards  modified,  became,  that  the  tenant  might  remove  fixtures 
for  his  term,  and  for  such  further  period  of  possession  as  he  held 
the  premises  under  a  right  still  to  consider  himself  as  tenant.^ 
The  exact  meaning  of  this  expression  is  not  quite  clear;  one  may 
remain  over  as  a  tenant  at  will  after  his  lease  expires  and  thus 
prolong  his  right ;  but  certainly  an  outgoing  tenant  cannot  enter 
for  the  purpose  of  severance  and  removal  after  his  term  has 
expired,  and  a  new  tenant  is  let  into  possession  besides.^  It 
behooves  one  who  holds  under  a  term  of  years,  therefore,  to  use 
caution,  lest  he  become  deprived  of  his  privilege  through  his  own 
default ;  and  whether  he  means  to  renew  the  lease  and  acquire  a 
fresh  interest  in  the  premises,  or  to  leave  his  fixtures  behind,  to 
be  bought  by  the  incoming  tenant,  after  he  has  quitted  possession, 
prudence  suggests  that  he  comes  seasonably  to  a  distinct  written 
understanding  with  his  landlord,  unless  custom  gives  him  the 
right/  For  the  rule  appears  to  be  that  the  lessor  takes  title  to 
all  fixtures  which  an  outgoing  tenant  leaves  without  reserving  the 
right  of  removal.® 


4.  Penton  v.  Robart,  2  East,  88. 

6.  lb.;  Weeton  v.  Woodcock,  7  M, 
&  W.  14;  Lewi»  v.  Ocean  Co.,  125 
N.  Y.  341,  26  N.  E.  301;  Morey  v. 
Hoyt,  62  Conn.  542,  26  Atl.  127.  See 
Roffey  y.  Henderson,  17  Q.  B.  574. 

6.  Leader  v.  Homewood,  5  G.  B. 
v.  8.  546.  See  Taylor  Landl.  and 
Ten.,  §  551;  Mason  v.  Fenn,  13  111. 
525;  Merritt  v.  Judd,  14  Gal.  59; 
Dayia  v.  Mosb,  38  Penn.  St.  346; 
Burk  y.  Hollis,  98  Mass.  55. 

7.  See  Taylor  Landl.  and  Ten.,  §§ 
552,  553 ;  Miller  y.  Baker,  1  Met.  27 ; 


Thresiher  y.  East  London  W.  W.,  2 
B.  &  C.  608. 

S.  See,  for  an  instance  where  this 
rule  was  applied  notwithstanding  the 
lessor's  apparent  permission,  Josslyn 
y.  McCabe,  46  Wis.  591.  It  is  not 
enough  to  have  merely  detached  the 
thing  before  the  term  ends.  Stokoe 
y.  Upton,  40  Mich.  581.  See  Clarke 
y.  Rowland,  85  N.  Y.  204. 

But  while  the  tenant's  right  to  re- 
moye  a  fixture  does  not  usually  ex- 
tend -beyond  his  term  or  possession, 
the  right  may  be  extended  by  agree- 
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But  where  the  tenant  holds  under  an  uncertain  term  or  oon- 
tingencj,  as  for  life  or  at  will,  or  upon  the  happening  of  a  par- 
ticular event,  he  or  his  representative  may  exercise  the  privil^e 
of  removing  fixtures  within  a  reasonable  time  after  his  term  has 
ended*' 

§  128.    Liability   to   Repair   Damages    Caused   by    Removing 
Fixtures. 

As  to  the  second  point,  namely,  the  tenant's  liability  to  repair 
all  injuries  caused  by  the  removal  of  his  fixtures,  the  court 
observes  in  Foley  v.  Addenbrooke:  "  The  only  rule  we  can  lay 
down  is,  that  these  lessees  had  a  right  to  remove  them,  doing  as 
little  damage  as  possible^  and  leaving  the  premises  in  a  state  fit 
to  be  used  for  a  similar  purpose  by  another  tenant"  ^     Not  only 


ment  with  his  landlord.  Torrej  v. 
Burnett,  38  N.  J.  L.  457,  20  Am.  Rep. 
421.  And  if  the  landlord  agrees  to 
sell  the  fixture  for  the  tenant's  ben- 
efit, but  fails  to  do  so,  the  tenant  has 
a  reasonable  time  to  remove  it  after 
possession  is  surrendered.    lb. 

Where  a  new  lease  is  accepted  with 
oovenants  to  deliver  up  in  as  good 
eondition  '*  as  the  same  now  are,** 
Ac.,  the  lessee  should  be  careful  to 
Ihave  an  express  reservation  as  to  fix- 
tnies  already  on  the  premises.  Watp 
tisft  ▼.  Cambridge  Bank,  124  Mass. 
571;  Loughran  v.  Ross,  45  N.  Y.  792. 
A«  to  a  trustee  in  bankruptcy  dis- 
claiming a  lease,  see  Eso  parte  Ste- 
-pheDBy  7  Ch.  D.  127.  See  also  Collier 
on  Bankruptcy,  11th  Ed. 

See  Phelps  v.  Ayres,  142  Wis.  442, 
125  N.  W.  919  (surrender  before  re- 
moving fixture  without  express  reser- 
vation) ;  Walker  ▼.  Tillis,  188  Ala. 
313,  66  So.  54;  Fellows  v.  Johnson, 
183  HI.  App.  42;  Sassen  v.  Haegle, 
125  Minn.  441,  147  N.  W.  445,  62  L. 


R.  A.  v.  s.  1176;  Saye  v.  Hill,  100 
S.  C.  21,  84  S.  E.  307 ;  Melton  v.  Ful- 
lerton  Co.,  214  K.  Y.  571,  108  N.  E. 
849  (as  to  contractor) ;  Barle  v, 
Kelly,  21  Cal.  App.  480,  132  Pac.  262 ; 
Robbinson  ▼.  Harrison,  237  Pa.  613, 
85  Atl.  879  (lease  renewed) ;  Idalia 
Really  Co.  v.  Norman,  183  S.  W.  34S 
(Mo.  App.  1916) ;  Ray  v.  Young,  160 
Iowa,  613,  142  K.  W.  393  (lessee  of 
a  tenant  for  life  after  the  latter's 
death). 

9.  Weeton  v.  Woodcock,  7  M.  ft  W. 
14;  Haflick  v.  Stober,  11  Ohio  St 
482;  Lawton  v.  Lawton,  3  Atk.  13. 
And  see,  as  to  bankrupt,  Stansfidd 
V.  Portsmouth,  4  C.  B.  K.  8.  120. 
Where  the  tenancy  can  be  terminated, 
however,  only  on  reasonable  notice  to 
the  tenant  at  will,  he  must  remove 
when  bis  tenancy  terminates.  Eridc- 
son  V.  Jones,  37  Minn.  459,  35  N.  W. 
267. 

1.  Foley  V.  Addenbrooke,  13  M.  ft 
W.  196,  per  Pdlock,  C.  B.  See  Grady 
Fixtures,  2d  ed.  253. 
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state  to  be  dipped  up,  are  personal  and  not  real  property;  and 
this,  although  the  flow  is  directed  into  boxes  cut  in  the  tree  itself; 
for  it  has  ceased  to  be  part  of  the  tree.^  Peat  cut  for  fuel,  lying 
on  land,  is  personal  property/ 

§  131.    Various  E^xamples  Continued;   Buildings  on  Another's 
Lands. 

We  have  observed  under  what  circumstances  an  erection  by 
mutual  assent  upon  another's  land  becomes  or  fails  to  become  part 
of  the  real  estate  and  is  owned  accordingly/  The  civil  law  upon 
this  subject  appears  to  have  differed  from  the  common  law  and 
to  have  applied  a  more  equitable  principle.  For  while,  according 
to  the  common  law,  a  person  who,  through  ignorance  of  his  title, 
or  by  mistake,  builds  upon  the  soil  of  another,  must  forfeit  the 
house,  and  can  claim  nothing  for  the  materials  or  labor  he  fur- 
nished ;  ^  the  civil  law  under  such  circumstances  made  the  owner 
of  the  soil  pay  the  value  of  the  materials  and  labor  to  the  builder, 
or  he  could  not  insist  upon  retaining  the  house.  But  the  general 
rule  of  the  civil  law  was,  that,  if  a  person  builds  upon  another's 
land,  the  house  follows  the  property  in  the  soil,  unless  it  can  be 
easily  removed;  while  if  he  builds  the  house  knowingly,  he  is 
presumed  to  have  given  his  materials  and  labor  to  the  owner  of 
the  soil.'  Even  at  the  common  law  the  presumed  dedication  of 
an  owner's  materials  to  the  owner  of  the  land  which  in  theory 
deprives  the  former  of  his  property  is  so  disputed  by  the  facts 
in  some  instances  that  our  modem,  courts  disincline  to  apply  the 
rule  of  forfeiture  to  the  owner  of  materials.^ 

5.  Branch  y.  Morrison,  5  Jones,  16;  land  becomes  fixture.  Book  4,  N.  T. 
51  So.  595  (Tex.).  Rpts.,     Bender    ed.,     note,     p.     615. 

6.  Gile  Y.  Stevens,  13  Gray,  149.  Opinion  by  non-expert  of  value  of 
See  also  §  53,  supra.  Old  rails,  the  barn  as  fixture,  eee  C^amberlayne 
refuse  material  of  a  fence  which  has  Evid.,  §  2127. 

been  removed,  are  of  course  person-  9.  Wood  Civ.  L.,  b.  2,  c.  3,  p.  114. 

alty  once  more.     Pettis  v.   Darling,  See  1  Washb.  Real  Prop.  3. 

57  Vt.  641.  1.  Lonvenberg  v.  Bemd,  47  Mo.  ^97 ; 

7.  Bupra,  p.  163,  n.  Atchison  R.  v.  Morgan,  42  Kan.  31. 

8.  Building  erected  upon  another's  See  Ryder  v.  Faxon,  171  Ma&s.  206. 
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§  132.    Various  Examples  Continued;   Pcws»  Organs,  Church 
Furniture,  etc. 

Pews  in  churches  are  treated  by  the  Continental  jurists  as 
immovable  property.^  So  the  law  of  England  considers  them  as 
a  parcel  of  the  freehold;  belonging,  as  it  is  said,  to  the  incum- 
bent, although  the  use  of  them  is  in  those  who  have  the  use  of  the 
church.  And  ecclesiastical  writers  in  that  country  discriminate 
between  parson  and  parishioners,  in  determining  the  right  to  the 
materials  of  seats  in  various  instances.^  But  in  the  United  States, 
land  and  materials  alike  belong  usually  to  the  organized  society 
of  the  church,  in  the  first  instance,  whose  officers  sell  or  let  the 
pews  from  time  to  time  to  individuals ;  and  while,  in  the  absence 
of  statute  provisions,  pews  partake  of  the  nature  of  realty,  they 
are  in  some  States  made  personal  property  by  statute.^  Some 
controversies  of  little  practical  consequence,  over  the  nature  of 
bells,  bell-ropes,  and  organs,  are  reported  in  the  older  books.^ 
And  it  might  seem  superfluous  to  say  that  a  stove  and  pipe  in  a 
church  are  chattels,  and  not  real  estate;  though  furnaces  might 
usually  be  treated  as  permanent  fixtures.^  A  bell  once  set  up  in 
the  belfry  of  an  old  church,  and  afterwards  transferred  with  its 
framework  to  the  lot  where  a  new  church  was  being  erected,  and 
there  remaining  in  regular  use  for  about  a  year  until  the  tower 
of  the  new  edifice  should  be  ready  for  its  reception,  is  construc- 
tively held  to  be  part  of  the  realty.^  And  an  organ,  though 
usually  a  chattel,  may,  when  set  into  a  special  niche  provided  for 
the  purpose  of  giving  the  church  an  architectural  finish,  become 
a  permanent  fixture.^ 


a.  Voet.  De  Mob.  et  Immob.,  c.  5, 
n.  S;  Pothier  Tr.  de  la  Com.,  n.  61; 
2  Bulge  Col.  and  For.  Laws,  29. 

a.  Amoa  and  Fer.  Fixtures,  204; 
Bum  Eoc.  Law,  yoI.  i.,  tit.  Church. 
See  Presbyterian  Church  t.  Andruse, 
1  Zabr.  325. 

4.  See  Mass.  Rev.  Laws,  c.  36,  §  38 ; 
1  Washb.  Real  Prop.  9;  Buck  Eecl. 
Law,   146,   Ac.;    3  Kmt  Com.   402; 


Church  r.  Wells,  24  Penn.  St.  249; 
Hodges  Y.  Qreen,  28  Vt.  358;  Baptist 
Church  y.  Bigelow,  X6  Wend.  28. 

5.  See     1     Bum    Ecc.    Law,    tit. 
Church. 

6.  Congregational  Society  ▼.  Stark, 
34  Vt.  243. 

7.  Congregational  Society  ▼.  Flem- 
ing, 11  Iowa,  633.    See  §  115. 

8.  Sogers    ▼.    Crow,    40    Mo.    01. 
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§  133.  Character  of  Piopetiy  at  Real  or  Personal;  Doctrine  of 
Ekiuitable  Conversion. 
Finally,  the  character  of  property  b  frequently  determined  by 
the  equitable  doctrine  of  conversion.  One  of  the  maxima  of  the 
chancery  courts  is,  that  equity  looks  upon  that  as  done  which  ought 
to  be  done.  As  a  consequence  of  this  maxim,  money  directed  to 
be  employed  in  the  purchase  of  land  or  land  directed  to  be  turned 
into  money  is  in  general  regarded  as  that  species  of  property  into 
which  it  is  directed  to  be  converted;  either  immediately,  or  at 
some  future  time^  according  to  circumstances.'  Thus,  a  devise 
that  the  land  of  a  testator  should  be  sold,  and  the  money  paid  over 
to  an  alien,  has  been  carried  into  effect,  although  under  the  law 
an  alien  could  not  take  real  estate.^  This  doctrine  of  conversion 
bears  especially  upon  the  descent  and  distribution  of  property  in 
cases  where  one  would  take  if  the  property  were  real,  and  another 
if  it  were  personal  The  persons  entitled  to  the  property  whose 
conversion  is  directed  are  entitled  to  enforce  the  conversion, 
either  actually  or  virtually;  but  not  a  stranger.^  A  like  rule 
sometimes  applies  in  disposing  of  the  surplus  produce  of  real 
estate  sold  for  certain  purposes.  For  where  real  estate  is  directed 
to  be  sold  under  a  will,  to  carry  out  specified  objects,  so  much  as 
remains  of  the  real  estate,  or  its  produce,  after  making  a  necessary 


Settees  easily  remoTmble  and  not  at- 
tached to  the  building  are  chattels, 
lb.  As  to  the  rights  of  pew-owners 
in  this  country,  see  Buck  Eccl.  Law, 
146  et  aeq.;  Newbury  v.  Dow,  3  Allen, 
369;  Jackson  v.  RounsriUe,  5  Met. 
127;  Presbyterian  Church  ▼.  Andruss, 
1  Zabr.  325;  Kinoaid's  Appeal,  66 
Penn.  St.  411;  Kimlball  Co.  r,  Po'a- 
kow,  109  N.  E.  313,  268  111.  344. 

9.  See  Story  Eq.  Jur.,  §  790;  Flet- 
cher ▼.  Ashbumer,  1  Lead.  Cas.  Eq. 
2d  ed.  659  ei  aeq.;  Craig  v.  Leslie,  3 
Wheat.  577;  Houghton  v.  Hapgood, 
13  Pick.  154. 

1.  Craig  ▼.  Leslie,  3  Wheat.  577. 

a.  See  Fletcher  ▼.  Ashbumer,  BUpra; 


2    Spenoe    Eq.    268,    269;    Story    Eq. 
Jur.,  §  790. 

8.  Ackroyd  t.  Smithson,  1  Lead. 
Cas.  Eq.  2d  ed.  690  et  aeq,;  Smith 
Manual  Equity,  9th  Eng.  ed.  161.  See 
Kitchens  ▼.  Jones,  87  Ark.  502,  113 
S.  W.  29,  19  L.  R.  A.  w.  a  723,  128 
Am.  St.  Bep.  36.  And  accordingly, 
in  an  American  case,  where  A,  by  will, 
after  sundry  legacies,  gave  all  the 
residue  of  her  estate,  real  and  per- 
sonal, to  C,  and  empowered  her  ex- 
ecutor to  sell  her  real  estate;  and, 
the  personal  estate  being  insufficient 
to  pay  her  debts  and  legacies,  he  did 
so;  and  upon  a  final  adjustment  of 
his  accounts  a  surplus  in  money  re- 
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sale  for  such  object  goes  as  real  or  peisonal  property  according 
to  the  testator's  intention.^ 


mained;  it  mib  beld  that  this  •urphn 
was  to  l>e  treated  as  real  and  not  as 
penonal  property.  0  liad  died  a  few 
days  after  A;  ao  this  eurpliiA  went  to 
C'e  heirs,  and  not  to  his  adminis- 
trator. Cook  ▼.  Ck>ok,  5  G.  £.  Oreen 
(N.  J.),  275.  Beal  estate  which  has 
been  added  to  partnership  stoek  is 
often  treated  as  thou^  converted  into 
personal  property.  See  Pars.  Partn. 
369  et  Mg. 

Amos  and  Ferard's  work  on  Fix- 
tures is  well  known.  A  more  recent 
textlK)ok  ol  good  repute  on  this  sob- 


jeet  is  M.  D.  Bwell's.  Bat  while  the 
reader  may  find  dsewliere  more  au- 
thorities cited  upon  this  perplexing 
Bolbject^  it  is  faeliered  that  the  lead- 
ing principles  announced  are  suffi- 
ciently stated  and  vouched  for  in  the 
foregoing  chapter.  All  such  contro- 
Tersies  iuTolve  mixed  questions  of 
law  and  fact;  and  hence  multiplied 
citations  <mly  lead  to  mental  confu- 
sion. 

In  the  present  edition  (1917)  the 
latest  cases  are  carefully  considered 
for  citation  and  oommoit. 


18 
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CHAPTER  Vn 

PXBSONAL  PBOPEBTY  IN  SZFBCTANCY 

§  134.    Time  of  Enjoyment  of  Personal  Property  to  be  Consid- 
ered* 

We  have  considered  in  the  foregoing  cliapters  the  variouB  kinds 
of  personal  property.  We  may  now,  following  the  example  of 
the  common-law  writers  on  real  estate,  treat  of  personal  property 
with  reference  to  the  time  of  enjoyment 

§  135.    General  Doctrine  of  Interests ;  Immediate  or  Expectant* 

Blackstone  lays  it  down  that  estates,  with  respect  to  the  time 
of  enjoyment,  are  either  in  immediate  possession,  or  in  expect- 
ancy; that  estates  in  expectancy  are  created  at  the  same  time  and 
are  parcel  of  the  same  estates  as  those  upon  which  they  are 
expectant;  and  that  expectant  estates  are  to  be  subdivided,  first, 
into  the  remmnder, —  which  is  an  estate  limited  to  take  effect  and 
be  enjoyed  after  another  particular  estate  is  determined, —  and, 
secondly,  into  the  reversion,  which  is  the  residue  of  an  estate  left 
in  the  grantor  and  his  heirs,  to  commence  in  possession  after  the 
determination  of  some  particular  estate  granted.  Where  a  man 
grants  by  one  and  the  same  instrument  lands  to  A  for  twenty 
years,  and  then  to  B  and  his  heirs  forever,  B's  interest  is  a 
remainder;  where  lands  are  granted  to  A  for  life,  or  to  A  and 
his  male  issue,  and  A  dies  or  there  is  a  failure  of  male  issue,  there 
is  a  reversion,  by  operation  of  law,  to  the  grantor,  to  be  agaiS 
disposed  of  at  pleasure.^  In  short,  while  estates  or  interests  are 
said  to  be  in  possession  when  the  person  having  the  estate  or 
interest  is  in  actual  enjoyment  of  that  in  which  such  estate  or 
interest  subsists,  an  estate  or  interest  is  in  expectancy  when  the 
enjoyment  is  postponed,  although  the  estate  or  interest  has  a 
present  legal  existence.     The  doctrine  of  expectant  estates,  as 

1.  See  2  EweU'a  Bl.  Com.,  leo.  11;  Co.  Lit.  142,  143. 
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applied  to  lands  and  tenements,  gives  rise  to  some  of  the  most 
curious,  not  to  say  the  most  subtle  and  perplexing,  distinctions  of 
legal  science. 


§  136.    How  Par  This  Doctrine  Applies  to  Personal  Property. 

How  far  does  this  doctrine  apply  to  personal  property? 
Anciently  it  had  no  application  whatever.  There  was  no  such 
thing  l^ally  possible  as  an  expectant  interest  in  chattels;  and 
this  because  of  the  perishable  nature  of  such  property,  its  insig- 
nificance, and  its  movable  characteristics.  Houses  and  lands 
would  remain  comparatively  unchanged  through  a  succession  of 
owners ;  but  animals  died,  furniture  and  garments  wore  out,  and 
money  required  to  be  kept  in  constant  circulation;  so  that  the 
ownership  of  these  latter  things  was  of  little  consequence  unless 
immediate,  complete,  and  exclusive.  So,  too,  a  party  in  expect- 
ancy of  lands,  or  those  guarding  his  interests,  might  watch  the 
party  in  possession,  and  check  all  attempts  on  his  part  to  commit 
waste ;  and  however  much  the  incidents  might  have  been  damaged, 
the  freehold  remained  intact.  But  who  would  undertake  to  trace 
single  chattels  through  a  series  of  years,  when  the  possessor  might 
destroy,  secrete,  or  remove  them  beyond  the  reach  of  remainder- 
men and  reversioners?  The  temporary  occupation  of  lands,  the 
collection  of  rents,  the  gathering  of  annual  crops, —  these  consti- 
tuted a  substantial  usufructuary  enjoyment  of  property  in  the 
eyes  of  men.  But  in  an  age  when  capital  and  income  were  almost 
unknown,  and  the  loan  of  money  for  recompense  was  deemed  an 
oflFence,  the  use  of  movable  property  given  to  one  with  a  remainder 
over,  would  have  been  worth  either  too  little  or  too  much  to  the 
remainderman,  according  to  the  measure  of  his  predecessor's 
conscience. 

While,  therefore,  our  English  ancestors,  being  stimulated  by 
the  desire  to  control  freehold  property  and  to  transmit  hereditary 
titles  to  unborn  offspring,  favored  from  early  times  the  creation 
of  estates,  more  or  less  valuable,  and  for  longer  or  shorter  periods, 
in  lands,  so  that  one  might  have  an  immediate  interest,  while 
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another's  was  by  postponement^  the  law  refused  to  sanction  an 
application  of  the  same  principle  to  goods  and  chattels. 

But  the  rule  which  thus  discriminated  between  things  real  and 
things  personal  began  to  relax  as  these  two  species  of  property 
assimilated  more  closely,  in  value  and  importance,  to  one  another; 
and  in  modem  times,  when  mercantile  enterprise  has  developed 
new  sources  of  wealth  and  new  species  of  permanent  investments, 
the  force  of  the  old  objections  to  limitations  of  personal  property 
is  well-nigh  spent;  and  failing  the  reasons,  the  rule  must  fail. 
If  real  estate  is  valuable  to-daj,  so  is  personal  property;  if  the 
one  can  be  preserved  intact,  so  to  a  great  extent  can  the  other ;  if 
the  enjoyment  of  rents  and  growing  crops  for  years  or  for  life  is 
valuable,  not  less  so  is  the  receipt  of  interest  and  dividends  for  a 
like  period.  Hence  we  shall  find  that  the  doctrine  of  interests  or 
estates  in  expectancy  has  come  at  last  to  be  applied  with  much 
the  same  force  to  personal  as  to  real  property ;  though  not  abso- 
lutely 60,  since  the  two  systems  were  built  up  apart,  and  each  has 
its  essential  and  peculiar  characteristics. 

§  137.  As  to  Personal  Property;  Interests,  Immediate  or 
Expectant. 
Let  us  bear  in  mind  that  the  expectant  estate,  at  common  law, 
whether  by  way  of  remainder  or  reversion,  takes  effect  after  some 
particular  estate  which  was  created  at  the  same  time  —  such  as  an 
estate  for  life  or  for  years  —  has  determined.  Thus,  if  I  have  a 
piece  of  land,  I  may  grant  it  to  A  for  twenty  years,  then  to  B  and 
his  heirs  forever ;  or,  granting  it  to  A  for  twenty  years  and  noth- 
ing more,  the  law  implies  that  the  reversion  is  in  me  and  my 
heirs.  A  in  such  case  has  the  particular  estate;  while  B  by  way 
of  remainder  (or  I,  or  my  heir  again,  by  way  of  reversion)  has 
the  estate  in  expectancy.  So  much  for  real  property.  Now,  to 
take  the  case  of  personal  property.  If  I  have  one  hundred  shares 
of  bank  stock,  and  give  the  income  to  A  for  twenty  years  or  for 
life,  then  the  principal  to  B,  the  interest  of  A  is  particular,  while 
that  of  B  is  in  expectancy.  Whether  the  property,  then,  be  real 
or  personal,  and  whatever  the  technical  terms  anployed  to  distin- 
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guiflh  them,  two  intereets  in  the  property  are  created  simultane- 
ously: the  one,  the  particular  interest,  to  take  effect  presently; 
the  other,  the  interest  by  way  of  remainder  or  reversion,  which  is 
to  take  effjBct  hereafter. 

But  while  lands  are  only  the  subject  of  tenure  at  the  common 
law,  and  held  by  estates  therein,  not  owned,  personal  property  is 
essentially  the  subject  of  absolute  ownership.  This  fundamental 
difference  in  theory  has  already  been  pointed  out.^  To  say,  then, 
that  goods  and  chattels  may  be  settled  or  limited  by  the  creation 
of  estates  in  them,  would  not  be  literally  correct.  The  use  of  the 
terms  estates  for  life,  in  remainder  and  in  reversion,  in  the  present 
connection,  must,  therefore^  be  rather  by  analogy  than  in  a  literal 
sense.  We  should  speak  rather  of  interests  in  personal  property. 
And  in  many  cases  a  striking  difference  will  be  found  in  the  effect 
of  the  same  limitation,  according  as  its  application,  whether  to 
real  or  to  personal  property.^ 

§  138.    Expectant^Interests  in  Personalty  under  a  WilL 

The  common-law  rule,  then,  was  anciently  that,  if  any  chattel 
were  assigned  to  A  for  his  life,  A  would  at  once  become  legally 
entitled  to  the  whole,  inasmuch  as  no  estate  could  be  created 
therein.  But  an  exception  was  afterwards  made  in  favor  of  chat- 
tels real ;  for  we  find  in  Manning's  Case,  where  a  person  possessed 
of  a  farm  for  the  term  of  fifty  years  devised  and  bequeathed  the 
lease  to  B  after  the  death  of  his  wife,  giving  her  the  use  and 
occupation  of  the  farm  during  her  natural  life,  that  it  was  held 
that  B  should  have  the  term  after  the  life-interest  had  expired ; 
by  way,  however,  of  executory  devise,  and  not  by  way  of 
remainder/  Limitations  of  this  sort  by  will,  therefore^  were 
deemed  proper  so  early  as  the  reign  of  James  I.^  Yet  the  early 
cases  proceeded  upon  the  ground  of  indulgence;  for  the  argument 
was  that  a  last  will  and  testament  might  create  an  interest  after 

a.  Bupra^  t  6.  5*  lb.    And  see  Lampet's  Case,  10 

8.  See  Wms.  Pen.  Prop.  ITth  Eng.      Co.  46;  Child  ▼.  Baylie,  Cro.  J.  469; 
ed.  404.  2  Kent  Com.  362. 

4.  8  Co.  94  b. 
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death  which  one  oould  not  pass  in  his  lifetime  by  gift,  grant,  or 
conveyance ;  nay,  that  even  this  favor  could  only  be  shown,  when, 
as  in  the  above  instance,  merely  the  nse  of  the  chattel,  and  not 
the  chattel  itself,  was  given  to  the  first  legatee.^  From  chattek 
real  the  same  doctrine  appears  to  have  extended  to  chattels  per- 
sonal, under  like  restrictions;  and  it  became  a  rule  that  limita- 
tions of  goods  and  chattels  generally,  by  way  of  remainder,  after 
a  bequest  for  life,  were  good;  the  property  being  supposed  to 
continue  meantime  in  the  testator's  executor,  and  the  use  only  of 
the  chattel  being  given  to  the  first  legatee/ 

Chancery  pursued  this  doctrine  for  a  time;  but  a  distinction 
so  artificial  being  found  unsatisfactory,  it  was  at  last  thrown 
aside,  and  a  broader  rule  was  announced,  such  as  might  seem 
better  calculated  to  enforce  the  intention  of  a  testator  and  do  more 
exact  justice  between  the  objects  of  his  bounty.  Before  the  close 
of  the  seventeenth  century  it  was  clearly  settled  that,  if  a  person 
devise  and  bequeath  goods  to  A  for  life  with  remainder  over  to  B, 
it  is  a  good  limitation  to  B,  and  this  whether  the  goods  or  the  use 
of  the  goods  were  given  to  A  by  the  terms  of  the  will.*  For 
equity  found  the  civil  and  canon  laws  available  in  this  respect, 
which  construe  the  use  of  the  thing  and  not  the  thing  itself  to 
pass,  where  the  first  interest  is  for  a  limited  time.'  In  all  such 
cases  A  has  merely  a  life  interest;  while  B  has  a  vested  interest 
by  way  of  remainder,  which  he  may  dispose  of  at  his  pleasure; 
and  chancery  compels  the  person  to  whom  courts  of  law  may  have 
awarded  the  legal  interest  to  make  good  any  such  disposition. 


6.  See  2  Ewell'ff  BL  Com.  398. 

7.  lb. ;  Eq.  Ca.  Abr.  360.  See  Wmfl. 
Pers.  Prop.  17th  Eng.  ed.  404-406; 
Fearne  Gont  Rem.  402,  404. 

8.  Freem.  206;  2  Kent  Com.  352; 
2  Bl.  Com.  398. 

9.  Hyde  v.  Parrat,  1  P.  Wm».  1. 
Subject  to  the  rule  against  perpetu- 
ities (to  be  noticed  post)  one  may 
create  suecessiYe  life  or  temporary 
intereete  by  his  will.     See  OrylU'e 


Trusts,  L.  R.  6  Eq.  689.  As  to  the 
bequest  in  expectancy  to  one  named 
as  executor,  see  4  Ch.  D.  841.  Among 
the  many  cases  where  future  estates 
in  personal  property  have  been  re- 
cently sustained  are  the  following: 
Thomaa  v.  Castle,  76  Conn.  447,  56 
Atl.  854;  Trogdon  v.  Hurphy,  86  HI. 
119;  Ackerman  ▼.  Vreeland,  14  N.  J. 
Eq.  23 ;  In  re  Albiston,  117  Wis.  272, 
94  N.  W.   169;   Ridgely  v.   Ridgely, 
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§  139.  Expectant  Interests  Created  in  Personalty  by  Deed  of 
Trusty  etc. 
Nor  is  it  longer  necessary  that  limitations  of  this  sort  shonld 
be  by  wiU ;  they  are  equally  good  when  made  by  deed  of  tmst' 
Settlements  by  way  of  remainder,  whether  of  things  real  or  per- 
sonal, are  not  very  common  in  this  country;  the  genius  of  our 
institutions  being  somewhat  opposed  to  fettering  the  transmission 
of  property.  But  in  England  the  deed  of  trust  comes  frequently 
into  requisition  for  creating  and  preserving  family  entails. 
Whenever  a  settlement  of  any  kind  of  personal  property  is  to  be 
made,  the  property  is  assigned  to  trustees,  in  trust  for  A  for  his 
life,  and  after  his  decease  in  trust  for  B,  and  so  on.  The  assign- 
ment to  the  trustees  vests  in  them  the  whole  legal  property  at  law ; 
while  in  equity  the  trustees  wiU  be  compelled  to  pay  the  entire 
income  to  A  for  his  life,  and  after  his  decease  to  B,  and  so  on 
until  the  trusts  are  completely  fulfilled.^  Settlements  of  this  sort 
are  to  be  found  in  some  of  our  older  States ;  and  whether  common 
in  practical  application  or  not,  the  doctrine  that  personal  property 
may  be  limited  by  way  of  remainder  after  a  life  interest  created 
at  the  same  time  is  fully  recognized  in  the  United  States  as  well 
as  in  England,  especially  as  regards  testamentary  dispositions.^ 
It  has  been  a  matter  of  dispute  whether  deeds  of  this  sort  (as 
contrasted  with  wiUs)  can  be  upheld  unless  expressed  to  be  in 
trust/  However  this  may  be,  equity,  as  is  well  known,  would 
reluctantly  suflfer  any  trust  to  fail  for  want  of  a  trustee  to  support 


100  Md.  230,  59  Atl.  731;  Rhode 
Island  Hospital  Trust  Co.  ▼.  Koyes, 
26  R.  I.  323,  58  Atl.  999 ;  In  re  Mooi«, 
152  N.  Y.  602,  46  N.  E.  960,  2  Prob. 
Rep.  Ann.  130;  Bennett  ▼.  Bennett, 
217  HI.  434,  75  K.  E.  339,  4  L.  R.  A. 
N.  8.  470,  and  note. 

1.  See  2  Ewell'9  Bl.  Com.  398, 
ArcliSmld,  n.;  Feame  Cont.  Rem.  406; 
Child  y.  Baylie,  Cro.  J.  459;  Porter  ▼. 
Toumay,  3  Ves.  311;  2  Kent  Com. 
362 ;  Bill  ▼.  Cureion,  2  Myl.  &  K.  612. 

8.  Wms.  Pers.  Prop.  17ih  Eng.  ed. 


396.  For  an  estate  pur  autre  vie^  see 
In  re  Barber,  18  Ch.  D.  624. 

S.  See  cabea  mipra;  2  Kent  Com. 
352,  353,  and  n.;  Moffat  ▼.  Strong, 
10  Johns.  12;  Langworthy  t.  Chad- 
wick,  13  Conn.  42;  Healey  v.  Tappan, 
45  N.  H.  243;  Progdon  ▼.  Murphy, 
85  111.  119. 

4.  Betty  ▼.  Moore,  1  Dana,  237; 
Morrow  v.  Williams,  3  Dev.  263. 
Contra,  Powell  v.  Brown^  1  Baiky, 
100. 
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it.  And  in  inrtnmients  which  settle  goods  and  chattels  to  the 
wife's  separate  use,  the  court  supports  the  trust  by  making  the 
hnsband  himself,  if  no  other  be  found,  the  trustee,  and  charging 
him  with  its  faithful  execution*^ 

S  140.    Bweptioii  aa  to  Periahable  Chattda. 

But  the  doctrine  of  expectant  interests  in  personal  property 
applies  in  strictness  only  to  those  species  of  chattels  which  mi^t 
be  designated  as  of  a  durable  nature.  Perishable  chattels  consti- 
tute an  exception  to  the  rule.  Thus,  if  wine,  com,  hay,  and  other 
articles  for  food  and  drink,  whose  use  consists  presumably  in  their 
consumption,  be  bequeathed  to  one  for  life,  with  limitation  over 
to  another  by  way  of  remainder,  it  is  held  that  the  limitation  over 
cannot  take  effect,  even  though  the  first-named  person  should  die 
in  the  testator's  life.^  The  reason  given  is  one  of  construction: 
that  the  gift  or  bequest  of  such  articles  for  life  must  have  been 
intended  as  an  absolute  gift,  since  one  could  not  use  without  using 
up  the  property/ 

But  if  we  were  to  extend  that  principle  very  far,  we  should  be 
likely  to  frustrate  instead  of  carrying  out  a  testator's  wishes,  in 
many  instances.  There  are  various  kinds  of  personal  property, 
of  a  more  or  less  perishable  nature ;  and  the  word  ^^  durable  " 
must  be  used  with  reference  to  movables  in  a  relative  rather  than 
an  absolute  sense.  Tools  and  implements,  garments,  ships,  furni- 
ture, and  books,  are  all  worn  out  in  time,  though  their  use  does 
not  so  completely  necessitate  their  consumption  as  in  the  case  of 
articles  for  food  and  drink.  Leaseholds  and  annuities,  too,  grow 
less  valuable  by  the  lapse  of  time.     Equity  does  not  disregard  the 

0.  See  Schooler  Dom.  Rel.,  %%  18S,  80;     Merrill    ▼.     Emery,    10    Pick. 

186;    Bennett  ▼.   Davis,   2   P.   Wms.  (Iffaes.)   507;  German  ▼.  Qerman,  27 

316;   Wallingsford  ▼.  Allen,  10  Pet.  Penn.  St.  116;  Perry  Trusts,  §  547; 

683.  Tywn  ▼.  Blake,  22  N.  T.  658;  Shaw 

6.  Andrew  ▼.  Andrew,  1  Coll.  690.  ▼.  Hiuzey,  41  Me.  495;   Harrison  v. 

7.  Randall  ▼.  Russell,  3  Meriv.  194 ;  Foster,  9  Ala.  955 ;  Cain  v.  Robert- 
Evans  V.  Inglehart,  6  Gill  k  J.  171 ;  son,  27  Ind.  App.  198,  61  N.  E.  61, 
Henderson  v.  Vaulx,  10  Terg.  (Tenn.) 
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testator's  wishes^  if  reasonable^  as  gathered  from  the  whole  instru- 
ment which  disposes  of  perishable  property ;  and,  as  Lord  Eldon 
hud  down  the  rule,  where  personal  property  is  not  specifically 
given,  and  consists  of  an  interest  wearing  out,  or  one  salable  at 
present,  yet  in  point  of  enjoyment  future,  the  whole  should  be 
converted  into  money  as  between  tenant  for  life  and  remainder^ 
man«^  Wherever,  then,  a  will  contains  no  expression  of  intention 
that  the  perishable  property  bequeathed  shall  be  enjoyed  in  specie; 
where,  for  instance,  household  furniture,  liquors,  garments,  plate, 
and  the  like,  are  given  for  life,  along  with  money  in  the  funds, 
and  other  securities ;  the  court  is  justified  in  treating  the  perish- 
able property  at  its  cash  valuation,  and  in  directing  it  to  be  turned 
into  money  and  invested,  the  income  only  to  be  paid  regularly  to 
the  parly  or  parties  for  life  in  succession,  while  the  principal  is 
reserved  for  the  remainderman.' 

This  exception  in  regard  to  things  quus  ipso  U9U  cansumuntur 
may  therefore  at  the  present  day  be  considered  as  founded,  not  so 
much  upon  the  testator's  incapacity  to  limit  over  the  beneficial 
enjoyment  of  such  property,  as  upon  his  implied  intention  that 
the  party  first  in  interest  should  be  permitted  to  consume  them.^ 
The  doctrine  of  things  perishable  in  the  use  does  not  apply  to  a 
gift  of  farming  stock.^  And  it  has  been  held  that  where  a  man's 
wearing  apparel  is  given  with  other  things  to  the  wife  for  life, 
with  remainder  over,  she  has  not  the  absolute  interest  in  them; 
though  it  was  argued  in  this  case  that  she  might  have  consumed 
the  garments  by  putting  them  upon  her  children  or  servants.^ 


S.  See  Feams  ▼.  Toang,  9  Ves.  &52 ; 
Howe  T.  Earl  of  Dartmouth,  7  Ves. 
137. 

9.  Perry  Tnuts,  §  647,  and  oaaeS 
eited ;  Homer  ▼.  Shelton,  2  Met.  194 ; 
Ifinot  v.  TliompBon,  106  Mass.  687; 
Clark  v.  Clark,  S  Paige,  152 ;  Eiohel- 
berger  ▼.  Bamits,  17  S.  &  R.  293; 
L.  R.  13  Eq.  267;  Hemenway  ▼.  Hem- 
emray,  134  Mask.  487. 

1.  Morgan  ▼.  Morgan,  14  Beav.  72 ; 


7  E.  L.  &  Eq.  216;  2  Kent  Com.  353; 
PatterBon  ▼.  Devlin,  McMuU.  459; 
Randall  v.  Russell,  3  Meriv.  194; 
Smith  Y.  Barham,  2  Dev.  Eq.  420; 
Jones  ▼.  Simmons,  7  Ire.  Eq.  178. 

a.  Groree  v.  Wright,  2  E:ay  &  J. 
360.  And  ae  to  shipping,  see  Healey 
y.  Tappan,  45  K*.  H.  243. 

S.  In  re  Hall's  Will,  1  Jur.  N.  s. 
974.  See  Cockayne  v.  Harrison,  L.  R. 
13   Eq.   432.     A  gift  of  articles  for 
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The  role  of  the  civil  law  with  regard  to  perishable  property  was 
somewhat  different.  Under  that  system  of  jurisprudenoe,  the 
usufruct  of  things  consumed  carried  along  with  it  the  porperty; 
and  it  was  all  the  same  whether  one  had  the  use  or  the  usufruct 
of  such  things  as  grain  and  liquors  given  him.  Yet  the  usufruc- 
tuary was  distinguished  from  the  proprietor,  in  being  compeUed, 
after  the  usufruct  had  expired,  to  restore,  according  as  his  title 
obliged  him,  either  an  equal  quantity  of  the  same  kind  with  that 
which  he  had  received,  or  the  value  of  the  things  at  the  time  he 
received  them.^ 

§  141.    Use  by  the  Party  in  Immediate  Interest. 

Where  articles  are  limited  over  m  specie,  by  way  of  remainder, 
the  party  holding  the  particular  estate  or  interest  must  not  waste 
the  goods  any  more  than  a  life  tenant  of  lands,  since  the  enjoy- 
ment of  property,  whether  real  or  personal,  is,  in  either  case,  by 
way  of  usufruct  only.  Specific  chattels,  it  may  be  said,  are  to  be 
enjoyed  and  used,  each  according  to  its  nature,  and  beneficially. 
Allowance  for  ordinary  wear  and  damage  should  be  made  in  favor 
of  the  parly  who  has  the  particular  interest;  and  the  articles 
in  specie  shall  be  given  up  at  the  end  of  his  term  in  the  condition 
in  which  they  may  then  happen  to  be,  although  wasted  and 
diminished  by  the  use,  provided  they  have  not  been  misused.^ 
Where  such  property  is  sold,  however,  and  the  proceeds  are 
invesetd  in  interest-bearing  securities  of  an  incorporeal  character, 
the  element  of  consumption  by  use  becomes  practically  eliminated 
from  the  computation;  and  to  sell  consumable  articles  and  so 
invest  the  proceeds  is  the  usual  practice  whenever  a  will  permits 
of  the  construction,  rather  than  to  give  them  over  in  specie  to  the 
life-tenant.^     Where   "  net  proceeds  '^  of  a  fund   after  paying 

life  that  can  only  be  used  by  wearing  0.  Action  may  be   maintained   for 

out  or  otberwite  consuming  them  ink-  damage    to    a    necklace   by   the    re^ 

plies  an  absolute  estate.    Harrison  v.  mainderman  against  the  estate  of  the 

Foster,  9  Ala.  955;   German  v.  Ger-  life  tenant.     In  re  Swan,  10  Wkly. 

man,  27  Pa.  St.  116,  67  Am.  Dec.  451.  Notes,  113  (Cfa.  Div.). 

4.  1  Dom.  Civ.  Law,  §§  989,  990.  6.  See   2   Kent   Com.    3S4;    Feny 
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charges  and  expenses  are  to  go  to  the  life  beneficiary,  all  ordinary 
wear  and  tear  should  be  borne  by  the  income;  but  probably  for 
large  and  unusual  expenses  a  different  rule  would  apply/ 

§  142.    Rule  Applied  to  Animals. 

If  domestic  animals  are  bequeathed  for  life  with  remainder 
over,  the  tenant  for  life,  taking  the  increase  to  himself,  is  bound 
to  keep  up  the  number  of  the  original  stock.  But  if  the  usufruct 
happens  to  be  of  such  animals  as  cannot  produce  young  ones,  as 
a  set  of  horses  or  mules,  or  of  any  one  beast  alone,  the  person 
having  the  life-interest  will  not  be  bound  to  fill  up  the  place  of 
one  which  dies  through  no  fault  on  his  part^  The  life  beneficiary 
of  animals  takes  presumably  all  increase  of  live  stock  to  himself.' 

§  143.  Rule  Applied  to  Stock  and  Bcmds;  Dividends,  Interest 
Coupons,  etc. 
Where  personal  property  invested  in  stocks  is  limited  over  by 
way  of  remainder,  the  income  being  payable  to  an  intermediate 
party  having  the  particular  estate,^  the  question  sometimes  arises 
as  to  the  disposition  of  extraordinary  profits  which  have  been 
declared  on  the  stocks  by  way  of  dividend.  The  rule  of  the 
English  chancery  courts  appears  to  be  to  consider  such  bonuses, 
or  extra  dividends,  whether  consisting  of  additional  shares,  or 
payable  in  cash,  as  an  accretion  of  capital;  and  investment  is 
decreed  accordingly;  the  effect  of  which  rule  may  be  that  the 
tenant  or  beneficiary  for  life  takes  less  and  the  remainderman 
more,  than  his  fair  proportion.^  And  such  extraordinary  accu- 
mulations have  been  set  apart  for  the  remainderman,  even  where 


Trusts,  §  552.  Personal  chattels  may 
be  used  by  the  tenant  in  life,  if  he  is 
entitled  to  possession,  in  any  place; 
or  he  may  let  them  out  to  hire.  Mar- 
shaU  v.  Blew,  2  Atk.  217.  But  he 
cannot  pawn  or  sell  them  beyond  the 
extent  of  his  own  interest.  Hoare  vT 
Parker,  2  T.  R.  376. 
7.  See  Jonee,  Re,  103  N.  Y.  621. 


8.  2  Kent  Com.  353,  n.;  1  Doni. 
Civ.  Law,  §§  986-988;  Horry  v. 
OloTer,  2  Hill  Ch.  521. 

9.  See  Perry  Trusts,  §  546. 
1.  Perry  Trusts,  §  543. 

%.  Brander  v.  Brander,  4  Ves.  800; 
Paris  V.  Paris,  10  Ves.  185 ;  Gilley  v. 
Burley,  22  Beav.  624;  Wms.  Pert. 
Prop.  5th  Eng.  ed.  240. 
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thej  manifeBtly  aroee  from  profits  made  daring  the  term  of  the 
beneficiary  for  life.^  But  where  it  appears  ajflirmatiyely  that  the 
extra  dividend  arises  from  increased  profits  of  the  cnrrent  year, 
it  is  held  to  belong  to  the  beneficiary  for  life.^ 

The  English  rule  in  this  respect  seems  to  have  originated  in 
reasons  of  convenience  rather  than  of  fairness;  Lord  Loughbor- 
ough, in  the  first  instance  of  the  kind,  objecting  to  hunting  back 
and  seeing  to  what  part  of  the  saving  each  was  entitled ;  ^  and 
Lord  Eldon  afterwards  acceding  with  reluctance  to  a  practice 
which  could  not  well  be  supported,  as  he  thought,  on  principle.^ 
And  to  judge  from  the  latest  English  decisions  on  this  point,  the 
line  in  favor  of  the  remainderman  appears  to  be  drawn  at  bonus 
dividends  which  are  appropriated  by  a  company  as  an  actual 
increase  of  the  capital  stocL^  But  in  this  country  the  attempt  is 
sometimes  made  to  apportion  surplus  accumulated  and  stock  divi- 
dends in  such  cases.  Thus,  the  rule  in  Pennsylvania  is  distinctly 
declared  to  be,  that,  on  the  one  hand,  a  surplus  fund  accimiulated 
in  stock  over  and  above  the  current  dividends  at  the  time  of  the 
testator's  death  is  part  of  the  stock  itself  and  goes  as  principal; 
and  that,  on  the  other  hand,  all  accumulations  after  the  testator's 
death  are  as  much  a  part  of  the  income  as  the  current  dividends, 
and  as  such  belong  to  the  legatee  of  the  income  or  profits  for  life, 
who  has  the  right  to  take  them,  notwithstanding  that  the  accumu- 
lations were  withheld  from  distribution  for  a  time  after  the  tes- 
tator's death.^     This  is  manifestly  the  just  rule,  though  by  no 

8.  Brander  v.  Brander,  4  Ves.  800.      the  purchase  of  new  flteamers,  were 


4.  Barclay  v.  Wainwright,  14  Ves. 
66;  Preston  y.  Melville,  16  Sim.  163. 

5.  See  Brander  ▼.  Brander,  4  Ves. 
800. 

6.  See  Parifl  v.  Paris,  10  Ves.  186. 
A   later   case  before  Vioe-Ghancei- 

lor  Wood  supports  the  same  doctrine; 
and  new  shares  issued  by  a  steam 
navigation  company  to  represent  sur- 
plus profits  for  tiie  preceding  half- 
year,    which   had   been    laid    out   in 


held  to  be  capital  and  not  income,  as 
between  a  beneficiary  for  life  and  re^ 
maindermen.  Barton's  Trusts,  L.  R. 
5  Eq.  238. 

7.  See  Boueh  v.  Sproule,  12  App. 
385.     Cf.   (1894)   3  Ch.  578. 

8.  Earp's  Appeal,  28  Penn.  St.  368. 
And  see  Van  Doren  ▼.  Olden,  4  G.  E. 
Green  (N.  J.),  176;  Lord  v.  Brooks, 
52  N.  H.  77;  64  Penn.  St.  256;  Vin- 
ton's appeal,  99  Penn.  St.  434. 
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meaiis  easj  of  {mMstical  applicatuuL  In  other  States  «gai]i»  as» 
for  im<tmop,  Ifttwifhoaete,  the  English  dianoeiy  mle  is  favored, 
from  motives  of  oonipenieiiee;  and  the  tenden^  of  these  courts 
appears  to  be  to  treat  stoek  dividends  as  prima  facie  capital,  and 
cash  dividends  as  prima  facie  income.'  But  in  the  latest  Massa- 
chusetts cases  this  rule  seems  to  be  so  far  modified  as  to  regard 
any  dividend  made  of  the  stock  of  the  corporation  which  has  been 
bou^t  in  bj  the  corporation  from  its  earnings  as  income  and 
payable  to  the  tenant  for  life  if  the  dividend  represents  no  actual 
increase  of  the  capital  stocL^ 


§  i43a.    The  Same  Subject 

Questions  of  this  sort  should  be  determined,  however,  according 
to  the  peculiar  circumstances  of  the  case  presented,  and  such  is 
the  preferable  modem  tendency.  There  are  circumstances  under 
which  the  avails  of  stock  bonuses,  extra  dividends,  or  dividends, 
would  be  treated  as  income  and  not  capital,  when  the  rights  of 
life-tenant  and  remainderman  are  under  consideration.^  And 
money  dividends,  under  certain  corresponding  circumstances,  are 


9.  Minot  V.  Paine,  99  Mass.  101 « 
Daland  ▼.  Williams,  101  Mass.  571. 
Where  eorporatioa  property  consisted 
wholly  of  real  estate,  and  part  of  it 
was  taken  hy  eminent  domain,  the 
compensaticn  money,  if  distributed, 
belongs  to  the  capital  and  not  the  in- 
come of  a  trust  fund  invested  in  the 
shares.  Heard  ▼.  Eldredge,  109  Mass. 
25S.  See  also  Gibbons  v.  Mahon,  136 
U.  8.  549. 

1.  Leland  v.  Hayden,  102  Mass. 
542;  Perry  Trusts,  §  545,  notes. 
Under  the  Maseaohufletts  rule  all  stock 
dividends  go  to  the  remaindermcui ; 
under  the  Kentucky  rule  they  belong 
to  the  life  tenant,  and  umder  the 
Pennsylvania  rule  they  go  to  the  life 
tenant  only  so  far  as  they  are  de- 
rived from  earnings  since  the  tnui 


was  created.  Minot  v.  Paine,  99  Mass. 
101;  Wilberding  v.  Miller,  90  Ohio 
St.  28,  106  K  E.  665 ;  Hits  v.  Hite, 
93  Ky.  257,  20  S.  W.  778;  Earp's 
Appeal,  28  Pa.  St.  368;  Re  Osborne, 
209  N.  Y.  450,  103  N.  E.  723 ;  Bryan 
V.  Aiken,  (Del.),  86  Atl.  674,  82 
Atl.  817;  In  re  Heaton's  Estate,  89 
Vt  550,  96  Atl.  21.  A  dividend  paid 
out  by  notes  of  the  company  is  in* 
come  and  not  principal,  although  it 
includes  past  accumulated  dividends 
that  might  have  been  paid  on  the 
stock  when  it  is  paid  out  of  earnings. 
Boston  Safe  Deposit  Co.  v.  Adams, 
219  Mass.  175,  106  N.  E.  590. 

S.  E.  g.,  Leland  v.  Hayden,  102 
Mass.  542.  As  to  adjustment  of 
U.  S.  kga^  tax,  in  such  easeft,  see 
Sohier  ▼.  Eldredge,  103  Mast.  845. 
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treated  as  capital  and  not  income;  as,  for  instance^  where  banks 
are  wound  up  and  their  assets  distributed  bj  way  of  dividend 
among  the  stockholders.^  Profits  received  by  trustees,  under  the 
sale  at  an  advance  of  a  subscription  right  to  new  stock,  are,  by 
the  Pennsylvania  rule,  regarded  as  income  and  not  capitaL^  A 
dividend  declared  on  shares  before  the  testator's  death,  but  not 
actually  payable  until  after  his  death,  has  been  regarded,  under 
the  English  rule,  as  capital  and  not  income.^  The  intention  of  a 
testator  is  always  an  element  for  consideration,  and,  in  compliance 
with  his  wishes,  where  wasting  securities  are  specifically 
bequeathed  by  him,  the  life-tenant  has  been  allowed  to  receive 
the  dividends,  even  though,  as  in  the  case  of  a  company  whose 
dividends  are  derived  from  the  sale  of  lands,  every  dividend  must 
necessarily  lessen  the  capital  stock.^ 

Cases  somewhat  analogous  to  those  of  stock  bonuses  may  arise 
in  bond  investments.  In  England  the  life  beneficiary  is  so  far 
favored  above  the  party  in  remainder  as  to  the  entire  actual 
income,  that  no  part  of  the  income  is  to  be  used  for  indemnifying 
the  latter  against  the  disadvantage  of  having  stock  purchased 
above   par  by  the   trustee  which   will  eventually  come  to  the 


3.  Perry  Trusts,  §§  544,  545,  and 
cases  cited. 

4.  Wiltbank's  Appeal,  64  Penn.  St. 
256.  But  as  to  purchasing  new  shares 
under  an  option^  where  capital  stock 
is  increased,  see  Moss's  Appeal,  83 
Penn.  St.  264.  And  see  Vinton's  Ap- 
peal, 99  Penn.  St.  434. 

5.  De  Gendre  v.  Kent,  L.  R.  4  Eq. 
283. 

6.  See  Read  v.  Head,  6  Allen,  174; 
Hill  Trustees,  3d  Am.  ed.  566.  And 
see  Wilday  v.  Sandys,  L.  R.  7  Eq. 
455 ;  146  N.  Y.  78. 

The  subject  of  stock  dividends, 
bonuses,  extra  dividends,  &c.,  is  con- 
sidered at  more  length  in  Perry 
Trusts,  §§  544,  545.  According  to 
the  better  modem  opinion,  the   old 


rule  in  favor  of  the  remainderman 
is  so  far  changed  that  dividends  in 
money  which  come  from  the  earnings 
of  the  capital  invested  belong  to  the 
tenant  in  life.  Perry  Trusts,  §  545; 
Barclay  v.  Wainwright,  14  Ves.  66; 
1  McGlel.  527;  Johnson  v.  Johnson, 
15  Jur.  714;  Plumhe  v.  Neild,  6  Jur. 
N.  8.  529;  Lord  v.  Brooks,  52  N.  H. 
77;  Read  v.  Head,  6  Allen,  174.  Gash 
dividends,  extra  dividends,  or  bonuses 
declared  from  the  earnings,  are  thus 
held  to  be  income  and  to  belong  to 
the  tenant  for  life.  Perry,  §  544. 
And  of  course  a  dividend  earned  be- 
fore the  testator's  death,  but  declared 
afterwards,  goes  to  the  tenant  for 
life.  Bates  v.  Maokinley,  31  Beav. 
280. 
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remaindennaii  at  only  par.  Perhaps  in  the  difficulty  of  estimat- 
ing such  speculative  and  prospective  values  lies  the  good  sense  of 
such  a  rule ;  for  by  the  rise  of  stock  thus  purchased^  the  value  of 
the  capital  may  be  greatly  enhanced  at  the  life  beneficiary's  death/ 
In  Massachusetts,  however,  the  majority  of  the  court  has  once 
attempted  to  apply  to  the  trustee's  purchase  of  bonds  at  a  premium 
a  rule  more  advantageous  to  the  party  in  remainder.^ 

§  144.    Income  and  Capital;   Life-tenant  and  Remainderman. 

Every  beneficiary  for  life  of  the  residue  of  personal  estate, 
under  a  will,  is  entitled  to  the  income  of  all  such  part  of  the 
residue  as  has  not  been  required  for  the  payment  of  debts  and 
administration,  and  is  found  to  be  in  a  proper  state  of  investment ; 
and  to  the  income  of  such  property  he  is  entitled  from  the  death 
of  the  testator.^  Where  legacies  are  bequeathed  and  the  residue 
^ven  to  a  tenant  for  life  with  remainder  over,  the  court,  in  adjust- 
ing the  accounts  between  tenant  for  life  and  remainderman,  will 
consider  the  debts  and  legacies  as  paid,  not  out  of  capital  only, 
nor  out  of  income  only,  but  with  such  portion  of  the  capital  as, 
together  with  a  proportional  part  of  the  income  of  that  portion, 
i^ould  appear  sufficient  for  the  purpose.^     And  if  legacies  are 


7.  Peny  Trusts,  §  547. 

a  See  New  England  Trust  Co.  ▼. 

iton,  140  Mass.  532,  4  N.  £.  69, 
-three  judges  disaentingl  (includinjg 
Morton,  C.  J.).  Here  the  trustee  was 
directed  by  the  court  to  retain  from 
the  life  beneficiary's  income  enough  to 
make  good  to  the  capital  the  amount 
of  premiums  paid  in  purchasing  such 
"permanent"  seaua4tieB.  This  ap- 
pears to  be  not  only  an  unfair  rule, 
Irat  one  which  makes  vain  effort  to 
take  in  the  full  scope  of  consequences. 
Fioandal  experience  has  since  shown 
that  many  such  railway  and  other  in- 
'vwtment  bonds,  apparently  quite  safe, 
have   defaulted   on   interest   conpooi 


and  gone  through  a  process  of  insol- 
vent reorganization,  to  the  utter  dis- 
comfiture of  such  attempts  to  adjust 
prospective  income  to  capital. 

9.  Angerstein  v.  Martin,  T.  &  R. 
232 ;  Allhusen  v.  Whittell,  L.  R.  4  Eq. 
295.  See  Pamham's  Trusts,  L.  R.  13 
Eq.  413.  For  the  rule  as  to  giving 
the  tenant  for  life  the  first  year's  in- 
come, in  connection  with  the  Settle- 
ment of  an  estate,  see  Perry  Trusts, 
§  551,  and  cases  cited;  Angerstein  v. 
Martin,  2  Sim.  18;  Williamson  ▼. 
Williamson,  6  Paige,  303. 

1.  AUhuaen  ▼.  Whittell,  L.  R.  4  Eq. 
295. 
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giveoi  to  legatees  conting^it  upon  their  reaching  a  certain  age,  the 
life-beneficiary  is  entitled  to  the  intennediate  income  of  the  fond 
act  apart  to  meet  the  contingency.^ 

§  145.    Rule  of  Apportionment  Applied. 

There  is  a  general  rule  of  law  which  forbids  the  apportion- 
ment of  periodical  payments  which  become  due  at  fixed  inter- 
vals; and,  under  its  strict  operation,  the  remainderman  might 
stand  upon  a  more  advantageous  footing  than  is  reasonable 
with  respect  to  the  beneficiary  for  life.  But  this  rule,  like  that 
of  surplus  dividends,  is  founded  in  judicial  convenience  rather 
than  justice;  and  modem  policy  discourages  its  application  in 
many  cases  where  the  life-tenant  would  be  injuriously  affected 
thereby.  When  a  debt  is  secured  by  bond  or  mortgage,  the 
interest  may  be  apportioned,  because  it  is  regarded  as  earned 
from  day  to  day,  even  though  the  interest  be  expressly  made 
payable  half  yearly.^  Large  accumulations  of  profits  extending 
over  a  number  of  years  have  been  held  in  this  country  to  be  ap- 
portionable/  Where  the  life-tenant  of  real  estate  dies,  his  rent 
is  almost  universally  apportionable,  under  both  English  and 
American  statutes.^  As  to  annuities,  equity  will  sometimes  pre- 
sume, from  the  necessities  of  the  case,  that  apportionment  was 
intended,  and  make  its  decree  accordingly.^  And  recent  statutes 
are  to  be  found,  which  extend  this  same  reasonable  doctrine  of 
apportionment  to  persons  entitled  to  the  income  for  life  of  any 
property,  whether  real  or  personal,  as  against  remainder-men*' 


a.  lb. 

8.  JBdwards  v.  CountesB  of  War- 
wick* 2  P.  Wms.  176;  Sherrard  ▼. 
Sherrard,  3  Atk.  502. 

4.  Earp^B  Appeal,  28  Penn.  St.  368. 

5.  3  Kent  Com.  471  and  n.;  Stat  11 
Geo.  n,  c.  19,  I  16;  Perry  Trusts, 
§  556. 

6.  Hay  ▼.  Palmer,  2  P.  Wma.  501 ; 
Howdl  ▼.  Hanforth,  2  Bl.  843;  3 
Kent.  Com.  471. 


7.  See  Stat.  4  ft  5  WUl.  IV,  c.  22, 
8  2;  Wms.  Pers.  Prop.,  17th  Eng.  ed. 
399.  Why  ftuch  legislation  is  not 
common  in  the  United  Statee  is  doubt- 
less because  there  is  less  occasion  to 
apply  for  it;  the  policy  is  manifestly 
just.  See  Mass.  Pub.  Stats.,  c.  136, 
§  25;  Sohier  v.  Eldredge,  103  Mass. 
346. 
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Yet  we  must  remember  that,  at  the  common  law,  neither  rents 
nor  annuities  could  be  apportioned.  And,  independently  of  local 
legislation,  there  is  no  apportionment  of  dividends;  so  that  if 
stock  be  settled  in  trust  for  one  person  during  life,  with  remainder 
to  another,  the  remainder-man  is  entitled  to  the  whole  of  the 
dividend  whidi  falls  due  next  after  the  decease  of  the  person  en- 
titled for  life.® 

The  remainder-man  is  entitled  to  the  fund  upon  the  death  of 
the  owner  of  the  life  estate;  income  or  interest  as  from  such  date 
is  due  him,  and  no  deduction  should  be  made  from  the  fund  for 
administering  on  the  life-beneficiary's  estate.' 


§  146.  Rule  against  Perpetuities. 

The  rule  against  perpetuities  is  applicable  to  limitations  of 
personal  as  well  as  of  real  property.^  In  order  to  prevent  the 
fancies  and  conceits  of  dying  men  from  embarrassing  their  suc- 
cessors, the  courts  long  ago  decided  that  the  vesting  of  a  devise 
should  not  be  postponed  beyond  a  certain  reasonable  period ;  and 
the  same  holds  good  of  a  bequest.  That  period,  as  finally  fixed 
upon,  is  the  period*  of  a  life  or  lives  in  being  at  the  death  of  the 
testator,  and  the  term  of  twenty-one  years  more;  to  which  is 
added  the  period  of  gestation  in  case  of  a  devisee  en  ventre  sa 
mere.^  Hence,  an  executory  devise  or  bequest,  limited  to  take 
effect  after  the  indefinite  failure  of  issue  of  a  person  living  or 
deceased,  creates  a  perpetuity,  and  is  void  for  remoteness.^    And 


S.  Pearly  ▼.  Smith,  3  Atk.  260; 
Sherrard  v.  Sherrard,  3  Atk.  502; 
Quinn  v.  Madigan,  65  N.  H.  8,  17  Atl. 
976.  See  Paton  v.  Sheppard,  10  Sim. 
186;  Granger  y.  Bassett,  98  Mass. 
462;  Perry  Trusts,  §  556. 

9.  Reira  Appeal,  16  Atl.  636,  124 
Penn.  St.  145. 

1.  Instances  of  wrongful  suspension 
of  perpetuities.  Book  26,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  118.  Illegal  ac- 
cumulation of  perpetuities.  Book  36, 
N.  T.  Rpts.,  Bender  ed.,  note,  p.  728. 


a.  1  Jarm.  Wills,  226,  227 ;  2  Redf . 
V^ills,  Ist  ed.  845,  846;  Cadell  ▼. 
Palmer,  1  Gl.  &  Fin.  372.  As  to  the 
New  York  rule  see  In  re  Wilco%  194 
N.  Y.  288,  87  N.  E.  497. 

8.  lb.;  Wms.  Pers.  Prop.,  5th  Eng. 
ed.  245;  BengoQgh  v.  Edridge,  7  Sim. 
173;  Cadell  v.  Palmer,  7  Bligh,  202. 
Of  two  possible  constructions  of  a 
will,  that  seems  to  be  preferred  which 
would  avoid  violating  the  rule  against 
perpetuities.  Rand  v.  Butler,  48 
Conn.  293. 
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where  one  sets  apart  by  his  will  a  certain  sum  of  money,  directing 
that  the  interest  be  applied  in  keeping  up  repairs  on  a  family 
tomb,  this  is  likewise  void/  But  charitable  trusts  are  an  excep- 
tion to  the  rule  against  perpetuities;  for  it  is  of  the  essence  of 
charity  to  be  never  failing.^  Hence,  some  difficulty  might  be  ex- 
perienced in  a  case  where  a  bequest  of  personal  property  verged 
very  closely  upon  the  nature  of  a  charitable  trust, —  as  if  one 
made  a  gift  of  income  for  repairing  the  tombs  of  his  distant 
kindred.  Sometimes,  too,  a  bequest  which  is  too  remote  of  itself 
is  accompanied  by  a  charitable  bequest;  and  here  the  English 
decisions  appear  to  have  established  the  proposition  that  where 
a  sum  of  money  is  given,  part  of  which  is  to  be  applied  to  a 
purpose  too  remote,  and  the  rest  for  charitable  purposes,  the  whole 
gift  must  faiL^  But  still  there  is  considerable  conflict  in  the 
English  cases  as  to  how  far  a  gift  to  persons  within  the  allowed 
limits  fails  in  general  by  being  mixed  up  with  others  which 
come  within  the  prohibition  against  perpetuities.'  And  the  New 
York  rule  is  a  reasonable  one,  that  if  some  gifts  are  valid  per  ae, 
and  others  void,  the  court  will  sustain  the  former  if  they  can  be 
separated  from  the  latter.^ 

As  a  testator  cannot  postpone  the  vesting  of  an  executory  devise 
or  bequest  for  a  longer  term  than  twenty-one  years,  besides  the 


4.  Rickard  v.  Robson,  31  Beav.  244. 
See  Hunter  v.  Bullock,  L.  R.  14  Eq. 
45. 

i.  Wells  v.  Heath,  10  Gray  (Mass.) 
17.  See  Jooelyn  v.  Nott,  44  Conn.  55. 
The  court  will  not  interfere  with  the 
limitation  of  a  trust  fund  unless  is  is 
unreasonable.  Oldfield  v.  Attorney- 
General,  219  Mass.  37S,  106  N.  E. 
1015.  The  fact  that  a  gift  in  re- 
mainder to  a  State  cannot  take  effect 
till  the  State  by  proper  legislation 
aeoepts  it,  does  not  make  it  void  as  a 
perpetuity.  Bell  ▼.  Nesmith,  217 
Mass.  254,  104  N.  E.  721.  See  2  Redf. 
Wills,  821;  Williams  v.  Williams,  4 


Sel.  525;  White  v.  White,  7  Ves.  423; 
Odell  ▼.  OdeU,  10  Allen,  1 ;  2  Schoul. 
Wills,  Exrs.  and  Admrs.,  §  1465. 

6.  Fowler  v.  Fowler,  10  Jur.  v,  8. 
648;  Ghapntan  v.  Brown,  6  Ves.  404; 
Cramp  v.  Plajrfoot,  4  Kay  k  J.  479. 

7.  Arnold  v.  Congrev«,  1  Russ.  k 
lAj.  209;  Lord  Dungannon  ▼.  Smith, 
12  CI.  &  Fin.  546;  Webster  v.  Bod- 
dington,  26  Beav.  128 ;  Wilson  v.  Wil- 
son, 4  Jur.  N.  8.  1076,  and  other  cases 
cited  in  2  Redf.  Wills,  849,  23  Hun, 
223;  2  Schoul.  Wills,  Ex'rs  and 
Adm'rs,  §  1465. 

8.  Van  Vechten  v.  Van  Veghten,  8 
Paige,  105. 
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lives  in  being  already  mentioned,  so  he  cannot  extend  that  term 
even  where  he  does  not  avail  himself  of  the  privily  of  lives  in 
being.  Where,  for  instance,  the  testator  directed  a  postponement 
of  the  vesting  for  twentj-eight  years  after  his  death,  the  limitation 
was  held  void;  and  there  being  other  limitations  dependent  upon 
this,  they  fell  through  in  consequence.'  But  this  rule  does  not 
prevent  one  from  postponing  the  vesting  for  thirty,  or  any  number 
of  years,  provided  the  property  be  ultimately  to  vest  in  persons 
who  are  living  both  at  the  time  of  the  testator's  death  and  at  the 
time  of  the  vesting,  since  that  renders  it  impossible  for  the  term 
to  extend  beyond  the  period  of  an  existing  life.^  The  question 
of  remoteness,  it  must,  however,  be  borne  in  mind,  is  to  be  de- 
termined by  reference  to  possible  events,  and  not  to  those  which 
actually  occur;  and  a  limitation  to  such  persons  or  upon  such 
events  that  it  may  lead  to  a  perpetuity  under  the  rule  is  void, 
whatever  might  be  found  to  be  the  facts  if  one  waited  long  enough 
to  ascertain  them.^  And,  of  course,  the  reckoning  of  all  such 
limitations  is  from  the  date  of  the  testator's  death,  and  not  from 
the  date  of  his  will.^ 

The  rule  against  perpetuities  is  most  frequently  violated  by  a 
devise  or  bequest  to  classes,  individuals  of  which  may  not  come 
into  existance  during  the  prescribed  period;  or  to  persons  whose 
interest  is  deferred  beyond  the  period  of  reaching  the  age  of 
twenty-one  one  years;  the  question  being  here,  as  always,  not 
whether  the  estate  actually  vests  vnthin  the  time^  but  whether  it 
may  not* 

This  whole  doctrine  of  perpetuities  is  of  more  interest  to 
English  than  American  students.     But  it  may  be  laid  down  that 

9.  Palmer  v.  Holford,  4  Rubs.  403;  8.  2    Bedf.    Wills,    850;    2    Jarm. 

Speakman  v.  Speakman,  8  Hare,  180.  Wills     (ed.    1861),    257    and    note; 

1.  Lochlan   ▼.    Reynolds,    9   Hare,  Tregonwell  ▼.  Sydenham,  8  Dow.  194, 

796;  1  Jarm.  Wills  (ed.  1861),  230;  215. 

2  Redf.  WilU,  Ist  ed.  846  4.  1  Jarm.  Wills  (ed.  1861),  233; 

$.  Paa9im,  Church,  &c.  v.  Grant,  3  2  Redf.  Wills,  let  ed.  847 ;  Bougiiton 

Gray,  142 ;  Palms  v.  Palms,  68  Mich.  t.  James,  1  Coll.  26 :   s.  c.  1  H.  L. 

355;  Hodson  v.  Ball,  14  Sim.  558.  Cas.  406;  2  Schouler,  §  1465. 
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limitations  of  personal  property,  so  far  as  the  doctrine  has  been 
developed  in  our  own  courts,  follow  the  English  decisions  in  the 
main.  The  statutes  of  some  States  are  explicit  against  permit- 
ting the  suspension  of  ownership  in  property  for  long  periods. 
Thus,  in  New  York,  the  legislature  has  forbidden  limitations  or 
conditions,  as  to  personal  property,  for  a  longer  period  than  two 
lives  in  being  at  the  date  of  the  instrument  creating  it,  or,  if  by 
will,  in  being  at  the  death  of  the  testator.^ 


§  147  Limits  to  Accumulations  of  Inc<une;  Thellusson  Act. 

A  kindred  doctrine  to  perpetuities  is  that  of  the  period  during 
which  income  may  be  accumulated  under  an  executory  devise  or 
bequest.  The  English  statute  which  now  controls  this  rule  is  that 
of  39  &  40  Geo.  III.  c  98,  familiarly  known  as  The  Thellusson 
Act.  This  statute  restricts  the  term  for  accumulation  to  the  life 
of  the  grantor  or  settlor  of  property  and  twenty-one  years  after 
his  death,  or  during  the  minority  of  such  person  or  persons  as 
would  otherwise  be  entitled  under  the  will.^  The  object  here  is 
to  prevent  an  avaricious  and  unfeeling  ancestor  from  locking  up 
his  treasures  altogether,  principal  and  income  alike,  for  the  full 
period  permitted  in  the  rule  against  perpetuities  which  we  have 
just  considered.  A  Mr.  Thellusson,  whose  memory  is  thus  con- 
signed by  legislative  enactment  to  an  unenviable  notoriety,  had 
made  an  extraordinary  will,  by  which  he  virtually  disinherited 
his  own  offspring  in  favor  of  an  unborn  distant  posterity,  in  di- 
recting the  income  of  his  property  to  be  accumulated  during  the 
lives  of  all  his  children,  grandchildren,  and  great-grandchildren, 
who  were  living  at  the  time  of  his  death,  for  the  purpose  of  creat- 
ing a  princely  fortune  to  be  spent  by  the  later  descendants  of  his 

5.  1  N.  Y.  Rev.  Stats.  773,  §§  1-5;  6.  See  Wma.  Real  Prop.,  22d  Eng. 

2  Kent  Com.  353,  n.     See  Dodge  v.  ed.  415;  2  Redf.  Wille,  Ist  ed.,  e.  16, 

Pond,  23  N.  Y.  69;  Odell  v.  Odell,  10  passim;   Thellusson   v.    Woodford,    4 

Allen,   1;   Perry  Trusts,  §§   377-390;  Vee.    221;    11    ib.    112;    Schouler,    § 

2  Schouler,  WiUs,  Ex'r»  and  Adm'rs,  1465 ;  Perry  Trusts,  §§  393-399. 
I  1465 ;  and  in  general,  John  C.  Oray 
on  Perpetuities. 
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family ;  and  although  keeping  within  the  strict  letter  of  that  rale 
which  permits  an  executory  devise  or  bequest  to  be  so  long  sus- 
pended, —  a  rule  which  in  strictness  would  include  both  capital 
and  income,  —  he  so  moved  his  fellow-countrymen  to  indignation 
that  it  was  determined  to  prevent  by  act  of  Parliament  the  possible 
repetition  of  any  such  exhibition  of  family  pride  at  the  expense 
of  family  affection.  Similar  legislation  may  be  found  in  some  of 
the  United  States,  as  in  New  York  and  Pennsylvania.  But  where 
no  such  statute  is  found,  the  usual  rule  against  perpetuities  fur- 
nishes the  only  limitation.^ 

Under  the  Thellusson  Act,  it  is  held  that  directions  for  accumu- 
lating income  beyond  the  period  allowed  are  good  for  that  portion 
of  time  which  comes  within  the  act,  and  are  only  void  as  to  the 
remainder.^  But,  independently  of  statutes,  any  trust  for  ac- 
cumulation which  transcends  the  rule  against  perpetuities  would 
be  void  in  toto,  and  the  estate  would  vest  in  the  same  manner  as 
if  the  entire  direction  with  r^ard  to  accumulation  had  been 
omitted.'  And  this  is  the  New  York  rule;  the  income  going  as 
in  case  of  intestacy.^ 


7.  In  New  York,  the  period  for  ac- 
cumulation must  be  during  the  minor- 
ity of  the  persone  to  be  benefited, 
and  terminate  at  the  expiration  of 
their  minority;  and  the  statute  of 
this  State  is,  in  many  respects,  like 
the  Thellusson  Act.  All  directions 
for  aconmulation  contrary  to  or  in 
excess  of  the  rule  as  defined  by  the 
legislature  are  so  far  void;  and  if  a 
minor  for  wiiose  benefit  a  yalid  accu- 
mulation of  interest  or  profits  is  di- 
rected be  destitute,  the  court  may 
apply  a  suitable  sum  from  the  aooa- 
mulated  moneys  for  hie  relief,  as  to 
support  and  education.  1  N.  T.  Rev. 
SUts.  773,  §g  1-5 ;  2  Kent  Com.  S58, 
n.  See  Dodge  t.  Pond,  23  ^.¥.09; 
Kane  v.  Qott,  24  Wend.   641;    Qott 


V.  Cook,  7  Paige,  534;  Penn.  Stats. 
April  18,  1853,  Purd.  Dig.  853. 

S.  Wms.  Real  Prop.,  22d  Eng.  ed. 
415 ;  2  Redf .  Wills,  838,  839 ;  1  Jarm. 
Wills,  286,  287;  Rosslyn's  Trust»  16 
Sim.  391. 

9.  Boughton  ▼.  James,  1  Coll.  26; 
e.  0.  1  H.  L.  Cas.  406;  Scarisbriok  ▼• 
Skelmersdale,  17  Sun.  187. 

1.  Hull  ▼.  Hull,  24  N.  T.  647.  See 
Phelps'e  Executor  t.  Pond,  23  N.  T. 
83,  commenting  upon  Kilpatrick  ▼. 
Tolinson,  15  N.  T.  322;  1  N.  Y.  Rev. 
SUte.  726,  §  40;  ib.  773,  g  2;  Wil- 
liams V.  Williams,  8  N.  T.  525;  also 
Odell  V.  Odell,  10  Allen,  1.  The  Thel- 
lusson Act  applies  to  the  income  of 
both  personal  and  real  estate.  Wms. 
Real  Prop.,  22d  Eng.  ed.  415.    But  it 
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The  rule  against  accumulations  is  not  restrained  to  cases  which 
expressly  provide  for  accumulation,  but  it  applies  likefwise  to 
cases  where  provisions  are  made  which  by  implication  lead  to  this 
result;  as>  for  instance,  where  the  whole  residue  of  an  estate  is 
given  in  such  a  maimer  that  the  vesting  is  substantially  postponed 
xmtil  a  later  period  than  that  allowed  by  law;  for  this  must  of 
necessity  involve  the  accumulation  of  the  residue  by  adding  income 
to  principal  while  the  period  of  suspension  lasts.^  But  a  testator 
may  do  three  things  without  violating  any  statuta  First,  he  may 
suspend  the  absolute  ownership  of  the  corpus  of  his  estate,  and 
render  it  inalienable  during  the  permissible  period;  secondly,  he 
may  during  such  suspension  dispose  of  the  income  annually  as  it 
accrues,  though  not  directing  its  accumulation  except  for  a  single 
purpose ;  thirdly,  he  may  give  vested  legacies  and  provide  for  their 
payment  at  a  future  definite  period.  And  upon  these  combined 
reasons  a  disposition  was  sustained  in  New  York,  some  years  ago, 
where  a  testator,  after  rendering  his  estate  inalienable  during  the 
period  allowed  by  law,  gave  pecuniary  legacies,  payable  at  future 
periods,  with  the  manifest  intention  that  they  should  be  paid  from 
income  as  it  accrued,  leaving  the  corpus  of  the  estate  to  pass  un- 
impaired to  the  residuary  legatees.^  Where  bequests  are  given 
with  directions  for  accumulation  which  are  void  under  the  statute, 
the  English  rule,  which  is  recognized  also  in  New  York,  is  that 
only  the  direction  for  accumulation  is  to  be  held  void,  and  that 
the  bequest  will  take  effect  as  though  there  had  been  no  such 
direction.* 

does  not  extend  to  fonda  which  were  Will*,  840  and  notes;  Bryan  v.  Col« 

provided  for  the  paymrat  of  debts,  lins,  16  Beav.  14. 

or  for  raising  portions  for  children.  8.  Phelps's   Executor  v.   Pond,   8S 

See  Wms.  Real  Prop.,  22d  Eng.  ed.  N.  T.  69.     See  Mandlebaum  v.  Mo- 

415 ;  2  Redf .  Wills,  838,  839 ;  1  Jarm.  Donell,  Zd  Mich.  78. 

Wills,  286,  287;  2  Schouler,  §  1465.  4.  lb.;     Williams    v.    Williams,    4 

t.  1    Jarm.    Wills,    293;    2    Bedf.  Seld.    525;    Martin   v.   Margham,    14 

Sim.  230. 

214 


CHAP.  Vn.]        PBB8017AL   PBOPEBTT   IN   EXPBCTANCT. 


§  148 


§  148.  Real  and  Personal  compared;  As  to  Estates 

Notwithstanding  the  many  strong  points  of  resemblance  which 
we  have  seen  between  real  and  personal  interests  in  expectancy, 
there  are  same  rules  worthy  of  special  mention  which  do  not  seem 
to  apply  with  equal  force  to  the  two  property  systems.  Thus,  an 
estate  tail  in  lands  is  created  by  those  technical  and  almost  in- 
flexible words  ''heirs  of  the  body."  But  the  same  expression, 
when  used  with  reference  to  chattels,  gives  the  absolute  interest 
to  the  first  donee,  unless  something  can  be  found  in  the  instrument 
to  show  that  the  donor's  intention  was  clearly  to  restrict  him  to  a 
life  estate ;  in  which  case  the  heirs,  if  they  were  to  take  after  the 
life  estate  has  determined,  will  take  as  purchasers  and  not  by  way 
of  limitation.^  And  even  the  more  manageable  expression 
''  issue  "  is  subject  to  the  same  rule  of  construction  under  these 
circumstances  if  sanctioned  by  the  whole  scope  of  the  will; 
namely,  in  favor  of  an  absolute  gift  to  the  first  donee.^  Estates 
tail,  whether  in  real  or  personal  property,  are  very  rarely  met 
with  in  American  practice,  so  that  one  must  rely  chiefly  upon  the 
shifting  opinions  of  the  English  chancery  for  the  later  develop- 
ment of  this  doctrine.  There  the  disposition  was  formerly  to 
apply  the  old  rules  of  tenure  to  aid  in  construing  wills  of  per- 
sonal property.  But  more  recently  the  current  of  authority 
turned  in  favor  of  regarding  more  liberally  the  giver's  actual  in- 
tention in  such  cases,  and  confining  feudal  reasons  to  the  feudal 
property  in  which  they  originated.^ 

Chancellor  Kent  says  positively  that  the  same  words  which 
imder  the  English  law  would  create  an  estate  tail  as  to  freeholds 


i.  2  Kent  Com.  354 ;  ^  Redf.  Wills, 
385;  Jackson  t.  Bull.  10  Johns.  19; 
Em  parte  Wynch,  5  De  Q.,  M.  k  G. 
188,  and  cases  cited. 

6.  See  E»  parte  Wynch,  ib.,  where 
this  xrhole  subject  is  fully  discussed 
and  authorities  cited.  And  see  Knight 
V.  Ellis,  2  Br.  C.  C.  570;  Chandless 
▼•  Price,  3  Ves.  99. 


7.  Ib.  See,  further,  Andrews's 
Will,  27  Beav.  608;  Christie  t.  Gos- 
ling, Law  Rep.,  1  H.  L.  279;  Hender- 
son ▼.  Cross,  7  Jur.  n.  b.  177;  Wme. 
Pers.  Prop.,  17th  Eng.  ed.  403.  Mr. 
Williams'e  dislike  of  expectant  estates 
in  chattels  seems  to  'have  carried  him 
beyond  the  chancery  courts  in  his 
statements  on  this  point. 
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give  the  absolute  interest  as  to  chattels.^  But  this  statement  is 
too  broad ;  certainly  so  far  as  concerns  England.  And  with  regard 
to  the  United  States  as  well  as  England,  we  think  the  rule  is 
better  stated  by  one  of  our  later  equity  jurists  in  these  words: 
'^  The  natural  presumption  in  regard  to  personal  estate  is,  that  the 
whole  interest  was  intended  to  be  given  unless  something  else  is 
clearly  expressed.  And  in  regard  to  real  estate  it  is  ordinarily 
intended  that  a  life  estate  merely  was  intended  to  be  conveyed, 
when  no  words  of  inheritance  are  used,  unless  an  intention  to 
give  the  fee  is  clearly  expressed."  '  In  this  country  the  heir  is 
more  readily  r^arded  as  purchaser,  however,  than  in  England.^ 

It  has  generally  been  understood  that  where  real  and  personal 
estate  are  included  in  one  and  the  same  bequest,  and  the  real 
estate  must  be  held  to  have  vested,  the  same  rule  of  construction 
will  be  applied  to  the  personal  estate.^  Limitations  of  property 
real  and  personal,  with  remainder  by  way  of  estate  tail,  are  to  be 
*  found  blended  together  sometimes  in  modem  practice.^     In  the 


S.  2  Kent  Com.  354,  and  cases  cited. 
For  an  instance  of  executory  trust 
in  jewels,  see  Shelley  ▼.  Shelley,  L.  R. 
6  Eq.  540. 

9.  Per  Redfleld,  C.  J.,  in  White  v. 
White,  21  Vt.  250. 

1.  Whitehead  v.  Laseiter,  4  Jones 
Eq.  79;  Chew'e  Appeal,  37  Penn.  St. 
23;  Ingram  v.  Smith,  1  Head,  411; 
2  Redf.  Wills,  388-391. 

S.  Farmer  y.  Francis,  2  Sim.  &  Stu. 
505,  Tapscott  v.  Newcombe,  6  Jur. 
755.  Heilman  v.  Heilman,  129  Ind. 
60,  28  N.  E.  310. 

See,  however,  St.  John  v.  Dann,  66 
Conn.  401,  34  Atl.  110,  where  the 
beneficiary  took  a  contingent  remain- 
der in  the  realty  and  executory  devise 
in  the  personalty. 

The  word  vested  as  applied  to  per- 
sonal property  has  a  somewhat  dif- 
ferent meaning  from  that  applied  to 


it  in  relation  to  real  estate,  and  in 
connection  with  personalty  it  signi- 
flea  interests  not  subject  to  a  condi- 
tion precedent.  Scott  v.  West,  63 
Wis.  529,  24  N.  W.  18,  161,  25  N.  W. 
18. 

8.  Thus,  in  Christie  v.  Gosling, 
which  was  decided  on  appeal  in  the 
House  of  Lords  in  1866,  the  question 
arose  as  to  the  construction  of  a  will 
which  devised  lands  for  life  with 
remainder  to  certain  sons  in  tail, 
and  also  gave  certain  personal  estate 
to  be  held  by  trustees  upon  such 
trusts  and  for  such  estates  and  inter- 
ests as  were  declared  concerning  the 
real  estate,  or  as  near  thereto  as  the 
rules  of  law  or  equity  would  admit, 
with  a  proviso  that  the  personal  es^ 
tate  should  not  vest  absolutely  in  any 
tenant  in  tail  unless  such  person 
should  attain  twenty-one.     The  life- 
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United  Statea,  real  and  personal  property  are  made  to  follow  the 
same  general  rules  of  distribution  under  the  local  codes,  so  that 
we  are  free  from  many  of  those  perplexities  of  construction  which 
have  been  inseparable  from  the  system  of  our  mother  country. 


§  149.  Real  and  Personal  Ccmipared ;  As  to  Contingent  Remain- 
ders. 
The  feudal  law  with  respect  to  contingent  remainders  was  ex- 
ceedingly abstrusa  Where  an  estate  in  land  was  invariably  fixed, 
to  remain  to  a  certain  person  after  the  particular  estate  was  spent, 
it  was  called  a  vested  remainder,  the  estate  being  already  vested, 
though  still  in  expectancy ;  but  where  the  estate  was  to  take  effect 
either  to  an  uncertain  person  or  upon  some  uncertain  event,  the 
name  of  contingent  remainder  was  applied,  for  it  remained  sus- 
pended, in  mid-air,  as  it  were,  and  might  never  vest  at  alL^  Now, 
limitations  of  personal  property,  as  we  have  seen,  are  more  analo- 
gous to  executory  devises  than  to  remainders,  whatever  the  term 
applied;  if,  indeed,  the  language  of  feudal  tenure  be  applicable 
at  all.  The  essential  quality  of  an  executory  devise,  that  which 
gives  it  the  great  advantage  over  a  contingent  remainder,  is  that 
while  the  owner  of  the  intervening  estate  might,  and  often  did  at 
the  common  law,  defeat  a  contingent  remainder  altogether,  by  a 
certain  mode  of  conveyance  which  would  effect  a  sort  of  legal 
abortion,  he  can  by  no  act  of  his  own  prevent  expectant  interests 
under  an  executory  devise  from  coming  into  being  or  vesting  at 
the  appointed  time.^     Hence  is  the  general  principle  that  every 


tenant  being  desd,  the  bequest  of  the 
personalty  was  declared  valid  up  to 
and  including  his  eldest  son,  then 
under  age;  and  it  is  understood  that 
this  decision  meant  to  go  further,  to 
the  extent  of  ruling  that,  on  the 
death  of  the  eldest  eon  under  twenty- 
one,  the  bequest  of  personal  property 
would  go  over  to  the  next  person 
named  In  the  will  as  tenant  for  life 
or  tenant  in  tail,  as  the  case  might 


be.  Christie  v.  Gosling,  L.  R.  1  H.  L. 
279.  See  Harrington  ▼.  Harrington, 
L.  R.  3  Ch.  564. 

4.  See  2  Bl.  Com.  168,  169. 

5.  Hopkins  ▼.  Hopkins,  1  Atk.  581; 
Wms.  Real  Prop.,  22d  Eng.  ed.  382; 
Nightingale  ▼.  Burrell,  15  Pick.  104 ; 
1  Jarm.  Wills,  828,  829;  2  Redf. 
Wills,  650.  SUt.  8  &  9  Vict.,  C.  106, 
§  8,  changes  materially  the  law  of 
contingent  remainders  in  that  coim- 
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interest  in  personal  property  which  is  provided  to  take  effect  in 
futuro,  is  of  an  indestructible  nature,  and,  notwithstanding  the 
acts  of  a  party  having  the  present  beneficial  enjoyment,  takes 
effect  in  its  proper  turn;  so  long,  at  least,  as  the  rule  against 
perpetuities  is  not  violated.^ 

Where  a  remainder  in  lands  had  been  devised  to  sons  of  the 
tenant  for  life,  it  was  held  in  Massachusetts  that  on  the  usual 
principle  of  tenures  the  remainder  vested  on  the  death  of  the 
testator  in  the  sons  then  living,  but  in  case  of  after-bom  children 
opened  again  and  let  them  in/  But  Chief  Justice  Parsons  adds : 
^^  Of  a  chattel  there  can  be  no  remainder,  which  may  vest  and 
afterwards  open  to  let  in  after-born  children ;  and  the  interest  in 
it  must  be  contingent,  until  the  time  provided  for  the  distribution 
of  it,  in  order  that  they  may  take."  * 

§  150.  Real  and  Personal  Compared;  As  to  Reverscmary  Inter- 
ests. 
We  do  not  find,  as  a  matter  of  practice,  that  expectant  estates 
are  mentioned  by  way  of  strict  reversion,  in  personal  chattels. 
It  would,  of  course,  be  inconsistent  with  testamentary  dispositions 
to  limit  property  in  this  manner.  But  the  loan  of  chattels,  with 
or  without  the  stipulated  payment  of  a  certain  sum  for  their  use 
for  a  certain  specified  time,  is  a  matter  of  every-day  business. 
Pianos  and  other  household  furniture  are  often  let  with  a  house. 
We  can  hardly  apply  the  term  "  expectant  estates  "  to  such  chat- 
tel interests,  although  in  many  respects  the  owner's  interest  is 
somewhat  analogous  to  the  landlord's  estate,  by  way  of  reversion, 
in  lands  which  he  has  leased  for  a  particular  life  or  for  years.' 

try.    Cf.  In  re  Swan,  10  Wkly.  Notes,  As  to  the   old   English   practice   of 

113  (Gh.  Div.).  drawing  settlements  so  as  to  preserve 

6.  1  Jarm.  Wills,  834 ;  2  Kent  Com.  contingent     remainders,     see     Perry 
352,  353;  Wms.  Pers.  Prop.  245.  Trusts,   §§   522,  523.      8  &  9   Vict., 

7.  Dingley  t.  Dingley,  5  Mass.  535.  c.   106,  renders  these  formalities  no 
And   see  Crisfield  ▼.   Storr,  36   Md.  longer  necessary.    lb. 

129.  9.  As   to   estates    in   reversion    In 

8.  Dingley  v.  Dingley,  5  Mass.  535.     lands,  see  2  Ewell's  Bl.  Com.  176. 
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It  is  clear,  however,  that  personal  property  may  be  subjected  to 
much  the  same  modifications  of  ownership  as  real  estate,  even 
thou^  not  bj  way  of  technical  demise  or  bequest;  and  we  may 
readily  conceive  of  a  case  where  scmie  one  making  a  family  settle* 
ment  —  as  a  husband  —  might  wish  to  so  limit  chattels  to  wife 
or  child  that  there  would  be  still  an  interest  in  himself,  operating 
by  way  of  reversion. 

The  term  '^  reversionary  interest "  is,  however,  one  of  frequent 
application  in  the  law  of  trusts  to  things  both  real  and  personal ; 
and  it  appears  to  be  applied  without  much  discrimination  to 
expectant  interests  in  general;  not  in  the  more  restricted  sense  of 
that  residue  which  remains  to  one  who  has  carved  out  of  his  own 
a  lesser  estate.  We  hear  sometimes  of  '^  future  or  reversionary 
interests  "  in  chattels,  whether  vested  or  contingent^  Most  com- 
monly are  these  expressions  applied  to  family  settlements.^  Inas- 
much as  a  reversion,  unlike  a  remainder,  arises  by  operation  of 
law,  there  is  no  particular  reason  why  the  term  "  reversionary  in- 
terest "  should  not  have  a  more  exact  meaning  in  connection  with 
things  personal,  if  a  corresponding  convenient  term  were  applied 
to  interests  by  way  of  remainder. 

§  151.  Real  and  Personal  Compared;  As  to  Conditional  Devise 
or  Bequest. 
The  distinction  between  limitations  of  real  and  personal  prop- 
erty may  be  further  illustrated  by  the  case  of  a  conditional  devise 
or  bequest  Landed  estates  granted  on  condition  precedent  could 
not,  at  common  law,  vest  in  the  grantee  until  the  condition  had 
been  performed;  while  those  granted  on  condition  subsequent 
vested  at  once,  but  were  liable  to  be  defeated  afterwards  through 
non-performance.^    Hence,  where  one  makes  a  will  containing  a 

1.  See  Burrill  Diet.  "Reversionary  Peachey  Marr.  Settle:  165,  261,  733; 

Intereflt;  **  Bouvier'e  Diet,  ib.;  Wins.  Osbom  v.  Morgan,  8  E.  L.  &  Eq.  192; 

Pers.  Prop.  350;  Ibbottson  ▼.  Rhodes,  9  Hare,  432. 

2   Vem.    654;   Browne  v.    Savage,   7  8.  See  2  Ewell's  Bl.  Com.  152-154; 

W.  R.  571.  Co.  Lit.  201. 

8.  See    Sohouler    Dom.    Rel.    131; 
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devise  of  lands  upon  condition  to  some  person  in  expectancy,  it  is 
material  to  inquire  whether  the  condition  be  precedent  or  subse- 
quent/ But  in  regard  to  personal  property  our  law  follows  the 
rule  of  the  civilians,  which  made  no  distinction  between  condi- 
tions precedent  and  subsequent  And  hence,  where  a  l^acy  de- 
pends upon  a  condition  precedent  which  becomes  impossible,  the 
bequest  will  vest  and  become  absolute;  though  it  is  otherwise 
where  performance  of  the  condition  forms  the  consideration  of 
the  gift.^  But  where  a  gift  is  made  upon  an  immoral  condition, 
it  fails  altogether;  this,  too,  being  the  doctrine  of  the  civil  law.^ 

§  152.    Equity  Aids  Parties  in  Expectancy;  Security  from  Life 
Benefidaryy  Etc. 

Courts  of  equity  furnish  their  assistance  to  parties  interested 
in  expectancy,  where  the  chattels  are  already  subject  to  an  inter- 
mediate interest.  The  English  rule  was  formerly  more  stringent 
than  at  present ;  security  being  required  from  the  beneficiary  for 
life,  in  favor  of  the  person  entitled  by  way  of  remainder.  But 
Lord  Thurlow  says,  in  Fcley  v.  Bumell,  that  these  cases  have 
been  overruled,  and  chancery  now  demands  of  the  intermediate 
party  only  an  inventory,  which  affords  more  equal  justice.^  If 
there  should  appear,  however,  good  cause  to  apprehend  that  the 
property  would  be  wasted,  secreted,  or  removed  by  the  plaintiff, 
security  may  still  be  required.^  The  American  cases  generally 
support  the  same  views.^    But  as  executors  and  trust  officers  gen- 


4.  2  WmB.  Ez're,  10th  ed.  1004; 
Ck>r8t  ▼.  Lowndes,  11  Sim.  434;  2 
Redf.  Wills,  661  et  wq,;  Moakl^  v. 
Riggs,  19  Johns.  71,  72. 

6.  2  Jarm.  Wills  (ed.  1861),  IS; 
Reynish  v.  Martin,  3  Atk.  330;  Mad- 
doz  V.  Maddox,  11  Gratt.  804;  2 
Greenl.  Cruise,  16;  2  Redf.  Wills, 
665,  675;  2  Schoul.  Wills,  Ez'rs  and 
Adm'rs,  §  1463.  See  Ransdell  ▼.  Bos- 
ton, 172  111.  439,  50  N.  £.  Ill,  43 
L.  R.  A.  526,  3  Prob.  Rep.  Ann.  166; 


In  re  Moore,  39  Ch.  Div.  116,  57  L.  J. 
Gh.  936,  59  L.  T.  Rep.  ir.  8.  681,  87 
Wkly.  Rep.  83. 

6.  lb.;  Swinb.,  pt.  4,  §  6,  pi.  16. 
See,  further,  c  13,  Part  III,  on  Lega^ 
cies,  po8t. 

7.  Foley  ▼.  Bumell,  1  Br.  0.  C.  274. 

8.  lb.;  2  Kent  Com.  354;  1  Jaim. 
Wills,  835. 

9.  De  Peyster  ▼.  Clendining,  8 
Paige,  295;  Homer  ▼.  Shelton,  2  Met. 
194;    Langworthy    v.    Chadwick,    13 
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erallj  are  in  the  habit  of  giving  bonds  for  the  performance  of 
duties,  it  can  hardly  be  considered  unreasonable  to  require  scmie 
kind  of  security,  at  least,  in  the  remainder-man's  favor,  from  the 
life  beneficiary  in  possession,  especially  if  the  property  itself  is 
easily  capable  of  destruction  or  removal ;  though  where  the  prop- 
erty is  in  the  hands  of  trustees  having  the  legal  estate,  such  special 
precautions  might  be  unnecessaiy.  Where  property  is  given  by 
the  executor  to  the  tenant  for  life  and  by  him  consumed,  the  execu- 
tor either  of  the  testator  or  of  the  tenant  for  life  may  be  held 
responsible.^  The  rule  in  Pennsylvania  under  legislative  enact* 
ment  is  to  require  security  in  all  cases,  under  the  direction  of  the 
Orphans'  Court,  where  chattels  are  bequeathed  to  one  for  life  and 
then  limited  over.^ 

The  civil  law  made  the  usufructuaiy,  in  general,  give  not  only 
an  inventoiy,  but  the  necessary  security,  which,  according  to 
circumstances,  would  be  with  or  without  sureties ;  and  if  the  prop- 
erty might  be  easily  injured,  this  constituted  an  important  ele- 
ment in  determining  as  to  the  need  of  sureties.^ 

§  153.    Death  of  Life  Beneficiary;  Presumptions. 

In  a  case  where  the  life  beneficiaiy  of  a  fund  had  been  trans- 
ported in  1832  and  had  not  afterwards  been  heard  of,  the  remain- 
der-men applied  twenty  years  later  for  payment,  on  the  presump- 
tion of  death.  Said  the  Master  of  the  Rolls :  "  I  will  not  now 
dispose  of  the  capital,  but  I  cannot  refuse  to  order  payment  of 
the  future  dividends  to  the  children,  on  their  undertaking  to  abide 
by  any  order  of  the  court  to  make  good  the  dividends  received  by 
them  out  of  their  shares  of  the  capital,  if  it  should  hereafter 
appear  that  their  father  is  still  alive."  * 

Ocmn.   42;    Henderson  ▼.   Vaolz,   10  786;  Bedford'0  Appeal,  40  Penn.  St 

Terg.    530;    2   Redf.   Wills,   655,  n.;  18,  17  8.  E.  241. 

2  Kent  Com.  354,  and  n.;   Rowe  ▼.  S.  1  Dom.  Civ.  Law,  994. 

White,    1    C.    E.   Green,   411;    Perry  4.  Per  Romilly,  M.  R.,  In  re  Mile- 

TmlitB,  §  541,  and  cases  cited.  ham'd  Trust,  15  Beav.  507;  21  E.  L. 

1.  Jones  V.  Simmons,  7  Ire.  Eq.  172.  ft  Eq.  550. 

9.  See  2  Kent  Com.   354,  n.     See  Upon   the  general    subject  of   per- 

alio  Hawthorne  ▼.  Beekwith,  89  Va.  sonal  property  in  expectancy,  the  stu- 
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S  154.  Namber  and  Coniicctioii  of  Owners  of  Peracmal  Property. 
The  ntimber  and  connection  of  owners  is  an  important  dement 
to  be  considered  in  dealing  with  the  law  of  personal  property. 
Writers  on  the  subject  of  real  estate  tell  va  that  lands  may  be 
held  either  in  severalty,  or  by  joint  tenancy,  or  by  co-parcenary, 
or  in  common ;  and  under  these  heads  they  embrace  about  all  the 
law  that  pertains  to  the  subject ;  though  the  title  of  husband  and 
wife  to  land  is  something  peculiar  and  might  constitute  still  an- 
other topic.  ^  Taking  a  corresponding  standpoint  from  which  to 
view  the  subject  of  personal  property,  we  shall  see  that  similar 
principles  of  classification  are  to  be  adopted.  The  veiy  same 
terms  are  sometimes  applied  indiscriminately  to  lands  and  chat- 
tels, as  where  one  speaks  of  a  joint  tenancy  or  a  tenancy  in  com- 
mon under  a  patent.  But  we  are  still  to  remember,  as  before,  that 
while  real  estate  is  theoretically  the  subject  of  tenure,  personal 
property  is  owned;  and  it  would  be  more  correct  to  designate 
persons  as  joint  owners  or  owners  in  common,  than  as  tenants  of 
a  chattel. 

§  155.    Owners  in  Severalty;  Joint  and  Common  Owners. 

Where  one  holds  or  owns  property,  as  the  case  may  be,  in  his 
sole  right,  without  any  other  person  being  joined  or  connected 
with  him  so  long  as  his  interest  continues,  we  say  that  he  is  a  ten- 
ant in  severalty  of  the  land,  or  a  sole  or  several  owner  of  the 

dent  is  referred  to  works  upon  Trusts,  extensile  works  of  Jarman  and  Red- 

A  good  modem  work  upon  this  sub-  field  upon  Wills,  and  also  in  2  Schoul. 

Ject,  especially  for  American  readers,  Wills,   Ex'rs   and   Adm'rs,    §§    1458- 

is  that  of  the  late  Jairus  W.  Perry.  1475. 

Lewin  on  Trusts  has  a  good  English  1.  See  2  Ewell's  Bl.  Com.  179-195; 

reputation.    The  topics  of  this  chap-  1  Woehb.  Real  Prop.,  c.  13. 

ter  are  incidentally  considered  in  the 
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chatteL  This  species  of  ownership  being  the  simplest  and  most 
familiar^  needs  no  special  exposition.  Next,  as  to  an  estate  by 
co-parcenaiy,  that  tenancy  has  sole  reference  to  the  inheritance 
of  lands ;  and  in  this  country,  where  the  rule  of  equal  descent  and 
distribution  prevails,  as  to  both  real  and  personal  property,  it  has 
no  application  whatever.^ 

We  have  only  then  to  consider,  at  length,  in  the  present  con- 
nection,  two  leading  classes  of  owners  to  personal  property:  first, 
joint  owners;  second,  owners  in  common.  To  these  the  present 
chapter  will  be  exclusively  devoted.  As  concerns  the  rights  of 
husband  and  wife  in  one  another's  property,  special  treatises 
should  be  consulted  by  the  reader;  ^  and  of  partners,  stockholders, 
and  the  like  we  shall  speak  hereafter. 

§  156.  Joint  Ownership  of  Personal  Property;  Its  Nature  and 
Creation. 
First,  as  to  joint  owners  of  personal  property.  Where  two  or 
more  are  joined  together  with  reference  to  the  same  property, 
having  unities  of  title,  time,  interest,  and  possession,  they  are  joint 
tenants  thereof  if  the  property  be  real,  and  joint  owners  if  it  be 
personal.  Unity  of  title  is  necessary,  that  is  to  say,  the  title 
should  arise  under  one  and  the  same  instrument,  or  be  created 
by  the  same  act  on  the  part  of  the  donor  or  seller ;  unity  of  time, 
that  is,  each  interest  should  vest  at  the  same  moment;  unity  of 
interest,  that  is,  these  interests  in  the  property  should  be  for  the 
same  duration  and  the  same  quantity;  and  unity  of  possession, 
that  is,  each  tenant  or  owner  must  have  an  undivided  possession  of 
each  entire  part  as  of  the  whole,  and  not  possess,  one  a  distinct 
and  separate  portion,  and  the  other  another  distinct  and  separate 
portion.*  The  creation  of  such  ownership  depends  upon  the  acts 
of  parties,  for  it  does  not  result  from  operation  of  the  law.^ 

8.  2  E^IVb  B1.  Com.  187,  399;  4  and  n.;  4  Kent  Ck>in.  359;  2  ib.  3M); 

Kent  Com.  363.  Co.  Lit.  182  a 

8.  See  Schoul.  Domestic  Relations.  6.  But  the  mere  deposit  of  money 

4.  1  EwelPs  BI.  Com.  180-182,  399,  to  a  joint  account  does  not  import 
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As  there  can  be  no  ^^  estate "  in  personal  property,  many  of 
those  technical  distinctions  which  are  made  in  the  books  between 
joint  estates  for  life,  in  tail,  or  in  fee,  have  no  application  to  onr 
present  subject^  Bnt  any  interest  which  may  be  lawfully  created 
in  chattels,  whether  immediate  or  expectant^  is  itself  susceptible 
of  joint  as  well  as  sole  ownership;  and,  as  we  take  occasion  to 
show  elsewhere,  personal  property  may  be  limited  in  modem  times 
to  veiy  much  the  same  effect  as  lands,  notwithstanding  the  natural 
and  technical  differences  between  thenu' 

Household  furniture,  merchandise,  animals,  and  other  mov- 
ables of  a  corporeal  character,  may  therefore  be  so  vested  in  two 
or  more  persons  as  to  constitute  them  joint  owners  thereof.' 
There  may  likewise  be  joint  owners  of  a  promissory  note ;  ^  of  a 
patent-right;  *  of  a  legacy;  *  of  stock;  ^  of  an  insurance  policy;  ^ 
of  a  bank  deposit ;  ^  and,  in  short,  of  any  chattel,  whether  of  a 
corporeal  or  incorporeal  nature,  whether  in  the  nature  of  a  chase 
in  possession  or  of  a  chose  in  action;  so  long  indeed  as  that  chattel 
can  be  the  subject  of  ownership  at  all,  unless  special  reason  to 
the  contrary  exists.  Nor  does  the  principle  apply  only  to  chattels 
personal;  for  chattels  real,  such  as  a  lease  for  years,  may  be 
owned  by  two  or  more  jointly.^ 

It  is  the  fundamental  principle  of  a  joint  tenancy,  that  while 


survivorship.     Robinson  ▼.   Bank,   7 
Gal.  App.  642»  95  Pac.  533. 

6.  Wms.  Pers.  Prop.,  17th  Eng.  ed. 
451,  96  N.  E.  627;  Attorney-General 
V.  Clark,  222  Mass.  291,  110  N.  E. 
299;  Durfee's  Estate,  Re,  140  N.  Y. 
S.  594,  79  Misc.  Rep.  656;  140  N.  Y. 
S.  919. 

7.  See  preceding  chapter. 

8.  2  Swell's  Bl.  Com.  399;  2  Kent 
Com.  350;  Crocker  v.  Carson,  33  Me. 
436 ;  Swartwout  v.  Evans,  37  111.  442. 

9.  Conover  v.  Earl,  26  Iowa,  167; 
People's  Bank  v.  Keech,  26  Md.  521. 

1.  Pitts  V.  Hall,  3  Blatchf.  201; 
Curtis  Patents,  §  190. 


a.  2  Redf.  Wills,  497;  2  Atk.  220; 
Armstrong  v.  Armstrong,  L.  R.  7  Eq. 
518. 

8.  Crossfleld  v.  Such,  22  £.  L.  & 
Eq.  556. 

4.  Farr  v.  Grand  Lodge,  83  Wis. 
446;  In  re  Davies'  Policy  Trusts,  53 
N.  W.  738,  18  L.  R.  A.  249;  [1892], 
1  Ch.  90. 

6.  50  Hun,  477. 

6.  Taylor  Landl.  and  Ten.,  §  114; 
Bums  V.  Bryan,  12  App.  Cas.  184. 
See  also  Given  v.  Kelly,  85  Penn.  St. 
309. 
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the  parties  constitute  but  one  person,  so  to  speak,  as  far  as  the 
rest  of  the  world  is  concerned,  with  regard  to  themselves  each  is 
entitled  to  an  equal  share  of  the  rents,  income,  and  profits,  so 
long  as  he  lives ;  and  when  one  dies,  the  survivor  takes  the  entire 
interest,  to  the  complete  exclusion  of  the  heirs,  or  personal  repre- 
sentatives of  the  party  deceased/  This  right  of  survivorship  is 
the  great  clog  upon  property  vested  in  joint  owners  as  distin- 
guished from  those  who  own  in  common ;  for  it  seems  very  unrea- 
sonable on  the  face  of  it,  that  while  both  are  equally  owners,  the 
longest  liver  should  have  the  whole.  And  the  modem  policy  of 
the  law,  strengthened  and  enforced  by  numerous  local  statutes,  is 
to  regard  property  which  has  been  given  or  sold,  granted  or 
devised,  to  two  or  more  persons  without  words  indicating  how  it 
shall  be  held,  as  a  tenancy  or  ownership  in  common  presumably, 
rather  than  a  joint  tenancy  or  ownership/  And  an  exception 
which  has  long  been  made  in  favor  of  trade  or  agriculture  is  to 
regard  the  implements  and  stock  used  in  any  joint  undertaking 
of  this  sort  as  exempted  from  the  rule  of  survivorship;  though 
here  the  modem  principles  to  be  applied  are  those  peculiar  to  the 
law  of  partnership,  which  we  shall  examine  hereafter/ 

But  it  must  be  conceded  that  the  policy  of  discouraging  sur- 


7.  It  ia  interesting  to  note,  as  bear- 
ing on  the  nature  of  joint  tenancy, 
that  where  stock  is  issued  in  the 
name  of  two  and  the  survivor,  the 
transfer  on  the  death  of  one  is  tax- 
able under  the  inheritance  tax  as 
being  one  to  take  effect  in  possession 
after  the  death  of  the  joint  owner. 
Matter  of  Dana  Co.,  164  N.  Y.  App. 
Div.  44. 

Joint  tenants  of  personal  property 
and  right  of  survivor.  Book  36  N.  T. 
Rpts.,  Bender  ed.,  note,  p.  379. 

8.  See  2  EwelPs  Bl.  Gomr.  183;  4 
Kent  Com.  359,  360,  n.;  1  Waahb.  Beal 
Prop.  408,  and  n.;  Bradford  ▼.  Ben- 
nett,   48   lU.   App.    145;    Simons   v. 


McClain,  51  Kan.  153.  Under  a  stat- 
ute which  abolishes  survivorship  as 
incident  to  joint  tenancy,  a  deed  or 
will  may  expressly  create  auch  inci- 
dent. Jonea  ▼.  Cable,  114  Penn.  St. 
586,  7  Atl.  791.  See  Houghton  ▼. 
Brantingham,  86  Conn.  635,  86  Atl. 
664  (survivorship  abolished).  Sur- 
vivorship may  be  created  by  contract 
Chippendale  v.  North  Adams  Bank,  222 
Mass.  409,  111  N.  £.  371.  See  Majot'a 
Estate,  199  N.  Y.  29,  92  N.  E.  40» 
(removal  from  one  State  to  another). 
9.  See  Co.  Lit.  182a;  2  Ke9t  Com. 
359.  And  see  next  chapter  aa  to 
Partners. 


15 
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vivorship  has  been  applied  in  practice  more  directly  to  lands  than 
chattels ;  and  this  we  have  no  doubt  is  mainly  for  the  reason  that 
a  strict  joint  ownership  (not  a  partnership)  in  chattels  is  seldom 
created  so  as  to  occasion  hardship  or  last  any  considerable  length 
of  time,  except  it  be  by  will.  The  construction  of  wills  involves 
chiefly  the  question  of  testamentary  intent ;  and  bequests  and  lega- 
cieSf  dependent  upon  the  contingency  of  one  or  another's  death, 
are  by  no  means  unusual  in  various  other  connections.  The  doc- 
trine of  survivorship  might  apply  well  enough,  then,  to  gifts  of  this 
sort,  if  so  the  testator^  intended  it,  though  intolerable  when  en- 
forced where  two  persons  had  bought  and  paid  for  goods  and  chat- 
tels together,  and  thus  jointly  acquired  a  title  by  purchase.  Sub- 
ject to  the  exceptions  made  in  favor  of  trade  and  agriculture,  the 
rule  has,  it  is  true,  been  laid  down,  that  if  personal  property, 
whether  of  a  corporeal  or  incorporeal  character,  be  given  to  A 
and  B  simply,  without  the  use  of  other  words,  they  will  be  joint 
owners,  having  equal  rights  as  between  themselves  during  the 
joint  ownership,  and  being  with  respect  to  third  persons  but  a 
single  individual  in  the  legal  sense.  ^  Whether,  however,  this 
would  amount  to  a  presumption  in  favor  of  survivorship,  as 
against  a  quasi  partnership  in  the  property,  the  decided  cases  leave 
it  rather  difficult  to  determine ;  and  the  more  so  from  the  circum- 
stance that  the  term  "  joint  ownership  "  is  frequently  used  in  an 
indefinite  sense,  so  far  as  personal  property  is  concerned, —  as  it 
certainly  ought  not  to  be, —  consequently  embracing  both  the 
technical  joint  ownership  and  the  ownership  in  common.^  The 
modem  rule  of  equity  is  certainly  to  defeat  a  joint  tenancy  where- 
ever  it  is  possible;  and  in  this  country  the  incident  of  survivor- 
ship is  destroyed  by  statute  almost  entirely,  except  in  the  case  of 
legacies  or  devises,  and  where  persons  are  appointed  co-executors 
or  co-trustees  or  co-guardians,^  or  when  one  expressly  creates  the 
incident. 

1.  2  Kent  Com.   350;   Wme.  Pers.  S.  See  Swartwout  v.  Evans,  37  III. 

Prop.,   17t^   Eng.  ed.   451.     And  see  442;    Pars.    Partn.    548;    White    v. 

Croesfield  v.   Such,  22   E.   L.   k  Eq.  Brooks,  43  N.  H.  402. 

555.  8.  See  Perry  Trusts,  §  136;  Nichol- 
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§  157.    Joint  Ownership  Under  a  WilL 

As  to  legacies  of  personal  property.  Chancellor  Kent  says  that 
the  courts  at  one  time  leaned  against  any  construction  tending  to 
support  a  ^^  joint  tenancy  "  in  legacies  of  chattels,  and  testators 
were  presumed  to  have  intended  to  confer  legacies  in  the  most 
advantageous  manner;  but  that  in  Campbell  v.  Campbell  the 
Master  of  the  Bolls  reviewed  the  cases,  and  concluded  that  where 
a  legacy  was  given  to  two  or  more  persons,  they  would  take 
jointly  unless  the  will  contained  words  to  show  that  the  testator 
intended  a  severance  of  the  interest  and  to  take  away  the  right 
of  survivorship;  and  that  this  rule  of  construction  has  been 
declared  and  followed  in  the  subsequent  cases.^  But  yet  legacies 
and  general  testamentaiy  dispositions  mainly  depend  upon  the 
testator's  intention,  as  we  have  already  remarked.  The  I^al 
construction  of  wills  favors  the  vesting  of  legacies ;  and  the  rule  is 
general,  that  where  a  bequest  to  two  or  more  whose  names  are 
coupled  together  fails  as  to  one  because  of  his  death  before  the 
will  can  take  efifect,  or  from  other  cause>  there  is  no  lapse  of  the 
bequest  so  long  as  the  other  party  or  parties  remained  at  the 
testator's  death  to  take  it  by  way  of  survivorship.^  The  eflFect  of 
such  a  rule  is  to  prevent  a  collapse  of  the  testamentary  gift,  so 
that  from  this  point  of  view  it  is  certainly  beneficial.  And  it 
should  be  added  that  words  of  survivorship  are  usually  to  be  re- 
ferred to  the  period  of  the  testator's  death.  But  if  there  be  a 
previous  life  estate,  it  appears,  according  to  the  later  English 
authorities,  that  the  period  of  division  among  survivors  will  be 
the  death  of  the  person  who  has  the  life  interest.^ 


Bon  V.  Caress,  46  Ind.  479.  Kendall 
V.  Hamilton,  4  App.  Gas.  504,  dis- 
cuBses  the  question  of  joint  and  sepa- 
rate liaSbility  on  one  contract.  There 
is  no  settled  rule  of  equity  that  a 
contract  which  in  terms  is  joint  and 
would  he  so  construed  at  law  as  to 
he  treated  in  equity  as  joint  and  sev- 
eral,   lb. 

4.  2  Kent  Com.  351;   Campbell  v. 


Campbell,  4  Bro.  15 ;  Jackson  ▼.  Jack- 
son, 9  Ves.  591.  See  Mayn  ▼.  Mayn, 
L.  R.  5  £q.  150;  Morgan  v.  Britten, 
L.  R.  13  Eq.  28. 

6.  Humphrey  ▼.  Tayleur,  Ambl. 
136;  Morley  t.  Bird,  3  Ves.  528; 
Cowdin  V.  Perry,  11  Pick.  503;  Wms. 
Pers.  Prop.,   17   Eng.  ed.   511. 

6.  2  Redf.  Wills,  2d  ed.  489; 
Wordsworth  v.  Wood,  4  My.  ft  Cr. 
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§  158.    Joint  Ezecut(»«,  Tnuiteet»  Etc 

Executors,  trustees,  and  other  officers  who  have  the  l^al  estate 
in  personal  property  are  usually  brought  within  the  rule  of  joint 
ownership  where  two  or  more  are  appointed  to  act  together;  for 
it  is  inconvenient  for  such  persons  to  hold  as  owners  or  tenants 
in  common.  The  practice  with  regard  to  trust  settlements  is  to 
make  the  trustees  joint  owners,  in  order  that  surviving  trustees 
may  take  the  entire  fund,  rather  than  that  the  executors  or  admin- 
istrators of  any  trustee  who  may  happen  to  die  should  have  any 
right  to  meddle  with  the  share  of  the  deceased/  And  so,  too, 
where  a  bequest  under  a  will  is  made  to  joint  executors  as  a  class, 
and  one  or  more  of  them  dies  in  the  testator's  lifetime,  or  after 
the  testator's  death  and  prior  to  the  period  of  division  or  any  sev- 
erance of  the  joint  ownership,  the  whole  property  vests  in  the 
survivors  for  the  purposes  designated  in  the  will.^  In  short, 
trust  property,  testamentary  or  otherwise,  is  generally  limited  to 
fiduciaiy  officers  as  joint  tenants,  and  such  is  the  construction 
favored  constantly  by  the  court/ 

While  the  presumption  is  in  favor  of  joint  ownership  as  regards 
co-executors,  persons  who  are  made  owners  in  common  as  legatees 
are  not  permitted  to  defeat  the  purpose  of  the  testator  regarding 
the  legacy,  on  the  plea  that  they  were  also  made  joint  owners  as 
executors/ 

§  159.    Joint  Ownership;  How  Construed,  Etc. 

The  doctrine  of  survivorship  should  have  a  beneficial,  not  a 
merely  technical  operation.  Thus,  whenever  an  estate  is  limited 
to  two  jointly,  the  one  capable  of  taking  and  the  other  not,  he  who 
is  capable  shall  take  the  whole.^ 

641;  Barber  v.  Barber,  3  My.  &  Cr.  9.  See  Perry  Tniats,  §  343. 

6S8.  1.  See  Barber  v.  Barber,  3  My.  ft 

7.  Wma.  Pers.  Prop.,  17  Eng.  ed.  Cr.  688;  1  Atk.  494;  Bain  v.  Lescher, 

396;   Knight  y.  Gould,  2  My.  ft  K.  11  Sim.  397. 

295;   Pferry  Trusts,   §   343;   2   Redf.  9.  See  Hmnpbrey  ▼.  Taylenr,  AmM. 

WiUs,  2d  ed.  489.  136. 

S.  lb. 
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If  two  persoiiB  advance  money  by  way  of  mortgage  or  otherwise, 
and  take  the  security  to  themselves  jointly,  and  one  of  them  die, 
the  survivor  will  be  a  trustee  in  equity  for  the  representatives  of 
the  deceased  of  the  share  which  the  latter  advanced.^  And  in 
many  other  other  ways  does  equity  discourage  the  presumption  of 
an  unjust  ownership  of  chattels,  especially  where  some  joint  under- 
taking, trade,  or  speculation,  is  construed  to  be  a  quasi  partner- 
ship. But  wherever  a  joint  ownership  exists  in  a  chattel,  the  rule 
of  survivorship  permits  that  joint  owner  who  outlives  his  fellow 
owner  to  take  the  whole  unaffected  by  any  disposition  which  the 
latter  may  have  made  by  his  wilL^  Where,  however,  there  is  a 
burden  attached  to  the  relation,  as  in  a  lease  to  joint  parties  with 
a  covenant  to  pay  rent,  the  representatives  of  the  deceased  tenant 
have  been  held  jointly  and  severally  liable  with  the  survivor, 
though  having  no  interest  left  as  tenants.^ 

An  exception  to  the  requirement  of  unity  as  to  time  in  personal 
property  occurs  in  case  of  a  joint  ownership  created  by  will;  to 
which  there  is  a  corresponding  exception  found  where  real  estate 
is  devised.  Thus,  under  a  bequest  to  A  for  life,  and  after  his 
decease  to  the  issue  or  children  of  B,  without  words  of  severance, 
all  the  issue  or  children  bom  in  A's  lifetime  will  become  entitled 
jointly,  though  some  may  not  be  living  when  the  shares  of  the 
others  become  vested  in  interest  On  the  death  of  any  of  them 
before  payment,  the  survivors  will  become  entitled  to  their  shares.^ 

§  160.    Severance  of  Joint    Ownership. 

Joint  ownership  in  chattels,  like  a  joint  tenancy  in  lands,  is 
liable  to  severance;  that  is  to  say,  one  of  its  constituent  unities 
may  be  destroyed,  so  as  to  turn  the  estate  or  interest  into  an 
ownership  in  common.  Thus,  one  of  the  persons  interested  may 
dispose  of  his  interest  in  such  manner  as  to  sever  it  from  the 

S.  Petty  y.  Styward,  1  Ch.  57 ;  Lake  6.  Bums  ▼.  Biyan,  12  App.   Caa. 

Y.  Gilwon,  1  Eq.  Ga.  Afar.  390;  Perry  184. 

Trusts,  §  136.  6.  See  Wins.  Pers.  Prop.,  17th  Eng. 

4.  See  Wiiw.  Pers.  Prop.,  17tli  Eng.  ed.  451. 
ed.  451. 
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joint  fond;  losing,  likewise,  his  own  right  of  survivorship.  This 
is  severance  by  act  of  one  of  the  parties.  Or,  again,  joint  owner- 
ship can  be  severed  by  mutual  agreement  of  the  owners.  And  we 
may  often  find  an  inference  raised  that  severance  had  actually 
taken  place,  where  the  course  of  dealing  between  the  parties 
jointly  interested  sufficiently  intimates  that  an  ownership  in 
common  was  mutually  established,  even  though  no  express  act  of 
severance  be  shown.  In  the  English  chanceiy,  where  the  Ameri- 
can rule  requiring  express  words  to  create  a  joint  tenancy  is  not 
easily  available,  the  courts  frequently  rely  upon  slight  circum- 
stances for  presuming  that  a  severance  has  taken  place.'  Deeds 
of  severance  are  sometimes  executed  voluntarily  by  parties;  and 
the  operation  of  covenants  in  deeds  of  settlements  is  found  to 
have  the  severing  eflFect.® 

161.  Ownership  in  Common;  Its  Nature  and  Creation. 

!N'ext  as  to  a  tenancy  or  ownership  in  common.  An  estate  or 
interest  of  this  kind  exists  where  two  or  more  hold  by  several  and 
distinct  interests,  not  by  a  joint  title  but  in  common,  the  only 
unity  recognized  being  that  of  possession.  There  may  be  a  com- 
mon ownership  of  personal  property  as  there  is  a  tenancy  in 
common  of  real  estate ;  and  a  common  ownership  may  arise,  more- 
over, either  from  the  actual  severance  of  a  joint  ownership  or  from 
a  transfer  to  two  or  more  to  hold  in  common.^  It  is  true  that  at 
law  a  chose  in  action  (or  incorporeal  chattel)  cannot  be  severed 
by  joint  owners  thereof  so  as  to  effect  an  ownership  in  common, 
and  this  for  the  reason  that  such  property  is  not  legally  assign- 
able ;  but  in  equity  the  case  is  different,  and  such  assignments  are 

7.  See  Wood,  V.  C,  in  WilliamB  v.  8.  In  re  Hewett  [1894],  1  Ch.  362. 

Hensman,  1  Johns,  ft  H.  557.  But  it  And   see  Attorney-General    v.    Clark, 

is  held  that  the  marriage  of  a  daugh-  222  Maw.  291,  110  N.  E.  299 ;  In  re 

ter  who  is  a  joint  legateen  does  not  Harris'  Estate,  169  Cal.  725,  147  Pac. 

per  se  sever  the  joint  ownership  nn-  967. 

der  a  will.    Armstrong  v.  Armstrong,  9.  2  Bl.  Com.   399;   2  Kent  Com. 

L.  R.  7  Eq.  618.     See  also  [1891]  3  350;    Wms.   Pers.    Prop.,    17th    Eng. 

Ch.  59.  ed.  455. 
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protected.^  The  sole  owner  of  chattels  may  sell  an  undivided  in- 
terest and  thus  create  the  relation.^  Where  two  or  more  are 
made  tenants  in  common  by  deed  or  some  general  instrument 
well  written,  a  difficulty  will  seldom  arise.  But  in  wills  there  is 
greater  indulgence  given  to  informal  expressions,  in  order  to  effect 
a  testator's  wishes,  and  it  is  a  rule  that  any  words  which  denote 
an  intention  to  give  to  each  of  the  legatees  a  distinct  interest  in 
the  subject  of  the  gift  will  create  them  common  owners  therein/ 
or  in  a  oontraiy  case  joint  tenants.^ 

Of  course  the  various  species  of  chattels  which  were  enumerated 
as  capable  of  being  subjected  to  joint  ownership  may  as  well  be 
owned  in  common.  And  as  common  owners  can  hold  by  several 
and  distinct  titles,  unlike  joint  owners,  whose  title  must  have 
been  created  by  one  and  the  same  will  or  other  instrument,  so  a 
common  ownership  of  chattels  may  arise  in  a  variety  of  ways.^ 
Thus,  a  contract  that  A.  shall  find  timber,  and  B.  shall  manu- 
facture it  into  shingles  and  have  a  certain  proportion  of  the 
number  manufactured,  is  held  to  make  A.  and  B.  tenants  in 
common  of  the  shingles.^  And  parties  may  be  tenants  in  common 
of  grain  which  is  mingled  in  a  grain  elevator  before  actual  di- 
vision has  been  made.^  Transactions  of  this  sort,  however, 
border  very  closely  upon  the  law  of  partnership,  as  we  shall  see 


1.  Wxn^.  Pers.  Prop.,  17ih  Eng.  ed. 
456.  The  subject  of  assigmneiit  i» 
treated  supra,  §§  72-86. 

9.  Such  interest  may  be  designated 
by  dollars'  worth  as  well  as  by  a 
specified  fraction.    74  Mich.  652. 

S.  Wms.  Pers.  Prop.,  17th  Eng.  ed. 
455;  Davis  ▼.  Smith,  4  Harring.  68; 
Hart  y.  Marka,  4  Bradf .  161 ;  Phene's 
Trusts  in  re,  L.  R.  5  Eq.  346;  Oilpin 
▼.  Hollingsworth,  3  Md.  190;  Bryan 
▼.  Twigg,  L.  R.  3  Eq.  433.  The  law 
now  presumes  that  a  tenancy  in 
common  was  intended  under  the  be- 
quest of  a  will,  unless  a  different 


intention  of  the  testator  is  manifest. 
Stetson  y.  Eastman,  84  Me.  366. 

4.  See  Phelps  y.  Simons,  159  Mass. 
415,  4  N.  E.  657. 

6.  Presumption  that  ownership  is 
in  equal  interests  oyercome  by  proof. 
Hill  Y.  Reiner,  167  Mich.  400,  132 
N.  W.  1031.  And  see  Chippendale  y. 
North  Adams  Bank,  222  Mass.  499, 
111  N.  E.  371;  Haynes  Mercantile  Go. 
y.  Bell,  163  Ala.  326,  50  So.  311. 

6.  White  y.  Brooks,  43  N.  H.  402. 

7.  Gushing  v.  Breed,  14  Allen,  376 ; 
Sexton  y.  Graham,  53  Iowa,  181;  61 
Iowa,  648.  See  in  N.  Y.  Vol.  II,  the 
doctrine  of  Gonfusi<m  of  Goods. 
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hereafter,  though  there  is  sufficient  difference  left  to  support  a 
distinction ;  as  where  the  main  object  of  the  relation  is  not  to  sell 
again  and  trade  but  to  own  together  and  finally  to  divide  among 
themselves.  Steam-engines  put  up  as  fixtures  for  two  or  more  to 
use  aa  a  common  source  of  power  are  frequently  owned  by  them 
as  in  common.^  The  simultaneous  delivery  of  absolute  bills  of 
sale  of  the  same  personal  property,  one  to  each  of  two  purchasers, 
each  purchaser  having  knowledge  of  the  transaction  with  the 
other,  renders  them  owners  in  common;  and  a  like  principle 
applies  to  the  concurrent  execution  and  delivery  of  two  chattel 
mortgages  to  different  persons.  For  in  the  latter  case  the  legal 
effect  is  the  same  as  if  the  goods  were  mortgaged  to  them  by  one 
instrument.' 

Owners  in  common,  unlike  joint  owners,  have,  then,  but  one 
unity :  that  of  possession.  The  interest  of  one  may  be  larger  or 
smaller  than  that  of  another,  and  it  may  have  been  acquired  at  a 
different  time  or  in  some  different  manner.  Joint  owners,  like 
joint  tenants,  may  be  said  to  have  their  title  per  my  et  per  tout, 
and  each  has  the  entire  possession  as  well  of  every  portion  as  of 
the  whole.  If  there  be  two  of  them,  for  instance,  each  has  an  un- 
divided moiety  of  the  whole.  ^  But  with  respect  to  a  common 
ownership,  each  owner  is  considered  to  be  solely  and  severally 
entitled  to  his  share,  whether  it  be  one-half,  or  three-fourths,  or 
any  other  proportion.^     And  while  an  ownership  in  common  may 


8.  Hill  ▼.  Hill,  43  Penn.  St.   621. 

9.  Welch  Y.  Sackett,  12  Wis.  243. 
There  may  be  tenants  in  common  of 
a  machine.  Osborn  ▼.  Schenck,  83 
N.  Y.  201;  GiTen  v.  Kelly,  85  Penn. 
St.  309.  Of  a  yacht.  Ennis  v.  Hutch- 
inson, 30  N.  J.  Eq.  110.  Of  a  steam- 
boat. Coorsin's  Appeal,  79  Penn.  220. 
Of  a  horse.  Goell  ▼.  Morse,  126  Mass. 
480.  Of  property  saved  from  a  wreck. 
Boylston  Ins.  Go.  y.  Davis,  68  N.  G. 
17.  As  to  tenants  in  common  of  a 
growing  crop,  see  Chtfford  v.  Steams, 
61  Ala.  434;  McEeithen  v.  Pratt,  53 


Ala.  116 ;  Lewis  v.  Payne,  30  L.  R.  A. 
N.  S.  938,  113  Md.  127;  Loomis  v. 
O'Neal,  73  Mich.  582,  71  N.  W.  701 ; 
Shearin  v.  Rigsbee,  18  S.  E.  770,  Vt 
N.  G.  216;  Brown  v.  Wellington,  100 
Mass.  318;  Bird  v.  Bird,  15  Fla.  424; 
Greed  v.  People,  81  111.  565.  There 
may  be  tenants  in  common  of  the 
wool  growing  upon  sheep,  under  some 
special  agreement.  Beezley  v.  Gros- 
sen,  14  Or.  473. 

1.  See  2  Kent  Gom.  359. 

a.  There  is  no  presumption  that  the 
interests  of  tenants  in  common  are 
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be  expressly  created  by  will,  deed,  or  contract^  or  by  a  change  of 
title  from  joint  ownership^  it  often  arises  by  implication  upon  a 
legal  construction.^ 

§  162.  The  Same  Subject;  Special  Ezceptions. 

Some  of  the  modem  kinds  of  incorporeal  personal  property  are 
of  so  peculiar  a  nature  that  the  principles  of  ownership  in  conunon 
cannot,  as  yet,  be  declared  to  apply  broadly  to  thenu  Thus  it  is 
tolerably  clear  that  letters-patent  may  even  at  law  be  the  subject 
of  joint  or  common  ownership;  yet  the  use  of  a  patent  right  is 
different  from  the  use  of  any  other  kind  of  property,  and  it  is  not 
safe  to  argue  from  analogy,  or  to  apply  precedents  regarding  a 
joint  or  common  ownership  which  are  borrowed  from  such  chattels 
as  horses  and  grain.^  Whether  one  owner  in  common  of  letters- 
patent  can  work  the  patent  on  his  own  account  without  the  con- 
currence of  the  others  is  uncertain.^  Beneficiaries  together  under 
a  life  insurance  policy  may  well  be  presumed  joint  tenants,  since 
this  is  akin  to  a  legacy  from  the  party  whose  life  is  insured.^ 

§  163.  Incidents  of  Joint  and  Common  Ownership;  As  to  Third 
Persons. 

That  right  of  survivorship  which  so  strongly  characterizes  the 


equal.  But  where  s  conveyance  or 
deed  to  two  or  more  persons  does  not 
state  the  intereBt  of  eadh,  their  inter- 
ests are  preaumed  equal.  Gampau  v. 
Campau,  44  Mich.  31. 

8.  Thus,  where  personal  property 
descends  and  is  distributed  under  the 
intestate  acts,  it  might  be  said  that 
brothers  and  Sisters  or  other  persons 
entitled  as  a  class  were  as  to  one  an- 
other like  owners  in  common  while 
their  respective  shares  remained  un- 
distributed; for  if  one  should  die 
pending  a  distribution,  his  personal 
representatives,  and  not  the  survivors, 
would  be  entitled  to  his  share.  See 
2  Kent  Com.  368. 


4.  See  Vose  v.  Singer,  4  Allen,  226. 
Hence,  it  is  held  that  one  jointly  in- 
terested in  a  patent  right  cannot 
maintain  a  bill  in  equity  agalnat  the 
other  who  owns  it  with  him,  to  com- 
pel contribution  of  a  p<Hrtion  of  the 
profits  of  sales  of  the  patented  arti- 
cle, in  the  absence  of  a  special  agree- 
ment. Vose  V.  Singer,  4  Allen  (Mass.) 
226.   See  Pitts  v.  Hall,  3  Blatohf.  201. 

6.  Wms.  Pers.  Prop.,  5th  Eng.  ed. 
291;  Hancock  v.  Bewl^,  1  Johns. 
(Eng.)  601;  Qrim  v.  Wicker,  80  N.  C. 
343. 

6.  Farr  v.  Lodge,  83  Wis.  446,  53 
N.  W.  738;  Davies  Re  [1892],  1  Ch. 
90. 
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interest  of  joint  owners  has  no  application,  of  oonrae,  to  an  owner- 
ship in  common.  But  in  most  other  respects  the  incidents  of  joint 
and  common  ownership  are  quite  similar;  and  in  the  few  cases 
which  discuss  these  doctrines,  little  attempt  is  made  to  discrimi- 
nate between  the  two  kinds  of  interests,  both  of  them  being  fre- 
quently classed  under  the  head  of  "  joint  ownership/'  or  of  "  part 
ownership,"  which  last  is  better  applied  to  the  peculiar  relation 
of  shipowners/  Joint  owners  and  owners  in  common  of  a 
chattel  have  each  an  independent  though  undivided  interest 
therein*  Subject  to  such  restrictions  upon  the  assignment  of  in- 
corporeal things  as  we  have  elsewhere  noticed,  each  has  the  right  to 
dispose  of  his  own  undivided  share;  but  he  cannot  sell  the  whole 
property,  nor  in  fact  any  portion  except  his  own ;  and  if  he  under- 
takes to  dispose  of  any  larger  interest  on  his  own  responsibility, 
his  fellow-owners  are  not  bound  thereby.*  Nor  can  one  joint  or 
common  owner  pledge  or  mortgage  the  interest  of  the  other  joint 
or  common  owners ;  though  he  can  either  sell,  mortgage,  or  pledge 
his  own  interest  without  their  consent,  and  by  such  transaction 
the  new  party  becomes  a  common  owner  with  the  others.^  It 
matters  not  that  the  purchaser,  mortgagee,  or  pledgee  was  igno- 
rant of  the  existence  of  other  parties  in  interest  when  he 
acquired  rights  in  the  chattel,  provided  they  were  guilty  of  no 
laches;  for  it  is  a  general  principle  that  the  seller  can  convey  no 
greater  title  than  he  has;  but  to  the  extent  of  his  own  title,  and 
subject,  we  may  suppose,  to  the  usual  exceptions  in  favor  of 
negotiable  instruments,  the  transaction  will  be  upheld.  In  case 
property  is  sold  under  a  chattel  mortgage,  the  proceeds  should  be 


7.  See  pott,  as  to  Shipowners. 

8.  White  y.  Brooks,  43  N.  H.  402; 
RuMell  ▼.  Allen,  13  N.  Y.  173 ;  Story 
Partn.,  8  S9;  Goell  ▼.  Morse,  126 
Mass.  480;  Perry  ▼.  Granger,  21  Neb. 
579,  33  N.  W.  261.  One  co-tenant 
oannot  bind  another.  Book  36,  N.  Y. 
Rpts.,  Bender  ed.,  note,  p.  609. 

9.  lb.;  Frana  ▼.  Young,  24  Iowa, 
375;  Welch  v.  Sackett,  12  Wis.  243. 


A  co-owner  may  separately  insnre 
his  interest  against  fire,  and  in  case 
of  loss  recover  and  retain  the  inror- 
anee;  for  this  is  taking  no  title  or 
advantage  to  the  prejudice  of  his  co- 
owner.  Harvey  v.  Cherry,  76  N.  Y. 
436.  Edvidence  by  admissions  of  co- 
party  jointly  liable,  see  CSiamberlayne 
Evid.,  {  1318  b. 
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divided    among   the   co-owners   in   proportion   to   their   several 

interests.^ 

Soy  too,  the  share  of  a  joint  or  oommon  owner  in  a  chattel  may 
be  taken  and  sold  in  execution  against  him.  But  the  sheriff  has 
no  right  to  take  and  sell,  on  an  execution  issued  against  only  one 
or  more  of  several  joint  or  common  owners,  the  entire  chattel; 
and  where  he  has  done  so,  the  injured  co-owner  may  sue  him  for 
his  own  share  in  the  proceeds;  or,  perhaps,  regarding  him  as  a 
trespasser,  prevent  him  in  season  from  taking  exclusive  pos- 
session of  the  thing  and  selling  it  at  all.^  The  practical  diffi- 
culty which  would  thus  be  encountered  where  the  chattel  was 
indivisible,  like  a  horse,  is  quite  apparent.  For  the  rule  appears 
to  be  general  that  if  two  persons  own  personal  property,  jointly 
or  in  common,  one  of  them  may  maintain  an  action  against  any 
third  person  who  appropriates  the  whole  to  the  exclusion  of  the 
joint  or  common  interest ;  in  respect  at  least  of  his  own  portion.^ 
On  the  other  hand,  the  undivided  interest  of  a  co-owner  of  chattels 


1.  See  Weleh  ▼.  Sackett,  12  Wie. 
243.  Where  one  of  two  tenants  in 
common  has  paid  his  share  of  a  joint 
mortgage,  and  the  other  has  mort- 
gaged his  portion  a  second  time,  the 
former  is  entitled  to  a  discharge. 
Southworth  y.  Parker,  41  Mich.  198. 

If  one,  disregarding  the  rights  of 
his  co-owner,  authorizes  a  third  per- 
son to  sell  a  horse  and  receives  the 
proceeds  to  himself,  it  is  a  conver- 
sion for  which  the  co-owner  may  sue 
hoth  wrongdoers.  €k>ell  ▼.  Morse, 
126  Mas0.  480.  And  see  Needham-  y. 
Hill,  127  Mass.  133;  Russell  y.  Rus- 
sell, 62  Ala.  48;  Williams  y.  Brassell, 
51  Ala.  397.  Or  the  co-owner  may  sue 
to  recover  his  proportion  of  the  price. 
Wright  y.  Searles,  59  How.  (N.  Y.) 
Pr.  176.  The  co-owner  who  is  wronged 
may  either  repudiate  the  sale  and  sue 
for  coDversion,  or  he  may  ratify  it 


and  sue  for  his  share  of  the  pro^ 
oeeds.  Perry  y.  Granger,  21  Neb.  579, 
33  N.  W.  2W. 

The  sale  'by  one  co-owner  without 
leave  of  the  other,  \a  an  ouster  and 
conversion,  and  the  co-tenant  may  fol- 
low the  chattel  into  the  hands  of  a 
purchaser,  or  recover  its  value  from 
the  wrong-doer.  Coursin's  Appeal, 
79  Penn.  St.  220.  See  Hooper  v. 
Bankhead,  171  Ala.  626,  54  So.  549. 

Destruction  of  unity  of  possession 
dissolves  the  co-tenancy.  Laughlin  v. 
(VReily,  92  Miss.  121,  45  So.  193; 
60  S.  E.  643  (N.  C). 

9.  Neary  v.  Cahill,  20  HI.  214; 
White  y.  Morton,  22  Vt.  15;  Shep- 
pard  V.  Shelton,  34  Ala.  652;  Hayden 
V.  Binney,  7  Gray,  416. 

8.  See  Bryant  v.  Clifford,  13  Met. 
138 ;  Boobier  v.  Boobier,  39  Me.  406 ; 
Goell  v.  Morse,  126  Mass.  480. 
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may  be  seized  and  sold  in  attachment  or  execution  if  the  property 
is  severable.^ 

But  the  ordinary  presumption  is  that  the  sole  possession  of  a 
chattel  by  one  joint  or  common  owner  is  the  possession  of  all; 
and  especially  must  this  be  true  of  indivisible  personal  properly.^ 
And  if  a  thing  is  owned  in  this  way  all  appear  to  be  equally  en- 
titled to  the  possession  of  it,  and  the  one  in  actual  possession  has 
a  right  to  maintain  that  possession  against  the  others.  Courts 
were  not  long  since  ill-disposed  to  meddle  in  such  cases;  and  the 
owner  out  of  possession  was  usually  left  to  await  his  opportunity 
and  take  the  chattel  when  he  could;  though  it  is  possible  that 
where  the  chattel  was  in  danger  of  being  injured  or  destroyed  by 
a  party  in  possesaion  who  would  be  unable  to  respond  in  damages, 
or  carried  wholly  without  the  jurisdiction,  a  court  of  equity 
would  require  him  to  deliver  possession  to  the  other  owners,  or 
else  give  security  against  its  injury  or  destruction;  a  similar  rule 
being  applied  sometimes  in  admiralty  where  part-owners  of  a  ship 
fall  to  agree  as  to  its  employment.^ 

§  164.  Remedies  of  Joint  and  Common  Owners  against  Third 
Persons. 

In  general,  joint  owners,  and  owners  in  common  of  chattels 
must  join  in  all  actions  relating  to  the  property ;  since  otherwise 
there  would  be  a  multiplicity  of  suits.^  Hence,  if  a  bond  or 
covenant  be  given  or  made  to  two  or  more  jointly,  all  must  join 
in  suing  upon  it;  and  so  with  any  joint  contract;  and  the  joint 


4.  Newton  ▼.  Howe,  29  Wis.  531; 
Boylston  Ins.  Co.  t.  Davis,  68  N.  C. 
17. 

5.  Brown  y.  Graham,  24  111.  628; 
Buckmaster  ▼.  Needham,  22  Vt.  617; 
Southworth  ▼.  Smith,  27  Conn.  3&5. 
For  application  of  the  rule  of  limita- 
tions to  the  possession  of  one,  see 
Bowen  v.  Preston,  48  Ind.  367 ;  Baker 
▼.  Chase,  55  N.  H.  61;  Harral  t. 
Wright,  57  Oa.  484. 


6.  See  Southworth  ▼.  Smith,  27 
Conn.  355;  Conover  ▼.  Earl,  26  Iowa, 
167 ;  Swartwout  v.  Evans,  37  111.  442. 
See  §  200,  post 

Special  contract  between  tenants  in 
common  may  affect  their  keveral  in- 
terests. 34  App.  D.  C.  575,  583  (pur- 
chose  of  an  incumbrance). 

7.  May  ▼.  Parker,  12  Pick.  34 ;  Lane 
y.  Dobyns,  11  Mo.  105. 
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owners  of  personal  property  are  properly  joined  in  an  action  of 
replevin  to  recover  possession.^  Hence,  too,  all  the  owners  should 
join  in  trover  or  trespass  for  conversion  or  injuries  to  the  prop- 
erty, or  in  assumpsit  for  money  received  by  a  third  person  from  a 
sale  of  their  common  property;  and  so  on.^  But  non-joinder,  in 
such  case,  is  usually  matter  of  abatement;  and  there  may  be 
legal  and  sufficient  cause  why  certain  co-owners  are  not  joined. 
Where,  it  is  said,  the  moving  cause  of  action  of  two  or  more  joint 
covenantees  is  several  and  not  joint,  each  may  maintain  his 
several  action  on  the  covenant;  thus,  there  are  instances,  such  as 
that  of  several  persons  being  interested  in  a  fund,  where  one  is 
paid  and  the  others  are  not;  or  where  one  seeks  his  share  in  the 
surplus  proceeds  of  a  sale  on  execution.^  It  is  held  that  if  a  co- 
owner  wrongfxdly  sells  and  converts  the  common  property,  and 
the  purchaser  again  sells  it  for  money,  the  other  co-owner  ntay 
bring  his  sole  action  of  trover  against  the  first  purchaser,  or  else 
may  waive  the  tort  and  sue  as  for  money  had  and  received,  to 
recover  his  interest  in  the  proceeds  of  the  sale  by  the  first  pur- 
chaser.^ An  action  cannot  be  sustained  in  the  name  of  two  where 
one  has  no  legal  interest  left  in  what  was  common  property,  hav- 
ing assigned  it  to  his  co-owner;^  though  a  third  person  may 
practically  take  the  place  of  a  coK)wner  by  assignment.^     In  a 


8.  Wms.  Pers.  Prop.,  17th  Eng.  ed. 
451;  Siin<B  ▼.  Harris,  8  B.  Monr.  55; 
Glover  ▼.  Austin,  S  Pick.  209;  Eisen- 
hart  y.  Slaymaker,  14  S.  &  R.  153. 

9.  White  ▼.  Brooks,  43  N.  H.  402; 
U.  S.  Dig.  Joint  Tenants,  635;  Little 
T.  Harrington,  71  Mo.  390. 

1.  Wms.  Pers.  Prop.,  3d  Am.  ed. 
276,  and  n.;  Parker  t.  Elder,  11 
Humph.  547;  Gatawissa  R.  R.  Co.  ▼. 
Titus,  49  Penn.  St.  277;  Bailey  ▼. 
Powell,  11  Wis.  419. 

9.  White  ▼.  Brooks,  43  N.  H.  402. 
See  Bates  v.  Marsh,  33  Vt  128; 
9upra,  p.  235,  n.  Where  there  are 
]»rties  to  a  joint  oontraet  and  one 


or  more  of  them  dies,  of  course,  on 
the  principles  of  joint  ownership,  the 
survivor  or  survivors  must  sue;  and 
if  all  are  dead,  the  representatives  of 
the  last  survivor.  Stowell  v.  Drake, 
3  Zabr.  310;  Wms.  Pers.  Prop.  276, 
Am.  note. 

8.  Murdock  v.  Chenango,  Ac.,  Ins. 
Co.,  2  Comst.  210. 

One  having  a  joint  interest  may 
proceed  alone  to  recover  possession 
from  a  mere  trespasser.  Lannes  v. 
Courege,  31  La.  Ann.  74;  52  So.  846; 
Craver  v.  Mossbach,  57  Wash.  662, 
107  Pac.  1037. 

4.  See  Grim  y.  Wicker,  80  N.  C.  348. 
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strong  emeigencj,  as  where  his  oo-owners  refuse  to  join  him  and 
are  non-residents,  the  co-owner  of  personal  properly  has  beea 
allowed  to  sue  separately  a  third  person  for  a  wrong  done  to  the 
thing.^  And  the  part  owner  who  is  in  sole  possession  is  some- 
times favored  in  such  suits/ 

Bills  and  promissory  notes  are  sometimes  owned  jointly  or  in 
common ;  and  it  is  fair  to  presume  that  the  single  holder  of  such 
a  chattel  may  sell  distinct  shares  to  different  persons  and  thus 
make  them  co-owners.  In  the  mercantile  community,  to  he  sure, 
those  who  own  a  bill  or  note  together  are  usually  to  be  deemed 
partners  or  qtuisi  partners ;  and  their  rights  and  liabilities  are  de- 
termined accordingly.  But  such  is  not  always  the  case ;  and  where 
a  note  is  payable  to  A.  and  B.  jointly,  it  should,  according  to  the 
better  authorities,  be  indorsed  by  each;  and  if  the  note  is  after- 
wards dishonored,  notice  should  be  sent  to  each,  and  not  to  one 
only.'' 

§  165.  Rights  and  Remedies  of  Co-owners  among  themselves. 
But  what  are  the  rights  and  remedies  of  joint  and  common 
owners  as  among  themselves?  If  the  property  is  an  indivisible 
chattel,  like  a  horse  or  a  mowing-machine,  the  common  law  affords 
very  little  comfort  to  the  party  who  happens  to  be  out  of  pos- 
session. The  exclusive  possession  being  in  one,  the  other's  legal 
remedy  is  in  general  to  take  it  back  when  he  can ;  for  though  the 
possessor  thereby  prevent  the  other  from  fairly  using  the  chattel, 
this  is  not  such  a  conversion  of  the  thing  as  to  justify  the  co- 
owner  in  a  suit,*     Ordinarily,  nothing  short  of  a  destruction  of 

5.  Peck  y.  McLean,  36  Minn.  228.  A  co-owner  held  not  liable  for  per- 

6.  Hasbrouck  v.  Winkler,  48  N.  J.  sonal  injuries  to  a  third  person  in- 
L.  431,  6  Atl.  22.  flicted  by  an   animal   which  has  es- 

7.  See  People's  Bank  v.  Keech,  26  caped  from  his  co-owner's  sole  pos- 
Md.  521 ;  Willis  v.  Green,  5  Hill,  232 ;  session.  Marsh  t.  Hand,  40  Hun, 
2    Dougl.    653,   n.     But   as   to   joint  339. 

makers,  see  Union  Bank  v.  Willis,  8  8.  Allen   v.   Harper,   26   Ala.   686; 

Met.  504,  amtra;  Harris  t.  Clark,  10  Southworth  t.  Smith,  27  Conn.  355; 

Ohio,  5;   Allen  v.  Harrah,  30  Iowa,  Co.   Lit.   199  b;   Bertrand  v.   Taylor, 

370;   Cooper  t.  Bailey,   52  Me.   230.  32  Ark.  470.     Recovery  between  ten- 
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the  chattel,  or  a  conversion  of  the  whole  to  his  own  use,  or  a  clear 
appropriation  of  the  whole  proceeds  of  a  sale^  or  something 
equivalent  to  an  utter  denial  of  the  coK)wnership  rights,  will 
render  the  owner  in  possession  liable  to  his  co-owners.  It  is  a 
little  uncertain,  however,  what  acts  constitute  a  conversion,  so  as 
to  justify  a  suit  at  law.'  A  mere  dispossession  certainly  does  not 
amount  to  conversion;  though  dispossession  might,  if  amounting 
to  total  expulsion  or  accompanied  by  other  acts  showing  a  hostile 
intent.  The  protest  or  demand  of  the  aggrieved  party  should 
make  the  wrong  clear.  ^  The  right  to  exclusive  possession  may 
follow  as  an  incident  of  the  power  to  sell,  where  co-owners  have 
agreed  to  give  the  latter  power  to  some  one  or  more  of  their  number ; 
in  which  case  those  invested  with  the  right  are  liable  to  account  for 
the  proceeds  of  the  sale.^ 

One  co-owner  cannot  maintain  replevin  against  the  other  with  re- 
spect to  the  joint  or  common  property.^     Nor  as  a  general  rule  can 


ants   in   common.     Book    10,   N.   T. 
Rpts.,  Bender  ed.,  note,  p.  453. 

9.  When  posaession  of  one  is  ad- 
yene  to  the  other.  Book  18,  N.  Y. 
Rpts.,  Bender  ed.,  note,  p.  303.  The 
aecret  removal  of  the  entire  property 
by  one  of  several  common  owners 
without  the  consent  or  knowledge  of 
the  others,  and  for  the  purpose  of 
selling  and  applying  the  proceeds  to 
his  own  use,  haa  been  held  not  to 
amount  to  a  conversion.  Jones  v. 
Brown,  38  E.  L.  k  £q.  304.  Nor 
even  the  sale  of  the  property  to  a 
stranger  by  one  common  owner  or  his 
agent.  Barton  v.  Burton,  27  Vt.  93. 
But  see  next  paragraphs;  Goell  v. 
Morse,  126  Mass.  480;  aiipra,  §  163. 
One  common  owner  of  a  chattel  can- 
not sue  the  other  for  a  conversion, 
unless  the  common  property  is  de- 
stroyed, carried  beyond  the  State 
jurisdiction,  or,  when  perishable,  so 
disposed  of  as  to  prevent  the  other 


from  recovering  it.  Grim  v.  Wicker, 
80  N.  C.  343;  Strauss  v.  Crawford, 
89  N.  C.  149.  The  sale  by  one  of  two 
or  more  co-owners  to  himself  is  open 
to  suspicion  of  fraud.  16  N.  T.  Supr. 
418.  A  sale  of  the  entire  interest  in 
a  personal  chattel,  in  which  there  is 
a  reversion,  whether  by  the  tenant  of 
the  particular  estate  or  by  a  stranger, 
is  an  injury  to  the  reversion,  for 
which  the  reversioner  may  maintain 
a  special  action  on  the  case ;  and,  al- 
though he  afterwards  regains  the 
possession,  before  the  termination  of 
the  particular  estate,  or  himself  be- 
comes the  purchaser  at  the  sale, 
neither  of  these  facts  is,  of  itself,  a 
bar  to  the  action.  Williams  v.  Bras- 
sell,  51  Ala.  397. 

1.  See  Waller  v.  Bowling,  108  N.  0. 
289. 

a.  See  Corbett  v.  Lewis,  53  Penn. 
St.  322 ;  74  Mich.  653. 

8.  Russell  ▼.  Allen,  13  K.  Y.  173; 
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he  maintain  an  action  against  his  co-owner  either  to  recover  their 
common  specific  chattel  or  for  his  nncBvided  interest  therein;  its 
mere  detention  by  the  other  party  affords  him,  moreover,  no 
relief/ 

This  apparent  indifference  of  the  common  law  to  the  ri^ts  of 
a  dispossessed  co-owner  in  chattels  does  not  commend  itself  to  the 
courts  of  our  own  land  at  the  present  day.  Equity  suggests  other 
possible  expedients  besides  suits  in  trover  and  conversion.'  The 
statutes  of  some  States  permit  an  action  at  law  to  be  brought  by 
the  aggrieved  co-owner  where  his  fellow-owner  simply  exercises 
exclusive  control,  and  takes  the  beneficial  enjoyment  to  himself.^ 
What  the  co-owners  have  previously  agreed  upon  together  may 
determine  their  respective  rights  and  remedies.^  And,  what  is 
more  especially  worthy  of  our  attention,  there  are  a  number  of 
decisions,  relating  chiefiy  to  oats,  hay,  grain,  and  gathered  crops, 
readily  divisible,  wherein  the  exclusive  appropriation  or  the  sale 


Buach   T.   Nester,   70   Mich.    525,   38      mon,   is  to  make  the   aggrieved   co- 


N.  W.  458.     See  Hardy  t.  Sprowle, 
32  Me.  322. 

4.  Baloh  ▼.  Jonee,  61  Cal.  234; 
Heller  ▼.  Hufsmith,  102  Penn.  St. 
533.  Ab  to  rights  and  liabilities  of 
co-owners,  see  Ghamberlayne,  Evid., 
S  1314  et  aeq.  Liability  between  them- 
selves. Book  25,  N.  Y.  Rpts.,  Bender 
ed.,  note,  p.  269. 

5.  See  Southworth  t.  Smith,  27 
Conn.  355. 

6.  See  Benjamin  v.  Stremple,  13 
111.  466;  Boyle  t.  Levings,  28  111. 
314;  Needham  v.  Hill,  127  Mass.  133. 
In  Alabama  a  trial  of  the  right  of 
property  may  be  maintained  whenever 
personal  property  is  seized  under  le- 
gal process,  when  trespass,  trover,  or 
detinue  would  lie  against  the  officer 
making  the  seimire.  Abraham  v.  Car- 
ter, 83  Ala.  8.  The  policy  of  some 
local  codes,  in  case  of  divisible  per- 
sonal property  whieh  Is  owned  in  corn- 


owner's  right  of  action  complete  upon 
a  demand  in  writing  for  his  share  or 
its  value.  Wood  v.  Noack,  84  Wis. 
398,  54  N.  W.  785.  Under  a  Rhode 
Island  statute,  if  one  co-owner  ex- 
cludes the  other  from  enjoyokent  of 
the  thing,  the  tiggrieved  co-owner  is 
entitled  to  an  account.  15  R.  I.  312. 
See  as  to  injunction  as  a  remedy. 
Hancock  v.  Thorpe,  129  €ku  812,  60 
S.  E.  168. 

7.  See  [1892]  2  Q.  202.  And  one 
co-owner  trusted  by  the  others  to  take 
possession  for  the  common  benefit  will 
be  held  to  account  accordingly.  Pierce 
V.  Pierce,  8ff  Mich.  233,  50  N.  W.  851 ; 
Smith  V.  Smith,  150  N.  C.  81,  63 
S.  E.  177;  Morrison  v.  Roekl,  215 
Mo.  545,  114  S.  W.  981.  Good  faith 
towards  co-owners  is  required.  lb. 
And  see  Roll  y.  Everett,  73  N.  J.  E. 
697,  71  Atl.  263. 
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by  one  of  the  joint  or  common  owners,  with  a  full  retention  of 
the  proceeds,  has  been  treated  as  a  conversion  sufficient  to  justify 
his  fellow-owners  in  suing  him  in  trover.  The  reason  for  this 
exception  to  the  general  rule  is  sometimes  said  to  be  that  the 
chattel  is  of  such  a  nature  as  to  be  necessarily  destroyed  by  its 
use.^  But  the  more  satisfactory  because  the  more  comprehensive 
reason  may  be  found  in  the  distinction  which  is  afforded  between 
divisible  and  indivisible  personal  property.  The  fact  that  one 
takes  into  his  possession  and  uses  exclusively  a  horse  or  machine 
for  the  time  being,  does  not  necessarily  prove  that  he  means  to 
repudiate  the  rights  of  the  others ;  since  the  property,  if  not  used 
in  some  such  way,  could  hardly  be  used  at  all.  But  where  the 
property  is  in  its  nature  divisible,  like  money  and  grain,  requir- 
ing no  act  of  sorting  or  setting  apart,  and  each  co-owner  might 
and  ordinarily  would  carry  off  his  own  share,  the  presumptions 
are  quite  different  where  one  takes  the  whole  into  his  custody 
and  refuses  to  give  up  any  portion.  And  there  is  often  a  cor- 
responding difference  apparent  in  the  matter  of  a  sale  in  these 
two  species  of  property.  But  the  right  to  enjoy  and  dispose,  even 
of  divisible  property,  as  between  joint  and  common  owners,  may 
be  regulated  by  their  own  agreement  among  themselves.' 

Any  such  misuse  of  the  joint  or  common  property  as  amounts 
to  destruction  or  spoliation  thereof  constitutes  conversion,  and 
authorizes  a  suit  by  or  on  behalf  of  the  injured  parties.  But  the 
usual  and  legitimate  exercise  of  the  right  of  enjoyment  is  no  such 
spoliation  or  destruction.  Under  some  circumstances,  a  co-owner 
of  machinery  may  take  it  out  of  the  mill  where  it  is  usually  kept 
and  set  it  up  in  his  own  mill;  but  the  case  must  be  very  strong 
to  justify  such  a  proceeding;  and  the  disseverance  and  removal 


8.  Lowe  V.  Miller,  3  Gratt.  205 
Ohannon  v.  Lusk,  2  Lansing,  211 
Smjthe  ▼.  Tankereley,  20  Ala.  212 


oeptions.  37  Hun,  594.  For  conver- 
sion of  promissory  note,  eee  Winner 
▼.  Penniman,  35  Md.  163. 


Freese  ▼.  Arnold,  99  Mich.  13.    Trover  9.  See   Crocker  t.  Carson,  33  Me. 

lies  for  using  hay,  but  not  for  selling  436,  71  Ail.  S58,  104  Me.  264;  93  Pac. 

it     59  Vt.  363.    Wool  from  a  whole  566  (Utah). 
flodc  does  not  come  within  such  ex- 
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of  heavy  and  strongly  fastened  machinery,  which  is  in  working 
order,  from  the  mill  where  it  belongs,  on^t  generally  to  justify 
a  suit  on  the  ground  of  its  practical  destruction  or  spoliation.^ 
Sometimes  a  coK>wner  may  alter  the  nature  of  the  chattel  while 
turning  it  to  its  ordinary  and  valuable  use,  and  yet  not  render 
himself  liable,  as  where  he  extracts  oil  from  the  whale ;  for  instead 
of  destroying  the  property,  though  changing  its  form,  he 
prevents  it.  from  deteriorating  in  value.  But  to  mix  iron  owned 
in  common  with  other  iron,  melt  the  whole  into  an  undistinguish- 
able  mass,  and  manufacture  new  articles  from  this  mass,  would 
amount  to  a  conversion.^  And  so  would  dismantling  or  so 
disposing  of  machinery  as  to  render  it  unfit  for  its  proper  use.^ 


§  166.  The  Same  Subject;  Contribution,  Partition,  etc 

The  law  favors  remedies  by  one  joint  or  common  owner  against 
another  to  recover  his  share,  not  only  in  the  proceeds  of  a  sale,  but 
in  the   income  or   profits  of  the   joint  or  common  property, 


1.  Gf.  Dodd  ▼.  Wat8<Mi,  4  Jones  Eq. 
48;  SymondB  ▼.  HarrU,  51  Me.  14; 
Benedict  ▼.  Howard,  31  Barb.  569. 

9.  Redlngton  ▼.  Chase,  44  N.  H.  36. 
See  Fennings  y.  Grenville,  1  Taunt. 
241;  Agnew  ▼.  JoluMon,  17  Penn.  St. 
373. 

8.  Given  ▼.  Kelly,  85  Penn.  St.  309. 
It  ia  held  that  the  taking  of  a  chat- 
tel mortgage  on  the  property  from  a 
co-owner  aa  security  for  his  debt  is 
no  oonyersion  by  the  mortgagee,  even 
though  the  giving  it  be  a  conversion 
by  the  mortgagor  (as  to  which,  qu,) ; 
and  that  even  the  taking  possession 
of  the  thing  on  default  of  the  mort- 
gagor is  no  ouster  of  the  co-owner's 
right,  so  as  to  enable  him  to  sue  the 
mortgagee  without  demand.  A  con- 
version must  be  established,  or  at 
least  a  possession  so  hostile  as  to  ex- 
clude the  co-owner's  beneficial  enjoy- 
ment  or    fully    ignoring    his    right. 


Osbom  V.    Schenck,   83   N.   Y.   201; 
Needham  v.  Hill,  127  Mass.  133. 

See  Stevenson  v.  Boyd,  153  Gal. 
630,  96  Pac.  284,  19  L.  R.  A.  N.  8. 
525,  n.;  Adama  v.  Bristol,  126  App. 
Div.  660,  111  N.  Y.  S.  231;  Warren 
V.  Coal  Co.,  84  Misc.  21,  145  N.  Y.  S. 
902  (conversion  by  one) ;  Birnel  v. 
Boyd,  53  Ind.  App.  310,  101  N.  B. 
657;  Yoakum  v.  Davis,  162  Mo.  App. 
253,  144  S.  W.  877  (no  replevin) ; 
Weiss  V.  Weiss,  75  Misc.  644,  133 
N.  Y.  S.  1021 ;  Merrill  v.  Mason,  159 
Mo.  App.  605,  141  S.  W.  454;  Rocky 
Mountain  Co.  v.  Lunt,  46  Utah,  299, 
151  Pac.  521;  Johnson  v.  McFry,  14 
Ala.  App.  170,  68  So.  716;  Wolfe  v. 
Childs,  42  Colo.  121,  94  Pac.  292; 
Doyle  V.  Bush,  171  N.  C.  10,  86  S.  E. 
165  (mortgage  of  the  common  prop- 
erty) ;  Willis  V.  Whayne,  142  Ky.  352, 
134  S.  W.  150  (limitations) ;  Wo- 
mack  V.  Douglas,  157  Ky.  716,  163 
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wherever  such  share  has  been  withheld  from  him  against  his 
consent;  and  remedies  of  this  sort  are  sometimes  extended  by 
statute/  ThuSy  where  co-owners  sell  and  one  receives  the  entire 
purchase-money,  the  other  can  maintain  an  action  for  money  had 
and  received  to  recover  his  proportion.^  Herein  joint  and 
common  owners  have  an  advantage  over  partners,  who  cannot  sue 
at  law,  but  must  bring  a  bill  in  equity  for  a  mutual  settlement  of 
accounts.^  Compensation  for  individual  services  in  managing  or 
taking  care  of  the  property  is  not  favored,  where  a  co-owner 
claims  it,  except  upon  the  basis  of  a  mutual  understanding/ 
Where  a  co-owner  acquires  an  outatanding  adverse  title,  he  may 
be  presumed  to  take  it  for  the  benefit  of  all  the  coK)wners,  subject 
to  their  liability  for  contribution  to  the  cost ;  and  so  too  where  he 
removes  an  incumbrance.^    But  while  one  ought  not  to  be  per- 


S.  W.  1130  (oo-owner  must  ratify); 
Adams  y.  Bristol,  196  N.  T.  510,  89 
N.  E.  1095;  Woods  v.  Bank  of  Hay- 
wards,  10  Cal.  App.  190,  106  Pac.  956 
(chattel  mortgage). 

4.  See  Dyer  t.  Wilbur,  48  Me.  287  ; 
White  V.  Brooks,  43  N.  H.  402;  Ben- 
net  ▼.  Bullock,  35  Penn.  St.  364; 
Keyser  ▼.  Morehead,  23  Idaho,  501, 
130  Pac.  992;  Victoria  Gopper  Min- 
ing Co.  y.  Rich,  193  Fed.  314,  113 
C.  C.  A.  238 ;  Maekotter  y.  Maekotter, 
74  Mite.  214,  131  N.  T.  S.  815 
(equity). 

i.  59  How.  (N.  Y.)  Pr.  176.  Cf. 
Oliye  y.  Bfartell,  83  Vt.  120,  74  Atl. 
1060;  Annon  y.  Brown,  65  W.  Va. 
34,  63  S.  E.  691. 

6.  But  see  Vose  y.  Singer,  4  Allen, 
226.  And  see  Coursin's  Appeal,  79 
Penn.  St.  220,  to  the  effect  that  the 
prooeeds  of  sale  of  a  chattel  by  one 
co-owner  cannot  be  followed  by  the 
other  into  any  business  into  which 
the  wrong-doer  may  haye  inyested 
it  so  as  to  hold  him  to  account  for 
the  profits. 


Where  one  tenant  in  common,  on 
the  refusal  of  the  other  to  join  him, 
makes  necebsary  repairs,  for  the 
benefit  and  preseryation  of  the  joint 
property,  he  may  maintain  a  bill 
in  equity  against  his  co-tenant  for 
contribution.  McDearman  y.  McClure, 
31  Ark.  559.  See  further,  Newman 
y.  Newman,  27  Gratt.  714;  Tallman 
y.  Barnes,  54  Wis.  181. 

7.  Puller  y.  Fuller,  23  Fla.  236. 
But  a  mutual  understanding  on  this 
point  should  be  respected.  Barry  y. 
Coyille,  129  N.  Y.  302,  29  N.  E.  307. 
Right  of  action  for  repairs  and  im- 
proyements.  Book  31,  N.  Y.  Rpts., 
Bender's  ed.,  note,  p.  285. 

8.  Burgett  y.  Taliaferro,  118  HI. 
503,  9  N.  E.  334;  Dray  y.  Dray,  21 
Ore.  59,  27  Pac.  223;  Moon  y.  Jen- 
nings, 119  Ind.  130;  Turner  y.  Saw- 
yer, 150  U.  S.  578,  14  S.  Ct.  192.  Ad- 
yerse  possession  by  an  owner  in  com- 
mon will  only  run  from  the  time 
when  knowledge  was  brought  home  to 
his  co-owner.  Stewart  y.  Stewart,  88 
Wis.  364 ;  Van  Gunder  y.  Va.  Goal  4 
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mitted  to  get  a  paramount  advantage  so  as  to  oust  his  coK)wner, 
there  is  no  reason  why  he  may  not  fairly  buy  in  the  independent 
interest  of  another  ooowner  similarly  situated  and  gain  control 
by  such  means.' 

What  course  shall  be  pursued  for  obtaining  a  partition  of 
chattels  held  by  co-owners  must  be  left  somewhat  to  reason  and 
conjecture.  No  action  lies  at  law  for  the  partition  of  personal 
property;  but  any  oral  and  voluntary  partition  which  has  been 
framed  and  carried  into  effect  by  the  parties  themselves,  each 
taking  his  allotted  share,  is  a  valid  one.^  Common  sense  sug- 
gests that  the  co-owners  of  a  single  indivisible  chattel,  who  desire 
a  final  severance  of  the  thing,  sell  it  and  take  their  respective 
shares  in  the  proceeds,  unless  one  buys  out  the  other;  and  if  co- 
owners  cannot  agree  to  thus  dispose  of  the  property,  a  court  of 
equity  will  afford  relief.^  As  to  personal  property  which  is 
severable  in  its  nature  and  lies  in  common  bulk  of  the  same  qual- 
ity, each  co-owner  may  sever  and  appropriate  his  own  share  at 
any  time,  if  it  can  be  determined  by  measurement^  count,  or 
weight ;  and  whether  he  sell,  consume,  or  destroy  it,  this  matters 
nothing  to  the  other  co-owners  so  long  as  their  respective  shares 
are  not  injured  thereby.  Not  only  is  the  consent  of  the  other 
co-owners,  in  absence  of  controlling  stipulations,  unnecessary  to 
the  completion  of  a  severance  in  this  manner,  but  they  have  no 
right  to  take  the  property  into  their  exclusive  keeping  so  as  to 
prevent  him  from  severing  his  interest.^     Furthermore,  the  co- 


Iron  Co.,  52  F«d.  838,  3  C.  C.  A.  294.      lie  sale) ;    Goburn  v.  Page,  105  Me. 


The  posseBsioii  of  a  tenant  in  common 
is  not  usually  to  be  considered  ad- 
verse where  there  is  no  ouster  nor  an 
equivalent  act.  See  108  Penn.  St.  595. 
Purchase  by  one  joint  tenant  inures 
to  all.  Book  15,  N.  T.  Rpts.,  Ben- 
der's ed.«  note,  p.  Ii5. 

9.  See  Snell  v.  Harrison,  104  Mo. 
158 ;  Starkweather  ▼.  Jenner,  216  U.  S. 
524,  30  S.  Ct.  382  (purchase  at  a  pub- 


458,  14  Atl.  1026. 

1.  Bruce  ▼.  Osgood,  113  Ind.  360, 
14  N.  E.  563. 

8.  Barney  t.  Leeds,  54  N.  H.  128. 
See  §  166  a ;  Ennis  v,  Hutchinson,  30 
N.  J.  Eq.  110. 

8.  See  Fobes  v.  Shattuck  22  Barb. 
568;  Tinney  t.  Stebbins,  28  Barb. 
290.  One  tenant  in  common  of  a 
chattel  may  recover  from  another 
money  expended  beyond  his  due  pro- 
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owner's  share  in  personal  property  severable  by  weight,  measure- 
menty  or  oonnty  may  be  demanded  of  the  coK)wner '  having  pos- 
session of  the  whole;  and,  on  the  latter's  refusal  or  conversion, 
the  former  may  sue  in  his  own  name  for  his  share  without  join- 
ing all  the  other  oo-owners.^  Where  a  sale  of  the  whole  property 
has  actually  taken  place,  any  one  of  the  coowners  may  recover 
his  share  from  the  purchaser  without  joining  other  ooowners; 
and  in  this  way,  by  ratifying  the  wrongful  transfer  ft  his  co- 
owner,  may  an  aggrieved  party  clear  himself  of  the  whole 
inconvenient  relation.^ 

§  166a.  The  Same  Subject;  Partition  in  Equity. 

Partition  between  co-owners  is  a  matter  of  individual  right; 
and  hence,  as  legal  remedies  are  confessedly  inadequate,  any 
court  having  general  equity  jurisdiction  to  grant  partition,  may 
do  so  upon  the  application  of  any  owner  of  personal  property  in 
common  whose  title  is  clear;  nor  can  the  unwillingness  of  the 
other  party  or  parties  defeat  this  right.^  An  actual  partition  of 
the  property  is  the  preferred  relief  thus  afforded ;  but  if  division 
be  impracticable,  a  sale  of  the  chattel  or  chattels  will  be  ordered 
with  an  accounting  and  division  of  the  proceeds/  Whichever 
method  be  adopted,  the  same  equitable  principles  and  the  same 
just  regard  for  the  several  interests  involved  should  apply. 
Common  owners  or  tenants  of  a  life  estate  can  maintain  such  a 
suit ;  ^  even  an  undivided  fractional  part  of  the  whole  common 

portion  under  some  circumstances  of      58  N.  H.  384;  Perry  v.  Granger,  21 


express  or  implied  contract.  Gard- 
ner y.  Clereland,  9  Pick.  334.  And 
see  U.  S.  Dig.  Joint  Tenants,  634; 
McDearman  v.  MeClure,  31  Ark.  559. 
Such  expenditures  or  serrioes  ren- 
dered may  be  set  off  in  action  em  con- 
tractu, bat  not  in  defence  of  trover, 
which  is  in  tort.  RusseU  v.  RnsaeU, 
62  AU.  48. 

4.  LobdeU  ▼.  StoweU,  51  N.  Y.  70; 
StaU  ▼.  Wilbur,  77  N.  Y.  158. 

i.  Lyman  ▼.  Boston  k  Maine  R., 


Neb.  579,  33  N.  W.  261. 

6.  Willard  v.  WilUrd,  145  U.  S. 
116;  Spaulding  v.  Warner,  59  Vt. 
646;  Kennedy  ▼.  Boykin,  35  S.  C.  61; 
Godfrey  ▼.  White,  60  Mich.  443,  27 
N.  W.  593. 

7.  lb.  Statutes  are  found  in  fur- 
therance of  such  remedies.  145  U.  8. 
116.  Sale  at  public  auction  is  favored 
generally.  Blakemore  v.  Blakemore, 
2  So.  565,  39  La.  Ann.  804. 

8.  Hawkins  y.  McDongal,  125  Ind. 
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property  is  sometimes  set  off  upon  petition ; '  and  an  owner  in 
common  out  of  possession  may  r^ain  his  cause  notwithstanding 
the  co-owner  has  the  actual  and  exclusive  possession.^  The  co- 
owner  is  not  compelled  to  defer  his  right  of  partition  in  the  hope 
of  some  future  speculative  rise  of  value;  ^  nor  have  third  per- 
sonsy  such  as  creditors  of  a  co-owner,  any  right  to  intervene  in 
such  judicial  proceedings.^  But  the  court  which  partitions  will 
properly,  ascertain  in  advance  the  respective  interests  in  the 
property.* 

§  167.  Disadvantage  of  Joint  or  Common  Ownership. 

If  the  doctrines  of  a  joint  and  common  ownership  in  things 
personal  appear  rather  vague,  meagre,  and  unsatisfactory,  this  is 
doubtless  because  they  are  so  seldom  applied  in  the  courts.  To 
adjust  controversies  between  those  who  are  so  unfortunate  as  to 
have  once  become  chattel  communists,  and  to  determine  how  far 
each  proprietor  shall  enjoy  or  dispose  of  what  ought  to  be  either 
sold  and  divided  or  else  managed  upon  some  special  agreement, 
is  a  task  which  the  judiciary  are  reluctant  to  assume.  If  per- 
sons have  money  to  invest  or  chattels  whose  use  is  likely  to  bring 
in  profit,  and  their  desire  is  to  mass  their  several  interests  to- 
gether for  some  joint  business  operation,  without  organizing  a 
company,  they  will  be  most  likely  to  find  themselves  drawn  into 
partnership:  a  relation  which  involves  greater  risks,  but  is  far 
better  adapted  to  the  wants  of  a  mercantile  community,  than 
that  of  either  a  joint  or  a  common  ownership.  It  is  this  relation 
of  partnership  which  we  shall  proceed  to  examine  in  our  next 
chapter. 

527,  2S  N.  E.  807.    And  see  McQueen  8.  Steyens  ▼.   McConnick,   90   Va. 

V.  Turner,  91  Ala.  273,  8  So.  863.  735,  19  S.  E.  742. 

9.  Donner  v.  Quartermass,  90  Ala.  4.  As  to  a  tenant  in  common  not 

164,  8  So.  715.  in  actual  possession,  whose  title  is  dis- 

1.  Barker  v.  Jones,  62  V.  H.  497.  puted,  see  Crisooe  v.  Hambrick,  47 

8.  Land  ▼.  Smith,  44  La.  Ann.  931,  Ark.  235, 1  8.  W.  150. 

11  So.  577. 
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§  167a.  Joint  Adventures  and  Adventurers. 

Many  of  our  latest  cases  discuss  ^' joint  adventures"  and 
^^  joint  adventurers."  This  name  seems  to  be  applied  to  those 
special  combinations  of  two  or  more  persons^  where  in  some 
specific  venture  a  profit  is  jointly  sought  without  any  actual 
partnership  or  corporate  designation*  All  such  persons  are 
partners  or  quari  partners,  rather  than  joint  or  common  owners; 
andy  as  our  next  chapter  will  show,  with  essentially  the  rights 
and  disabilities  which  pertain  to  the  partnership  relation,  al- 
though less  comprehensive  or  permanent  in  the  scope  intended*^ 

i.  Bee    McMillan    ▼.    Whitley,    3S  Streat  y.  Wolf,  135  App.  Diy.  81,  119 

Utah,  452,  113  Pac.  1026;   Jones  v.  N.  Y.  8.  779. 

Kinney,    146   Wis.   130,   131   N.   W.  Joint  adyenturers  may  assign,  nn- 

339;  Edwards  y.  Johnson,  90  8.  C.  90,  like  a  partner,  160  App.  Diy.  725,  146 


72  8.  £.  638;  Knudson  y.  George,  157 
Wis.  520,  147  N.  W.  1003;  Bryan  y. 
Thompson  Co.,  258  Mo.  187,  167  8.  W. 
440. 

Joint  adyentnrers  must  exercise 
good  faith  toward  each  other;  and  if 
one  obtains  a  secret  profit  from  any 
Source  touching  the  joint  business, 
he  must  treat  it  as  their  common 
profit.  Selwyn  Co.  y.  Waller,  142 
N.  Y.  8.  1051  (Sup.  Spec.  Term,  Co. 
1913);  Gamble  y.  LoflSer,  28  S.  D. 
239,  133  N.  W.  288;  Bond  y.  Taylor, 
68  W.  Va.  317,  69  8.  E.  1000.  Ad- 
yances  made  by  a  party  to  the  joint 
adventure  merely  entitle  him  to  re- 
imbursement. Migel  y.  Heller,  Hirsh 
&  Co.,  151  App.  Diy.  637,  136  N.  Y. 
8.  969;  Briggs  y.  Boynton,  212  Mass. 
5,  98  N.  E.  794.  As  to  authority  to 
pledge  the  joint  property  of  the  en- 
terprise, see  Smith  y.  Bank,  151  App. 
Diy.  317,  135  K.  Y.  8.  985.  And  see 
Manker  y.  Tough,  79  Kan.  46,  98 
Pac.  792. 

As  to  net  profits  and  charges,  see 
Stone  y.  Wright  Wire  Co.,  199  Maes. 
306,  85  N.  E.  471;  Botsford  y.  Van 
Riper,   33   Key.   156,   110  Pac   705; 
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N.  Y.  57.  Shares  are  presmnably 
equal,  but  presumption  may  be  re- 
butted. Campbell's  Gas  Co.  y.  Ham- 
mer, 78  Ore.  612,  153  Pac.  475.  The 
furnishing  of  capital  is  not  essential. 
Botsford  y.  Van  Riper,  33  Ney.  156, 
110  Pac.  705.  As  to  the  purchase  by 
one,  see  Boqua  y.  Marshall,  88  Ark. 
373,  114  8.  W.  714.  And  see  Thacke 
y.  Hernsheim,  115  N.  Y.  8.  216  (Sup. 
App.  Term,  1909). 

See,  further,  Gasser  y.  Wall,  111 
Minn.  6,  126  N.  W.  284;  Runkle  y. 
Burrage,  202  Mass.  89,  88  N.  E.  573 ; 
Jackson  y.  Hooper,  76  N.  J.  E.  185, 
74  Atl.  130  (an  implied  relation; 
Berry  y.  Colborn,  65  W.  Va.  493,  64 
8.  E.  665;  Whitman  y.  Bartlett,  156 
Ala.  546,  46  So.  972;  Stone  y.  Wright 
Wire  Co.,  199  Mass.  306,  85  N.  E. 
471  (insurance  charge) ;  Irby  y.  Cage, 
Drew  &  Co.,  121  La.  615,  46  So.  670; 
Reed  y.  Engel,  237  111.  628,  86  N.  E. 
1110;  Bemitt  y.  Smith-Powers  Co., 
184  Fed.  139  (Ore.  C.  C.  1911). 

Rules  which  goyem  rights  of  par- 
ties in  Joint  Adyentures.  Book  22, 
K.  Y.  Rpts.,  Bender'a  ed.,  note,  p.  784. 
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on  business  for  a  common  profit,'  though  differently  organized. 
Of  course,  the  partnership  combination  is  founded  upon  some 
contract  express  or  implied.  So,  the  combination  of  capital, 
whether  consisting  in  money  or  goods,  and  of  labor,  whether  it  be 
skilled  labor  or  not,  may  be  in  any  proportion  agreed  upon. 
Furthermore,  while  the  object  is  that  of  common  benefit  or  profit, 
the  relation  usually  extends  to  a  commxmity  of  loss  as  well  as  of 
gain.  The  word  "firm"  is  often  used  synonymously  with 
partnership.  It  is  said  that  whether  a  partnership  exists  is  a 
question  of  fact;  but  what  constitutes  a  partnership  is  a  question 
of  law.^ 

Some  kind  of  a  contract  must  be  made  in  order  to  constitute  a 
partnership  combination,  and  this  contract  must  have  been  exe- 
cuted. An  agreement  in  writing  to  become  partners  is  commonly 
designated  by  the  name  of  "  articles  of  partnership."  But  the 
partnership  contract  need  not  be  in  writing;  it  may  be  verbal.^ 
Not  even  an  express  verbal  contract  is  necessary;  for  a  partner- 
ship may  grow  out  of  transactions  or  relations  in  which  the 
word  "  partner "  is  not  uttered,  and  it  is  often  to  be  gathered 
from  the  conduct  of  the  parties.    From  that  joinder  of  interests 

9.  The  entity  theory  of  pertnership      ertson    v.    Corsett,    3d    Mich.    777; 


is  clearly  laid  down  in  Rosenhaum  y. 
Hayden,  22  Neb.  744,  36  N.  W.  147, 
and  in  Robertson  t.  Corsett,  39  Mich. 
784;  Walker  ▼.  Wait,  50  Vt.  676. 

It  should  be  noted  that  the  legal 
entity  theory  of  a  partnership  has  not 
been  adopted  in  the  Uniform  Partner- 
ship Act  approved  by  the  Commission- 
ers on  Uniform  State  Laws  in  1914. 
For  an  instructive  discussion  of  the 
whole  subject,  see  29  Harvard  Law 
Review,  pp.  158  et  »eq, 

1.  Pars.  Partn.,  §  6,  and  cases  cited ; 
Gabriel  v.  Evill,  6  Car.  k  M.  358. 
The  word  "  entity  "  is  brought  out  in 
modern  American  cases.  Cross  v. 
Burlington  Bank,  17  Kans.  336;  Rob- 


Walker  V.  Wait,  50  Vt.  668. 

See  as  to  "joint  adventurers,"   i 
167  a  supra, 

a.  Pars.  Partn.  6.  But  cf .,  as  to  a 
possible  distinction.  Cutler  v.  Thomas, 
25  Vt.  73.  According  to  the  weight 
of  authority,  a  partnership  may  be 
verbal  even  if  formed  for  the  purpose 
of  dealing  in  land,  though  some  au- 
thorities require  a  writing.  Pars. 
Partn.,  §  6,  4th  ed.  and  notes.  What 
agreement  makes  parties  'partners. 
Book  16,  N.  T.  Rpts.,  Bender  ed., 
note,  p.  35.  Establishment  of  part- 
nership by  self-6erving  declarations, 
see  Chamberlayne  Evid.,  §§  2734, 
2735.  Proof  of,  by  reputation, 
Chamberlayne  Evid.,  §  2751. 
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and  conduct  which  the  law  confiiders  equivalent  to  partnership, 
the  agreement  of  persona  to  become  partners,  sometimes  for  an 
extensive  business,  and  sometimes  in  a  single  transaction^  will  be 
inferred.^ 

But  to  oonstitute  a  legal  partnership,  the  contract  must  be  for 
legitimate  purposes.  Hence,  combinations  formed  for  smuggling, 
gambling,  and  making  counterfeit  bills  are  not  partnerships  at 
all ;  for  on  general  principles  such  a  contract  of  parties  would  be 
illegal  and  void/  And  where  a  government  officer  contracted 
for  the  building  of  a  fort,  stipulating  fraudulently  for  a  share  in 
the  profits,  it  was  held  that  no  partnesrhip  had  been  thereby 
created/  Restrictions  upon  the  formation  of  partnerships  have 
sometimes  been  imposed  by  statute;  as  in  England,  where  a 
statute  made  it  unlawful  for  a  partnership  beyond  six  persons 
other  than  the  Bank  of  England  to  carry  on  the  banking  business.^ 
Such  l^slation  is  sometimes  founded  upon  a  just  policy;  but 
often  it  is  for  the  purpose  of  securing  to  certain  favored  mo- 
nopolies the  sole  enjoyment  of  their  peculiar  business  with  all 
accruing  gains.  In  general,  partnerships  are  permitted  to  exist 
by  our  law  for  all  legitimate  purposes,  and  indeed  it  is  corpora- 
tions rather  than  partnerships  that  in  our  day  unite  numeroua 
interests. 

The  agreement  to  constitute  a  partnership,  like  other  agree- 
ments, must  be  voluntary;  that  is  to  say,  each  and  every  partner 
must  of  his  own  free  will  enter  into  it.  But,  in  conformity  with 
general  principles,  the  assent  of  a  partner  need  not  be  testified 
in  express  terms,  for  it  may  be  tacit  and  inferable  from  the  acts 
and  conduct  of  the  parties.  And  simple  reluctance  to  enter  into 
a  partnership  is  superseded  by  the  fact  that  the  assent  to  enter 

8.  Pars.  Partn.,  §  7;  Story  Partn.,  6.  Bartle  v.  Coleman,  4  Pet.  184; 

§  86;  Smith  Com.  Law,  194.  Eastman  ▼.  Dunn,  34  R.  I.  516,  83 

4.  Pars.    Partn.,    §    8,    and    cases  Atl.  1057   (executory  agreement), 

cited.     See  as  to  winding  up  an  il-  6.  Stat.  6  Anne,  c.  22,  §  9.     See 

legal  partnership,  Brooks  ▼.  Martin,  Pars.  Partn.,  §  8 ;  Hodgson  t.  Temple, 

2  Wall.  70;  l^kes  ▼.  Beadon,  11  Ch.  5  Taunt.  181;  Stat.  6  Geo.  I,  c.  18, 

D.  170 ;  120  Mass.  9,  18.  §  12. 
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was  finally  given.^  A  mere  agreement  to  admit  a  new  partner 
does  not  of  itself  constitute  a  partnership,  though  the  breach  of 
it  might  lay  the  foundation  for  an  action  for  damages.  The 
choice  of  persons  is  favorably  regarded  in  the  formation  of  a 
partnership;  and  fraud  or  coercion  would  certainly  vitiate  the 
contract  ^  and  justify  a  court  of  equity  in  rescinding  it  at  liie  in- 
stance of  the  injured  party.' 

§  171.  The  Same  Subject;  Competency  oi  Parties  to  become 
PaiTtncrs. 

As  to  the  personal  competency  of  parties  to  the  agreement  of 
partnership,  the  legal  disabilities  are  much  the  same  as  in 
ordinary  contracts ;  and  the  usual  exceptions  are  those  of  infants, 
married  women,  insane  persons  under  guardianship,  and  alien 
enemies ;  to  which  may  be  added  corporations.  Infants,  being  in 
strictness  bound  only  by  their  contracts  for  necessaries,  would  of 
course  be  undesirable  partners,  even  if  possessed  of  good  business 
experience.^    As  to  married  women,  the  common-law  disability  to 


7.  Mason  v.  Gonnell,  1  Whart.  381; 
Pars.  Partn.,  §  9,  and  cases  cited; 
Weinstein  v.  Welden,  80  Misc.  348, 
142  N.  Y.  S.  406. 

8.  Tattersall  ▼.  Qroote,  2  Bos.  &  P. 
131 ;  Freeborn  v.  Smith,  2  WalL  160 ; 
Pars.  Partn.,  §  10;  145  U.  8.  578; 
Story  Partn.,  §  5;  Mason  y.  Gonnell, 
X  Whart.  381. 

9.  30  N.  Y.  8.  1106,  145  App.  Div. 
950  (a  rural  combination  for  tele- 
phone purposes) ;  Harrill  v.  Davis, 
168  Fed.  187,  94  C.  C.  A.  47  (de- 
fective corporate  organization  and  an 
enabling  act) ;  Studebaker  Co.  v. 
Dodds  &  Runge,  161  Ey.  542,  171 
S.  W.  167 ;  Jones  v.  Gould,  209  N.  Y. 
419,  103  N.  E.  720  (a  syndicate)  ; 
Zimmerman  ▼.  Harding,  227  U.  S. 
489,  33  S.  Ct.  387;  Freeman  v.  Lowell 
Specialty  Co.,  174  Mich.  59,  140  N.  W. 


572  (partners  in  a  patent  right) ; 
Mogart  V.  Smouse,  112  Md.  615  (a 
land  speculation) ;  Jennings  v.  Dark, 
175  Ind.  332,  92  N.  E.  778;  Virginia- 
Carolina  Co.  v.  Fisher,  58  Fla.  377, 
50  So.  504;  Hutohins  v.  Page,  204 
Mass.  285,  90  N.  E.  565  (defective 
limited  partnership) ;  Nichols  v. 
Buell,  157  Mich.  609,  122  N.  W.  217; 
Keuper  v.  Mette's  Unknown  Heirs, 
239  III.  586,  88  N.  E.  218;  Swing  v. 
Richardson  Co.,  76  Ohio  St.  590,  81 
N.  E.  1196. 

There  may  be  an  estoppel  to  deny 
partnership.  Hamner  v.  Barker,  144 
S.  W.  1180  (Tex.  Civ.  App.  1912); 
Bing  V.  Schmitt,  226  Pa.  622,  75  Ail. 
854. 

1.  See  Schoul.  Dom.   Rel.,  §   163; 
Pars.    Partn.,    §§    11,    15.     But 
Avery  v.  Fisher,  28  Hun,  508. 
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trade  is  founded  in  the  peculiar  nature  of  the  marriage  relation 
rather  than  any  presumed  busineas  incapacity  on  the  wife's  part; 
for  spinsters  and  widows  are  free  to  trade,  and  may  enter,  we 
suppose,  into  the  partnership  relation  with  whomsoever  they 
choose.  And  now  that  our  statutes  allow  even  married  women 
to  trade  with  considerable  freedom,  it  is  fair  that  they  should  be 
permitted  to  enter  into  partnership  relations  for  this  purpose.^ 
But  female  delicacy  suggests  strong  reasons  for  opposing  close 
partnership  combinations  with  those  of  the  opposite  sex;  while  a 
practical  difficulty  must  still  be  found  in  the  case  of  married 
women,  —  that  of  establishing  such  credit  as  may  induce  others 
to  trade  extensively  with  them ;  nor  in  general  has  woman's  taste 
been  found  to  favor  business  pursuits  hitherto  upon  a  business 
responsibility,  even  where  she  has  been  driven  to  earn  her  own 
Uving.  So  that,  except  it  be  as  a  limited  partner,  or  by  way  of 
an  investment,  or  in  certain  quasi  feminine  persuits,  a  women  of 
capital,  whether  married  or  single,  is  not  likely  to  embark  her 
fortunes  in  extensive  trade.  An  alien  friend  can  be  a  patmer; 
but  an  alien  enemy  cannot.  This  is  a  doctrine  of  public  law. 
And  while  a  commercial  partnership  with  an  alien  in  times  of 
peace  is  not  uncommonly  found,  yet  if  war  broke  out  between  the 
two  countries  such  a  partnership  would  be  entirely  suspended,  if 
not  annulled  altogether.^  A  firm  consisting  wholly  of  aliens  may 
have  an  agency  in  this  country.*  Insane  persons  under  guardian- 
ship, being  incapable  of  managing  their  own  affairs,  are  of  course 
incapable  of  entering  into  a  valid  partnership,  and  the  same  may 
be  said  of  spendthrifts  subjected  to  the  condition  of  wards,  for 


a.  See  Schoul.  Dom.  Rel.,  §  163, 
and  cases  cited.  Pars.  Partn.,  §§  19- 
21;  Rittenhouse  v.  Leigh,  57  Miss. 
697;  Penn  v.  Whitehead,  17  Gratt. 
503.  Validity  of  partnership  between 
husband  and  wife.  Boak  Z6,  N.  Y. 
Rptfl.,  Bender's  ed.,  note,  p.  317. 

8.  Griswold  v.  Waddington,  15 
Johns.  57 ;  Clementson  v.  Blessing,  11 
Ex.    135,    n.;    Scholefield    v.    Eichel- 


berger,  7  Pet.  585;  Co.  Lit.  129  b; 
Woods  V.  Wilder,  43  N.  Y.  164; 
Mutual  Life  Ins.  Co.  v.  Hillyard,  37 
N.  J.  L.  444;  Cohen  v.  N.  Y.  Mut. 
Life  Ins.  Co.,  50  K.  Y.  610 ;  Kershaw 
y.  Kelsej,  100  Mass.  561;  Pars. 
Partn.,  §  22. 

4.  Local  statutes  or  treaties  have 
considerable  bearing  upon  the  rights 
of  aliens  in  any  country. 
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like  reasonfi.^  As  to  a  corporation,  which  is  only  a  I^gal  person, 
though  it  may  incur  a  liability  to  third  persons  as  a  qiMsi  partner, 
it  would  seem  that  it  cannot  enter  into  a  full  copartnership  either 
with  another  corporation  or  with  an  individual,  unless  its  charter 
gives  adequate  power.^ 


§  172.  The  Same  Subject;  Purposes  and  Scope  of  Partnership. 
The  purposes  for  which  a  partnership  may  be  formed  are 
manifold.  Such  combinations  are  usually  for  the  transaction  of 
some  particular  branch  of  trade  or  commerce;  but  this  is  not 
essential  to  constitute  persons  l^al  partners.  There  may  be  a 
partnership  in  almost  any  occupation*  It  may  exist  between 
lawyers,  conveyancers,  physicians,  artists,  brokers,  farmers,  and 
mechanics;  it  may  be  for  stage-driving,  fishing,  hunting,  mining, 
or  manufacturing.^  And,  subject  to  the  usual  local  formalities 
attending  such  property,  it  is  settled  that  there  may  also  be  a 
partnership  for  the  buying  and  selling  of  lands.^  But  there  can 
be  no  partnership  in  public  offices  filled  upon  the  principle  of 
personal  selection  and  involving  a  personal  responsibility;  nor  in 
such  an  office  as  that  of  guardian,  trustee,  or  executor,  though  the 
trust  be  jointly  assumed.^  Nor  are  joint  patentees  co-partners 
as  such ;  ^  nor  the  mere  joint  purchasers  of  land. 


5.  Menkins  ▼.  Lightner,  18  111.  282. 

6.  See  Sharon  Canal  Go.  v.  Fulton 
Bank,  7  Wend.  412;  c.  11,  poet.  Cor- 
porations; Pars.  Partn.,  §  240,  notes; 
Qunn  ▼.  Central  R.,  74  Ga.  509; 
Whittenton  Mills  v.  Upton,  10  Gray, 
582;  Mallory  v.  Hanaur  Oil  Works, 
85  Tenn.  598,  8  S.  W.  396;  12  Ore. 
124.  But  its  charter  may  confer  such 
power.  Butler  ▼.  Toy  Co.,  46  Conn. 
136.  And  as  to  these  disabilities  in 
general,  see  Pars.  Partn.,  S  23 ;  Story 
Partn.,  S§  7,  9,  11,  et  seq.;  Lindley, 
74,  77,  79. 

7.  3  Kent  Com.  28;  Cowp.  814; 
Coope  ▼.  E;yre,  1  H.  Bl.  37;  Waugh 


▼.  Carver,  2  H.  Bl.  235;  Pars.  Partn., 
%%  37,  38;  Allen  v.  Davis,  13  Ark. 
28.  As  to  partners  in  a  ferry,  see 
Bowyer  v.  Anderson,  2  Leigh,  550.  As 
to  mining  partnerships  which  are  non- 
trading,  see  §  204,  note. 

8.  See  3  Kent  Com.  28,  and  cases 
cited  in  notes;  Fall  River  Co.  v.  Bor- 
den, 10  Cuah.  458;  Dale  v.  Hamilton, 
5  Hare,  369;  Ludlow  v.  Cooper,  4 
Ohio  St.  1;  Chester  v.  Dickenson,  54 
N.  Y.  1 ;  Shaeffer  v.  Blair,  149  U.  S. 
248,  13  S.  Ct.  856. 

9.  Pars.  Partn.,  %  39.  See  Caldwell 
▼.  Lieber,  7  Paige,  483. 

1.  Pitts  V.  Hall,  3  Bl.  C.  C    201. 
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It  is  manif eet  that,  aooording  to  the  range  of  the  undertakings 
assumed  by  those  who  oome  together  as  partners,  a  partnership 
may  be  what  is  called  either  general  or  special;  that  is,  may 
embrace  all  things  within  the  general  scope  of  a  line  of  business, 
or  it  may  be  limited  to  a  special  subject  in  that  line  or  a 
particular  transaction ;  though  such  a  distinction  as  this  is  rather 
one  of  d^ree  than  of  kind.^  There  are  many  cases  of  qtuisi 
partnership,  as  we  shall  presently  see,  where,  though  no  partner- 
ship may  be  properly  said  to  have  been  created,  yet  persons  are 
considered  to  have  held  themselves  out  to  the  world  as  partners 
and  are  made  liable  in  consequence.  There  is  such  a  thing 
too,  theoretically  speaking,  as  a  universal  partnership,  where 
persons  own  everything  in  common  without  the  reservation  of 
any  private  and  exclusive  rights  of  ownership  to  either;  and 
a  case  in  point  was  that  of  a  sort  of  religious  society 
called  the  '^  Separatists,''  composed  of  persons  who  emigrated 
some  years  since  from  Germany  and  settled  in  Ohio.^  The  civil 
law  distinguished  between  universal  partnerships  *which  applied 
to  all  property  existing  or  to  be  subsequently  acquired,  and  those 
applying  to   all  future  acquisitions  only,   and  made  provision 


Buying  a  threshing-machine  jointly 
to  do  a  threshing  business,  Ac,  con* 
stitutes  a  partnership.  Aultman  v. 
Fuller,  53  Iowa,  60.  But  a  mere 
joint  ownership  in  property  does  not 
constitute  a  partnership.  Quacken- 
bush  v.  Sawyer,  54  Gal.  439.  Nor  an 
ownership  in  common.  Taylor  v. 
Fried,  161  Penn.  St.  53,  28  Atl.  983. 
A  joint  undertaking  and  community 
in  profit  and  loss  in  the  results  of 
the  business  constitute  a  partnership, 
although  each  partner  should  retain 
the  exclusive  ownership  of  the  sepa- 
rate property  by  him  contributed  to 
the  partnership  use.  McCrary  v. 
Slaughter,  58  Ala.  230.  See  also 
Hankey  ▼.  Beoht,  25  Minn.  212;  c.  8, 
9uftra.      A  division   of   the    product 


among  co-tenants  raises  no  presump- 
tion of  a  partnership,  which  is  rathef 
for  buying  and  selling.  Taylor  ▼. 
Fried,  161  Penn.  St.  53,  28  Atl.  993. 
As  to  land  purchase,  see  Clark  ▼.  Sid- 
way,  142  U.  S.  682. 

S.  3  Kent  Com.  30;  Ripley  ▼.  Colby, 
3  Foet.  438;  Willett  ▼.  Chambers, 
2  Cowp.  814.  See  WiUes  ▼.  Qreen, 
5  Hill,  232 ;  Pars.  Partn.,  §  40.  That 
there  may  be  a  partnership  as  to  some 
adventure,  see  Meador  ▼.  Hughes,  14 
Bush,  652;  Hall  v.  Edson,  40  Mioh. 
651.    And  see  infra,  §  167  a. 

3.  Goesele  ▼.  Bimeler,  14  How.  589. 
But  perhaps  this  should  be  styled 
rather  a  joint  or  common  ownership. 
See  also  Murrell  v.  Murrell  &  Fuller, 
33  La.  Ann.  1233. 
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accordingly/  But  for  ordinary  purposes  we  shall  find  such  dis- 
tinctions between  universal,  general,  and  special  partnerships  of 
little  consequence. 

It  would  seem  that,  in  order  to  constitute  a  partnership,  there 
must  be  a  conununity  of  interest  for  business  purposes,  under 
which  we  mean  to  include  skilled  labor,  and  not  the  pursuit  of 
trade  alone,  nor  the  mere  beneficial  enjoyment  of  a  capital  fund. 
Clubs  for  social  and  charitable  purposes  do  not  in  general  con- 
stitute the  members  partners,  though  failing  of  such  oi^nization 
as  to  be  properly  considered  corporations.^ 

§  173.  The  Same  Subject;  Essentials  of  a  Partnership  as  to  the 
Parties;  Community  oi  Profits,  etc. 
A  community  of  profits  is  essential  to  every  partnership, 
though  there  may  be  a  participation  in  profits  without  a  partner- 
ship at  alL  As  a  general  rule,  there  is  a  communily  of  losses  as 
well  as  profits ;  for  while  a  common  beneflt  is  the  object  in  view, 
losses  are  necessarily  incurred  in  miy  instances,  whether  the 
partnership  transactions  be  viewed  as  a  whole  or  upon  periodical 
computation;  and  yet  the  weight  of  authority  has  been  in  favor 
of  regarding  a  partnership  legal  and  valid,  although  one  or  more 
of  the  partners  should   be  guaranteed  against  loss.^     We  here 


4.  Note  to  3  Kent  Com.  30.  The 
"  universal  partnership/'  so-called, 
has  been  applied  to  husband  and  wife 
under  Spanish-American  law.  Fuller 
v.  Ferguson,  26  Cal.  546. 

6.  See  Pars.  Partn.,  §  37,  and  notes ; 
Story  Partn.,  %  18;  Fleming  ▼.  Hec- 
tor, 2  M.  &  W.  172;  Beaumont  t. 
Meredith,  3  Ves.  &  B.  180;  Richmond 
▼.  Judy,  6  Mo.  App.  465.  So  aS  to 
members  of  a  Masonic  lodge.  Ash  ▼. 
Guie,  97  Penn.  St.  493.  Transac- 
tions by  an  inchoate  or  imperfect  cor- 
poration are  not  readily  to  be  con- 
strued  into  constituting  inter  Be  a 


partnership.  Ward  v..  Brigham,  127 
Mass.  24.  See  also,  as  to  "granges," 
Edgerly  ▼.  (Gardner,  9  Nei>.  130.  And 
see  Marseilles  Ck>.  v.  Aldrich,  86  111. 
504;  First  Nat.  Bank  v.  Almy,  117 
Mass.  476;  Fay  ▼.  Noble,  7  Cuah.  188; 
Irvine  v.  Forbes,  11  Barb.  587.  (7on- 
iroy  Whipple  v.  Parker,  29  Mich.  370; 
Manning  v.  Qasherie,  27  Ind.  399. 

6.  Pars.  Partn.,  §  59,  and  notes; 
Story  Partn.,  §§  18,  23,  27,  32 ;  Smith 
Com.  Law,  Ist  Am.  ed.  195.  Who  are 
partners.  Book  23,  N.  Y.  Rpts., 
Bender's  ed.,  note,  p.  1071. 
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speak  of  partners  as  between  themselves.  But  almost  invariablj 
the  law  of  partnership  in  its  broadest  relations  requires  a 
community  of  interest  in  the  net  profits  resulting  from  the  busi- 
ness or  work  done ;  and  this  community  as  to  net  profits  has  been 
taken  as  perhaps  the  best  test  for  determining  whether  or  not  a 
partnership  has  been  created^  especially  where  there  is  to  be  a 
corresponding  share  in  the  losses.  Thus,  in  Hoare  v.  Dawes, 
where  several  persons  had  employed  a  broker  to  purchasee  a 
quantity  of  tea,  of  which  each  was  to  have  a  separate  share,  it 
was  decided  that  they  were  not  partners,  because  there  was  no 
conmiunity  of  profit  and  loss  in  sales  between  them,  but  merely 
an  imdertaking  for  a  particular  quantity.^  But  where  in  a  con- 
tinuous business  of  selling  one  is  to  share  in  net  profits  and  losses 
he  is  readily  foxmd  a  partner.^ 

As  between  themselves,  physicians  or  lawyers  would  be 
partners  if  their  earnings  came  into  a  common  stock  or  fund,  and 
were  not  until  then  divided  and  held  in  severalty;  but  if  each 
charges  and  may  demand  from  others  what  he  earns  himself,  they 
are  not  partners  inter  se.^ 

7.  Hoare  ▼.   Dawes,   1   Doug.   371.  That  a  joint  undertaking  and  com- 

But  where  one  who  owned  a  lime-  munity  of  net  profit  and  loss  usually 

kiln  agreed  that  another  should  fur-  constitute  a  partnership  inter  9e,  see 

nish  material  and  do  the  work,  and  58  Ala.  230;   Pawsey  ▼.  Armstrong, 

the  lime  was  to  be  equally  divided  be-  18  Ch.  D.  S98.    A.*s  contract  with  G. 

tween  them,  it  was  held  that  a  tech-  to  share  A.'8  profits  and  losses  does 

nical   partnership  had  been  created,  not  constitute  G.  a  partner.    Burnett 

Musier  ▼.  Trumpbour,  5  Wend.  274.  v.  Snyder,  81  N.  Y.  560.    It  is  fair 

And  see  Pars.  Partn.  44,  and  notes;  to  presume  that  losses  are  intended 

Story  Partn.,  §§  18,  23,  27,  32.    It  is  to  be  borne  between  partners  in  the 

said  that  to  be  a  partner  one  nvust  same  proportion  that  profitu  are  to 

share  profits  as  such,  with  a  proprie-  be  enjoyed.    In  re  Albion  v.  Life  As- 

tary   interest  in  them  before   a  di-  sur.  Go.,  15  Gh.  D.  83.     But  for  a 

vision.    lb.,  §  49;  Denny  v.  Gabot,  6  peculiar  case  of  liability  for  losses, 

Met.    82;    Loomis    v.    Marshall,    12  though  not  participating  in  profits, 

Gonn.  SO.  see  Mandeville  v.  Mandeville,  36  Ga. 

S.  See  Paul  v.  GnHum,  132  U.  S.  243 ;  Huguley  v.  Morris  k  Tumlin,  65 

539.  Ga.  666.    But  where  there  is  no  com- 

9.  Bond  V.  Pittard,  3  M.  &  W.  357 ;  munity,  so  that  cme  might  gain  and 

Darraeott  ▼.  Penningtoii,  34  Ga.  388.  the  other  lose,  there  is  no  partnership. 
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An  equality  of  profit  is  not  necessary  to  constitute  a  partner- 
ship. Nor  need  the  contributions  be  of  the  same  kind;  for  one 
partner  may  contribute  all  the  capital  or  all  the  labor,  as  in  the 
instances  just  noticed.  And  if  a  person  should  go  into  a  specu- 
lation with  a  broker,  he  furnishing  all  the  funds,  while  the  broker 
only  rendered  services,  and  the  mutual  intent  being  that  they 
shall  divide  the  proceeds,  a  partnership  might  exist  both  as  to  the 
property  purchased  and  the  profits.'  On  the  whole,  we  may 
repeat  that  while  the  test  of  conununity  of  net  profits  is  still  well 
approved  for  determining  who  are  partners,  there  may  be  such 
sharing  of  profits  while  yet  the  relation  formed  was  not  a  partner^ 
ship  at  all.^ 

§  173a.  Community  in  Profits  and  LoBses;  Latest  Cases. 

While  some  of  the  latest  cases  state  that  community  of  profits 
is  the  test,  others  rule  that  there  must  be  a  community  not  only 


Flint  ▼.  Eureka  Mart>le  Co.,  53  Vt. 
669.  And  see  Beecher  y.  Bush,  45 
Mich.  188;  Eager  v.  Crawford,  76 
N.  Y.  97;  Hankey  v.  Becht,  25  Minn. 
212. 

As  between  himself  and  members 
of  a  firm,  the  sharing  of  profits  of  a 
business  in  payment  for  services  does 
not  constitute  an  agent  or  servant  a 
partner.  Holbrook  v.  Obeme,  56  Iowa, 
324;  Le  Fevre  v.  Castagnis,  5  Col. 
564;  Nicholaus  v.  Thielges,  50  Wis. 
491;  Smith  ▼.  Bodine,  74  N.  Y.  30; 
Boyoe  ▼.  Brady,  61  Ind.  432.  Bui  as 
to  the  presumption  in  such  cases,  see 
Niohoff  ▼.  Dudley,  40  HI.  406.  See 
also  Moore  y.  Davis,  L.  R.  11  Ch.  D. 
261. 

1.  See  Pars.  Partn.  49-51,  and  cases 
cited;  Story  Partn.,  §§  30,  52.  Paul 
V.  Cullum,  132  U.  S.  539. 

The  important  case  of  Cox  v.  Hick- 
man, 8  H.  L.  C.  268  (1860),  has  been 
considered  as  rendering  the  test  ap- 


proved in  earlier  authorities  obsolete. 
See  Pars.  Partn.,  §  43,  4th  edition. 
The  decision  was  simply  to  the  effect 
that  creditors  of  an  insolvent  debtor 
who  agree  to  carry  on  his  business  and 
to  apply  the  net  profits  to  the  pay- 
ment of  the  debts  are  not  to  be  con- 
sidered partners  even  as  to  third  par- 
ties. The  case  here  was  a  sort  of 
complicated  agency  on  the  solvent 
debtor's  behalf,  such  as  his  assignees 
might  have  undertaken;  the  facts 
were  peculiar,  and  such  as  most 
likely  must  have  affected  the  third 
parties  with  actual  notice.  See  fur- 
ther, BuUen  v.  Sharp,  L.  R.  1  C.  P. 
86;  L.  R.  4  P.  C.  419.  A  manager 
for  the  mere  security  of  a  creditor  is 
no  partner.  Davis  v.  Patrick,  122 
U.  S.  138. 

S.  Such  seems  to  be  the  true  result 
of  Cox  V.  Hickman,  8  H.  L.  Cas.  268, 
whose  reasoning  ought  not  to  be  ex- 
tended beyond  the  peculiar  facts  in 
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of  property  and  its  profits,  but  also  of  losses  in  order  to  constitute 
a  partnership;  and  this  test  appears  the  preferable  one.^  It  is 
true  that  an  agreement  to  share  profits  implies  a  consent  to  share 
losses/  Yet  special  agreement  may  be  made  to  the  contrary;  and 
wherever  this  is  the  case,  one  whose  community  does  not  extend 
to  the  risk  of  bearing  losses  is  rarely  to  be  found  in  the  full  sense 
a  partner.^ 

§  174.  Conclusion  as  to  Nature  and  Creation  of  Partnership. 

It  is  not  easy,  then,  to  determine  the  true  limits  of  a  legal  part- 
nership. Persons  frequently  become  partners  without  being  aware 
of  it ;  they  make  a  bargain  together  in  some  special  business  trans- 
action, involving  a  venture  for  profit,  but  having  no  other  mutual 
dealings  together ;  or  one  employs  another,  and  the  compensation 


question.  Corporations  share  profits; 
so  may  joint  and  common  tenants,  all 
agreeably  to  their  several  relations. 
See  Walker  y.  Hirsch,  27  Ch.  D.  460. 

3.  Bartelt  v.  Smith,  145  Wis.  31, 
129  N.  W.  782;  Bowman  &  Gockrel 
v.  Ed.  Blanton  Co.,  141  Ky.  417,  132 
S.  W.  1041 ;  Weiland  y.  Sell,  83  Kan. 
229,  109  Pae.  771;  Watson  y.  Ham- 
ilton, 180  Ala.  3,  60  So.  63;  Jackson 
y.  Hooper,  76  N.  J.  E.  185,  74  Atl. 
130;  Citizens'  Nat.  Bank  y.  Mitchell, 
24  Okla.  488,  103  Pac.  720;  L.  Bald- 
win &  Go.  y.  Patrick,  39  Colo.  347,  91 
Pac.  828. 

Cf.  Arnold  y.  Maxwell,  223  Mass. 
47,  111  N.  E.  687;  Drake  y.  Hall, 
220  Fed.  905,  136  C.  C.  A.  471 ;  In  re 
De  Hayen's  Estate  248  Penn.  271,  93 
Atl.  1013;  Meagher  y.  Fogarty,  129 
Minn.  417,  152  N.  W.  833;  Eiler's 
Music  House  y.  Heine,  65  Ore.  598, 
133  Pac.  788;  In  re  Campbell,  229 
U.  S.  561,  33  S.  Ct.  796;  Chappell  y. 
Chappell,  193  K.  Y.  653,  86  N.  E. 
1122. 


4.  Whitley  y.  Bradley,  13  Cal.  App. 
720,  110  Pac.  596 ;  Leeds  y.  Townsend, 
228  111.  451,  81  N.  E.  1069,  13  L.  R. 
A.  N.  s.  191  n.;  Bentley  y.  Brossard, 
33  Utah,  396,  94  Pac.  736. 

6.  Norment  y.  Wittmann,  157  App. 
Diy.  708,  141^  N.  Y.  S.  717 ;  American 
Seeding  Mach.  Co.  y.  John  Conklin, 
145  App.  Diy.  950,  130  N.  Y.  S.  1104 ; 
Rosenblatt  y.  Weinman,  225  Pa.  200, 
74  Atl.  54;  Phipps  y.  Little,  213 
Mass.  414,  100  N.  E.  615 ;  Wagner  y. 
Buttles,  151  Wis.  668,  139  K.  W.  425; 
Lyden  y.  Spohn-Patrick  Co.,  155  Cal. 
177,  100  Pac.  236;  Miller  y.  Simpson, 
107  Va.  476,  5»  S.  E.  378,  18  L.  R.  A. 
N.  8.  962  n. 

See  Williams  y.  Milton,  215  Mass. 
102  N.  E.  355  (trustee  distin- 
guished) ;  Buie  y.  Kennedy,  164  N.  C. 
290,  80  S.  E.  445  (capital  impaired)  ; 
Smiley  y.  Smiley's  Adm*!,  112  Va. 
490,  71  S.  E.  532;  Moscowitz  y.  Sas- 
sulsky,  141  App.  Diy.  763,  126  N.  Y. 
S.  513;  Tyson  y.  Bryan,  84  Neb.  202, 
120  N.  W.  940. 
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paid  being  in  the  first  place  contingent  upon  the  business  profits, 
the  contract  for  hire  slides  gradually  into  a  partnership  agree- 
ment.^ The  same  person  may  be  a  partner  in  several  distinct 
firms,  for  general  business,  to  say  nothing  of  the  special  trans- 
actions in  which  he  may  be  engaged  with  others.^  And  it  is 
upon  the  winding-up  of  the  business  which  they  have  thus  l^ally 
combined  to  transact,  whether  because  of  bankruptcy  or  the 
fulfilment  of  their  purposes,  that  the  parties  often  find  them- 
selves involved  in  doubt  as  to  whether  they  were  or  were  not 
partners.  Even  though  it  be  concluded  that  their  mutual  in- 
tention consisted  actually  with  a  partnership,  both  had  not 
clearly  that  relation  in  view,  nor  is  it  material  in  point  of  fact, 
to  prove  such  mutual  intention. 

§  175.  Creation  of  Partnership  as  to  the  Public;  Partnership 
Liability,  how  incurred. 

But  if  the  liabilities  of  a  partnership  relation  are  frequently 
assumed  unconsciously  as  between  the  parties  themselves  to  some 
business  transactions  for  a  common  benefit,  still  more  frequently 
is  this  the  case  with  the  partnership  liability  as  toward  the  public. 
Persons  may  be  partners  or  qtuisi  partners,  as  to  the  world,  by 
construction  of  law  for  its  own  convenience,  though  not  partners 
inter  se.  For,  as  the  writers  on  partnership  inform  us,  partner- 
ship liability  rests  upon  either  or  both  of  two  distinct  grounds: 
one,  that  the  person  is  actually  a  partner  and  shown  to  be  such ; 
the  other  (which  is  quite  sufficient  for  a  third  person  dealing 
with  the  combination),  that  he  has  of  his  own  knowledge  and 
consent  been  held  out  as  a  partner  te  the  public  generally  or  to 

6.  Where  two  jointly  undertook  to  oemed  a  stable  and  an  hoetler  hired 

procure  a  cargo  for  a  vessel,  the  com-  and  kept  by  them*  together.     Ripley 

missions  to  be  divided  between  them,  v.  Colby,  3  Fost.  438.    And  see  as  to 

they  were  pronounced  to  be  to  that  joint  adventurers,  supra,  §  167  a. 
extent  partners.    Bovill  ▼.  Hammond,  7.  Swan  v.  Steele,  7  East,  210 ;  Rus- 

6  B.  &  C.  149.     And  the  same  prin-  sell  ▼.  Leiand,  12  Allen,  349;  Pars, 

ciple  has  been  applied  to  proprietors  Partn,  52-54. 
of  distinct  stage  lines,  so  far  as  oon- 
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the  person  having  a  claim.^  Let  us,  then,  examine  this  rule  of 
partnership  liability  as  to  third  persons  more  closely,  and  thus 
complete  our  investigation  into  the  nature,  creation,  and  extent 
of  a  legal  partnership ;  for  it  is  here  that  the  principles  of  partner- 
ship are  more  completely  developed,  though  the  decisions  are 
found  conflicting  as  well  as  cumbersome. 


§  17&  Partnership  as  to  the  Public;  Ostensible,  NcMninaU  Silent, 
Secret,  etc..  Partners. 

Now  we  find  different  classes  of  partners  mentioned  in  the 
books.  There  is  the  ostensible  or  public  partner ;  that  is,  the  per* 
son  who  is  diown  forth  to  the  world  as  a  partner,  and  who  thus 
incurs  the  ordinary  liabilities  of  partnership.^  This  ostensible 
or  public  partner  may  be  an  actual  partner  by  being  likewise  a 
partner  as  concerns  the  parties  to  the  combination;  or  he  may  be 
a  merely  nominal  partner.  A  nominal  partner  is  understood  to 
be,  in  strictness,  one  who  by  his  acts  and  conduct  suffers  himself 
to  incur  a  partnership  liability  to  the  public,  by  lending  his  name 
or  credit  to  the  concern,  though  he  is  not  an  actual  partner  as 
regards  the  parties  to  the  combination*^  Then  again,  there  is 
the  silent,  secret,  or  dormant  partner ;  who,  to  speak  concisely,  is 
a  person  participating  in  the  net  profits  of  the  business  while 
concealing  his  name;  though  there  is  a  possible  shade  of  differ- 
ence in  the  significance  of  these  several  epithets  which  we  need 
not  trace.  Such  a  partner,  when  found  out,  is  legally  liable  to 
third  parties,  not  because  he  was  held  out  as  a  partner,  but,  re- 


8.  Pars.  Partn.  9,  61,  and  cases 
cited;  Hodgson  v.  Temple,  5  Taunt. 
181;  3  Kent.  Com.  27,  31;  Story 
Partn.,  %  6Z  et  9eq,  Some  writers 
appear  dibsatisfied  with  any  such  dis- 
tinction, and  assert  that  there  can  be 
no  partnership  except  one  founded 
upon  the  intention  of  the  parties. 
The  weight  of  judicial  authority  is 
against  this  assumption.  See  Pars., 
§  48,  4th  edition,  with  citations. 


9.  Goddard  v.  Pratt,  16  Pick.  428; 
State  V.  Jackson,  69  So.  751,  137  La. 
931;  Pars.  Partn.,  §  27;  3  Kent  Com. 
31. 

1.  3  Kent  Com.  31,  32 ;  Smith  Com. 
Law,  199;  Story  Partn.,  §  64;  Martin 
▼.  Gray,  14  C.  B.  n.  s.  824;  Pars. 
Partn.,  §§  26-36;  Waugh  ▼.  Canrer, 
2  H.  Bl.  235.  Liability  as  a  partner 
by  holding  out.  Book  13,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  44. 
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garding  the  parties  to  the  combination  inter  $e  and  with  an 
application  of  results  such  as  we  find  in  the  general  law  of  agency, 
because  he  was  a  partner  and  a  principal.^ 

Here,  then,  the  two  grounds  of  partnership  liability  to  the 
public  are  plainly  indicated :  the  one,  that  of  actual  partnership, 
however  secret ;  the  other,  that  of  ostensible  partnership,  whether 
actual  or  not.^  In  the  latter  class  of  cases  (which  also  harmonizes 
with  the  law  of  agency),  or  certainly  in  many  instances  which 
are  to  be  found  under  that  head,  it  would  be  seen  to  be  more 
exact  to  say  that  a  quasi  partnership  existed,  than  that  there  was 
a  l^al  partnership.  But  we  defer  in  this  respect  to  the  language 
of  the  courts  and  the  text-writers. 


§  177.  Secret  Partnership;  Liability  of  Actual  Partner  to  the 
Public. 

Now,  let  us  elaborate  these  doctrines  somewhat  at  length.  The 
cases  which  establish  the  proposition  that  one  incurs  a  partner- 
ship, liability  to  third  persons  if  an  actual  partner,  however 
carefully  his  name  may  have  been  concealed  and  kept  secret,  are 
not  always  to  be  easily  reconciled.  Chancellor  Kent  lays  down 
the  rule  as  substantially  that  each  individual  member  of  a  part- 
nership is  answerable  in  solido  to  the  whole  amount  of  debts  with- 
out reference  to  the  proportion  of  his  interest,  or  to  the  nature  of 
the  stipulation  between  him  and  his  associates;  that  even  if  it 
were  the  intention  of  the  parties  that  they  should  not  be  partners, 
and  the  person  to  be  charged  was  not  to  contribute  either  money 


2.  Pars.  Partn.,  §§  30,  31,  and  cases     cealment  of  facts  or  by  deceptive  ap- 
cited;    Story   Partn.,   §   63;    3   Kent      pearances.    Beecher  v.  Busfa,  45  Mich. 


Com.  31.  And  see  Baldwin,  J.,  in 
Winship  y.  Bank  of  the  United  States, 
5  Pet.  573;  Gilmore  y.  Merritt,  62 
Ind.  525. 

8.  There  can  be  no  such  thing  as 
a  partnership  as  to  third  persons, 
when  as  between  the  parties  them- 
selves there  is  none,  and  the  third 
persons  have  not  been  misled  by  con- 


188.  This  doctrine  seems  to  consist 
with  the  facts  in  Cox  v.  Hickman, 
8  H.  L.  Cas.  268.  See  further. 
Downey  v.  Savage,  72  Wash.  164,  129 
Pae.  1096;  Loosen  v.  Schissler,  149 
Wis.  449,  135  N.  W.  1008.  The  rule 
of  estoppel  might  here  be  set  up  in 
aid  of  a  suit. 
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or  labor,  or  to  receive  any  part  of  the  profits,  yet  if  he  lends  his 
name  as  a  partner,  or  suffers  his  name  to  continue  in  the  firm 
after  he  has  ceased  to  be  an  actual  partner,  he  is  responsible  to 
third  persons  as  a  partner,  for  he  may  induce  third  persons  to 
give  that  credit  to  the  firm  which  otherwise  it  would  not  receive 
nor  perhaps  deserve/  Such  a  principle  of  law  as  this,  the  reader 
will  perceive,  inculcates  honest,  open,  and  fair  dealing,  and  regards 
not  so  much  the  question,  what  was  the  mutual  understanding  of 
the  parties  when  the  debt  was  contracted,  as  what  from  their 
mutual  situation  had  the  creditor  a  just  right  to  know  and  to 
rely  upon  for  securing  payment.  It  is  therefore  admitted,  in 
the  jurisprudence  of  this  country  as  well  as  in  England,  that 
secret  or  dormant  partners,  when  discovered,  are  equally  liable 
upon  the  partnership  engagements  as  if  their  names  had  never 
been  concealed,  although  they  were  unknown  by  the  creditor  to 
be  partners  at  the  time  of  the  creation  of  the  debt  And  the 
weight  of  authority  is  in  favor  of  carrying  the  secret  partner's 
liability  to  the  full  extent  of  the  acting  partner's  contracts  made 
within  the  usual  scope  of  the  partnership  business,  whether  such 
contracts  are  really  on  the  partnership  account  or  not.^  The  fact 
that  one  has  been  able  to  hide  his  partnership  connection  from 
the  world  furnishes  no  sufScient  reason  why  he  should  not  share 
in  the  liabilities  as  he  does  in  the  benefits  of  the  concern.^ 

Yet  it  must  be  manifest  that  this  principle,  when  carried  out 
without  qualification,   often  works  injustice  to  the   debtor  for 

4.  3  Kent  Com.  31-33,  and  cases  persons  when  discovered.  Allen  ▼. 
cited.  Davids,  70  S.  G.  260,  49  S.  E.  846. 

5.  lb.;  Pars.  Partn.,  S§  80,  81,  and  6.  Marshall,  C.  J,,  in  Winship  v. 
citations  in  notes ;  Lloyd  v.  Ashby,  Bank  of  the  United  States,  5  Pet.  561. 
2  B.  ft  Aid.  23;  Ross  v.  Decy,  2  Esp.  And  see  Hoare  v.  Dawes,  2  Doug. 
469;  Chamberlain  v.  Madden,  7  Rich.  371;  Saville  v.  Robertson,  4  T.  R. 
395 ;  Qilmore  v.  Merritt,  62  Ind.  525 ;  725.  Where  a  business  is  carried  on 
Robertson  v.  Smith,  18  Johns.  459 ;  ostensibly  by  one  alone  upon  the  capi- 
Martin  v.  Gray,  14  C.  B.  N.  s.  824.  tal  put  in  by  another,  the  secret  part- 
But  see  Etheridge  v.  Binney,  9  Pidc.  ner  is  liable,  though  his  money  was 
272 ;  Sheehy  v.  Mandeville,  6  Cr.  253.  misused.  Gavin  v.  Walker,  14  Lea, 
Dormant  partners  are  liable  to  third  643.     And   see   Wallace  v.  Wallace, 

125  Md.  1,  92  Atl.  1033. 
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the  creditor's  undue  advancement  We  have  seen  that  parties  are 
often  betrayed  into  some  kind  of  a  partnership  combination  with- 
out being  fully  aware  of  it  at  the  start,  nor  intending  at  any  time 
that  responsibilities  so  vast  should  come  upon  their  own  shoulders. 
Such  must  be  the  case  even  with  secret  or  dormant  partners,  in 
many  instances;  their  primary  intention  being,  perhaps,  to  help 
on  some  speculation  or  to  aid  a  friend  with  their  capital,  or  to 
lend  a  certain  sum  of  money  upon  what  promised  a  fair  recom- 
pense; and  their  motives  for  secrecy  being  entirely  honorable, 
so  far  at  least  as  might  concern  the  parties  with  whom  the  ostensi- 
ble partner  was  dealing.  Shall  the  dormant  partner,  thus  meaning 
to  act  in  good  faith,  incur  liabilities  for  his  associate's  mismanage- 
ment or  dishonesty,  so  far  out  of  proportion  to  his  own  actual 
interest  in  the  venture,  and  that,  too,  as  to  creditors  who  had 
relied  solely  upon  the  other's  ability  to  pay?  The  Roman  law, 
as  Mr.  Justice  Story  tells  us,  did  not  create  a  partnership  between 
the  parties  as  to  third  persons  without  their  consent,  or  against 
the  stipulations  of  their  own  contract^  And  he  is  of  opinion  that 
the  common  law  has  pressed  its  principles  on  this  subject  beyond 
the  requirements  of  natural  justice.^  But  a  later  text-writer, 
who  does  not  share  in  this  opinion,  reviews  the  earlier  and  later 
cases,  and  finds  that  the  common  law  still  maintains  much  of  its 
old  ground ;  though  he  admits  the  extreme  difficulty  of  reconciling 
all  the  cases  and  extracting  from  them  a  precise  principle.'  As 
the  tendency  of  this  age  is  in  favor  of  limitations  upon  those  vast 
and  ill-defined  responsibilities  which  the  old  law  of  partnership 
threw  upon  persons  seeking  to  invest  capital  in  a  business  and  not 
to  share  in  its  active  management, —  as  we  shall  see  hereafter 
when  examining  the  growth  of  limited  partnerships  and  corpora- 
tions in  the  United  States  and  England, —  so  we  think  the  ten- 

7.  Dig.    17,   2,   44;    Story   Partn.,  of  the  most  interesting,  and  perhaps 
S§  36,  37.  one  of  the  most  difficult,  in  the  whole 

8.  lb.  law  of  partnership.    Pars.  Partn.  71, 

9.  Pars.  Partn.  71,  and  cases  cited.  3d.  ed. 
Prof.  Parsons  thinks  this  subject  one 
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dency  is,  and  will  be,  to  relax  somewhat  the  liability  of  secret 
and  dormant  partners  who  had  not  stealthily  sought  unreasonable 
advantages,  but  were  betrayed  unwittingly  into  a  business  com- 
bination. And  this  tendency  seems  to  have  manifested  itself  in 
the  judicial  confusion  which  prevails  over  the  criteria  of  a  part- 
nership as  respects  third  persons ;  for  we  find  some  very  fine,  and 
not  always  satisfactory,  distinctions  set  forth  in  that  connection. 

§  178.  The  Same  Subject. 

Thus  conmiunity  of  profit  has  been  usually  taken  to  be  the  true 
criterion  for  determining  whether  any  combination  for  carrying 
on  a  business  constitutes  a  partnership  as  to  third  persons.  But 
a  liability  founded  upon  a  true  common  interest  in  the  profits 
must  be  somewhat  vague  after  all;  for  general  creditors  have  an 
interest  in  the  profits;  and  so  might  one  advancing  money  to  a 
firm  for  its  business,  or  a  clerk  in  its  employ.^  Publisher  and 
author  may  agree  to  divide  the  profits  of  a  proposed  work  which 
the  former  is  to  publish  at  his  own  expense;  but  publisher  and 
author  are  not  thereby  made  partners.^  If  one  receives,  by  way 
of  compensation  for  his  services,  a  stated  portion  of  the  profits, 
as  a  measure  of  the  amount  of  his  salary,  in  whole  or  in  part,  or 
the  mode  of  its  payment,  he  will  not,  on  that  account,  be  liable 
as  a  partner.^  In  all  agreements  with  sailors  who  receive  for 
wages  a  share  in  the  profits  of  the  voyage,  the  English  and  Amer- 
ican rule  is  that  they  are  not  thereby  made  partners  either  as  to 
rights  or  liabilities.^  An  agreement  to  ^ve  one  who  lends  money 
part  of  the  business  profits  of  a  concern  by  way  of  bonus,  in 
addition  to  interest,  does  not  make  such  creditor  a  partner.^  And 
there  are  other  instances  where  persons  who  join  in  an  enterprise 

1.  Bigelow   v.    Elliot,    1    Cliff.    28;  Partn.  145;  8upra,  f  173,  n.;  f  173  a. 

Pars.  Partn.  71  et  seq,^  and  notes.  4.  Rice  v.   Austin,   17   Mass.   197; 

%.  Wilson  V.  Whithead,  10  M.  AW.  Pars.  Partn.  76,  paB9im. 

503.  S.  Wilson   v.   Edmonds,   130  U.   S. 

8.  Brightly  Fed.   Dig.   Suppl.   139;  472;  Meehan  v.  Valentine,  145  U.  S. 

Vanderburgh  ▼.  Hull,  20  Wend.  70;  611.    Cf.  Weasels  ▼.  Weiss,  166  Penn. 

3  Kent  Ck>m.  33,  34,  and  notes;  Pars.  8t.  490. 
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or  transaction  are  not  treated  as  partners,  though  interested  in 
the  net  profits.^  Sometimes  the  principle  is  asserted  that  they 
only  are  partners  who  are  jointly  interested  in  the  profits  as 
profits,  and  not  by  way  of  payment  for  labor  or  work  performed. 
Mr.  Justice  Story  deduces  as  a  principle  from  all  the  authorities 
that  a  participation  in  profits  raises  a  presumption  of  partnership, 
which,  however,  is  not  conclusive,  but  may  be  overcome  by  other 
circumstances.^  The  rule  of  Waugh  v.  Carver,  which  is  also 
approved  by  Chancellor  Kent,  is  that  an  indefinite  participation 
in  profits  makes  one  a  partner  as  to  third  persons,  because  by  such 
participation  the  fund  on  which  the  creditors  rely  is  diminished.^ 
Again,  it  has  been  asserted  by  eminent  jurists,  that  one  is  liable 
as  partner  to  third  parties  when  his  interest  in  the  profits  is 
such  as  gives  him  the  right  to  an  account ;  but  this  test  is  clearly 
unsatisfactory,  and  a  mere  begging  of  the  question.'  Again,  the 
distinction  is  sometimes  made  between  sharers  in  gross  receipts 
and  sharers  in  net  profits;  but  this,  as  a  conclusive  test,  seems 
inexact^ 

A  late  writer  of  eminence  comes,  perhaps,  most  nearly  to  the 
mark,  when  he  draws  a  distinction  between  accruing  or  unascer- 
tained profits,  and  profits  which  have  been  ascertained  and  di- 
vided ;  and  he  lays  it  down  that  persons  not  held  out  to  the  pub- 
lic as  partners  incur  the  partnership  liability,  both  as  to  third 
persons  and  inter  se,  only  when  they  have  some  ownership  in  or 
of  the  profits  as  they  accrue  and  are  not  ascertained  or  divided 
into  portions.  This  community  in  unascertained  and  undivided 
profits  he  deems  to  be  the  true  test  of  a  partnership.^     But  in 


6.  Parker  y.  Fergus,  43  HI.  438 
Waugh  V.  Carver,  2  H.  Bl.  235 
Heftketh  ▼.  BlaDchard,  4  East,  144 
Loomis  v.  Marshall,  12  Ck>nii.  69 
Denny  y.  Cabot,  6  Met.  82;  Berthold 
V.  (roldsmith,  24  How.  536.  And  see 
Cox  ▼.  Hickman,  cited  §  173,  notes. 

7.  Story  Partn.,  §  38  ei  9eq. 

8.  Waugh  v.  Carver,  2  H.  Bl.  235; 
3  Kent  Com.  27,  and  cases  cited. 


9.  3  Kent.  Com.  25,  note;  em  parte 
Hamper,  17  Ves.  412;  Champion  v. 
Bostwick,  18  Wend.  184;  Pars.  Part. 
92;  Bisset  Partn.  14. 

1.  See  Pars.  Partn.,  S  50,  and  notes ; 
Dry  y.  Boswell,  1  Campb.  329;  Par- 
ker. ▼.  Canfield,  37  Conn.  250. 

S.  Pars.  Partn.,  §  50;  Dry  v.  Bos- 
well, 1  Campb.  889';  Turner  ▼.  Bissell, 
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practice  this  test  likewise  will  be  found  a  difficult  one  to  apply. 
On  the  whole,  it  must  be  admitted  that  there  is  a  great  mass  of 
decisions  which  are  irreconcilable  on  any  one  of  these  principles. 
Even  participation  in  the  profits  may  not  be  decisive  proof  of  a 
partnership  where  other  facts  contradict  this  assumption.^  And 
as  to  a  secret  or  dormant  partner^  secrecy  on  his  part  and  want 
of  knowledge  on  the  part  of  the  creditor  have  been  deemed  essen- 
tial elements  of  the  liability.^  The  intention  of  the  partnership 
is  to  be  considered  in  all  cases;  though  we  should  admit  that  if 
parties  secretly  make  an  agreement  whose  plain  effect  is  to  bring 
them  into  the  partnership  relation,  they  will  be  deemed  partners 
as  to  third  persons,  and  generally  as  to  external  liabilities,  even 
though  such  were  not  their  intention  in  making  the  agreement.^ 
And,  on  the  other  hand,  while  participation  in  accruing  profits 
is  a  most  convenient  test  of  the  partnership  relation,  it  establishes 
no  such  liability  where  the  legal  effect  of  the  arrangement  entered 
into  was  not  to  create  a  partnership. 

§  179.  Ostensible  Partnership;  Nominal  Partner's  Liability. 

But  partnership  liability  is,  as  we  have  said,  also  incurred  in 
cases  of  ostensible  partnership,  whether  actual  or  not.  Here  we 
come  from  the  secret  or  dormant  partner  to  his  counterpart,  the 
nominal  partner.  The  general  principle  is,  that  if  one  holds  him- 
self out  to  the  world  as  partner  in  a  firm,  he  is  liable  as  such, 
though  he  have  no  interest  in  it.  But  this  principle  is  qualified 
by  another ;  namely,  that  a  creditor  who  had  no  reason  to  believe 
that  the  person  so  held  out  was  a  partner  cannot  recover.^  The 
decisions  are  somewhat  conflicting  as  to  a  nominal  partner's  lia- 

14  Pick.  192;   Ambler  v.  Bradley,  6  notes  at  length;  Hargraye  v.  Conroy, 

Vt.  119.  4  Green,  281;  Loomis  v.  Marshall,  12 

8.  Bullen  v.  Sharp,  L.  R.  1  C.  P.  86 ;  Conn.  69 ;  Denny  v.  Cabot,  6  Met.  82 ; 
Cox  ▼.  Hickman,  8  H.  L.  Gas.  268.  Hickman  ▼.  Gox,  3  G.  B.  N.  8.  523. 

4.  Bigelow   V.    Elliot,    1    Gliff.    28.  6.  3  Kent  Gom.  32,  and  notes ;  Story 

And  see  Palmer  ▼.  Elliot,  1  Gliff.  63.  Partn.,   §   64;    Wood  ▼.   Pennell,   15 

9.  See  Bigelow  v.  Elliott,   1  Gliff.  Me.  52. 
28 ;  Pars.  Partn.  71,  and  cases  cited  in 
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bility ;  some  holding  that  one  put  forth  to  the  world  as  a  partner 
is  for  that  cause  and  on  considerations  of  public  policy  liable  to 
the  creditors  of  the  firm;  others  again,  with  better  reason,  that 
one  is  liable  only  because  he  was  a  pamter  in  fact  and  interest, 
or  at  least  because  the  creditor  may  justly  have  regarded  him  as 
such,  and  dealt  with  the  firm  from  regard  to  the  identity  of  inter- 
est, or  the  additional  credit  which  such  a  name  furnished.  It 
would  seem  to  come  back  properly  to  a  question  of  actual  circum- 
stances :  the  true  rule  being,  perhaps,  that  a  nominal  partner,  who 
by  his  authority,  consent,  or  connivance  was  held  out  to  the  pub- 
lic as  a  partner,  must  suffer  the  general  consequences  to  every 
creditor  or  customer;  while  if  nothing  more  than  negligence  can 
be  imputed  against  him  in  such  a  connection,  only  the  creditor 
who  was  actually  misled  by  the  improper  use  of  his  name  as  a 
partner  should  hold  him  liable.^  In  the  case  of  the  nominal  as 
well  as  the  secret  partner,  we  seem  to  trace  a  disposition  of  the 
courts  to  screen  from  the  harshest  legal  consequences  those  who 
were  found  to  have  strayed  carelessly,  but  unintentionally,  into 
partnership  combinations,  especially  as  to  third  persons  who  were 
not  actually  misled  in  consequence. 

In  general,  conversations,  admissions,  assertions,  or  acts  tend- 
ing to  show  a  partnership  interest,  though  they  might  be  quite 
insufficient  to  establish  an  actual  partnership  between  the  parties, 
would  often  be  conclusive  of  liability  so  far  as  concerned  third 
persons.  One  cannot  safely  allow  outside  parties  to  believe  him 
a  partner  and  let  them  rely  on  his  credit,  if  he  would  avoid  a 
partnership  liability;  though  an  unsupported  conjecture  of  the 
public  is  insufficient.^  I^iig  and  public  manifestation  is  held  to 
justify  the  inference  of  one's  general  liability,  so  as  to  dispense 

7.  Spencer  v.  Billing,  3  Campb.  310 ;  to  constitute  one.    Beall  v.  Lowndee, 

Swan  v.  Steele,  7   Eaat,   210;    Pars.  4  S.  C.  258. 

Partn.,  §  82,  and  cases  cited ;  Wood         8.  Pars.  Partn.,  §  82 ;  Qoode  v.  Har- 

V.  Pennell,  51  Me.  42;  Fitch  v.  Ear-  rison,   5   B.   &  Aid.   147;    Dutton  ▼. 

rington,    13    Gray,   468.     Two   firms  Woodman,  9  Cush.  255. 
will  be  held  to  be  one  if  they  assume 

268 


CHAP.IX] 


PABTNEB8. 


§    179 


with  direct  teetimony  that  the  party  dealing  with  the  firm  relied 
upon  it.^ 

Here  it  may  be  remarked  that  the  partnership  name  and  style 
has  much  to  do  with  the  question  of  a  nominal  partner's  responsi- 
bilities; not  that  a  partnership  may  not  exist  without  any  firm 
name,  but  because  a  firm  name  is  usual  and  eminently  proper. 
Though  the  agre^nent  of  partnership  adopts  no  firm  name,  yet 
if  the  business  be  transacted  in  a  particular  style,  as  H.  &;  J., 
this  becomes  the  legitimate  name  of  the  fimu^  Sometimes  a 
single  individual  doing  business  uses  the  words  '^  and  Co./'  by 
way  of  amplifying  his  sole  credit  with  the  public;  but  this  prac- 
tice, though  often  harmless,  is  improper;  and  in  New  York  and 
some  other  States  we  find  legislation  which  makes  the  transac- 
tion of  business  in  the  name  of  a  fictitious  firm  a  penal  offence 
or  imposes  special  requirements,  as  a  condition  of  doing  such 
business.^  Even  where  a  partnership  name  and  style  are  agreed 
upon  and  have  been  used,  this  will  not  prevent  persons  from  being 
bound  by  their  dealings  under  some  other  partnership  name  which 
they  habitually  use  besides.^  But  the  use  of  such  a  name  as 
usually  indicates  partnership,  while  it  may  be  prima  facie  evi- 
dence of  partnership,  affords  but  slight  proof  that  it  legally  ex- 
isted/ Our  latest  tendency  in  many  States  is  to  allow  any  name 
to  be  adopted  as  the  firm  name,  even  though  in  a  form  suggestive 


9.  Sun  Ins.  Co.  t.  Kountz,  122  U.  S. 
583. 

1.  Le  Roy  v.  Johnson,  2  Pet.  186; 
Ripley  ▼.  Colby,  3  Fost.  443;  Pars. 
Partn.,  g  176. 

S.  See  3  Kent  Com.  31,  and  notee; 
8  Abb.  N.  C.  76;  70  Cal.  194.  Thier 
New  York  penal  statute  is  laxly  in- 
terpreted by  the  courts.  97  N.  Y. 
472,  476;  83  N.  Y.  74.  See  further, 
as  to  <'Co.''  Zemon  ▼.  Trim,  181 
Mioh.  530,  147  N.  W.  540;  Drohan 
▼.  Norton,  67  Misc.  159,  121  N.  Y.  S. 
599. 

8.  See  3  Kent  Com.  81,  32;  Wil- 


liamson V.  Johnson,  1  B.  &  C.  146; 
Rogers  v.  Coit,  6  Hill,  322;  Mifflin 
V.  Smith,  17  S.  A  R.  165;  Beall  v. 
Lowndes,  4  S.  C.  258. 

4.  Charman  t.  Henshaw,  15  Gray, 
293.  Vice  f?er<a,  if  the  name  of  the 
firm  be  merely  that  of  an  indiyidual 
partner,  it  is  not  presumed  that,  where 
the  individual  signed  his  name  to  a 
bill,  he  did  so  on  behalf  of  the  firm. 
Yorkshire  Banking  Co.  t.  Beatson,  4 
C.  P.  D.  204;  United  Stotes  Bank  v. 
Binney,  5  Mason,  176;  Oliphant  ▼. 
Mathews,  16  Barb.  608. 
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of  a  corporation,^  since  there  may  be  a  trade-mark  value  in  a 
partnership  style  long  used  successfully. 

§  180.  The  Same  Subject. 

The  question  of  a  nominal  partner's  liability  may  be  usuaUy 
referred  to  his  acts  and  conduct.  As  was  observed  in  Fox  v. 
Clifton,  the  holding  one's  self  out  to  the  world  as  a  partner,  as 
contradistinguished  from  the  actual  relation  of  partnership,  im- 
ports at  least  the  voluntary  act  of  the  party.^  It  is  the  lending 
of  one's  name  to  the  concern,  not  the  improper  use  of  that  name 
by  others,  which  the  court  usually  regards.  Declarations  of  the 
actual  partners  carry  no  great  weight  of  themselves  when  unsup- 
ported by  circumstances  evincing  the  nominal  partner's  concur- 
rence ;  but  if  the  latter  knows  that  his  name  is  used  on  the  sign- 
board, in  the  advertisements  and  business  circulars  of  the  firm, 
or  otherwise,  he  may  become  liable  to  customers,  unless  he  season- 
ably repudiates  and  disavows  all  connection  with  the  firm.^  The 
knowledge  that  his  name  is  so  used,  and  his  consent  thereto,  is 
the  ground  upon  which  he  is  estopped  from  disputing  his  liability 
as  a  partner.8 

§  181.  Modem  Legislation  Affecting  Partnership  Liability  to  the 
Public. 

The  general  uncertainty  which  thus  prevails  concerning  part- 
nership liability  in  its  legal  sense  has  led,  in  England,  to  the  pa&- 


9.  Holbrook  v.  Ins.  Co.,  25  Minn. 
229 ;  Pars.  Partn.,  §  97. 

6.  6  Bing.  776.  See  Bourne  v. 
Freeth,  9  B.  &  C.  632;  Pars.  Partn., 
§§  84-97;   Story  Partn.,  §§  64,  80. 

7.  Dolman  v.  Prichard,  2  C.  &  P. 
104;  Gill  V.  Kuhn,  6  S.  &  R.  338; 
Tuttle  V.  Cooper,  5  Pick  414 

8.  So  a  retiring  ostensible  partner 
is  liable  to  creditors  who  have  no  no- 
tice of  his  retirement.  Stewart  v. 
Sonnebom,  51  Ala.  126;  Shamburg  v. 
Rugglea,  83  Pa.  148. 


For  e3cample,  where  a  .  father  and 
son  did  business  together  under  the 
firm  name  of  D.  &  Son,  and  the 
plaintiff,  who  had  been  a  customer  be- 
fore the  withdrawal  of  the  father, 
came  into  the  store  after  his  with- 
drawal and  was  injured,  the  father 
is  liable  where  the  plaintiff  did  not 
know  of  his  withdrawal.  Jewison  v. 
Dieudonne,  127  Minn.  163,  149  N.  W. 
20. 
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sage  of  an  explanatory  act^^  which  is  substantially  to  this  effect : 
that  neither  the  advance  of  money  on  contract  to  receive  a  share 
of  profits,  nor  the  remuneration  of  servants  and  agents  by  a  share 
of  profits,  nor  the  receipt  of  profits  by  certain  annuitants  (such 
as  the  widow  and  child  of  deceased  partners),  nor  the  acceptance, 
of  profits  in  consideration  of  the  sale  of  good-will,  shall  constitute 
the  party  so  benefited  a  partner.  But  English  courts  of  high 
authority  have  since  observed  that  the  common  law  is  to  the  same 
effect,  and  that  nothing  has  been  really  gained  by  this  legislation.^ 

§  182.  Liability  of  Partners  to  Third  Parties  Affected  by  Notice 
of  Stipulations,  Etc. 
But  the  liability  of  partners  to  third  parties  may  sometimes  be 
affected  by  stipulations  between  themselves  of  which  such  third 
persons  had  knowledge.  And  while  private  or  secret  stipulations 
cannot  control  the  liability  of  members  composing  a  firm  as  con- 
cerns those  without  proper  notice  who  dealt  with  them,  there  are, 
nevertheless,  cases  which  tend  to  make  reasonable  stipulations 
between  partners  qualifying  their  partnership  liability,  operative 
and  obligatory  upon  third  parties  to  whom  those  stipulations 
were  made  known.^  This  doctrine  is  quite  analogous  to  that  of 
credit  given  to  one  partner  only ;  namely,  that  if  a  creditor  sells 
goods  or  loans  money  on  the  sole  credit  of  one  of  the  partners,  or 
otherwise  deals  with  him  as  an  individual,  and  not  as  a  member 
of  the  firm,  the  other  partners  are  exonerated  from  liability; 
though  the  presumption  would  be  that  business  within  the  usual 
scope  of  a  partnership  is  transacted  with  a  partner  as  such,  and 
not  in  his  private  capacity,  and  vice  versa}     Further,  as  we  shall 


9.  28  &  29  Vict.,  c.  86,  July  5, 1865 ; 
Smith's  Man.  Com.  Law,  197.  This 
is  known  as  "  Bovill's  Act." 

1.  See  per  curiam  y  Moll  wo,  March 
ft  Co.  T.  Court  of  Wards,  L.  R.  4 
P.  C.  419 ;  Pooley  v.  Driver,  5  Ch.  D. 
458.  Cf.  the  local  code  of  a  State 
on  Ihe  subject  of  Partnership. 

S.  See  Pars.  Partn.,  §  84  and  notes; 


Parker  t.  Canfield,  37  Conn.  250 
Knox  T.  Buffington,  50  Iowa,  320 
Kimbro  v.  Bullitt,  22  How.  256 
Croughton  v.  Forrest,  17  Mo.  131;  5 
Pet.  529;  3  Kent  Com.  44,  45.  Effect 
of  assignment  by  one  partner  to  an- 
other. Book  23,  N.  Y.  Rpts.,  Bender 
ed.,  note,  p.  706. 
S.  Barton  v.  Hanson,  2  Campb.  97; 
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presentlj  see,  knowledge  by  one  who  deals  with  one  partner  that 
such  partner  acts  outside  the  scope  of  his  partnership  authcmly, 
or  is  defrauding  his  associates,  may  invalidate  the  transaction  as 
concerns  the  firm  itself. 

§  183.  Articles  of  Co-partnership. 

We  have  seen  that  a  partnership  is  frequently  to  be  inferred 
from  the  acts  and  conduct  of  the  parties  combining  for  business 
purposes.  But  parties  usually  execute  s<Hne  distinctive  agree- 
ment when  they  mean  to  establish  a  firm  for  regular  partneri^ip 
transactions  with  the  public ;  and  a  formal  contract  of  this  kind, 
reduced  to  writing  and  signed  by  all  concerned,  is  familiarly 
known  as  "articles  of  co-partnership.**  Articles  of  co-partner- 
ship usually  designate  the  partnership  name,  and  may  embrace 
a  great  variety  of  stipulations,  like  other  contracts;  and  we  fre- 
quently find  in  them  restrictions  imposed  by  way  of  mutual  pro- 
tection, as  for  instance,  in  signing  negotiable  paper ;  and  sometimes 
provisions  for  the  expulsion  of  members  in  certain  cases,  or  for 
the  reference  of  differences  which  may  arise  to  arbitration,  or 
for  liquidated  damages  where  a  member  of  the  firm  is  guilty  of 
misconduct^  These  articles  usually  come  for  consideration  be- 
fore courts  of  equity,  whose  province  it  is  to  adjust  the  mutual 
accounts  of  partners  and  compose  their  strifes-;  and  their  pro- 
visions are  regarded  with  much  favor,  and  upheld  even  to  the 
silent  renewal  of  a  partnership  at  the  close  of  the  stipulated 
period  for  its  continuance ;  the  presumption  being  that  a  partner- 
ship is  renewed  on  the  same  terms  as  before,  unless  something 
can  be  shown  to  the  contrary.^     Partners  may  make  new  terms 

Le  Roy  ▼.  Johnson,  2  Pet.  186 ;  Lafou  t.  Ralli,  5  B.  &  B.  132 ;  Patterson  v. 

V  Chinn,  6  B.  Mon.  305;   Ex  parte  SiUiman,  28  Penn.  St.  304;  OiUett  v. 

Hunter,    1    Atk.    223;    Pars.    Partn.  Thornton,  L.  R.  19  Eq.  599. 

104-115.  9.  Crawshay  v.  Ck>llins,  15  Ves.  218; 

4.  Story  Partn.,  §§  187-215;  Pars.  Bradley  v.   Ghamberlin,   16  Vt.   613. 

Partn.,  §§  159-174,  and  notes ;  Gred-  In  yarious  ways,  equity  upholds  rights 

dies  V.  Wallace,  2  Bligh,  295;  Wood  under   such   ccmtracts.      But  spedal 

y.  Scoles,  L.  R.  1  Ch.  369 ;  Livingston  and  unusual  provisions  will  not,  by  a 
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or  new  arrangements  at  any  time  on  mutual  concurrence ;  and  the 
aubfltantial  rights  of  each  partner,  though  not  expressly  defined, 
are  to  be  sedulously  regarded.^  As  already  intimated,  the  pro- 
visions in  such  articles  bind  only  parties  to  the  instrument  and 
third  parties  having  notice;  and  their  interpretation  should  be 
in  connection  with  the  general  law  of  partnership/ 


§  184.  Time  When  a  Partnership  Begins. 

The  time  when  a  partnership  b^ns  is  usually  to  be  determinei] 
by  the  terms  of  the  contract  or  mutual  agreement ;  and  if  no  date 
is  established  by  written  articles,  the  date  of  their  execution  will 
be  presumed.  Where  the  law  infers  a  partnership  from  the  con- 
duct of  parties  over  certain  joint  transactions,  and  there  is  no 
express  agreement  to  this  effect,  written  or  oral,  between  them, 
the  date  of  the  transaction  or  of  the  agreement  to  enter  into  the 
transaction  will  be  taken,  as  circumstances  may  justify.^ 

§  185.  Rights  and  Duties  of  Partners;  Rights  in  Partnership 
Property. 

Secondly.  As  to  the  rights  and  duties  of  partners  to  them- 
selves and  to  the  public. 


strict  construction,  be  considered  as 
in  force  after  the  term  stated  has  ex- 
pired. Clark  v.  Leach,  8  L.  T.  if.  8. 
40;  Noonan  v.  McNab,  30  Wis.  277. 
See  Harvey  v.  Vamey,  98  Mass.  118. 
While  equity  will,  under  strong  cir- 
cumstances, decree  specific  perform- 
ance of  a  co-partnership  contract,  it 
usually  refuses  to  do  so.  Scott  ▼. 
Rayment,  L.  R.  7  Eq.  112.  But  one 
partner  may  be  enjoined  from  engag- 
ing in  business  prejudicial  to  the  firm. 
Marshall  ▼.  Johnson,  33  Ga.  500.  See 
also  Hayes  v.  Fish,  36  Ohio  St.  498. 
A  mere  executory  agreement  does  not 
establish  a  partnership.    Beckford  ▼. 


Hill,    124    Mass.    588;    Goldsmith    v. 
Sachs,  17  Fed.  726. 

a.  England  ▼.  Curling,  8  Beav.  129; 
Pars.  Partn.,  §  160. 

7.  Pars.  Partn.,  §§  160,  161. 

8.  Pars.  Partn.,  §  12;  Fox  ▼.  Clif- 
ton, 6  Bing.  776;  Murray  ▼.  Rich- 
ards, 1  Wend.  58;  Aspinwall  v.  Wil- 
liams, 1  Ohio,  38;  Gardiner  v.  Childs, 
8  Car.  A  P.  345.  This  might  not  be 
until  the  property  with  which  they 
were  to  do  business  was  obtained. 
Snodgrass  v.  Reynolds,  79  Ala.  452; 
Meagher  ▼.  Reed,  14  Col.  335,  24  Pac. 
681,  9  L.  R.  A.  455.  But  where  joint 
action  is  to  b^n  at  once,  the  pari- 
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What  mo0t  immediately  concerns  us,  in  the  present  connection, 
is  the  consideration  of  their  rights  in  the  partnership  property. 
By  partnership  property  is  meant  whatever  belongs  to  a  partnership^ 
whether  personal  or  real;  the  latter  kind  of  property  being,  however, 
treated  in  a  measure  as  personal  under  the  operation  of  peculiar 
rules.  The  personal  property  of  a  partnership  chiefly  consists  in 
what  is  known  as  the  goods  and  merchandise  or  stock  in  trade; 
and  this,  where  the  business  is  that  of  selling  and  buying,  must 
be  often  of  great  as  well  as  especial  value;  the  horses  and  car- 
riages or  motor  cars  of  a  firm;  furniture,  books,  safes,  and  all 
other  chattels  bought  by  the  partnership  with  partnership  funds 
and  for  partnership  purposes;  outstanding  accounts,  debts,  and 
claims,  whether  with  or  without  security,  and  whether  evidenced 
by  writing  or  not;  cash  in  hand  and  balances  at  the  bank;  also 
shares  in  companies  or  scrip  bought  or  turned  into  the  partner- 
ship, and  not  belonging  to  the  individual  partners  or  placed  to 
their  separate  accounts.'  All  such  partnership  property  is  owned 
not  by  the  individual  partners  but  by  the  firm;  and  the  title 
should  stand  or  be  transferred  accordingly.^ 

The  ^^  good-will ''  of  a  prosperous  partnership  is  a  valuable 
interest ;  but  it  seems  to  be  recognized  as  of  pecuniary  importance 
only  when  referred  to  the  place  where  the  partnership  business 
has  been  carried  on ;  for,  as  Lord  Eldon  says,  ''  the  good-will  of 
a  trade  is  nothing  more  than  the  probability  that  the  old  customers 
will  resort  to  the  old  place."  ^     (Jood-will  is  the  benefit  which 


nership  b^na  at  onoe.  Kerrick  ▼. 
Steyens,  55  Mich.  167,  20  K.  W.  888 ; 
Beauregard  v.  Case,  91  U.  S.  134; 
LatU  V.  Kilboum,  160  U.  S.  524,  4 
8.  Ct.  201. 

9.  See  Pars.  Partn.,  gg  177-183; 
Story  Partn.,  g  98. 

1.  Pars.  Partn.,  g  178.  But  while 
a  partner  has  no  interest  in  specific 
property  of  the  firm,  but  only  an  un- 
divided and  distributive  interest,  he 
may  sell,  mortgage,  or  pledge  this  in- 
terest   lb.,  and  cases  cited ;  107  Penn. 


St.  590;  82  Gal.  474;  11  Wall.  624. 
See  g  189.  Rights  in  property  pur- 
chased in  firm  name.  Book  13,  N.  Y. 
Rpts.,  Bender  ed.,  note,  p.  735. 

S.  Gruttwell  v.  Lye,  17  Yes.  335, 
346;  Pars.  Partn.,  g  181;  Story 
Partn.,  gg  99,  211 ;  Shackle  v.  Baker, 
14  Ves.  468.  See  Warfield  v.  Booth, 
32  Md.  63.  But  the  firm's  business 
may  be  moved  from  one  place  to  an- 
other or  be  carried  on  in  more  than 
one  place. 
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results  from  good  reputation  and  oonneetions  where  the  business 
has  been  built  up.  Courts  are  sometimes  disposed  to  disregard 
the  daim  of  a  deceased  partner's  personal  representatives  in  the 
good-will  of  a  business  as  against  surviving  partners;  but  where 
the  interest  is  really  valuable,  as  it  often  must  be,  the  better  opin- 
ion is  that  equity  will  order  it  sold  with  the  other  effects  for  the 
common  benefit^  The  good-will  of  professional  partnerships  is 
rarely  important  in  such  a  sense,  since  those  dealing  with  lawyers, 
physicians,  and  artists,  regard  personal  qualifications  as  of  far 
greater  consequence  than  the  place  where  they  do  business/ 
Gt)od-will  is  firm  property,  and  a  sale  of  all  interest  in  a  business 
or  its  assets  transfers  it  as  an  incident^ 

The  rights  of  partners  to  the  partnership  property  are  much 
like  those  of  joint  owners:  that  is,  they  are  jointly  interested 
therein ;  but  they  have  not  inter  se  that  right  of  survivorship  which 
is  the  peculiar  characteristic  of  joint  tenancy.^  In  the  absence 
of  evidence  to  the  contrary,  partners  are  deemed  to  be  equally 
interested  in  the  partnership  stock  and  effects  and  the  profits; 
yet  the  members  may  agree  to  own  in  any  proportions ;  skill  may 
be  contributed  by  one,  and  capital  in  money  by  another;  and 
partnership  combinations  are  constantly  formed  among  persons 
whose  interests  are  manifestly  made  unequal/     So  long,  indeed. 


8.  lb. ;  Dougherty  ▼.  Van  Nostnuid, 
1  Hoff.  Ch.  68;  3  Kent  Com.  64; 
Crawsbay  ▼.  Collins,  15  Veft.  224.  See 
Sheldon  y.  Houghton,  5  Bl.  C.  C.  2S5. 

4.  Hoyt  ▼.  Holley,  39  Conn.  826; 
Fan  V.  Pearce,  3  Madd.  78.  The 
trade  name  or  trade  mark  appears 
often  a  valuable  interest  in  connec- 
tion with  the  "  good-will,"  and  on  Ma- 
rions considerations  it  cannot  be  used 
by  one  carrying  on  the  business,  re- 
gardless of  the  interests  of  a  retiring 
or  deceased  partner.  Mc€k>wan  ▼. 
McGkiwan,  22  Ohio  St.  370;  Hook- 
ham  ▼.  Pottage,  L.  R.  8  Ch.  91 ;  Pars 
Partn.,  §  182.  See  Levy  v.  Walker, 
10  Ch.   D.   436.     Under  certain   cir- 


cumstances "good-will"  is  not  a 
partnership  asset  susceptible  of  valu- 
ation. Steuart  ▼.  Gladstone,  10  Ch. 
D.  626.  See  also  45  L.  T.  303;  Leg- 
gott  V.  Barrett,  15  Ch.  D.  306. 

5.  Hoxie  V.  Chaney,  143  Mass.  592 ; 
Merry  v.  Hooper,  111  N.  Y.  415,  19 
N.  E.  714 ;  Cruess  v.  Fessler,  39  Cal. 
336;  Wallingford  v.  Burr,  17  Neb. 
137,  22  N.  W.  350.  See  4  Chand)er- 
Uyne  Evid.,  §  2146. 

8.  Story  Partn.,  §§  88-91;  Pars. 
Partn.  168,  258,  259;  Lindley  Partn. 
573;  3  Kent  Com.  36,  37;  Aultman 
V.  Fuller,  53  Iowa,  60.  And  see  pre- 
ceding chapter. 

7.  Pars.  Partn.  168,  258,  259.    See 
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as  the  oommiinitj  in  profit  or  Iobs  exists  as  to  the  enterprise,  it 
is  held  that  each  partner  may  retain  by  special  agreement  the 
exclusive  ownership  of  the  things  contributed  by  him  to  the  part- 
nership use,^  and  one  may  be  partner  without  being  partner  or 
partrowner  in  the  property  with  which  the  enterprise  is  carried 
on.^  And  in  equity  a  partner  may  even  be  foimd  indebted  to  the 
concern,  since  partners  may  buy  or  borrow  from  the  firm,  and 
the  firm  from  each  partner.^ 

Where  a  partnership  is  dissolved  by  the  death  of  some  member 
of  the  firm,  the  case  is  peculiar;  for  here  the  representatives  of 
the  deceased  partner  become  tenants  in  common  with  the  sur- 
vivor; while  in  the  collection  of  outstanding  debts  and  the  gen- 
eral winding  up  of  the  partnership  business,  survivorship  so  far 
exists  at  law  that  the  surviving  partners  have  exclusive  possession 
and  management;  not,  however,  for  their  own  exclusive  benefit, 
but  as  trustees  for  all  concerned,  for  themselves,  for  the  creditors 
of  the  firm,  and  for  the  representatives  of  their  late  fellow- 
partner.^ 

§  186.  The  Same  Subject;  Rights  in  Real  Estate. 

It  was  formerly  deemed  that  partners  could  not,  as  such,  own 
real  estate,  nor  indeed  transact  business  in  lands  at  all.  But  the 
law  in  this  respect  has  changed  with  the  wants  of  trade,  Not 
only  does  a  partnership  find  real  estate  suitable  for  the  purposes 
of  investment,  but  lands  and  buildings  are  frequently  desired  for 


Story  Partn.,  §  24,  n.;  Thompson  v. 
WiUiamson,  7  Bligh,  N.  s.  432;  Farr 
V.  Johnson,  25  111.  522;  Stewart  v. 
Forbes,  1  Macn.  &  G.  137,  146. 

8.  Champion  v.  Bostwick^  18  Wend. 
183;  McOrary  t.  Slaughter,  58  Ala. 
230.  Cf.  Stumph  v.  Bauer,  76  Ind 
157. 

9.  Hankey  v.  Becht,  25  Minn.  212; 
22  Piek.  151. 

1.  Story  Partn.,  §  91; Pars.  Partn. 
258,  259. 


S.  3  Kent  Com.  37,  and  casee  cited; 
Pars.  Partn.  440-442;  Story  Partn., 
§  177;  post,  §  192,  as  to  dissolution. 
Where  a  firm  transfers  all  its  assets 
to  a  corporation,  and  each  partner 
receives  corporate  stock  in  proportion 
to  his  share  in  the  concern,  the  stock 
is  the  individual  property  of  each 
partner;  for  a  new  relation  is  cre- 
ated. Singer  v.  Carpenter,  125  111. 
117. 
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stores,  warehouses  and  factories,  in  immediate  connection  with 
the  partnership  pursuits;  and,  besides,  real  estate  mortgaged  to 
secure  debts  to  the  firm,  or  attached,  may  come  into  the  hands  of 
the  partners  as  such,  by  foreclosure  or  sale  on  execution.  The 
English  and  American  rule,  as  now  established,  is  that  real  estate 
purchased  with  partnership  funds  and  held  as  partnership  prop- 
erty is  to  be  so  viewed  in  equity;  it  is  subjected  to  all  the  part- 
nership incidents,  and  treated  as  personalty  so  far  as  the  partner^ 
ship  necessities  make  this  proper.^  And  as  to  whether  real  or 
personal  property  was  so  purchased,  actual  intention  must  prevail 
in  equity  over  external  appearances.^ 


§  187.  Right  of  Partner  to  Bind  the  Firm  as  to  the  Public. 

As  to  the  acts  by  which  one  partner  may  bind  the  firm.  Chan- 
cellor Kent  finds  that  the  books  abound  with  numerous  and  subtle 


8.  See  Bright.  Fed.  Dig.  602;  3 
Kent  Com.  38-40,  and  n.;  Story 
Partn.,  §  93;  Aafaton  v.  Robinson,  L. 
R.  20  Eq.  25;  Wilcox  ▼.  Wilcox,  13 
Allen,  252;  Bowker  v.  Smith,  48 
N.  H.  Ill;  Pars.  Partn.,  §§  263-278, 
and  eases  cited;  Fairchild  v.  Fair- 
child,  64  N.  T.  471;  Sherwood  t.  St. 
Paul,  Ac.,  21  Minn.  127;  Dowling  v. 
EhEchange  Bank,  145  U.  S.  512.  This 
topic  does  not  properly  fall  within 
the  limits  of  this  treatise ;  but  we  may 
add  that  Wilcox  ▼.  Wilcox,  8upra,  lim- 
its the  extent  to  which  partnership 
real  estate  ought  to  be  considered  as 
persona]  property.  Prof.  Parsons,  cit- 
ing various  equity  authorities,  con- 
cludes that  the  English  rule  goes  be- 
yond the  American  in  giving  to  real 
estate,  purchased  with  partnership 
funds,  the  essential  incidents  of  per- 
sonal property.  Pars.  Partn.,  §  270, 
and  cases  cited;  Essex  v.  Essex,  20 
Beav.  442.  But  where  tenants  in  com- 
RKHi,  who  owned  land,  treated  it 
throughout  as  real  estate  in  carrying 


on  a  quarrying  business,  the  land  is 
held  to  remain  realty.  Steward  v. 
Blakeway,  L.  R.  4  Ch.  603.  Cf.  Mur- 
tagh  V.  Costello,  7  L.  R.  Ir.  428. 
Rights  of  surviving  partner  in  real 
estate.  Book  28,  N.  Y.  Rpts.,  Bender 
ed.,  note,  p.  269. 

Though  the  legal  title  to  partner- 
ship real  estate  standa  in  the  name  of 
one,  equity  will  treat  the  property  aa 
partnership  personalty  so  far  as  may 
be  just.  Shanks  v.  Klein,  104  U.  S. 
18 ;  Gausler  v.  Wharton,  62  Ala.  358. 
If  a  partner  has  the  firm  land  in  his 
own  name,  equity  gives  the  firm  the 
benefit.  A  partnerahip,  as  such,  can- 
not, however,  in  the  firm  name,  take 
the  legal  title  to  real  estate.  Tidd  v. 
Rines,  26  Minn.  201.  See  further, 
Pars.  Partn.,  §  265,  and  latest  cita- 
tions. Books  V.  Williams,  120  Md. 
436,  87  Atl.  692, 

4.  See  Partridge  v.  Wells,  30  N.  J. 
Eq.  176;  Johnson  v.  Hogan,  158  Mich. 
635,  123  N.  W.  891. 
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distinctioiis.^  It  is  the  extent  of  one  partner's  legal  authority  to 
make  all  liable  to  the  publio  which  produces  so  much  mischief; 
for  so  close  is  the  partnership  combination,  that  one  rogue  may 
in  this  respect  ruin  many  innocent  associates.  In  general,  the  act 
of  each  partner,  in  transactions  relating  to  the  partnership,  is 
considered  the  act  of  all,  and  binds  all.  If  one  makes  an  admis- 
sion, acknowledgment)  or  representation,  with  respect  to  the  firm 
business,  his  partners  are  generally  bound  by  it.  And  where 
notice  is  given  by  'or  to  one  partner  respecting  the  partnership 
business,  it  is  equivalent  to  notice  given  by  or  to  alL  This  vast 
power  is  not  confined  to  buying  or  selling,  but  extends  as  con- 
cerns the  public,  to  all  acts  and  contracts  which  may  fairly  be 
considered  within  the  scope  of  the  partnership  business.^ 

And  as  each  partner  may  contract  to  this  extent,  so,  too,  he  has, 
as  to  the  public,  the  absolute  juls  disponendi,  or  right  to  dispose 
of  any  and  all  of  the  partnership  effects ;  and  he  may  sell,  assign, 
or  transfer  any  or  all  of  the  personal  property  belonging  to  the 
concern  (the  transfer  of  its  real  estate  being  otherwise  restricted 
by  law)  in  the  way  of  regular  business,  though  in  fraud  of  his 
partners,  so  long  as  knowledge  of  the  fraud  is  not  brought  home 
to  the  purchaser.^  If  such  full  transfer  be  bona  fide  on  his  part, 
the  equities  of  his  co-partners  are  extinguished  correspondingly.^ 
But  all  such  transactions,  in  order  to  be  binding,  should  be  done 
in  the  regular  and  ostensible  course  of  business  of  the  firm ;  and 
third  parties  are  not  absolved  from  the  necessity  of  prudent  in- 
quiry and  caution  when  dealing  with  an  individual  who  professes 
to  act  on  behalf  of  the  partnership,  especially  where  the  transac- 
tion is  such  as  ought  of  itself  to  excite  suspicion.' 


9.  3  Kent  Com.  41. 

a.  lb.  40-46,  and  cases  cited;  Story 
Partn.,  §§  107,  108;  Pan.  Partn.,  §S 
114-130. 

7.  Bright.  Fed.  Big,  Partnership, 
IV.;  Lambert's  Case,  1  Godb.  244; 
Marshall,  C.  J.,  in  Anderson  ▼.  Tomp- 
kins, 1  Brock.  460 ;  Story  Partn.,  §  94 ; 
Pars.  Partn.,  g  lOS;  3  Kent  Com.  41; 


Locke  y.  Lewis,  124  Mass.  1.  Bnt  as 
to  such  transfers  oatside  the  scope  of 
business,  see  §  ISS,  povi. 

8.  Huiskamp  ▼.  Wagctt  Co.,  121 
U.  S.  310. 

9.  WeUs  y.  Mareh,  80  N.  Y.  344; 
Rogers  y.  Batchelor,  12  Pet.  221; 
Cadwallader  y.  Eroesen,  22  Md.  200. 
See  further,  g  189,  post. 
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§  188.  The  Same  Subject;  Instances  Considered 

Thus,  there  are  numerous  instances  in  which  it  is  held  that  a 
partner  may  bind  the  firm  by  borrowing  money^^  even  though  he 
should  misapply  after  receiving  it ;  and  by  lending  money.^  One 
partner  may  bind  the  firm  by  effecting  insurance  on  the  partner- 
ship property.^  And  all  the  members  of  a  trading  firm  are  re- 
sponsible for  bills  of  exchange  or  promissory  notes  drawn  and 
signed  or  accepted  by  one  of  its  members  in  the  firm  nama^  But 
a  farming  or  non-trading  partnership  implies  no  such  authority. 
Sanction  or  usage  should  appear.^  Nor  can  one  member  of  a 
firm  of  attorneys,  as  such,  bind  the  firm  by  a  post-dated  check 
drawn  in  its  name/  And  the  surrender  of  shares  of  stock,  part- 
nership property,  to  the  corporation  issuing  them,  has  been  held 
fraudulent  and  void,  when  made  by  one  partner  under  suspicious 
circumstances.^  One  partner  has  power  to  represent  and  act  for 
the  firm  in  legal  proceedings.^ 

From  the  mere  fact  that  the  partnership  relation  exists,  one 
partner  has  no  implied  authority  to  bind  the  firm  to  others  by 


1.  Winsfaip  y.  Bank  of  United 
States,  5  Pet.  529;  Whitoker  ▼. 
Brown,  16  Wend.  505;  Btheridge  ▼. 
Binney,  9  Pick.  272;  Bothwell  ▼. 
HumphreyB,  1  Eap.  406.  Obligation 
for  acts  of  other  partners.  Book  33, 
N.  T.  Rpts.,  Bender  ed.,  note,  p.  589. 

S.  Alexander  ▼.  Barker,  2  Cr.  A  J. 
133. 

8.  Hooper  ▼.  Lnsby,  4  Campb.  66; 
Foster  ▼.  United  SUtea  Ins.  Co.,  11 
Pick.  85;  Hillock  y.  Traders  Ins.  Co., 
54  Mich.  531,  20  N.  W.  571. 

4  Kimbro  ▼.  Bullitt,  22  How.  256 ; 
Tofanan  ▼.  Hanrahan,  44  Wis.  133; 
Wagner  ▼.  Sinanona,  61  Ala.  143. 
Borrowing  money  on  the  credit  of  a 
partner's  individual  note  does  not  cre- 
ate by  presiHnption  a  partnership 
delyt,  though  the  money  be  applied 
to  partnership  purposes.    Peterson  ▼. 


Roach,  32  Ohio  St.  374.  Unless  the 
firm  name  is  used  in  the  same  con- 
nection in  an  apparently  proper  way. 
Redlon  ▼.  ChurchUl,  73  Me.  146.  See 
also  Van  Brunt  v.  Mather,  48  Iowm» 
503;  Tolman  v.  Hanrahan,  44  Wis. 
133;  Pars.  Partn.,  S§  131-146. 

9.  McCrary  ▼.  Slaughter,  58  Ala. 
230 ;  Ktmbro  ▼.  Bullitt,  22  How.  256 ; 
Benedict  ▼.  Thompson,  33  La.  Ann. 
196 ;  Dowling  ▼.  Bank,  145  U.  S.  512. 

e.  Forster  ▼.  Maekreth,  L.  R.  2  Ex. 
163. 

7.  Gomstock  ▼.  Buchanan,  57  Barb. 
127. 

8.  Pars.  Partn.,  |  118;  8  T.  R.  25. 
In  absence  of  statute  a  partnenhip 

cannot  sue  or  he  sued  apart  from  its 
members.      Tarbrough    ▼.    Pqgh, 
Wash.  140,  114  Pae.  918. 
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opening  a  bank  account  in  his  own  name.^  Nor  to  draw  a  bill 
of  exchange  or  note  in  his  own  name,  even  though  he  apply  the 
proceeds  for  partnership  purposes.^  Nor  to  pay  his  private  debt 
by  a  check  in  the  firm's  name.^  For  a  creditor  may  be  charged 
with  constructive  knowledge  that  the  transaction  is  out  of  the 
partnership  scope;  and  whenever  a  person  deals  with  one  of  the 
partners  in  a  transaction  of  this  sort,  the  law  concludes,  unlesa 
there  are  circiunstances  or  proof  in  the  case  sufficient  to  destroy 
the  presumption,  that  he  deals  with  him  on  the  partner's  private 
account,  notwithstanding  the  partnership  name  be  assumed.^ 
The  attempt  of  a  partner  to  apply  the  partnership  property  in 
payment  of  his  private  debt  will  not  therefore,  under  all  circum- 
stances, divest  the  title  of  the  firm  in  favor  of  the  creditor,  even 
though  the  latter  had  no  express  notice  of  fraud.^  The  rule  is 
otherwise  where  a  partner  acts  in  fraud  of  his  associates  with 
strangers  in  a  matter  within  the  apparent  scope  of  the  partnership 
authority.^  And  it  is  a  material  circumstance  against  the  other 
partners  that  they  so  entrusted  goods  or  the  transaction  to  the 
partner  in  question  as  to  enable  him  to  deceive  the  public  as  to 
his  authority  in  the  premises,  and  that  he  did  deceive  the  third 
person  accordingly.^ 

As  to  n^otiable  paper  in  general,  which  bears  the  firm  name, 
the  act  of  one  partner  binds  all,  whether  it  be  by  drawing,  accept- 
ing, or  indorsing,  so  far  as  third  persons  acting  in  good  faith  and 


9.  Alliance  Bank  v.  Keanley,  L.  R. 
6  C.  P.  433. 

1.  Le  Roy  t.  JohnjBon,  2  Pet.  186. 
See  Parb.  Partn.,  §  138;  Gansevoort 
▼.  Williams,  14  Wend.  133;  Peterson 
Y.  Roach,  32  Ohio  St.  374;  Lill  y. 
Elgan,  89  HI.  609. 

S.  Davis  V.  Smith,  27  Minn.  337. 
A  presumption  of  fraud  arises  in  cases 
where  one  partner  uses  the  name  and 
credit  of  the  firm  in  settling  up  what 
are  manifestly  his  own  private  trans- 
actions. Pars.  PartiL,  §  112,  and  cases 


cited;  Elision  ▼.  Deacon,  L.  R.  2  C. 
P.  20;  Story  Partn.,  §  172  et  seq. 

8.  3  Kent  Com.  43,  and  notes;  Story 
Partn.,  §  133 ;  Doty  v.  Bates,  11  Johns. 
544. 

4.  See  Rogers  ▼.  Batchelor,  12  Pet. 
221;  Union  Nat.  Bank  ▼.  UnderhiH, 
21  Hun,  178;  Forney  y.  Adams,  74 
Mo.  138. 

9.  3  Kent  Com.  46,  citing  Willet  ▼. 
Chambers,  Cowp.  814,  &c.  See  Hutch- 
ins  y.  Turner,  8  Humph.  415. 

6.  Locke  y.  Lewis,  124  Mass.  1; 
Kelton  y.  LecHiard,  54  Vt.  230. 
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without  due  notice  are  concerned,  provided  once  more  the  trani^ 
action  appear  to  have  been  fairly  within  the  partnership  scope/ 
But  there  are  instances  where  the  presumption  of  authority  would 
be  negatived  by  the  facta;  as  in  the  case  where  paper  is  indorsed 
which  does  not  belong  to  the  firm,  by  way  of  accommodation  or  as 
an  interchange  of  credit,  which  is  much  like  attempting  to  place 
the  firm  in  the  position  of  a  surety.  Of  course  the  firm  is  liable 
where  such  use  of  its  name  was  authorized;  and  even  accommo- 
dation paper  bearing  an  indorsement  by  a  single  partner  would 
be  binding  in  the  hands  of  a  bona  fide  holder  for  value  without 
knowledge  of  the  circumstances  under  which  it  wa&  procured.^ 
A  note  given  by  a  firm  is  not  technically  a  joint  and  several  obli- 
gation; the  partners  in  all  cases  assume  joint  liabilities.'  So  too 
a  note  payable  to  A.  and  B.  prima  facie  imports  a  note  to  a  part- 
nership.* 

Among  the  general  rights  of  each  partner  as  concerns  the  part- 
nership property  are  those  of  making  payment  for  the  firm  of  the 
partnership  debts,  and  of  receiving  payment  of  any  and  all  debts 
due  to  the  firm.  And  incidentally  one  partner  may  compromise 
a  debt,  or  authorize  legal  proceedings  for  its  recovery.^  The  lia- 
bility of  all  the  members  of  a  firm  in  a  suit  prosecuted  to  judgment 
against  them  on  the  partnership  account,  with  or  without  attach- 
ment of  the  partnership  property,  will  be  strictly  enforced.^  One 
partner  may  appoint  an  agent  with  authority  to  transact  the  joint 
business.^  And  a  firm  being  by  name  empowered  to  act  for  a 
third  party,  one  partner  may  sufficiently  execute  the  agency.^ 


7.  Miohigan  Bank  ▼.  Bldred,  9  WaU. 
544;  Arden  v.  Sharpe,  2  Esp.  523; 
Etheridge  ▼.  Binney,  9  Pick.  272; 
Parer.  Partn.,  §§  131-146,  and  notes; 
Story  Partn.,  §§  102,  126 ;  infra,  BiVLb 
and  Notes,  §§  443-462. 

8.  Early  y.  Reed,  6  Hill,  12 ;  Waldo 
Bank  ▼.  Lnmbert,  16  Me.  416. 

9.  Mason  v.  Eldred,  6  Wall.  231; 
Perring  y.  Hone,  4  BIng.  28.  See 
Doty  ▼.  Bates,  11  Johns.  544. 


1.  Murphy  v.  Stewart,  2  How.  263. 

a.  Pars.  Partn.,  §  116.  But  see 
Hamridge  ▼.  De  La  Croupe,  3  M.  G. 
ft  S.  742. 

S.  lb. ;  Iitbusch  v.  Farwell,  1  Black, 
566. 

4  TiUier  v.  Whitehead,  1  DaU.  269; 
Lucas  ▼.  Bank  of  Darien,  2  Stew.  280; 
Cameron  v.  Blackman,  39  Mich.  108. 

9.  Kennebec  Co.  y.  Augusta  Ins.  ft 
Bank  Co.,  6  Gray,  204. 
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But  from  a  general  power  granted  to  one  of  two  partners,  the 
other  can  derive  no  authority.^ 

The  rale  has  been  that  one  partner  cannot  submit  the  interests 
of  the  firm  to  arbitration ;  the  submission  binding  only  himself/ 
The  same  exception  seems  to  have  existed  at  the  civil  law.  But 
why  a  partner  should  be  specially  restrained  in  this  respect,  it 
is  hard  to  say.^ 

There  are,  however,  technical  objections  to  the  power  of  a 
partner  to  bind  the  firm  by  executing  a  deed ;  the  ancient  rule  of 
our  law  being  that  a  partnership  has  no  seal,  while  authority  to 
seal  should  be  conferred  by  seaL  A  general  partnership  agree- 
ment under  seal  could  confer  no  such  authority.^  But  this  does 
not  prevent  one  partner  from  executing  a  valid  deed  on  behalf  of 
the  firm  if  his  co-partners  are  present  and  consent^  And  the  old 
rule  is  now  greatly  relaxed  in  American  practice,  through  the 
intervention  of  equity  doctrines.  Even  an  absent  partner  is  held 
bound  by  a  deed  executed  on  behalf  of  the  firm  by  his  co-partner, 
if  he  gave  either  a  previous  parol  authority  or  subsequently  con- 
firmed the  act.^  So  t!he  seal  to  an  instrument  is  sometimes  held 
mere  surplusage,  as  in  the  case  of  a  mortgage  of  personal  prop- 
erty, or  an  assignment  for  the  benefit  of  creditors,  or  the  release 
of  a  debt.^     And  though  one  partner  for  want  of  authority  may 


6.  Edmiston  v.  Wright,  1  Campb. 
S8. 

7.  Karthaus  v.  Ferrer,  1  Pet.  222; 
Buchanan  v.  Curry,  19  Johns.  137. 
In  some  States  a  partner  may  thus 
bind,  as  matter  of  law,  by  his  un- 
sealed agreement.  McKee  v.  Buford, 
3  B.  Mon.  435;  12  S.  A  R.  243;  Pars. 
Partn.,  $  121,  n. 

8.  See  Pars.  Partn.,  g  121;  South- 
ard ▼.  Steele,  3  B.  Mon.  435;  Taylor 
V.  Coryell,  12  S.  ft  R.  243;  3  Kent 
Com.  49 ;  and  n. ;  Story  Partn.,  §  114. 

9.  2  Kent  Com.  47,  48,  and  n. ;  Pars. 
Partn.,  §§  122-124,  and  notes;  Tom  v. 
Qoodrich,  2  Johns.  213. 


1.  Harrison  v.  Jadcson,  7  T.  R.  2Q7. 

it.  See  Kent  and  Parsons,  supra; 
Anthony  v.  Butler,  13  Pet.  423,  433; 
Story  Partn.,  §§  119-122;  Worrall  v. 
Munn,  1  Seld.  221. 

S.  Milton  V.  Mosher,  7  Met.  244; 
Harrison  v.  Sterry,  6  Cr.  289;  Wood- 
ruff V.  King,  47  Wis.  261;  Wells  v. 
Evans,  20  Wend.  251;  Ew  parte 
Hodgkineon,  19  Ves.  291 ;  SchmertE  v. 
Shreever,  62  Penn.  St.  457.  Our  local 
statutes  now  largely  reduce  the  former 
requirement  of  seals  in  legal  instru- 
ments. 
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not  bind  his  oo-partners  by  the  execution  of  a  sealed  instrument 
in  the  name  of  the  firm,  yet  in  conformity  to  the  general  doctrines 
of  agency  he  necessarily  binds  himself/  Yet  in  several  modem 
American  cases  the  general  power  of  one  to  bind  the  others  of 
his  firm  by  a  specialty  is  still  emphatically  denied,  and  he  binds 
accordingly  only  himself,  unless  authorized.^ 

§  189.  The  Same  Subject 

The  power  to  dispose  of  the  partnership  property  may  be  exer- 
cised by  a  single  partner  in  a  variety  of  ways;  always  assuming 
that  the  case  is  free  from  collusion,  and  the  transaction  within 
the  general  scope  and  ordinary  objects  of  the  partnership.  A 
partner  may  pledge,  or,  if  no  seal  be  requisite,  mortgage,  the 
personal  effects  as  well  as  sell  them,  and  under  corresponding 
restraints.  Fraud  and  collusion  would  perhaps  be  more  readily 
presumed  in  case  of  an  assignment  of  the  stock  by  way  of  pledge 
or  mortgage  by  a  single  partner,  than  where  goods  are  sold  on 
delivery,  or  money  paid  over;  and  yet  there  are  instances  where 
a  pledge  or  mortgage  of  the  whole  stock  in  trade  by  one  of  the 
partners  to  secure  a  firm  creditor  has  been  upheld,  the  creditor 
having  acted  reasonably  and  in  good  faith.^  It  should  be  observed 
that,  as  a  partner's  own  interest  in  the  copartnership  property  is 
his  due  proportion  of  a  residue  to  be  found  upon  a  final  balance, 
he  can  hardly  transfer  his  own  interest  in  the  partnership  stock 


4.  Bowker  ▼.  Burdekin,  11  M.  ft  W. 
12S ;  BUiot  ▼.  Davis,  2  Bos.  ft  P.  338. 

5.  GHmou  v.  Warden,  14  Wall.  244 ; 
Walton  ▼.  Tnsten,  49  Miss.  569  u  Wil- 
liams ▼.  OilUes,  75  N.  T.  197;  Rus- 
sell ▼.  Annable,  109  Mass.  72;  Pan. 
Partn.,  §  124.  It  is  held  that  a  part- 
ner may  bind  the  firm  by  a  sealed  note 
executed  in  the  name  of  the  firm;  at 
least  to  a  oertain  extent.  Walsh  v. 
Lennon,  98  111.  27. 

6.  See  3  Kent  Gom.  46,  and  n. ;  Tap- 
ley  ▼.  Butterfield,  1  Met.  515;  Pars. 


Partn.,  S§  177-183,  n.;  Sweetaer  ▼. 
Mead,  5  Mich.  107;  Reid  v.  Hollins- 
head,  4  B.  ft  C.  867;  s.  c.  7  D.  ft  R. 
444.  Ae  to  a  mortga^^,  the  necessity 
of  formalitiea  under  seal  may  some- 
times affect  the  question.  A  partner 
may  assent  to  the  transfer  of  a  part- 
nership debt  from  one  banker  to  an- 
other. See  Beale  v.  Caddick,  2  H.  ft 
N.  326;  Arnold  ▼.  Brown,  24  Pick. 
89 ;  Winship  ▼.  Bank  of  United  States, 
5  Pet  561. 
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effectually  to  a  stranger  without  dissolving  the  partnership 
altogether/ 

As  a  general  rule,  and  with  but  rare  exceptions  on  familiar 
principles  as  to  a  hond  fide  purchaser  or  transferee  for  value 
without  notice,  the  purchaser,  pledgee,  or  transferee  of  one 
partner's  interest  can  acquire  no  title  to  assets  beyond  the  latter's 
share  in  such  surplus  as  may  remain  upon  a  winding  up  of  the 
firm  business ;  ^  and  where  a  partner  thus  disposes  of  firm 
personalty  without  the  knowledge  of  his  copartners  and  in  fraud 
of  their  rights,  for  his  individual  debt,  the  purchaser  is  held  to 
acquire  no  full  title  thereto  as  against  the  partnership  creditors.' 

The  admissions,  representations,  and  misrepresentations  of  a 
partner  are  binding  on  the  firm,  provided  they  relate  to  and  are 
made  in  the  course  of  the  partnership  business  and  within  its 
proper  scope  and  contemporaneously.  And  even  the  acknowledg- 
ment of  an  existing  debt  by  a  single  partner,  while  the  partner- 
ship continues,  will  take  the  case  out  of  lihe  Statute  of  Limitations ; 
though  on  principle  such  an  acknowledgment  made  after  the 
partnership  is  dissolved  can  have  no  such  effect.^  One  partner 
cannot,  in  the  absence  of  usage  or  special  circumstances,  bind  the 
firm  by  the  guaranty  of  a  third  person's  debt,  nor  make  his 
fellow-partners  liable  as  mere  sureties  without  their  consent.^ 


7.  Pars.  Partn.,  g  306;  Van  Sootor 
▼.  Lefforts,  11  Barb.  140;  Tarbell  v. 
West,  86  N.  Y.  280.    See  §  185,  note. 

8.  Staatff  ▼.  Bristow,  73  N.  Y.  264. 

9.  This  rule  applies  most  strongly 
if  the  transferee  was  cognizant  of  the 
fraud.  But  even  the  transferee's  in- 
nocence will  not  here  avail  him.  Tar- 
bell V.  West,  86  N.  Y.  280;  Liberty 
Savings  Bank  v.  Campbell,  75  Va. 
534;  Forney  ▼.  Adams,  74  Mo.  138; 
59  Ala.  338.  And  see  Drake  v. 
Thyng,  37  Ark.  228 ;  Hartley  v.  White, 
94  Penn.  St.  31.  And  as  to  the  right 
of  the  firm  itself  to  recover  sruch 
property,  see  Johnson  ▼.  Griohtoii,  56 
Md.  108. 


1.  3  Kent  Com.  50,  51;  Story 
Partn.,  §  107;  Para.  Partn.,  §§  126- 
129,  and  notes;  Bell  v.  Morrison,  1 
Pet.  351;  Shoemaker  v.  Benedict,  1 
Kern.  176 ;  Turner  v.  Smart,  6  B.  &  C. 
603.  See  Baker  v.  Seavey,  163  Mass. 
527,  40  N.  E.  863. 

a.  3  Kent  Com.  47,  and  n.;  Pars. 
Partn.,  §§  119,  144;  Story  Partn.,  §§ 
127,  245;  Foot  v.  Sabin,  19  Johns. 
154;  Rollins  v.  Stevens,  31  Me.  454: 
Russell  V.  Annable,  109  Mass.  72.  But 
as  to  a  guaranty  of  profits  under  a 
sale,  see  Jordan  v.  Miller,  75  Va.  442. 
A  guaranty  may  become  binding  on 
the  firm  by  ratification.  Clark  v.  Hy- 
man,  55  Iowa,  14. 
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§  190.  Liability  of  Firm  for  Fraud,  etc.,  of  Partner. 

Partnership  oontracts  involving  fraud  and  deceit  are  cloeely 
allied  to  the  law  of  torts.  The  rule  is  that  partners  are  liable  in 
solido  for  the  tort  of  one,  if  that  tort  were  committed  by  the 
partner  as  such,  and  in  the  course  of  the  partnership  business; 
but  not  otherwise  unless  the  wrongful  act  were  authorized  or 
adopted  or  at  least  negligently  permitted  by  the  firm.^  The 
connivance  of  copartners  in  a  fraudulent  transaction,  and  their 
voluntary  participation  in  accruing  profits,  are  circumstances 
which  would  justify  the  court  in  making  all  jointly  responsible.^ 
But  there  are  cases  which  tend  to  relax  the  rule  of  partnership 
liability  somewhat  more  in  torts  than  contracts,  agreeably  to  the 
general  rules  of  agency,  so  as  to  shield  innocent  partners  who  had 
no  actual  knowledge  of  the  wrong  committed,  nor  had  consented 
thereto  nor  had  negligently  permitted,  from  the  consequences  of 
a  partner's  misconduct;  though  this  holds  true  in  the  case  of  a 
pure  tort  rather  than  where  wrongful  transactions  grow  out  of 
a  contract.^ 

§  191.  Rights  and  Duties  of  Partners  as  between  themselves. 

Thus  far  we  have  considered  the  power  of  a  single  partner  as 
concerns  the  public.     The  rule  is  quite  different  when  we  come 


A  member  of  a  firm  cannot  con- 
fess Judgment  for  a  firm  debt.  Pars. 
Partn.,  §  125;  Hall  ▼.  Lanning,  91 
U.  8.  170.  He  has  certainly  no  right 
to  enter  appearance  for  his  firm  after 
its  dissolution.  Hall  ▼.  Lanning,  91 
U.  S.  160.    See  post  as  to  dissolution. 

As  to  binding  one  partnership  by 
the  acts  of  another  having  a  conunon 
member,  see  Cobb  ▼.  Illinois  Central 
R.,  38  Iowa,  601. 

One  partner  may  buy  goods  for  the 
concern,  whether  for  cash  or  on  credit, 
so  as  to  bind  the  firm.  Johnston  v. 
Bemheim,  86  N.  C.  339;  Davis  v. 
Cook,  14  Key.  265.    And  see  Cameron 


▼.  Blackman,  39  Mich.  108;  Fry  v. 
Sanders,  21  Kan.  26. 

As  to  liability  of  partners  for  rent 
under  a  lease,  see  Stillman  v.  Harvey, 
47  Conn.  26. 

S.  Brydges  v.  BranfiU,  12  Sim.  369 ; 
Locke  V.  Steams,  1  Met.  564;  Pars. 
Partn.,  §§  100,  102 ;  Graham  v.  Meyer, 
4  Blatchf.  129;  Coll.  Partn.  Am.  ed., 
g  738 ;  Story  Partn.,  §§  234,  256. 

4.  lb.;  Castle  v.  Bullard,  23  How. 
173 ;  Coleman  v.  Pearce,  26  Minn.  123 ; 
Tenney  v.  Foote,  95  111.  99. 

5.  Floyd  V.  Wallace,  31  Ga.  688; 
McKnight  v.  Ratcliffe,  44  Penn.  St. 
156.    See  Kavanaugh  v.  Mclntyre,  216 
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to  apply  it  as  between  the  partners  themselves;  for  here  the 
power  of  a  single  partner  to  bind  the  firm  may  be  and  is  fre- 
quently modified  by  the  partnership  agreement  If  there  be 
written  articles  constituting  tho  partnership,  the  power  and 
authority  of  the  partners  inter  se  must  be  ascertained  and  r^u- 
lated  by  the  terms  and  conditions  of  those  articles/  As  between 
themselves,  partners  may  control  and  appropriate  the  firm  assets 
in  the  adjustment  of  mutual  claims  in  any  manner  they  may 
choosa^  !N'or  as  against  his  copartners,  can  a  partner,  without 
being  duly  authorized,  make,  accept,  or  indorse  negotiable  paper, 
unless  the  act  is  both  within  the  scope  of  the  partnership  business 
and  actually  on  account  of  the  firm.^  Equity  will  enjoin  one 
partner  from  violating  the  rights  of  his  copartner  in  partnership 
matters,  although  no  dissolution  of  the  partnership  be  con- 
templated.' 


N.  Y.  175,  104  N.  E.  136;  Heiden- 
reich  y.  Bremn^r,  260  111.  439,  103 
N.  E.  275. 

But  as  to  crimeB,  cf.  State  ▼.  Buma, 
25  S.  D.  364/  126  N.  W.  572. 

6.  Kimbro  ▼.  Bullitt,  22  How.  256 ; 
Story  Partu.,  §§  169^186,  and  cases 
cited.  Right  to  accounting  without 
dissolution.  Book  36,  N.  Y.  Rpts., 
Bender  ed.,  note,  p.  464. 

7.  McCormick  v.  Gray,  13  How.  26. 
S.  See  9uprat  §  188;   Etheridge  v. 

Binney,  9  Pick.  272. 

9.  Marble .  Ck>mpany  ▼.  Ripley,  10 
Wall.  339.  As  to  remedies  of  partners 
in  general,  see  Pars.  Partn.,  cs.  8-10. 

A  partner  is  impliedly  bound  to 
reasonably  devote  himself  to  the  ad- 
vancement of  the  firm's  business. 
Barclay  v.  Barrie,  209  N.  Y.  40,  102 
N.  E.  602,  47  L.  R.  A.  N.  8.  839,  n. 

Special  compensation  to  a  partner  is 
not  presumed.  Sandberg  v.  Soougale, 
75  Warii.  313,  134  Pac.  1051;  Rug- 
gles  V.  Buckley,  175  Fed.  57,  101  G. 
C.  A.  547,  27  L.  R.  A.  N.  8.  541. 


But  ma  to  special  outlay,  see  In  re 
Campbell,  229  U.  8.  561,  23  S.  Ct.  796; 
Mack  V.  Engel,  165  Mich.  540,  131 
N.  W.  92 ;  Talbert  v.  Hamlin,  86  S.  C. 
523. 

See  also  Persons  v.  Oldfleld,  101 
Miss.  110,  57  So.  417  (as  to  guaranty 
or  surety) ;  Feigenspan  v.  McDonnell, 
201  Mass.  341,  87  K.  E.  624  (borrow- 
ing money). 

One  partner  cannot  put  the  firm 
into  tiankniptcy  against  tho  consent 
of  the  others.  Steiner  v.  T.  S. 
Faulk,  222  Fed.  61,  137  C.  C.  A.  599. 
One  partner  cannot  sue  another  at 
law.  Kalamazoo  Trust  Co.  v.  Mer- 
rill, 159  Mich.  649,  124  Mich.  597; 
Merrill  v.  &nith,  158  Ala.  186,  48  So. 
495. 

As  to  ratification  of  a  partner's 
acts,  see  Banks  v.  McKinley,  129 
Minn.  481, 152  K  W.  879  (deed  under 
seal) ;  Lays  v.  Hurley,  215  Mass.  582, 
103  N.  E.  52;  Blake  v.  Third  Kat. 
Bank,  219  Mo.  644,  118  S.  W.  641. 

See   farther.   Union    Land    Co.   ▼. 
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Partners  should  observe  perfect  good  faith  with  one  another; 
nor  should  any  member  of  a  firm  transact  independent  business 
to  the  material  injury  of  his  associates,  or  otherwise  place  him- 
self in  a  situation  where  his  bias  is  likely  to  be  against  the 
conmion  interests.^  A  partner  may  traffic  quite  outside  the  scope 
of  the  firm  business  for  his  own  profit  and  advantage ;  but  if  he 
secretly  engages  in  the  same  business  by  himself,  equity  will 
subject  his  gains  to  the  conmion  benefit  of  the  partnersftiip.^  In- 
volved partnerships,  where  one  individual  connects  himself  with 
different  firms  engaged  in  the  same  kind  of  occupation  or  busi- 
ness, ought  not  to  be  greatly  favored ;  for  when  one  undertakes 
to  serve  two  rivals  who  antagonize,  he  is  likely  to  transfer  his 
affections  from  one  to  the  other  according  to  the'  dictates  of 
greedy  self-interest  rather  than  of  duty.  We  are  told  that  the 
Boman  lawyers  stigmatized  that  partnership  where  one  tries  to 
reap  all  the  advantages  for  himself  as  the  societas  leonina,  in 
allusion  to  the  fable  of  the  lion  who  went  hunting  with  the  other 
wild  animals,  and  took  all  the  prey  as  his  own  share.^  Each 
partner  owes  an  amount  of  time,  care,  and  trouble  to  the  concern 
conmiensurate  wilfh  his  interest,  or  according  to  the  mutual 
intent  of  the  partnership.  One  partner  ought  not  to  exclude  the 
others  from  advice  or  management;  though,  as  controversies 
must  exist  even  when  all  have  been  consulted,  it  appears  to  be 
settled  that  a  majority  in  interest  of  the  firm  acting  in  good  faith 
may  bind  the  minority  in  interest-* 


Owynn,  216  N.  Y.  664,  110  N.  E. 
162;  Strode  v.  Gilpin,  187  Mo.  App. 
383;  Crownfield  v.  Phillips,  125  Md. 
1,  92  Atl.  1033  (competing  business 
not  allowed) ;  Axton  ▼.  Ey.  Bottlers 
Co.,  159  Ky.  61,  166  S.  W.  776;  Craig 
T.  Warner,  216  Mass.  776,  103  N.  £. 
1032;  Willard  ▼.  Wright,  203  Mass. 
406,  89  N.  £.  559 ;  Holden  ▼.  Thurber, 
72  Atl.  720  (R.  I.  1909)  ;  People  ▼. 
Devlin,  63  Misc.  363,  118  N.  T.  S. 
478;    United   States   Exch.   Bank   t. 


Zimmerman,  113  N.  T.  S.  33  (App. 
Term,  1909). 

1.  Story  Partn.,  S§  123-125;  Pars. 
Partn.,  §§  150-156;  Murrell  v.  Mur- 
rell,  33  La.  Ann.  1233. 

S.  Latta  ▼.  Kilboum,  150  U.  S.  524, 
14  S.  Ct.  201 ;  Kimberly  ▼.  Arms,  129 
U.  8.  512. 

S.  Pothier  Contr.  de  Soc.,  c.  3;  3 
Kent  Com.  29,  51,  52. 

4.  Pars.  Partn.,  §  149;  Peacock  ▼. 
Cummings,  46  Penn.  St.  434;   Kirk 
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§  192.  Dissolution  and  Change  of  a  Partnership;  how  effected. 
Thirdly.  As  to  the  dissolution  and  change  of  a  partnership. 
A  partnership  may  be  dissolved  in  a  variety  of  ways:  by  limi- 
tation of  the  period  named  in  the  partnership  articles;  by  the 
voluntary  act  of  all  the  partners  whenever  they  may  choose; 
often  by  the  act  of  a  single  partner,  amounting  to  withdrawal, 
since  partnerships  formed  without  limitation  ajs  to  time  are  at 
will  only ;  ^  by  the  death  of  a  partner ;  generally  in  fact  by  a 
change  in  the  firm  membership;  also  by  decree  of  a  court  of 
equity  or  proceedings  in  bankruptcy.^  A  partnership,  or  quasi 
partnership,  which  has  been  formed  for  a  single  purpose  or 
transaction,  ceases  as  soon  as  the  business  is  completed^^  Where 
the  court  interferes  to  pronounce  a  dissolution,  the  cause  should 
be  a  weighty  one ;  for  in  case  of  the  minor  misconduct  of  a  co- 
partner, and  general  grievances  requiring  redress,  the  milder 
remedy  of  injunction  which  puts  a  stop  to  further  mischief  is 


V.  Hodgson,  3  Johns.  Gh.  400;  Johns- 
ton ▼.  Dutton,  27  Ala.  245;  3  Kent 
Com.  45,  46;  Story  Partn.,  §§  169, 
175.  A  partner  cannot  by  purchase 
become  the  individual  owner  of  an 
outstanding  note  against  the  concern. 
Easton  ▼.  Strother,  57  Iowa,  506. 
A  partner  cannot  usually  charge  his 
firm  with  interest.  Topping  v.  Pad- 
dock, 92  111.  92.  But  one  may  be 
entitled  to  interest  on  money  ad- 
vanced for  th«  firm's  use  under  fair 
circumstances.  Baker  v.  Mayo,  129 
Mass.  517.  As  to  one's  claiming  spe- 
cial allowance  for  services  to  the  firm 
(which  ordinarily  is  not  proper),  see 
Godfrey  v.  White,  43  Mich.  171;  8 
Daly  (N.  Y.),  176;  Cramer  v.  Bach- 
mann,  68  Mo.  310;  Heath  v.  Waters, 
40  Mich.  457.  An  attorney  repudiat- 
ing hie  partnership  obligations  in  a 
cause  entrusted  to  his  firm  cannot 
claim  a  share  in  the  fees  subsequently 
earned  by  his  partners.      Denver  ▼. 


Roane,  99  U.  8.  355.  A  partner  may, 
for  his  delinquency,  be  chargeable  with 
interest  to  the  firm.  Coddington  v. 
Idell,  30  K.  J.  Eq.  540. 

The  powers  of  partners  are  co- 
ordinate, whether  the  partnership  is 
in  active  operation  or  subsists  only 
for  the  purpose  of  winding  up  its 
affairs;  and  each  partner  ought  to 
keep  precise  accounts  of  all  his  tranv- 
actions  for  the  firm,  and  keep  them 
ready  for  inspection.  Hall  v.  Clagett, 
48  Md.   223. 

5.  ELarrick  v.  Hannaman,  168  U.S. 
334,  18  Sup.  Ct.  135,  42  L.  ed.  484. 
Presumption  of  continuance  of  part^ 
nership,  see  Ohamberlayne  Svid.,  § 
1046. 

6.  3  Kent  Com.  53 ;  Pars.  Partn.,  § 
280  et  8€g.;  Story  Partn.,  §§  265-319. 
Settlement  of  affairs.  Book  38,  N.  T. 
Rpts.,  Bender  ed.,  note,  p.  781. 

7.  3  Kent  Com.  52,  53. 
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preferred.*  A  I^al  adjudication  of  bankruptcy  or  of  insolvency 
against  either  the  firm  or  a  partner  works  a  dissolution;  but  not 
simple  insolvency,  or  mere  inability  to  pay.^  Fraud  in  the  orig- 
inal creation  of  the  partnership  is  ground  for  judicial  dissolu- 
tion ;  ^  and  so  is  the  culpable  miscounduct  or  insanity  of  a  partner, 
or  even  an  essential  change  of  circumstances  if  thereby  the  pur- 
poses of  the  partnership  become  incapable  of  fulfilment^ 
Visionary  schemes  will  sometimes  be  dispelled  by  the  court,  and 
deluded  partners  released.^  And  of  course,  where  war  breaks  out, 
a  partnership  between  citizens  of  the  opposing  governments  must 
necessarily  come  to  an  end/  Ciourts  of  equity  exercise  a  liberal 
jurisdiction  over  granting  a  dissolution,  which  is  usually  for 
causes  arising  after  the  partnership  was  formed,  and  with  an 
incidental  accounting. 


§  193.    Consequences  of  Dissolution  as  to  Parties  and  Public. 

In  general,  a  dissolution  of  partnership  puts  an  end  to  the 
authority  of  one  partner  to  dispose  of  die  common  property;  it 
operates  as  a  revocation  of  all  power  to  make  new  contracts  or 
impose  new  liabilities  upon  the  late  firm;  and  the  rights  of  the 


S.  Pars.  Partn.,  §§  206,  207 ;  Howell 
▼.  Harvey,  5  Ark.  278;  Goodman  ▼. 
Whitcomb,  1  Jac.  k  W.  669;  Fiacher 
V.  Raab,  57  How.  (N.  Y.)  Pr.  87; 
Lyon  ▼.  Tweddell,  17  Ch.  D.  629. 

9.  3  Kent  Ck>m.  58-60;  Pars.  Partn., 
i  368;  Siegel  ▼.  Chidsey,  28  Penn. 
St.  279;  Crawshay  ▼.  Ck>llin8,  16  Ves. 
217.  Where  partnership  and  individ- 
ual properly  are  assigned  in  bank- 
ruptcy, the  court  prefers,  as  far  as 
practicable,  to  apply  partnership  as- 
sets to  the  partnership  debts^  and  in- 
dividual assets  to  individual  debts. 
133  U.  S.  670. 

1.  Hynes  v.  Stewart,  10  B.  Monr. 
429;  Fogg  v.  Johnston,  27  Ala.  432. 

a.  Story  Partn.,  §§  291-294 ;  3  Kent 
Com.  62;  Pars.,  §§  360,  361;  Harri- 


son V.  Tennant,  21  Beav.  482;  Clai- 
borne V.  Creditors,  18  La.  601. 

8.  Baring  v.  Dix,  1  Cox,  213 ;  Beau- 
mont V.  Meredith,  3  Ves.  k  B.  180; 
8  Ore.  84 ;  Pars.,  §  367. 

4.  3  Kent  Com.  62;  Griswold  t. 
Waddington,  15  Johns.  67;  Pars., 
§  357.  A  written  agreement  for  dis- 
solving a  partnership  supersedes  all 
prior  or  contemporaneous  agreements 
on  the  subject.  Bragg  v.  Geddes,  93 
lU.  39.  Any  partner  of  a  firm  formed 
for  an  indefinite  time  may  retire  and 
dissolve  the  partnership  whenever  he 
chooses,  if  his  act  be  5ond  fide. 
Fletcher  v.  Reed,  131  Mass.  312;  Neil- 
son  V.  Moss  End  Co.,  11  App.  Cas.  298. 
For  effect  of  his  assignment,  see  Rid- 
dle V.  Whitehill,  135  U.  S.  621. 
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partners  as  such  extend  no  farther  than  to  settle  the  partnership 
concerns  and  distribute  the  funds.^  This  right  may  be  restrained 
by  a  delegation  of  the  authority  to  one  of  the  late  partners;  and 
frequently  either  the  original  articles  or  a  special  agreement  made 
upon  dissolution  provide  how  outstanding  accounts  shall  be  ad- 
justed,  who  shall  collect  and  pay  the  old  debts,  and  how  the  con- 
cern in  fact  shall  be  wound  up.^  Independently  of  special  agree- 
ments, however,  each  of  the  late  partners  has  full  authority,  not- 
withstanding the  dissolution,  to  pay  up  and  settle  the  outstanding 
debts,  receive  payment  of  sums  owing  the  firm,  compromise,  dis- 
count, and  give  acquittance  much  the  same  as  before ;  thou^  here 
we  are  speaking  of  partners  inter  se,  for,  as  concerns  innocent 
third  parties,  a  single  partner  may  have  greater  power  to  bind  his 
late  associates/  Where  the  equality  of  rights  on  dissolution  is 
restrained  by  agreement,  the  partner  delegated  to  wind  up  the 
concern  may  indorse  partnership  notes,  transfer  by  indorsement 
without  recourse,  sell,  compromise,  release,  pledge  collaterals,  and 
otherwise  do  such  acts  as  are  reasonable  and  incident  to  the  pur- 
pose of  winding  up,  not  renewing,  the  business.  He  is  a  trustee 
for  the  benefit  of  all,  and  will  be  treated  in  equity  accordingly.' 
But  the  consequences  of  a  dissolution,  as  regards  third  persons, 
are  quite  different;  and  nothing  can  shield  the  members  of  the 
late  firm  from  liability  to  the  public  on  new  contracts  made  ap- 
parently on  the  partnership  account,  but  proper  notice  that  the 
partnership  exists  no  longer.     For,  until  notice  is  given,  the  situa- 


5.  Bell  V.  Morriaon,  1  Pet.  352; 
Pars.  Partn.,  §  286  et  9eq.;  Story 
Partn.,  §§  320-356.  See  Bank  v.  Car- 
ronton  Railroad,  11  Wall.  624;  91 
U.  S.  160.  Righta  of  memberB  after 
dissolution  of  partnership.  Book  5, 
N.  Y.  Rpts.,  Bender  ed.,  note,  p.  779. 
Rights,  remedies  and  liabilities  of  rar- 
yiying  partner.  Book  22,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  801.  Title  upon 
division  of  assets.  Book  26,  N.  Y. 
Rpts.,  Bender  ed.,  note,  p.  544. 


6.  Pars,  ib.;  National  Bank  v.  Nor- 
ton, 1  Hill,  572. 

7.  Pars.  Partn.  Si  289-295;  Butch- 
art  ▼.  Dresser,  10  Hane,  453;  Wood- 
ford V.  Downer,  13  Vt.  522;  Darling 
V.  March,  22  Me.  184;  Bobbins  ▼. 
Puller,  24  N.  Y.  570. 

8.  Pars,  lb.;  Parker  t.  Macomber, 
18  Pick.  505;  Bennett's  Caae,  18  Beav. 
339;  Dunlap  ▼.  Watson,  124  Mass. 
305.  A  decree  for  dissolution  of  a 
flrm  ahonld  provide  for  an  accounting:. 
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tion  of  each  individual  is  essentially  that  of  a  nominal  partner; 
he  is  to  the  world  the  same  member  of  a  firm  that  he  was  before. 
An  outgoing  partner  can  discharge  himself  from  future  liability 
to  others,  and  indeed  the  partnership  liability  can  be  terminated 
altogether  as  to  the  public,  by  notice^  express  or  by  publication. 
Public  notice  is  conclusive  on  those  who  have  not  had  prior  deal- 
ings with  the  firm ;  and  as  to  others,  it  is  a  question  for  the  jury 
whether  it  amounted  to  notice  in  fact  under  all  the  circumstances.' 
Furthermore,  we  must  remember  that  when  a  partnership  is  dis- 
solved, it  is  not  dissolved  with  regard  to  things  past,  but  only  with 
regard  to  things  future ;  ^  and  the  late  partnership  is  not  released 
from  its  liability  on.  an  outstanding  and  unexecuted  transaction. 
But  the  reason  of  the  rule  requiring  notice  of  dissolution  to  be 
given  to  the  public  extends  only  to  the  duty  of  making  third  per- 
sons acquainted  with  the  fact  that  a  dissolution  has  taken  place, 
so  that  subsequent  dealings  with  members  of  the  late  firm  or  their 
successors  may  be  regulated  by  such  persons  understandingly. 
For  all  this,  the  question,  what  is  a  sufficient  notice  to  the  public, 
gives  rise  to  much  discussion  in  the  courts.  The  custom  and 
necessity  of  notice  is  recognized  generally  by  the  commercial 
world;  and  sometimes  the  notice  is  given  orally,  sometimes  by 
advertisement,  sometimes  by  letter  to  those  dealing  with  the  firm, 
sometimes  by  a  change  of  name  on  the  sign-board ;  and  more  fre- 
quently by  two  or  more  of  these  methods  combined.^  A  distinc- 
tion is  made,  in  such  cases,  between  old  customers  and  new  ones, 
founded  upon  an  obvious  propriety;  and  while,  as  to  members  of 
the  former  class,  either  express  notice  of  a  dissolution  must  be 

9.  Pars.  Partn.,  §  299  et  seq. ;  Story  1.  Heath,  J.,  in  Wood  v.  Braddick, 

Partn.,   §    160;    3   Kent   Com.   66-68.  1  Taunt.  104. 

Notice  of  dissolution  of  partnership,  9.  See  Buller,  J.,  in  Tatlock  v.  Har- 
Book  25,  N.  Y.  Rpts.,  Bender  ed.  note,  ris,  3  T.  R.  180;  Story  Partn.,  §§  160, 
p.  743.  Sufficiency  of  notice  of  dis-  161;  3  Kent  Ck>m.  66-68;  Pars, 
solution,  Book  32,  N.  Y.  Rpts.,  Bender  Partn.,  §§  299,  315  et  aeq.;  Davis  ▼. 
ed.,  note,  p.  878.  Who  is  entitled  to  Keyes,  38  N.  Y.  94;  Lange  v.  Ken- 
notice  of  dissolution.  Book  5,  N.  Y.  nedy,  20  Wis.  279 
Rpta.,  Bender  ed.,  note,  p.  728. 
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shown,  or  it  must  appear  that  there  was  actual  knowledge  on  their 
party  or  at  least  adequate  means  of  obtaining  actual  knowledge,  in 
order  to  relieve  the  retiring  partner  from  liability,  the  latter  is 
sufficiently  protected'  against  new  customers  if  he  gives  notice  by 
public  advertisement^  or  otherwise,  in  the  usual  way  and  to  the 
usual  extent ;  since  of  course  one  does  not  know  who  are  going  to 
be  future  de&lers  with  the  firm.^  Less  than  this  is  unsafe ;  though 
knowledge  of  the  dissolution,  however  acquired,  by  an  individual, 
renders  notice  to  him  unnecessary/  Questions  of  notice,  we  may 
add,  usually  arise  in  determining  the  rights  and  liabilities  of  an 
outgoing  partner. 

A  partnership  agreement  of  dissolution,  which  throws  the  part- 
nership liability  upon  those  who  remain  or  the  successors  of  the 
old  firm,  may  be  made  binding  upon  a  creditor  by  his  making 


S.  Carter  v.  Wballey,  1  B.  A  Ad. 
11;  Benton  v.  Chamberlin,  23  Vt. 
711;  Goddard  v.  Pratt,  16  Pick.  448; 
Cregler  ▼.  Durham,  9  Ind.  375. 

4.  Hart  v.  Alexander,  2  M.  &  W. 
4S4;  Merrit  v.  Pollys,  16  B.  Monr. 
355;  Uhl.  v.  Bingaman,  78  Ind.  365. 
Cf.  aB  to  new  parties  becoming  cred- 
itors where  no  public  notice  of  dis- 
solution had  been  given,  but  only 
private  notice,  Polk  v.  Oliver,  56 
Miss.  566;  Richardson  ▼.  Snider,  72 
Ind.  425;  Richards  v.  Butler,  65  Ga. 
593.  Mere  rumor  of  a  dissolution  of 
the  firm>  whose  members  act  incon- 
sistently with  such  an  idea,  will  not 
serve  as  actual  notice.  2  McCrary, 
307.  This  subject  of  notice  is  well  dis- 
cussed in  Polk  V.  Oliver,  56  Miss. 
566.  And  see  Didcinson  v.  Dickinson, 
25  Gratt.  321;  Clinchfield  Co.  v. 
Lundy,  130  Tenn.  135,  169  S.  W.  563. 

Contracts  prescribing  the  terms  on 
which  old  partners  retire  and  new 
ones  enter  are  frequently  made  at  the 
present  day,  but  such  contracts  are 
to  be  justly  and  equitably  oonfitrued 


as  between  themselves.  See  Lee  ▼. 
Davis,  70  Ind.  464;  Love  v.  Payne, 
73  Ind.  80;  Ayrea  v.  Gallup,  44  Mioh. 
13.  A  retiring  partner  should,  as 
to  the  public,  take  heed  not  to  per- 
mit the  continued  use  of  his  name  in 
the  firm.  Richards  v.  Hunt,  65  Ga. 
342 ;  Nicholson  v.  Moog,  65  Ala.  471 ; 
supra,  §§  177y  178;  Gammon  v.  Huse, 
100  111.  234;  Uhl  v.  Harvey,  78  Ind. 
365;  In  re  Kreuger,  2  Lowell,  60; 
Speer  v.  Bishop,  24  Ohio  St.  598. 
See  Scarfe  v.  Jardine,  7  App.  Cas. 
345,  as  to  the  creditor's  election  to 
sue  the  old  or  new  firm  in  such  a  case. 
When  a  partner  retiring  from  the 
firm  consents  that  his  co-partners 
shall  have  possession  of  the  old  place 
and  the  future  conduct  of  the  business 
under  the  old  name,  the  good-will 
and  the  firm's  trade  marks  go  to  the 
latter.  Merrendes  v.  Holt,  128  U.  S. 
514.  But  without  any  such  clear 
consent,  the  retiring  partner's  name 
cannot  be  used,  nor  is  the  good-will 
assigned  by  him.  Gray  v.  Smith,  43 
Oh.  D.  208. 
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himself  in  some  way  a  party  to  the  agreement;  in  which  case 
something  like  the  civil-law  doctrine  of  novation  of  the  debt  takes 
place.  The  creditor's  right  of  appropriating  payments  made  on 
account,  whether  to  the  old  debt  in  which  the  retiring  partner  is 
concerned,  or  to  the  new  debt  of  the  new  firm,  has  a  direct  bearing 
upon  the  discussion  of  this  principle.  Novation  by  agreement 
would  affect  the  case  of  an  incoming  partner,  who  agrees  to  assume 
the  old  debts.^  In  general,  no  such  retrospective  liability  attaches 
to  a  new  partner ;  though,  like  any  other  partner,  he  is  liable  for 
all  the  new  debts;  and  he  may,  by  his  acts  and  conduct,  as  well 
as  by  express  promise,  place  himself  in  a  like  position  with  refer- 
ence to  the  old  debts/ 

§  193a.  Distribution  of  Firm  and  Individual  Assets  in  Bankruptcy. 

Many  difficult  questions  arise  in  case  of  insolvency  of  the  part- 
nership as  to  the  distribution  of  the  partnership  assets.  The  com- 
mon-law rule  was  that  partnership  assets  should  be  divided  among 
partnership  creditors  and  that  the  separate  assets  were  to  be  dis- 
tributed among  the  separate  creditors  and  the  excess  of  either 
estate  then  divided  among  the  creditors  of  the  other.^  That  is  the 
rule  adopted  by  the  Federal  Bankruptcy  Act  of  1898.*  There 
is  a  doctrine,  however,  that  the  partnership  creditors  should  get 
the  partnership  assets  and  should  share  equally  with  the  individual 
creditors  in  the  individual  estates.^ 

5.  Pars.  Partn.,   §§   325,   326;    Bm         7.  In  re  Wiloox,  94  Fed.  84. 

parte  Jackson,  1  Ves.  Jr.  131 ;  Hart  8.  Act  July  1,  1898,  c.  541,  §  5,  30 

▼.   Tomlinson,    2    Vt.    101 ;    Lyth   t.  Stat.  547.   See  Collier  on  Bankruptcy. 

Ault,  7  Ex.  667.  9.  Robinson    v.    Security    Ck>.,    87 

6.  If  a  partner  absconds,  his  eo-  Conn.  268,  87  AtL  879.  Individual 
partner  may  take  exclusive  possession  property  and  firm  debts.  Book  21, 
of  the  firm  property  for  the  benefit  of  N.  Y.  Rpts.,  Bender  ed.,  note,  p.  184. 
the  firm.  Hammill  v.  Hammill,  27  Firm  creditors  a^inst  individual  ered- 
Md.  679.  Liability,  of  one  who  sub-  itors.  Book  7,  N.  Y.  Rpts.,  Bender 
sequently  came  into  firm  contributing  ed.,  note,  p.  209.  Priority  of  firm  debt 
his  services,  for  debts.  Book  16,  to  insolvent  partner  when  firm  insol* 
N.  Y.  Rpts.,  Bender's  ed.,  note,  p.  20.  vent.  Book  4,  N.  Y.  Rpts.,  Bender  od.. 
Liability  of  new  member   for   prior  note,  p.  385. 

debts.    Book  26,  N.  Y.  Rpts.,  Bender 
ed.,  note,  p.  508. 
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§  194.  DiMOlution  by  Death;  Surviving  Partner,  Etc 

The  ooDBequences  of  a  dissolution  are  quite  frequently  discussed 
in  case  one  of  the  partners  has  died^  and  the  partnership  is  con- 
sequently brought  to  an  end.^  What  are  the  rights  and  liabilities 
of  the  surviving  partners,  and  upon  what  basis  shall  the  repre- 
sentatives of  the  deceased  partner  procure  a  settlement !  We  have 
observed  that  partnership  differs  from  joint  tenancy  in  having 
no  such  thing  as  survivorship.  There  is,  however,  a  species  of 
survivorship,  by  virtue  of  which  the  surviving  partners  are  per- 
mitted to  manage  the  firm  business,  so  far  as  pertains  to  the  wind- 
ing up  and  final  settlement  of  the  affairs  of  the  partnership ;  their 
powers  being  commensurate  with  their  duties  in  this  respect.^  It 
is  common  to  say  that  the  surviving  partners  are  for  these  pur- 
poses treated  as  trustees  for  all  parties  concerned;  and  courts  of 
equity  certainly  superintend  the  exercise  of  powers  of  this  kind, 
as  in  the  case  of  other  trustees ;  looking  carefuUy  after  the  inter- 
ests of  all  beneficiaries,  and  interposing  to  prevent  negligence*, 
delay,  and  misconduct  generally  on  the  part  of  those  whose  duty 


1.  In  general,  the  death  of  a  part- 
ner dissolves  the  firm.  Pars.  Partn., 
§§  299,  342,  343 ;  Jenness  ▼.  Carleton, 
40  Mich.  343,  347.  But  the  business 
may,  under  the  co-partnership  con- 
tract, continue  longer,  through  rep- 
resentatives of  the  deceased  partner. 
Soholefleld  v.  Eichelberger,  7  Pet. 
594;  2  Schouler  Wills,  Ex'rs  and 
Adm^rs,  §  1326;  Stanwood  v.  Suy- 
dam,  14  Gray,  IWi,  Creditor's  right 
after  death  of  one  partner.  Book  13, 
N.  T.  Rpts.,  Bender  ed.,  note,  p.  590. 

a.  Story  Partn.,  §  342 ;  Pars.  Partn., 
§§  344-352;  Burwell  v.  Mandeville,  2 
How.  560;  Crawshay  v.  Ck>llins,  15 
Ves.  226;  Dyer  v.  Clark,  5  Met  562; 
Evans  v.  Evans,  9  Paige,  178;  1  Eq. 
Ca.  Abr.  290;  Wickliffe  v.  Eve,  17 
How.  468;  2  Schoul.  Wills,  §§  1325, 
1326 ;  Arnold  v.  Arnold,  90  N.  Y.  580 ; 


Heath  v.  Waters,  40  Mich.  457.  In 
some  States  the  surviving  partner  is 
required  by  statute  to  give  bonds  for 
the  faithful  performance  of  his  trust. 
Adams  v.  Marstella,  70  Ind.  381. 
Where  a  partnership  is  dissolved,  and 
one  partner  die&  before  the  partnership 
affairs  are  settled,  the  above  rule  of 
survivorship  also  applies.  Strange  v. 
Graham,  56  Ala.  614. 

The  surviving  partner  may  at  dis- 
cretion mortgage  or  pledge  the  assets 
for  partnership  debtb.  Bradford  Bank- 
ing Co.  V.  Cure,  35  Ch.  D.  7.  And  in 
general  manage  and  hold  the  firm 
property  for  closing  up  affairs.  Rid- 
dle V.  Whitehill,  135  U.  S.  621.  For 
his  liability  to  the  representatives  of 
deceased  in  case  he  carries  on  the 
business  continuously,  see  Clay  v. 
Field,  138  U.  S.  464. 
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it  is  to  be  honesty  prudent,  and  expeditious.  Yet  surviving  part- 
ners are  evidently  unlike  ordinary  trustees  in  many  respects ;  for 
their  own  beneficial  interests  are  involved  in  the  trust ;  and  while 
a  sale  from  the  deceased  partner's  representatives  to  themselves 
would  be  strictly  scrutinized,  there  is  no  rule  which  prevents  them 
from  becoming  the  purchasers  under  such  circumstances.^  Some- 
times a  deceased  partner  gives  by  his  will  to  his  surviving  partner 
the  power  to  carry  on  the  business  for  a  certain  time,  retaining 
meanwhile  the  interest  of  the  deceased  in  the  funds  of  the  partner- 
ship. In  this  case  the  surviving  partner  may  do  so,  complying 
with  the  directions  and  conditions  of  the  will.^  But  while  the 
testator,  in  doing  so,  may  bind  all  or  only  a  specific  part  of  his 
estate,  an  intention  to  render  his  general  assets  liable  is  not  to 
be  readily  presumed.^  Partnership  articles  which  provide  how 
the  business  of  the  firm  shall  be  closed  up  or  conducted  in  case 
of  the  death  of  a  partner,  should  always  be  regarded.^ 

The  choice  of  persons  is  an  essential  element  in  every  part- 
nership; and  as  a  new  partner  cannot  be  introduced  into  a  firm 
without  the  consent  of  every  member  of  the  firm,  the  executors 
of  a  deceased  partner  do  not  become  partners  in  his  stead  unless 
by  virtue  of  special  stipulations  in  the  original  articles  of  part- 
nership to  that  effect.^  Nor  in  general  are  the  assets  of  a  deceased 
partner  liable  for  debts  contracted  after  his  death,  except  under 
the  direction  of  his  will  which  authorizes  the  trade  to  go  on.^  It 
would  appear,  from  various  late  authorities,  that,  ordinarily  speak- 
ing, one  cannot  sue  the  estate  of  a  deceased  partner  directly  for 
a  partnership  debt ;  he  must  firgt  resort  to  the  surviving  partner,^ 


S.  Chambers  y.  Howell,  11  Beav.  6; 
Simmons  ▼.  Leonard,  3  Hare,  581; 
Pawsey  v.  Armstrong,  18  Oh.  D.  698. 
But  see  Sigourney  v.  Mxmn,  7  Conn.  11. 

4.  Tillotson  ▼.  Tillotson  34  Conn.  335 ; 
Story  Partn.,  §  346;  Pars.  Partn.  355. 

5.  BurweU  v.  Mandeville,  2  How.  5G0. 

6.  Saydam  v.  Owen,  14  Gray,  195. 

7.  Story  Partn.,  §  5;  3  Kent  Com. 
07,  59. 


8.  lb.  And  see  2  Sehoul.  Willa, 
§§  325,  326. 

9.  Wallace  v.  Fitasimmons,  1  Dall. 
248 ;  Richards  v.  Heather,  1  B.  &  Aid. 
29;  Smyth  v.  Hawthorn,  2  Rawle, 
355 ;  Voorhis  v.  Childs,  17  N.  Y.  359. 
But  modem  statutes  are  found  to 
change  this  rule,  and  equity  disre- 
gards the  strict  rule  of  preference,  all 
rights    heing    adjusted     finally.       8 
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But  if  the  surviving  partner  has  paid  more  than  his  proportion 
of  the  firm  debts,  he  can  claim  payment  from  the  estate  of  the 
deceased.'  No  notice  need  be  given  by  the  representatives  of 
the  deceased  to  avoid  future  liabilities;  nor  as  a  rule  are  sur- 
viving partners  required  to  give  notice  of  such  dissolution  of 
the  firm.^  Whatever  powers  may  have  been  given  by  will  to 
an  executor  to  carry  on  the  trade  of  the  deceased, —  whether  to 
become  a  partner,  or,  as  a  partner,  to  conduct  the  business  for 
the  benefit  of  the  representatives  of  the  deeeasedi — must  be 
strictly  construed ;  and  under  ordinary  circumstances  an  executor 
who  undertakes  to  carry  on  the  testator's  business  after  his  death, 
though  only  on  behalf  of  the  persons  interested  in  the  estate,  will 
make  himself  liable,  both  in  person  and  estate,  for  its  engage- 
ments ;  ^  yet  he  incurs  no  such  hazardous  risk  by  merely  leaving 
the  decedent's  property  in  the  concern.^ 

§  195.  General  Conclusions  as  to  the  Ownership  of  Personal 
Property  as  Partners. 

For  combining  successfully  the  wealth  and  labor  of  individuals 
in  the  transaction  of  extensive  business  operations,  we  find,  then, 
that  the  partnership  relation  presents  some  decided  advantages 
over  that  of  joint  or  common  ownership,  which  is  adapted  rather 
to  mere  beneficial  investment.  A  large  capital  well  bestowed 
and  skilfully  managed^  may  produce  wonderful  results  in  creat- 
ing, developing,  and  enlarging  a  business ;  and  with  an  increased 


Schouler  Wills,  Ezra.  A  Admrs., 
§  1379. 

1.  Busby  V.  Chenault,  13  B.  Monr. 
554. 

%.  Marlett  ▼.  Jadanaa,  3  Allen, 
287;  Burwell  ▼.  Manderille,  2  How. 
560 ;  Downs  V.  Gdlins,  6  Hare,  418. 

8.  Pan.  Partn.,  S  355;  Bm  parte 
Garland,  10  Ves.  119;  Story  Partn., 

1  106 ;  Alsop  V.  Matlier,  8  Conn.  587 ; 

2  Schouler  Wills,  Ezra,  ft  Admra., 
§  1326.  As  to  the  rights  of  a  deceased 
partner's  estate,  where  the  surviving 


partner  carries  on  the  business  and 
the  concern  fails,  see  Hoyt  ▼.  Spragoe, 
103  U.  S.  613. 

4.  Pars.,  §  356,  notes;  Willis  v. 
Sharp,  113  N.  T.  586,  21  N.  £.  705, 
4  L.  R.  A.  493 ;  Mattiscm  ▼.  Flamham, 
44  Minn.  95,  46  N.  W.  347 ;  Citiaeas' 
Ins.  Co.  ▼.  Ligon,  59  Miss.  305; 
Avery  v.  Myers,  60  Miss.  367;  Wild 
V.  Davenport,  48  N.  J.  L.  129.  See 
Vt.  Marble  Go.  v.  Spafford,  162  Mich. 
549,  127  N.  W.  669.  In  re  Moore's 
Estate,  228  Pa.  516,  77  Atl.  89«r,  902. 
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hazard  oames  the  hope,  if  suocessfol,  of  larger  aggregate  gains. 
But  there  remains  this  decided  drawback  to  putting  personal 
property  into  partnership:  that  the  more  extensive  the  common 
operations,  the  greater  must  be  the  individual  liability;  while 
each  partner,  moreover,  is  too  much  in  the  power  and  at  the 
mercy  of  his  associates  as  concerns  the  public.  And,  besides, 
there  are  those  of  means  who  wish  to  invest  where  they  need 
not  be  under  the  necessity  of  exercising  a  constant  vigilance ;  who 
desire  to  embark  in  trade,  manufacture,  and  commerce  essen- 
tially, while  leaving  the  active  management  to  others  and  con- 
fining their  own  risk  to  the  capital  they  have  contributed. 

To  obviate  such  disadvantages,  we  find  other  modes  contrived 
for  enabling  the  owners  of  capital  to  combine  for  business  opera- 
tions and  to  invest  in  a  common  and  convenient  fund  which  may 
be  actively  employed  in  some  well-defined  pursuit  of  gain;  yet 
without  incurring,  for  the  most  part,  a  hazard  of  loss  beyond  the 
amount  of  their  respective  investments,  and  with  better  facilities 
afforded  for  entering  or  leaving  the  common  concern  at  indi- 
vidual choice.  These  combinations  we  shall  consider  at  lengtii 
in  the  next  two  chapters.^ 


5.  Upon  the  general  subject  of 
Partnership,  see  at  length  the  latest 
editions  of  Prof.  Theophilns  Parsons 
and  Mr.  Justice  Story  on  that  sub- 
ject, or  of  Sir  N.  Lindley's  (English) 
work,  as  edited  with  American  notes ; 
or  of  E.  A.  Gilmore. 

Ste  also  4  Chamberlayne  Evid.,  S§ 
2360,  2734,  2751;  G.  Burdiek  on 
Partnership  (N.  T.). 

One  partner  may  purchase  his  co- 
partner's interest  bond  fide.  Rankin 
V.  Kelly,  163  Ky.  463,  173  8.  W.  1151 ; 
Phillips  ▼.  Crownfield,  124  Md.  443, 
92  Atl.  1030.  See  Axton  v.  Ky.  Bot- 
tlers' Co.,  159  Ky.  51,  166  S.  W.  776; 
Kanawha  Hardwood  Co.  v.  Evans,  65 
W.  Va.  662,  64  S.  E.  917;  Fouse  v. 
Shelby,  041  W.  Va.  425,  643  S.  E.  208. 


As  to  eurriving  partner,  see  Fried 
V.  Burk,  125  Md.  500,  94  Atl.  S6; 
Murphy  v.  Murphy,  217  Mass.  233, 
104  N.  E.  466;  Costello  v.  Costello, 
209  N.  Y.  252,  103  N.  E.  148;  An- 
drews V.  Stinson,  254  111.  Ill,  98  N.  E. 
222 ;  Drueke  v.  Boylon,  160  Mich.  522, 
125  N.  W,  416;  Hewitt  v.  Hayeff,  204 
Mass.  586,  90  N.  E.  985,  27  L.  R.  A. 
N.  8.  154. 

See,  as  to  dissolution,  Rapalee  v. 
John  Malmquist,  165  Iowa,  249,  145 
N.  W.  279;  Fodcs  v.  Williams,  120 
Md.  436,  87  Atl.  692;  Eiler's  Music 
House  V.  Reine,  65  Ore.  598,  133  Pac. 
788;  Sandberg  v.  Scougale,  75  Wash. 
312,  134  Pac.  1051;  Wiggins  v.  Brand, 
202  Mass.  141,  88  N.  E.  840. 

See,  as  to  insolyency,  In  re  Roberts, 
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COMPANIBS,    AND    8HIP-OWN1BB8 


§  196.  Limited  Partnerships;  Their  Origin  and  Nature. 

I.  The  doctrine  of  limited  partnerships  was  imported  into 
the  United  States  within  a  comparatively  recent  period  from 
Continental  Europe.  By  the  ordinance  of  1673^  France  first 
established  partnerships  of  this  sort,  under  the  name  of  La 
Societe  en  Commandite;  and  New  York  was  the  earliest  of  the 
American  States  to  set  up  a  similar  system;  this  being,  as  Chan- 
cellor Kent  observes,  the  first  instance  in  the  history  of  its  legis- 
lation where  the  statute  law  of  any  other  country  than  that  of 
Great  Britain  has  been  closely  imitated  and  adopted.^  There 
is  now  scarcely  an  important  State  under  our  federal  government 
where  limited  partnerships  are  not  reoc^ized;  and  although 
it  is  the  policy  of  legislation  in  some  parts  of  this  country  to 
prevent  them  from  being  formed  for  the  transaction  of  banking, 
insurance,  or  other  special  kinds  of  business,  yet  the  combination 
of  persons  as  limited  partners  in  the  ordinary  pursuits  of  trade 
is  almost  everywhere  favored  and  protected  in  America.  In 
England  the  limited  partnership  principle  is  not  adopted  as  to 
individuals;  but  within  the  nineteenth  century  we  find  it  fre- 
quently applied  with  reference  to  joint-stock  companies.^  Where- 
ever  limited  partnerships  have  been  permitted,  the  system  is  found 
to  have  worked  well  and  to  have  given  universal  satisfaction. 

.  The  main  purpose  of  a  limited  partnership,  as  may  be  inferred 
from  what  we  said  at  the  close  of  the  last  chapter,  is  to  aid  and 
encourage  trade  and  commerce,  by  inducing  those  to  embark 

214  N.  T.  369,  108  N.  E.  562;  Robin-  t.  Leihbridge  v.  Adams,  L.  R.  13 

son  V.  -Security  Co.,  87  Conn.  268,  87  Eq.   547;    Stats,   cited  Pars.   Partn., 

Atl.  879.  §  421,  n.     Our  latest  tendency  is  to 

1.  Coope  v.  Eyre,  1  H.  BI.  48;  Po-  treat  limited  partnerships  with  still 

tiller  Partn.,  n.  60;  Pars.  Partn.,  4th  increasing  favor.    White  v.  EUseman, 

ed.,  §  421  et  seq.;  3  Kent  Com.  35,  134  N.  T.  101,  31  N.  E.  276. 
36 ;  Troubat  Lim.  Partn.,  §  39. 
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their  wealth  or  a  portion  of  it  in  business  pursuits,  who  would 
shrink  from  encountering  the  risks  which  attend  the  ordinary 
partnership  combinations.  That  system  relieves  such  persons 
fiom  partnership  liability  beyond  the  extent  of  the  capital  fur< 
nished  by  each  to  the  concern.  And  a  limited  partnership,  in 
our  modem  sense,  may  therefore  be  defined  as  one  in  which  one 
at  least  of  the  partners  is  a  partner  in  the  ordinary  sense  as  to 
rights  and  liabilities,  while  at  least  one  other  person  invests  in 
the  business  and  is  liable  to  the  extent  of  his  investment,  and  no 
farther.^  With  us,  this  class  of  partnerships  is  usually  allowed 
by  general  statute;  but  in  England,  rather  by  charter.  In  such 
a  combination,  those  partners  whose  liability  is  unrestricted  are 
called  general  partners;  and  those  with  limited  liability,  special 
or  limited  partners/ 

Of  course  there  is  danger  that^  when  partnership  liability  is 
relaxed,  an  adequate  check  to  speculation  will  be  wanting.  This 
danger  it  is  the  aim  of  our  legislation  to  guard  against.  Another 
danger  appears  in  the  temptation  thus  afforded  to  measure  lia- 
bilities by  the  limited  partnership  standard  after  gaining  undue 
credit  with  those  who  suppose  themselves  dealing  with  ordinary 
partners.  This,  too,  the  law  seeks  to  prevent.  Precautions  are 
thus  im])osed  by  local  statutes,  to  which  all  who  propose  doing 
business  on  the  limited  partnership  plan  are  bound  to  conform. 

§  197.  The  Same  Subject. 

'^  That  the  statutes  on  limited  partnership  in  the  various  States 
should  be  in  substance  identical,''  says  Mr.  Troubat,  "  is  per- 
fectly natural ;  inasmuch  as  the  common  source,  the  commercial 
code  of  France,  the  work  of  the  jurists  of  the  Empire,  has  been 
largely  borrowed  from  by  them  alL"  ^  The  statutes  of  the  vari- 
ous States  widely  differ  in  text;  and  yet  in  leading  details  they 

S.  Pan.    Partn.,    §    422;    Collyer  ship.     Liability   of   special    paiHaier. 

Partn.  b.  1,  e.  1,  §§  3,  9&;   3  Kent  Bock   28,   N.   Y.   Rpts.,    Bender   ed., 

Com.  34.  note,  p.  304. 

4.  3  lb.    "  Limited  "  partnership  is  5.  Troubat  Lim.  Partn.,  8  3^- 
sometimeB  styled  "special**  partner- 
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are  quite  similar.  There  is  tcsuallj  a  certificate  to  be  recorded 
at  the  outset^ — this  more  especially  by  way  of  caution  to  the 
public ;  and  such  certificate  is  to  be  published  in  some  newspaper. 
Whenever  the  partnership  is  renewed  or  continued  beyond  the 
'  time  originally  agreed  upon,  a  new  certificate  must  be  recorded 
and  published  in  like  manner.  Provisions  are  also  made  as  to 
the  manner  in  which  the  partnership  shall  be  conducted.  And  a 
public  record  of  the  fact  of  dissolution,  with  printed  notice  in  the 
newspapers,  is  also  requisite  to  make  the  dissolution  effectual  as 
against  the  World.  Such  are  the  principal  features  of  our  stat- 
utes of  limited  partnership.^ 

In  some  States  there  are  no  restrictions  imposed,  apparently, 
concerning  the  purposes  for  which  individuals  may  enter  into  a 
limited  partnership;  but  in  others  the  kinds  of  business  to  be 
thus  pursued  are  distinctly  enumerated  by  statute.  And  in  New 
York,  Massachusetts,  and  the  New  England  and  Middle  States 
generally,  together  with  Ohio,  California,  Tennessee,  Georgia, 
and  numerous  other  Western  and  Southern  States,  the  business 
of  banking  is  specially  excepted,  as  well  as  insurance,  or  at  all 
events,  one  of  these  two  classes ;  the  reason,  doubtless,  being  that 
pursuits  of  this  kind,  involving  large  hazards,  requiring  consider- 
able capital,  and  exercising  a  potent  influence  upon  society,  are 
thought  to  be  unsuitable  to  partnerships  with  a  diminished  respon- 
sibility, if  indeed  they  should  be  conducted  by  partnership  com- 
binations at  all.^  Banking  and  insurance  business  is  for  the  most 
part  in  this  country  monopolized  by  chartered  corporations. 

The  legal  existence  of  a  limited  or  special  partnership  does  not 
depend  upon  the  public  notice  of  its  formation:  the  practical 
effect  of  failure  to  publish  as  the  statute  requires  being  that  the 
partnership   becomes   a   general  one   as   concerns   the   public;* 

6.  See  e,  g,  Masd.  Ber.  Laws,  c.  71.  essentially  a  limited  partnership,  •! 

7.  Pars.  Partn.,  §§  421-430.    As  to  similar  French  derivation,  see  32  La. 
the    Louisiana    partnership    m    com-  Ann.  657;  33  La.  Ann.  812. 
mendam,  under  the   Code,  which   is         8b  Tra<7  v.  Tuffly,  134  U.  S.  206. 
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though  a  person  may  still  remain  a  special  partner  towards  his 
oo-partners.' 

§  198.  Limited  Partnership;  Preliminaries;    Certificates,  etc. 

The  preliminary  certificate  of  a  limited  partnership  is^  in  gen- 
eral,  to  he  signed  by  all  the  parties  to  the  combination ;  to  specify 
the  name  or  firm  under  which  the  partnership  is  to  be  conducted ; 
to  give  the  name  and  residence  of  each  general  or  special  partner, 
distinguishing  who  are  general  and  who  are  special  partners;  to 
state  the  amount  of  capital  which  each  special  partner  has  con- 
tributed to  the  common  stock,  the  nature  of  the  business  to  be 
transacted,  and  the  time  when  the  limited  partnership  is  to  com- 
mence and  when  it  is  to  terminate.  This  certificate  must  be 
acknowledged  before  a  magistrate  and  recorded  with  the  public 
records,  in  the  place  where  the  parties  reside,  or  where  the  firm 
is  to  do  business,  or  both,  according  to  the  terms  of  the  local 
statute.  And  the  method  of  advertising  this  certificate  in  the 
newspapers  is  also  designated  by  statute.^ 

All  of  these  statute  preliminaries  must  be  strictly  pursued; 
for  they  are  all  measures  of  precaution,  upon  which  the  public, 
whose  ordinary  means  of  security  are  diminished,  have  a  right 
to  insist ;  and  a  mistake  of  substance,  or  an  intended  omission  or 
error,  whether  by  a  general  or  special  partner,  throws  all  alike 
into  the  condition  of  an  ordinary  partnership.  By  this  we 
mean  that  they  are  thereby  made  liable  as  ordinary  partners  to 
the  public ;  for,  as  between  themselves,  notwithstanding  the  false- 
hood or  error,  their  agreements  might  still  be  valid;  the  general 
principles  applying  which  we  discussed  in  the  last  chapter.^ 

9.  Guillou  y.  Petenon,  89  P«iiii.  St.  t  Hill,  479 ;  Henkel  ▼.  Heyman,  91 

163;   Abendroth  y.  Van  Dolaen,   131  111.  96.     Articles  do  not  take  effect 

U.  S.  66.  until  recorded;   and,  as  to  previous 

1.  See  Pars.  Partn.,  §  424;   Trou-  traneactions,    a   general    partnership 

bat,  c.  4.  liability  is  incurred.     Levy  y.  Lock, 

a.  Pars.  Partn.,  §§  424-426;   Rich-  5  Daly  (N.  T.),  46.    If  the  partner- 

ardson  y.   Hogg,   38   Penn.   St.    153;  ship  moves  into  another  county,  &c., 

Bowen  y.  Argall,  24  Wend.  496;  Van-  a  new  certificate  is  requisite,  within 

dike  y.  Rosskam,  67  Penn.  St.  330;  the  intendment  of  legislation  in  many 
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So,  too,  it  is  oommon  for  our  statutes  to  require  the  pajment 
by  the  special  partner  of  his  specific  sum  **  in  cash,"  by  way  of 
partnership  capital.  A  requirement  so  plain  and  so  reasonable 
cannot  be  evaded  or  disregarded  with  safety.  Where  the  special 
partner  pays  in  notes,  though  they  were  treated  as  cash  by  the 
firm,  he  incurs  the  liability  of  a  general  partner.^  Nor  is  a 
contribution  of  goods,  or  of  credits  or  the  assets,  of  other  firm, 
or  even  of  government  bonds  a  ^^cash"  payment/  Where  the 
ostensible  special  partner  invests,  not  his  own,  but  another  per- 
son's capital,  the  result  appears  to  be  held  similar,  and  devices 
generally  prove  disastrous.^ 

But  mere  defects  in  the  certificate,  or  record,  or  advertisement, 
do  not  vitiate,  if  merely  formal,  and  honestly  made,  and  if  thereby 
a  third  party  cannot  be  injuriously  misled;  for  it  is,  after 
all,  the  possible  injury  to  a  third  person  which  the  courts  mainly 
regard  in  matters  of  this  kind.  And  as  to  the  time  of  record  or 
publication  a  reasonable  rule  is  favored.^  But  in  speaking  of 
an  injury  to  third  parties  as  possible,  we  speak  of  a  logical  pos- 
sibility; for  it  has  been  held  that,  where  the  certificate  was  pub- 
lished in  two  newspapers,  and  in  one  of  them  the  sum  contributed 
was  said  to  be  five  thousand  dollars,  when  in  fact  it  was  but  two 


Staiefl.     Riper  v.   Poppen-hausen,   43 
N.  Y.  68. 

3.  Pierce  v.  Bryant,  5  Allen,  91; 
Haggerty  v.  Foster,  103  Masa.  17. 

4.  Lineweaver  v.  Slagle,  64  Md. 
465;  Allen  Re,  41  Minn.  430. 

5.  Metropolitan  Bank  v.  Sirret,  97 
N.  Y.  320.  See  Bulkley  v.  Marks,  15 
Abb.  Pr.  454.  Contribution  in  "cash 
and  goods  "  is  not  a  ''  cash  "  contri- 
bution in  compliance  with  the  statute 
expression.  Van  Ingen  v.  Whitman, 
62  N.  Y.  513.  And  see  Haggerty  v. 
Foster,  103  Mass.  17.  In  general, 
property  contributed  by  a  special 
partner  should  comply  with  the  local 
statute  as  to  character,  and  the  sched- 
ule and  yaluatioh  should  be  clearly 


ezpreesed  if  ''  cash "  is  not  the  sole 
prerequisite.  Maloney  v.  Bruce,  94 
Penn.  St.  249;  3  Col.  342.  The  spe- 
cial partner's  capital  is  of  course 
protected  against  misappropriation  or 
undue  loss  upon  contracts  made  by 
the  general  partners  so  far  as  the 
policy  and  scop^  of  legislation  sanc- 
tions, he  being  free  from  blame.  See 
Snyder  y.  Leland,  127  Mass.  291; 
Seibert  v.  Bakewell,  87  Penn.  St. 
506. 

6.  lb.;  Lachaise  ▼.  Marks,  4  £.  D. 
Smith,  610;  Madison  County  Bank 
y.  Gould,  5  Hill,  309;  Bowen  v.  Ar- 
gall,  24  Wend.  496;  Bradbury  y. 
Smith,  21  Me.  117;  White  v.  Else- 
man,  134  N.  Y.  101,  31  N.  E.  276. 
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thousand  dollars,  the  error  being  that  of  the  printer,  the  special 
partners  are  liable  as  general  partners;  and  this,  too,  without 
proof  that  the  creditors  were  misled  by  the  misprint' 

§  199.  Limited  Partnership;  Buainess,  how  Conducted. 

The  business  of  a  limited  partnership  is  usually  to  be  con- 
ducted under  a  firm  in  which  the  names  of  the  general  partners 
only  shall  be  inserted,  without  the  addition  of  the  word  ^'  com- 
pany ''  or  any  other  general  term.  Nor  must  the  special  partner 
make  personally  any  contract  with  third  persons  relative  to  the 
business  of  the  firm.  And,  contrary  to  the  rule  of  ordinary 
partnerships,  all  suits  respecting  the  partnership  business  are  to 
be  prosecuted  by  and  against  the  general  partners  only ;  cases,  of 
course,  being  excepted,  where  the  special  partners  have  laid  them- 
selves open  to  the  liabilities  of  general  partners.  Provisions  of 
this  sort  will  frequently  be  found  among  the  local  statutes  which' 
set  forth  the  manner  in  which  the  concerns  of  a  limited  partner* 
ship  shall  be  managed,  so  as  to  shield  those  whose  purpose  it  is 
to  risk  only  a  specific  sum  in  the  hazards  of  trade.^  It  must 
hence  follow  that  the  special  partner  can  take  no  active  part 
in  the  firm  transactions,  nor  even  allow  his  name  willingly  to  be 
used  in  any  partnership  contract,  without  incurring  those  very 
responsibilities  which  he  has  sought  to  avoid.'  It  is  held,  more- 
over, that  a  special  partner  can  neither,  transact  firm  business 
nor  bind  the  firm  by  attempting  to  do  so.^  And  as  a  matter  of 
further  wise  precaution,  our  legislators  expressly  forbid  the  re- 
duction of  the  capital  stock,  during  the  continuance  of  such  a 
partnership,  below  the  sum  stated  in  the  certificate,  whether  by 
a  direct  withdrawal,  or  indirectly,  under  pretence  of  a  division 

7.  Smith  V.  Argall,  6  Hill,  479.  5  Hill,  309;   Jonau  v.  Blanchard,  2 

S.  See    Ma88.    Rev.    Laws,    c.    71;  Rob.  (Xa.)  513.    He  should  not  repre- 

Pftra.  Partn.,  §§  426,  427;  Schoulten  bent   himaelf   as   a   general    partner. 

T.  Lord,  4  £.  D.  Smith,  206;  Capp  v.  Barrows  v.  Downs,  9  R.  I.  446. 

Laoey,  35  Conn.  463.  1.  Columbia  Land  Co.  ▼.  Daly,  46 

9.  ICadiscn  County  Bank  y.  Qoold,  Kaas.  504,  26  Pac.  1042. 
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of  interest  and  profits.^  And  special  statutes  are  to  be  found 
respecting  the  insolvency  of  a  limited  partnership,  and  the  pref- 
erence among  creditors.^  The  prescribed  penalty  for  a  disregard 
of  the  statute  regulations  is,  for  the  most  part,  that  the  special 
partner  shall  be  held  liable  as  a  general  partner ;  but  whether  he 
ought  or  can  be  made  to  suffer,  whenever  the  fault  was  that  of 
the  general  partner  alone,  and  he  neither  knew  nor  consented  to 
the  act  of  disobedience,  is  quite  another  thing.  The  limited  part- 
nership statutes,  being  exceptional  in  their  nature,  cannot,  at  all 
events,  be  enlarged  by  construction ;  and  it  is  safe  to  presume  that 
in  all  things  where  the  partnership  liability  is  not  distinctly  lim- 
ited, the  business  combination  is  tiiat  of  ordinary  partners,  and 
the  mutual  rights  and  liabilities  are  to  be  adjusted  accordingly/ 


§  200.  Limited  Partnership;  Dissolution  and  Its  Consequences. 

A  limited  partnership  is  dissolved  in  the  usual  manner:  by 
effluxion  of  time,  death  of  a  partner,  judicial  decree,  or  other- 
wise, according  to  the  legal  methods  indicated  in  the  last  chapter. 
But  no  dissolution  is  effectual,  according  to  the  policy  of  our 
legislation,  where  the  parties  to  the  limited  partnership  volun- 
tarily put  an  end  to  it  before  the  time  specified  in  their  published 
certificate,  unless  public  notice  is  given,  by  registry  and  adver- 
tisement, after  the  method  of  the  original  certificate.  No  such 
formality  is  requisite,  when  iiie  time  limited  in  the  original  cer- 
tificate has  expired,  nor  in  general  where  the  partnership  is  ter- 


2.  Singer  v.  Kelly,  44  Penn.  St.  155. 
See  Pars.  Partn.,  §§  426,  427. 

S.  See  Artisanff'  Bank  y.  Treadwell, 
34  Barb.  553 ;  Mass.  Rev.  Laws,  c.  71. 
A  special  partner  cannot  as  such  be- 
come party  to  a  transfer  of  all  the 
flna  assets  to  one  creditor  for  the 
benefit  of  the  rest,  nnder  Massachu- 
setts Statutes.  Fannworth  y.  Board- 
man,  131  Mass.  115.  But  it  is  held 
that  all  should  join  in  an  assignment 
for  creditors  generally.  In  to  Allen, 
41  Minn.  430,  43  N.  W.  882. 


4.  See  Lachaise  t.  Marks,  4  E.  D. 
Smith,  610;  Singer  t.  Kelly,  44  Penn. 
St.  145;  Mass.  Rey.  Laws,  c.  71. 

See  Lobsits  y.  Lissbeger,  168  App. 
Diy.  840,  154  N.  Y.  S.  1130  (equity 
procedure) ;  Patterson  y.  Youngs,  154 
App.  Diy.  536,  139  N.  Y.  8.  670; 
Beach  y.  Business  Man'a  Pub.  Co., 
163  Mich.  226,  128  N.  W.  177 ;  Skohiy 
y.  Richter,  139  App.  Diy.  534,  124 
N.  Y.  8.  152;  Wood  y.  Sloman,  150 
Mich.  177,  114  N.  W.  817  (third  per- 
son  misled). 
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minated  by  act  of  the  law ;  thotigh  in  case  of  dissolution  by  death 
or  bankruptcy  it  would  certainly  be  safer  to  give^  the  notice. 
And  these  formalities  having  been  complied  with,  a  special  partner 
has  no  further  responsibility  save  that  connected  with  a  winding* 
up  of  the  concerns,  unless  indeed  by  his  conduct  he  has  lent  him- 
self substantially  to  a  new  partnership  combination  after  the  old 
one  has  expired.^ 

§  201.  Joint-Stock    Companies;    Nature    and    Origin;    English 
Statutes. 

II.  Personal  property  may  also  be  invested  for  business  pur- 
poses by  means  of  that  combination  known  as  a  ^^  jointrstock 
company."  Joint-stock  companies  are  not  very  common  in  this 
country,  since  our  policy  largely  favors,  as  the  offset  of  an  ordi- 
nary trading  partnership,  limited  partnerships  and  corporations, 
the  latter  being  under  special  or  general  statute,  as  the  case  may 
be.  But  in  England,  where  it  has  been  difficult  and  expensive  to 
procure  an  act  or  charter  of  incorporation  from  the  government, 
and  where  the  limited  partnership  system  has  hardly  yet  gained 
a  foothold,  those  who  wish  to  unite  for  business  purposes,  secur- 
ing the  co-operation  of  a  larger  number  of  individuals  than  can 
safely  or  conveniently  combine  as  ordinary  partners,  with,  if 
possible,  a  diminished  personal  responsibility  for  the  common 
debts,  bring  their  capital  together  into  that  rather  clumsy  con- 
cern known  as  a  joint-stock  company, —  an  organization  which  is 
in  the  main  a  partnership  sui  generis,  though  subject  to  peculiar 
statutes,  and  in  its  methods  of  executive  management  not  unlike 
a  corporation.*     The  English  statutes  on  this  subject  are  quite 

i.  See  liasB.  Refv.  Laws,  c.  71 ;  Pars.  St.  372.    An  increase  in  tiie  amount 

Partn.,   §   42S;   Haggerty  v.  Taylor,  of  capital  makes  the  partnership  a 

10  Paige,  261;  Ame9  y.  Downing,  1  new  one.     Linewea^er  v.   Slagle,  64- 

Brad.  321.     Statute  requirements  aa  Md.  465.    See  further,  157  Mich.  609, 

to  puhlic  certificate,  Ac,  of  dissolu-  122  N.  W.  217. 

tion  must  he  strictly  complied  with.  6.  Joint-stock  companies,  under  our 

In  re  Terry,  5  Biss.  110.     As  to  a  American   aspect,  though   authorised 

renewal,  see  120  N.  T.  381 ;  109  Penn.  hy   statute,   are   in  effect    (limited) 
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numeioiis;  the  most  important  being,  however,  what  is  called 
^^  The  Companies  Act  of  1862,"  an  act  designed  to  consolidate 
the  entire  law  of  joint-^tock  companies  and  to  regulate  tibeir  con- 
stitution, government,  and  winding  up/  The  principle  of  limited 
liability  is  to  some  extent  recognized  by  this  act;  and  tibe  Eng^ 
lish  policy  is  here  to  require  every  company,  association,  or  part- 
nership, consisting  of  more  than  ten  persons,  which  is  formed 
for  the  purposes  of  banking,  or  of  more  than  twenty  persons  for 
'^  carrying  on  any  other  business  that  has  for  its  object  the  acqui- 
sition of  gain,"  to  be  incorporated  under  the  Companies'  Act^ 

§  202.  Joint-Stock  Companies;  The  Subject  Continued. 

Unlike  a  partnership,  the  joint-stock  company  is  managed  by 
a  few  chosen  individuals  whose  powers  and  functions  resemble 
those  of  corporation  directors;  while  the  shareholders  at  large 
appoint  these  managing  officers  and  hold  l^em  accountable.  Such 
is  the  general  tenor  of  legislation  on  this  subject;  yet  if  there 
be  no  statutory  provisions  regulating  the  subject,  the  majority 
of  the  shareholders  of  the  company  must  fundamentally  deter- 


partnerships  and  not  corporationB ; 
there  i%  no  intermediate  class.  Such 
a  company  cannot  sue  as  a  corpora- 
tion. Imperial  Refining  Ck>.  t.  Wy- 
man,  38  Fed.  574;  Davison  v.  Hdlden, 
55  Conn.  103,  10  Atl.  515;  Ricker  v. 
American  Loan  &  Trust  Co.,  140 
Mastf.  346;  48  Ohio  St.  513. 

7.  See  Cox's  Joint-Stock  Compa- 
nies, 7th  ed.,  1,  4;  25  ft  26  Vict., 
e.  69;  Pars.  Partn.,  §  431.  See  also 
English  act  1890  on  the  subject  of 
companies.  Registry  is  a  feature 
under  the  **  Companies  Act "  of  1880. 
.  S.  Tb.  19ie  nature  and  purposes  of 
the  '' Companies  Act"  are  largely 
discussed  in  an  English  case,  Smith 
r.  Anderson,  15  Ch.  D.  247.  Here  it 
was  held  that  a  certain  submarine- 
telegraph  association  was  not  organ- 


ized in  compliance  with  the  act;  that 
the  deed  ol  settlement  was  not  in 
object  such  as  to  authorize  the  carry- 
ing on  of  business  by  directors;  but 
rather  so  as  to  provide  a  trust  fund, 
to  be  managed  by  trustees.  James, 
L.  J.  (p.  273),  commenting  upon  the 
words  "company,  association,  or 
partnership"  limiting  the  business 
(used  in  the  text  ahove),  expresses 
the  opinion  that  the  act  was  intended 
to  present  the  mischief  arising  from 
large  trading  undertakings  being  car- 
ried on  by  large  fluctuating  bodies,  so 
that  persons  dealing  with  them  did 
not  know  with  whom  they  were  con- 
tracting, and  might  be  put  to  great 
difficulty  and  expense,  which  was  a 
public  mischief  to  be  repressed. 
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mine  how  and  by  whom  its  affairs  shall  be  oonductecL'  In  other 
respects  joint-stock  companies  imitate  corporations,  both  as  to 
their  organization  and  the  methods  of  conducting  their  business. 
They  have  a  common  name  (though  not,  apparently,  a  common 
seal)  and  by-laws  of  their  own;  and  they  issue  certificates,  or 
scrip,  which  are  to  be  transferred  and  registered  like  certificates 
of  stock.  In  short,  the  '^  English  companies  acts  "  are  very  much 
like  our  general  statutes  relative  to  corporations ;  and  even  where 
the  two  systems  differ,  it  is  rather  because  local  legislation  pro* 
vides  for  the  one  what  it  has  failed  to  provide  for  the  other.^ 
It  is  probable  that  in  England,  under  the  statutes  which  regulate 
this  subject,  a  partner  in  a  joint  company  which  had  adopted 
certain  rules  would  not  be  liable  to  third  persons  acquainted  with 
those  rules  beyond  the  limits  so  defined.^  But  in  this  country 
joint-stock  companies  must  assimilate  more  closely  to  the  ordinary 
partnership;  and  such  companies  cannot  ordinarily  be  supposed 
capable  of  taking  to  themselves  the  privileges  of  a  diminished 
personal  liability,  any  more  than  those  who  associate  together 
for  the  purposes  of  a  general  partnership.  It  is  the  law-making 
power  which  must  grant  immunities  of  the  kind.  This  we  assert 
as  founded  upon  reason  and  principle,  even  if  precedents  are 
wanting.^ 


9.  1  Lind.  Partn.  556  et  9eq.  See 
Dow  ▼.  Moore,  47  N.  H.  419 ;  Melting 
Co.  V.  Reese,  118  Penn.  St.  355; 
McFadden  v.  Leeka,  48  Ohio  St.  513. 

1.  See  lb.;  Pan.  Partn.,  §  432; 
Regina  v.  Registrar,  10  Q.  B.  839; 
Wordsw.  Joint-Stock  Companies,  c. 
1;  Lethbridge  v.  Adams,  L.  R.  13  Eq. 
547. 

3.  Blundell  v.  Winsor,  8  Sim.  601; 
Walbum  v.  Ingilby,  1  Myl.  ft  K.  51. 

S.  See  Hess  v.  Werts,  4  S.  ft  R. 
366;  Bright.  Fed.  Dig.  Joint-Stock 
Company;  Pars.  Partn.,  §  432  ei  aeq. 

Where  joint-stock  associates  fail  to 
become  properly  and  legally  consti- 
tuted as  a  company  from  some  infor- 


mality or  the  want  of  legislative 
sanction,  they  constitute  general  part- 
nerships. See  Pars.  Partn.,  §  431; 
Whipple  V.  Parker,  29  Mich.  370; 
Manning  v.  Gasharie,  27  Ind.  399; 
National  Bank  v.  Landon,  45  N.  T. 
419;  Taft  ▼.  Ward,  106  Mass.  618; 
Logan  V.  McNaugher,  88  Penn.  St. 
103.  See  Gott  v.  Dinsmore,  111 
MasQ.  45;  Taft  v.  Warde,  111  Mass. 
518.  A  joint-stock  company  has  been 
held  legal  at  common  law.  Phillips  v. 
Blatchford,  137  Mass.  510.  See 
Macomber  v.  Endion  Qrape  Juice  Co., 
160  Mich.  54,  125  N.  W.  26  (fraud 
in  selling  stock) . 
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§  203.  Joint-Stock  Company  and  Partnership  Compared  as  to 
Dissoluticm. 
There  is,  however,  one  decided  advantage  which  a  joint-stock 
company  may  be  said  to  have  over  an  ordinary  partnership.  It 
is  not  so  readily  dissolved  at  the  choice  or  by  the  death  of  a 
member.  For,  as  it  was  observed  in  an  English  case:  ^'A  jointr 
stock  company  is  not  an  agreement  between  a  great  many  persons 
that  they  will  be  co-partners,  but  is  an  agreement  between  the 
owners  of  shares,  or  the  owners  of  stock,  that  they  or  their  duly 
recognized  assigns,  the  owners  of  the  shares  for  the  time  being, 
whoever  they  may  be,  shall  be  and  continue  an  association 
together,  sharing  profits  and  bearing  losses."^  Hence  it  is  that 
the  stock  is  transmissible  and  transferable;  and  even  when  a 
shareholder  dies,  the  presumption  is  that  his  executors,  in  their 
representative  capacity,  succeed  to  his  full  liability  as  well  as  his 
rights.^  Thus  the  partnership,  if  such  it  be,  goes  on  without  the 
strict  choice  of  personal  association  which  prevails  in  a  partner- 
ship proper. 

§  204.  Joint-Stock  Company  Compared  with  Corporation ;  Amer- 
ican Decision. 

To  courts  of  this  country,  accustomed  to  deal  with  partners 
and  corporations  simply,  the  joint-stock  company  must  present 
itself  as  a  somewhat  anomalous  institution.  And  in  the  highest 
tribunal  of  this  land,  in  1871,  where  the  question  for  decision 
was,  whether  "  an  insurance  company,  incorporated  or  associated 
under  the  laws  of  any  government  or  State  other  than  one  of  the 
United  States,"  could  be  made  to  pay  a  tax,  under  a  Massachu- 
setts statute,  for  the  privilege  of  conducting  its  corporate  busi- 
ness within  the  State,  the  characteristics  of  an  English  joint- 
stock  company  under  its  "  deed  of  settlement "  or  "  articles  of 

4.  Baird's  Case,  L.  R.   5  Ch.  725,  out  several  particulars  in  which  the 
734.  transfer  of  shares  would  subject  the 

5.  lb.    See  Pars.  Partn.,  §  435,  and  parties  concerned  to  the  law  of  ordi- 
cases  cited.    But  Mr.  Parsons  pointa  nary  partnership. 
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association''  received  considerable  attentioiL  The  tax  was  held 
to  be  lawful;  and  this,  as  the  court  viewed  the  statute,  because 
the  insurance  company  was,  under  the  laws  and  policy  of  the 
United  States,  no  more  and  no  less  than  a  oorporatioiL^  In  truth 
a  joint-stock  company  may  readily  resemble  a  corporation  in  one 
phase,  and  a  partnership  in  another ;  and  partaking  more  or  less, 
as  may  happen,  of  the  incidents  of  either  of  those  two  distinct 
relations,  American  law  refuses  to  recognize  it  as  a  separate  and 
independent  relation. 


§  205.  Part-Ownership  in  Ships  or  Vessels;  Its  Nature. 
III.    Before  passing  to  the  subject  of  corporations^  we  may 


6l  It  was  a  eorporation,  because  it 
had  (Ist)  a  diBtinctiv>e  artificial 
name  by  which  it  could  make  con- 
tracts; (2d)  a  statutory  authority  to 
sue  and  be  sued  in  the  name  of  its 
officers  as  representing  the  associa- 
tion, tiiough  not  in  the  artificial 
name;  (3d)  a  statutory  resognition 
of  the  association  as  an  entity  distinct 
from  its  members,  by  allowing  it  to 
Biie  the  shareholders  and  be  sued  by 
them;  (4th)  a  provision  for  perpet- 
ual suooession  by  transfers  of  its 
shares,  so  that  new  members  are  in- 
troduced in  place  of  those  who  die 
or  sell  out.  Nor  did  the  court  deem 
that  the  association  was  any  the  less 
a  corporation  because  its  members 
were  liable  individually  for  the  debts 
of  the  company;  since  the  principle 
of  personal  liability  is  applied  by 
express  statute  to  no  small  propor* 
tion  of  the  corporations  of  this 
country.  Liverpool  Ins.  (36.  v.  Mas- 
sachusetts, 10  Wall.  566,  per  Miller, 
J.  Mr.  Justice  Bradley  dissented 
from  these  views. 

In  California  there  ia  a  ffpeeies  of 
qualified    partnership,    known    aa    a 


mining  partnership,  and  recognized 
in  numerous  instances  where  persons 
associate  for  the  purpose  of  working 
a  mine  together  and  dividing,  but 
not  for  trading  together  on  its  pro- 
ducts. Combinations  of  this  char- 
acter unite  some  of  the  incidents  of 
ordinary  partnerships  with  those  of 
tenancies  in  common.  Settembre  v. 
Putnam,  30  Cal.  490.  Sucii  partner- 
ships, where  there  are  no  partnership 
articles,  are  subject  to  the  ordinary 
law  of  partnership,  except  for  differ- 
ences sanctioned  by  local  usage;  the 
only  general  difference  being  that  in 
Such  partnerships  there  is  no  deleotue 
persofUB,  Jones  v.  Clark,  42  Cal.  180; 
Taylor  v.  Castle,  42  Cal.  367.  And 
see  Quinn  v.  Quinn,  81  Cal.  314;  Bis- 
sell  V.  Foes,  114  U.  S.  252;  Eahn  v. 
Smelting  Co.,  102  U.  S.  641;  Kim- 
berly  v.  Arms,  129  U.  S.  512;  Ash- 
ley V.  Dowling,  203  Mass.  311,  189 
N.  E.  434  (cooperative  store) ;  Nich- 
olls  V.  Buell,  157  Mich.  609,  122  N. 
W.  217;  Strang  v.  Osborne,  42  Colo. 
187,  94  Pac.  380;  Andrews  v.  Brace, 
154  Mich.  126,  117  N.  W.  586 ;  Bishop 
T.  Biahop,  81  Conn.  509,  71  Atl.  583. 
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properly  notice  the  peculiar  maimer  in  which  a  ahip  or  vesael  la 
usually  owned.  A  chattel  so  costly,  exposed  to  so  many  risks, 
and  requiring  such  expensive  repairs,  necessarily  requires  two 
or  more  persons,  in  most  instances,  to  join  in  its  purchase;  and 
those  who  own  a  ship  together  hold  it  neither  as  joint  or  common 
owners,  nor  as  partners,  but  as  part-owners,  a  species  of  relation 
peculiar  to  the  property.  And  the  rights  and  duties  of  part* 
owners,  whether  among  themselves  or  as  to  third  persons,  are  to 
be  determined  by  the  law  of  shipping,  which  is  founded  on  com- 
mercial usage,  and  may  be  considered  older,  when  viewed  from 
our  standpoint,  than  the  law  of  partnership  itself.  Such  persons 
are,  in  general,  found  to  be  tenants  in  common  as  to  the  ship, 
but  co-partners  concerning  the  maritime  enterprise  in  which  the 
ship  engages.'  Let  us  consider,  then,  the  nature  of  this  interest 
of  partowners,  first  with  relation  to  one  another,  and  second 
with  relation  to  third  persons. 

§  206.  Part-Owners,  with  Relation  to  One  Another;  General 
Principle  of  Ownership. 
First,  as  to  partrowners  of  ships  with  relation  to  one  another. 
We  have  seen  that  mere  tenants  in  common  of  chattels  exercise 
little  control  over  the  common  property,  and  fail  to  possess  'cer- 
tain powers  and  rights  essential  to  the  conduct  of  business  with 
it  as  capital;  that  owners  in  severalty  must  form  a  partnership, 
if  they  wish  to  go  into  active  business  effectively  with  their  re- 
spective means.  Now,  as  to  ships,  "which  are  built  to  plough 
the  sea,  and  not  to  lie  by  the  walls,"  commercial  nations  find 
that  it  is  beneficial  to  government  no  less  than  the  individual  to 
keep  them  in  active  employment ;  and  hence  they  long  since  con- 
trived a  system  which  should  meet  the  case.  As  to  the  vessel* 
therefore,  the  owners  are  tenants  in  common,  each  having  a  dis- 
tinct though  an  undivided  interest;  and  thus  do  ihey  stand 
towards   one    another.     The    different    part-owners    may    have 

7.  See  supru,  c.  S;  Abb.  Shipping,  Perk.  ed.  98;  Pars.  Partn.,  Sd  ed.,  e. 

19;  Bright.  Fed.  Dig.  7S2. 
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acquired  their  respective  interests  in  different  ways:  they  may 
have  built  it  together  at  their  common  expense^  or  they  may  have 
purchased  it  together;  or  one  or  more  of  the  part-owners  may 
have  purchased  his  share  from  «  former  whole  or  part  owner. 
But  however  acquired,  the  parties,  in  the  absence  of  positive 
stipulations  to  the  contrary,  hold  the  property  as  ^*  part-owners ;  '^ 
in  the  present  aspect,  like  tenants  in  common,  and  not,  of  course, 
as  joint-tenants.^  And  if  property  is  given  to  two  or  more  as 
owners  of  a  ship,  it  belongs  to  them  as  tenants  in  common,  and 
not  as  partners;  nor  would  the  principle  of  survivorship  apply.' 

But  while  part-owners  are  not  necessarily  partners,  it  is  well 
established  that  they  may  be  partners;  that  is  to  say,  that  per- 
sons united  in  a  general  partnership  may  own  a  ship,  or  some 
interest  in  a  ship,  as  part  of  the  partnership  property.^  And, 
more  than  this,  partrowners  of  a  ship,  who  own  nothing  else  in 
common,  may  agree  to  become  partners  of  that  ship.^  Whether 
a  person  is  to  be  considered  a  partner  or  a  part-owner  must  depend 
upon  the  special  circumstances  of  each  case;  but  the  usual  rela- 
tion of  those  owning  ships  and  vessels  is  that  of  part-owners,  and 
not  partners;  and  such  is  the  strong  presumption  whenever  a 
controversy  arises,  since  the  partnership  relation  applied  to  such 
property  would  present  some  decided  disadvantages  with  scarcely 
a  mutual  advantage  to  balance  them.^ 

The  ownership  of  a  vessel  may  be  proved  in  the  same  manner 
as  that  of  any  other  chattel,  in  the  absence  of  controlling  statutes 
to  the  contrary.    But  registry  laws  are  an  important  feature  of 


a.  lb. ;  Story  Partn.,  §  417 ;  3  Kent     Patterson  y,   Chalmers,  7   B.   Monr. 


Com.  151;  Mitchell  v.  Chambers,  43 
Mich.  150;  Mumford  ▼.  NicoU,  20 
Johns.  611;  Merrill  v.  Bartlett,  6 
Pick.  46.  The  cases  are  quite  nu- 
merous. 

9.  Thomdike  v.  De  Wolf,  6  Pick. 
120;  Harding  t.  Foxcroft,  6  Qreenl. 
78. 

1.  Abb.  Shipping,  Perk.  ed.  98; 
Mumford   v.  NiooU,  20  Johns.   611; 


497.  See  Merritt  v.  Walsh,  32  N.  T. 
685. 

a.  lb.;  Harding  v.  Foxcroft,  6 
Greenl.  77;  Thomdike  r.  De  Wolf, 
6  Pick.  120. 

S.  Holdemese  v.  Shackels,  8  B.  ft 
C.  612;  3  Kent  Com.  154.  Of  course 
a  vessel  may  be  owned  hy  an  indi- 
vidual; and  as  to  ownership  by  a 
corporation  see  next  chapter. 


311 


§  207 


THB  LAW  OF  PBBSONAL  PBOPBBTT. 


[pastil 


our  commercial  system;  and  the  names  and  respective  shares  of 
part-owners  ought,  under  our  latest  statutes,  to  appear  inserted 
in  the  register.  Where  this  is  not  done,  and  no  distinct  shares 
are  otherwise  clearly  shown,  the  parties  would  be  presumed,  as 
in  the  case  of  a  partnership,  to  be  equal  owners  of  the  property/ 
When  those  interested  in  a  ship  or  vessel  are  part-owners, 
holding  the  property  after  the  manner  of  tenants  or  owners  in 
common,  their  rights  and  duties  correspond  to  the  nature  of  their 
interest.  Thus,  if  one  dies,  his  share  goes  to  his  representatives, 
and  not  to  the  surviving  part-owners,  as  would  have  been  the  case 
in  a  joint-tenancy.^ 

§  207.  The  Subject  Continued;  Right  to  Dispose  of  VesseL 

No  partrowner  can  sell  more  than  his  own  interest  in  the  ship, 
xmless  specially  authorized  to  act  as  agent  for  another  part- 
owner.^  Bnt,  if  the  owners  of  a  ship  or  vessel  choose  to  make 
themselves  partners  therein,  their  powers  and  duties  will  be  de- 
termined by  the  rules  of  partnership;  in  which  case  one  partner 
may  sell  or  mortgage  the  entire  interest  of  the  firm  in  the  prop- 
erty, and  exercise  the  jus  dispanendi  after  the  usual  manner  of 
partners.^  And  yet,  as  a  partner  cannot  introduce  a  new  person 
into  the  firm  without  the  assent  of  his  co-partners,  he  stands  at 
a  disadvantage  when  compared  with  the  part-owner;  for  the  lat- 


4.  Bright.  Fed.  Dig.  780;  Pan. 
Partn.  552;  9  U.  S.  Statft.  at  Large, 
441;  Alexander  v.  Dowie,  1  H.  &  N. 
152;  Abb.  Shipping,  97,  9«;  1  Pars. 
Shipping  (1869),  90.  See  Moore  ▼. 
eimonds,  100  U.  S.  Supr.  145;  5 
Sawyer  C.  C.  83;  Bowen  v.  Warren, 
71  Me.  470. 

See  U.  S.  Reyised  Statutes,  §§ 
4192,  4193,  invalidating  bills  of  sale, 
mortgages,  &c.,  of  United  States  ves- 
sels, unless  recorded,  construed  in 
Moore  v.  Simonds,  100  U.  S.  Supr. 
145,  not  to  make  an  unrecorded  mort- 
gage invalid  as  against  the  parties, 


and  such  as  have  actual  notice  there- 
of. And  see  §§  300-334,  as  to  Ships 
and  Vessels;  5  Sawyer  C.  C.  83. 

6.  See  Abb.  Shipping,  97,  100, 
Perkins's  n.;  Pars.  Shipping,  90;  Bex 
V.  Ck>llector,  2  M.  &  S.  223;  Bulkley 
V.  Barber,  6  Ex.  164. 

6.  lb.;  HenShaw  v.  Clark,  2  Root^ 
103;  3  Kent  Com.  140,  153;  Story 
Partn.,  §  417.  As  to  the  effect  of  a 
sale  by  a  master  and  partowner,  see 
§  214,  post;  Williame  v.  Ireland,  11 
Phila.  273. 

7.  Patch  V.  Wheatland,  8  Allen, 
102 ;  Milton  v.  Mosher.  7  Met.  244. 
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ter  may  transfer  his  own  undivided  interest  in  the  ship  so  as  to 
give  to  the  transferee  all  the  rights  and  powers  which  he  pos- 
sessedy  together  with  his  share  in  the  property.^ 

While  a  part-owner,  on  the  principle  of  a  tenancy  or  ownership 
in  common  of  chattels,  can  sell  only  his  own  undivided  interest, 
those  of  his  co-owners  whose  shares  he  has  sold  may  subsequently 
ratify  the  sale,  in  which  case  it  becomes  in  effect  their  own  sale, 
since  the  doctrines  of  agency  would  thus  apply.^  But  the  rule 
appears  to  be  (although  there  is  some  doubt  as  to  what  will  au- 
thorize one  owner  in  common  to  sue  his  co-owner)  that  if  a  part- 
owner  sells  the  whole  vessel  as  his  own,  the  sale,  when  carried 
into  effect,  is  such  a  constructive  destruction  of  the  property 
of  the  other  owners  as  to  amount  to  conversion,  and  so  enable 
them  to  maintain  trover  against  him,  or  against  the  purchaser 
who  sells  the  ship  again  as  his  own.^  This  action  of  trover  would 
not  lie  against  a  part-owner  for  merely  dispossessing  his  co- 
owner.^  Nor  can  one  part-owner  maintain  replevin  against 
another;  nor  perhaps  sue  in  trespass  for  the  sale  of  the  whole.^ 
In  all  these  respects,  the  usual  rules  of  a  common  ownership  of 
chattels  apply. 

§  208.  The  Same  Subject;  Emplo}rment  of  the  Ship  or  Vessel. 
When  we  come  to  the  employment  of  the  ship  or  vessel  to  the 
enterprises  in  which  it  engages,  we  find  an  enlargement  of  the 
mutual  rights  and  duties  of  co-owners;  for  those  who  own  the 
ship  as  part-owners,  and  load  and  send  it  out  on  an  adventure 
in^the  cost  and  profit  and  control  of  which  they  are  to  share, 
are  quasi  partners  as  to  this  particular  voyage  and  adventure.^ 
The  common  law  of  England  provides  amply  for  an  emergency, 

8.  See  Oiatt  ▼.  Sage,  7  Conn.  M.         9.  Hyde    ▼.    Stone,    9    Cow.    230; 

9.  Putnam  v.  Wise,  1  Hill,  234.  Hurd  ▼.  Darling,  14  Vt.  214. 

1.  Weld  ▼.   GliT^r,   21   Pick.    559;  8.  Barnes  y.  Bartlett,  15  Pick.  71; 

Hjde  V.  Stone,  7  Wend.  354;  White      Furlong    v.    Bartlett,    21    Pick.    401. 
▼.   Osbom,  21   Wend.   72;    Farrar  ▼.      See  1  Pars.  Shipping,  93,  94. 
Beswick,  1  M.  ft  W.  682.  4.  Doddington    v.    Hallett,    1    Ves. 

Sen.  497;  1  Pars.  Shipping,  91. 
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by  allowing  the  majority  in  value  of  the  ship  to  employ  it  at 
their  pleasure,  '^upon  any  probable  design,''  while  taking  care 
to  secure  the  interest  of  the  dissenting  minority  from  being  lost 
in  an  employment  of  which  they  disapprove.  Where  a  dispute 
arises,  the  court  of  admiralty  will,  on  application  of  the  dis- 
senting owners,  take  a  stipulation  from  the  majority  for  the  safe 
return  of  the  vessel;  and  the  dissenting  owners,  in  such  a  case, 
bear  no  part  of  the  expenses  of  the  outfit  and  take  no  share  in 
the  profits  of  the  enterprise,  but  the  ship  sails  wholly  at  the  risk 
and  for  the  profit  of  the  others.^  If  legal  proceedings  for  this 
purpose  have  not  been  seasonably  taken  before  the  voyage  has 
commenced,  the  dissenting  owners  should  expressly  notify  the 
others  interested  of  their  dissent,  and  carry  the  principle  of 
this  remedy  as  far  as  possible  and  with  all  expedition;  for  it 
has  been  decided  that  one  part-owner  cannot  sue  a  co-owner  at 
law  for  fraudulently  and  deceitfully  sending  the  vessel  to  foreign 
parts,  whereby  she  was  lost;  nor  in  equity  for  the  loss  of  the 
ship  sent  without  his  consent.^  If  a  part-owner  expressly  notify 
his  dissent,  chancery  will  not  compel  him  to  contribute  to  a  loss/ 
And  though  in  a  case  of  equal  ownership,  a  court  of  admiralty 
may  be  reluctant  to  interfere,  yet  where  the  equal  owners  differ 
in  the  ship's  management,  the  court  will  direct  what  shall  be 
done.*  But  a  part-owner  cannot  allow  repairs  of  permanent  value 
to  be  made  to  a  ship,  and  then,  arresting  the  ship,  avoid  payment 
of  his  proportion  of  the  expense  on  the  plea  that  he  dissents  from 
the  proposed  employment.^  On  the  other  hand,  while  it  is  said 
that  the  control  of  the  majority  of  a  ship  extends  to  putting  on 
board  or  removing  officers  or  masters  at  pleasure^  it  is  by  no 
means  clear  that  this  majority  could  remove  a  master  who  was 
likewise  a  part-owner;  thou^,  if  dispossessed,  the  master  could 

6.  The  Apollo,  1  Hagg.  311;  Abb.  Strelly  ▼.  Winston,  Skinn.  380.     Seo 

Shipping,   100  et  seq,;  Bright.  Fed.  Horn  ▼.  Gilpin,  Ambl.  255. 
Dig.  783;  The  Orleans  ▼.  Phcebus,  11  7.  Horn  ▼.  Gilpin,  aupra. 

Pet.  175.  8.  See  Bright.  Fed.  Dig.  7S3;  The 

6.  Cikrpenter  ▼.   HCarshall,   1   Lev.  Ocean,  1  Spr.  536. 
29;  Strelly  t.  Winson,  1  Vem.  297;         9.  Davis  v.  Johnston,  4  Sim.  589. 
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only  sue  for  damages^  the  amount  of  which  might  greatly  depend 
upon  the  justification  for  his  removaL' 

Where  the  other  part-owners  are  absent,  and  no  prohibition 
on  their  part  has  been  interposed,  it  may  fairly  be  presumed 
that  the  part-owner  present  can  represent  them  in  the  supply 
or  management  of  the  vessel  and  bind  them  accordingly ;  though 
this  privilege  would  not  be  carried,  probably,  to  the  extent  of 
binding  absent  owners  by  acts  unnecessary,  unreasonable,  and 
plainly  injurious  to  their  interests.^ 

§  209.  Adjustment  of  Controversies;  Lien  on  Bach  Other's 
Shares,  etc. 
Whether  the  court  of  admiralty  has  power  to  compel  an  obsti- 
nate part-owner  to  sell  his  interest  is  not  settled  by  the  authori- 
ties. The  rule  of  the  maritime  law  in  Continental  Europe  is 
tiiat  a  sale  may  be  judicially  ordered,  as  a  summary  method  of 
bringing  quarrels  to  an  end  over  the  ship's  employment;  and 
Judge  Story  and  others  contend  for  the  lawful  exercise  by  our 
courts  of  the  same  power.^  Yet  some  cases  deny  that  any  such 
authority  exists/ 


1.  See  Pars.  Shipping,  95-97;  The 
New  Draper,  4  Rob.  Adm.  287 ;  Mont- 
gomery ▼.  Wharton,  1  Dall.  49.  Rule 
changed  by  Act  of  Congrem,  April  9, 
1872,  c.  90.  See  U.  S.  Comp.  St.  1916, 
§§  8338-8342. 

S.  1  Pars.  Shipping,  97,  criticising 
Abb.  Shipping,  105;  Stedman  v.  Feid- 
ler,  20  N.  T.  437;  Brodie  v.  Howard, 
17  C.  B.  109.  The  law  of  agency  has 
its  own  familiar  limitations  as  to  the 
scope  of  employment  in  which  one 
may  be  said  to  represent  another. 
See  Bowen  ▼.  Peters,  71  Me.  463.  For 
the  English  doctrine  see  Frazer  ▼. 
Cnthbertson,  6  Q.  B.  D.  93. 

S.  8  Kent  Com.  153,  154;  Willings 
▼.  Blight,  2  Pet.  Adm.  288;  Story 
Partn.,  §  43S;  2  Pars.  Shipping,  343. 


The  admiralty  jurisdiction  of  the 
United  States  courts  has  been  re- 
cently enlarged.  Where  interests  are 
equal  and  the  conflict  decided,  it 
seems  that  a  sale  may  be  ordered. 
The  Annie  H.  Smith,  10  Ben.  110; 
Coyne  v.  Caples,  7  Sawyer,  360. 

4.  Ouston  ▼.  Hebden,  1  Wils.  101; 
Davis  y.  Brig  Seneca,  Gilp.  10.  See 
Abb.  Shipping,  104;  Lewis  v.  Kinney, 
5  Dillon,  159.  It  is  preferable,  where 
justice  permits  of  the  arrangement, 
and  interests  are  unequal,  that  the 
majority  owners  who  desire  to  use 
the  vessel  be  required  to  give  security 
to  the  dissenting  owners,  rather  than 
that  a  sale  be  ordered.  Lewis  v.  Kin- 
ney, 5  Dillon,  159;  Coyne  v.  Caples,  7 
Sawyer,  360. 
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By  the  technical  rule  of  the  common  law,  part-owners  are  not 
liable  to  each  other  for  negligence  whereby  the  common  prop- 
erty is  lost  or  injured;  for  the  reason  that  each  co-tenant  may 
and  ought  to  protect  himself.  But  admiralty  might  fairly  refuse 
to  accept  so  narrow  a  doctrine.^ 

Much  controversy  has  arisen  over  the  question  whether  part- 
owners  have,  under  some  circumstances,  a  lien  on  each  other's 
share  of  a  ship,  as  partners  in  trade  would  have  in  the  common 
merchandise.  The  result  of  the  decisions  would  seem  to  be  that 
no  such  lien  exists  where  the  ship  belongs  to  persons  as  part- 
owners  strictly,  and  not  as  partners.^  Yet  if  an  adventure  be 
undertaken  by  mutual  consent,  and  one  of  the  part-owners  become 
a  bankrupt  after  the  commencement  of  the  voyage,  not  having 
paid  his  full  share  of  the  outfit,  the  other  partners  have  a  right 
to  deduct  from  his  share  of  the  profit  whatever  remains  charged 
to  him  on  account  of  the  outfit,  and  pay  over  the  balance  only  to 
the  assignees/  It  is  when  we  attempt  to  extend  this  right  of 
deduction  to  a  further  or  general  indebtedness,  that  we  are  beset 
with  doubts;  for  not  only  may  persons  own  a  ship  as  partners 
rather  than  part-owners,  but  they  may  be  part-owners  of  the  ship 
and  partners  in  the  particular  adventure ;  or,  if  the  enterprise  be 
to  sell  vessel  and  cargo  abroad,  instead  of  freighting  and  charter- 
ing the  vessel  to  carry  a  cargo  and  return,  it  might  be  said  that 
the  part-owners  had  made  themselves  partners  in  both  ship  and 
cargo,  the  total  proceeds  comprising  the  fruits  of  the  voyage.* 
It  must  be  admitted  that  the  cases  are  quite  conflicting  as  to  the 
general  liens  of  part-owners,  while  there  are  doubtless  instances 
in  which,  if  a  part-owner  obtained  the  proceeds  after  making 

6.  See  1  Pars.  Shipping,  107.  8.  See  Mumford  y.  Nicoll,  20  Johna. 
8.  1  Pars.  Shipping,  107,  108,  and      611;  Smith  v.  De  Silva,  Cowp.  469; 

n.;  The  Larch,  2  Curt.  C.  C.  427;  B»  Hewitt  v.  Sturdevant,  4  B.  Monr.  458; 

parte  Toung,  2  Ves.  &  B.  242;  Mer-  Doddington   ▼.   Hallett,    1   Ves.   Sen. 

rill  V.  Bartlett,  6  Pick.  46.  497;    Ahb.   Shipping,  n.  by  Perkins, 

7.  Holdemess  v.  Shackels,  8  B.  ft  C.  111. 
612;    Abb.    Shipping,    108;    1    Pars. 
Shipping,  107. 
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advances  for  the  voyage,  it  would  be  unjust  to  make  him  pay 
over  without  allowing  him  to  keep  enough  in  his  hands  for  his 
proper  reimbursement.' 

If  a  ship  be  owned  by  partners,  no  one,  on  the  principles  of 
partnership,  can  make  a  claim  upon  the  others  for  the  expenses 
he  has  properly  incurred,  except  by  having  the  partnership  ac- 
counts completely  made  up  and  adjusted.  But  where  all  are 
part-owners,  he  may  sue  each  of  the  others  for  his  share  of  the 
expense,  provided  only  the  repairs  were  made  or  the  outlay  in- 
curred with  the  express  or  implied  consent  of  his  co-owner.^ 
For  a  full  adjustment  of  accounts  the  custom  has  been  for  part- 
owners  to  bring  a  bill  in  equity,  just  as  members  of  a  partner- 
ship would  do ;  and  in  England  courts  of  admiralty  may  now  take 
jurisdiction  for  the  same  purpose;  yet  as  legislation  is  necessary 
to  give  admiralty  courts  power  over  matters  of  account  between 
part-owners,  those  of  the  United  States  need  such  jurisdiction.^ 

§  210.  Miscellaneous    Points    as    to    Rights    ot    Part-Owners 
Inter  Se. 

Since,  as  we  have  seen,  one  partrowner,  as  such,  has  no  power 
over  the  shares  of  the  other  part-owners,  it  follows  that  he  can 
no  more  mortgage  or  pledge  the  whole  ship  than  sell  it  outright.^ 
He  cannot  even  insure  the  interests  of  his  co-owners  except  as 
their  authorized  agent/  And,  in  fine,  part-owners  are  held  to 
honesty  and  fairness  in  their  mutual  dealings;  and  if  one  at- 
tempts to  obtain  advantages  to  himself  by  violating  the  rights 
of  the  others,  and  seeks  to  exercise  undue  control  over  the  com- 


9.  See  1  Pars.  Shipping,  115;  Story 
Pertn.,  §§  441,  443.;  Bright.  Fed.  Dig. 
783. 

1.  Pars.  Partn.  553-555,  and  cases 
cited;  Patterson  t.  Chalmers,  7  B. 
Monr.  595;  Sawyer  y.  Freeman,  35 
Me.  542 ;  Gowan  ▼.  Foster,  3  B.  &  Ad. 
507. 

S.  Moffat  y.  Farquharson,  2  Br.  C. 
G.  338;   1  Pars.  Shipping,  116;   The 


Apollo,  1  Hagg.  Adm.  306;  24  Vict., 
c.  10,  §  8;  Ward  v.  Thompson,  22 
How.  330.  State  jurisdiction  in 
equity  of  such  matters  of  account 
has  been  asserted.  Endsor  y.  Simp- 
son, 12  Phila.  392. 

3.  Pars.  Partn.  556;  supra,  §  207. 

4.  Abb.  Shipping,  107;  Hooper  y. 
Lusby,  4  Campb.  66;  Peoria,  Ac,  Ins. 
Co.  y.  Hall,  12  Mich.  202. 
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men  interests  he  will  find  that  justice  ^^  beareth  not  the  sword 
m  vain.    ^ 


§  211.  Ship-Owners  with  Relatioa  to  Third  Penons;  F<»m  of 
.  Actions,  etc. 

Secondly,  as  to  the  interest  of  part-owners  with  relation  to 
third  persons  or  the  public  The  several  part-o¥mers  of  a  ship 
make  in  law  but  one  owner ;  and  in  case  an  injury  is  done  to  the 
ship  bj  a  stranger,  they  ought  to  join  in  an  action  for  damages; 
though,  as  this  rule  is  for  the  convenience  of  the  wrong-doer,  he 
ought  to  plead  the  non-joinder  in  abatement,  in  order  to  take 
advantage  of  it.^  Where,  however,  the  action  is  for  the  freight 
of  goods  ocmveyed,  or  on  any  contract,  the  defendant  may  avail 
himself  of  ibe  non-joinder  by  evidence  at  the  triaL' 

On  the  other  hand,  if  an  action  is  brought  against  the  part- 
owners  upon  any  contract  relating  to  the  ship,  although  the  ac- 
tion should  be  brought  against  all  jointly,  yet  the  non-joinder  of 
one  or  more  can  only  be  pleaded  by  the  defendants  in  abatement' 
But  in  respect  of  torts  committed  by  several,  it  is  now  settled 
that  all,  or  a  part  only,  of  the  wrong-doers  may  be  sued;  and 
this  holds  good  as  to  the  wrongful  acts  of  part-owners.'  Where 
persons  are  joined  in  a  suit,  who  did  not  contract,  or  were  not 
contracted  widl^  this  misjoinder  may  be  shown  on  the  general 
issue;  for  it  is  a  variance  in  substance.'  And,  again,  whenever 
an  action  which  should  have  been  brought  against  all  is  brought 
against  some  of  the  part-owners  only,  and  they  satisfy  the  judg- 
ment recovered,  they  can  sue  the  others  and  make  them  con- 


5.  See  Card  y.  Hope,  2  B.  ft  C.  661 ; 
1  Pan.  Shipping,  124. 

8.  See  Sedgworth  v.  Overend,  7  T. 
R.  279;  Abb.  Shipping,  114;  1  Pars. 
Shipping,  116;  Wheelwright  ▼.  De- 
peySter,  1  Johns.  472;  Patten  ▼.  Gnr^ 
ner,  17  Maes.  182. 

7.  Abb.  115;  1  Pars.  117;  Baker  t. 
Jewell,  6  Mass.  460. 


8.  Abb.  116;  Robertson  t.  Smith,  18 
Johns.  459;  Bowen  v.  Stoddard,  10 
Met.  375. 

9.  Mitchell  ▼.  Tarbatt,  5  T.  R.  640 ; 
Low  ▼.  Mumford,  14  Johns.  426 ;  Pat- 
ten ▼.  Gumey,  17  Mass.  182. 

1.  Spalding  ▼.  Mure,  6  T.  R.  363; 
Tom  ▼.  Goodrich,  2  Johns.  213;  Liv- 
ingston ▼.  Trouper,  11  Johns.  101. 
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tribute.^  Some  of  the  United  States,  in  the  exercise  of  a  local 
jurisdiction,  allow  actions  to  be  brought  against  a  vessel  by  its 
name,  if  the  cause  of  action  did  not  arise  elsewhere.^ 

§  212.  Part-Owners  with  Relation  to  Third  Persons;  Liability 
for  Supplies,  etc. 

So  much  for  matters  of  form.  Concerning  the  liability  of  part- 
owners  for  necessary  repairs  or  supplies,  the  general  rule  is  that 
all  are  liable  in  solido,  provided  the  repairs  were  actually  made 
or  the  supplies  furnished ;  not  only  because  the  advantage  enures 
to  the  ship,  but  in  order  that,  wherever  the  ship  goes,  there  may 
be  a  credit  for  what  is  needfuL^  In  this  respect  the  English 
law  goes  beyond  that  of  Holland  and  some  other  countries,  which 
only  charges  the  several  part-owners  according  to  their  respective 
interests.^  The  limitation  of  our  own  rule  is  obvious, —  namely, 
that  the  repairs  or  supplies  were  necessary  and  reasonable; 
though  the  principle  of  necessity  is  not  grudgingly  applied  in  the 
courts.^  But  they  who  were  once  owners  are  not  liable  after 
they  have  sold  the  vessel,  although  neither  the  master  nor  the 
person  furnishing  supplies  knew  of  the  previous  sale;  for  these 
are  owners  no  longer/ 

A  distinction  is  sometimes  made  between  a  home  port  and 
a  foreign  port,  with  reference  to  the  exercise  by  one  of  the  power 
to  bind  all  by  contracts  for  repairs  or  supplies.  The  argument 
is,  that  a  ship  far  from  home  might  perish  for  want  of  aid  which 


a.  1  Pars.  Shipping,  119. 

S.  See  1  Pars.  Shipping,  119-lSl, 
and  n. 

4w  7  T.  R.  306;  Wright  ▼.  Hunter, 
1  East,  20;  ChapnMin  v.  Durant,  ID 
Mass.  47;  1  Pars.  Shipping,  100  et 
sagf. 

S.  Abb.  Shipping,  117. 

e.  lb.;  W^ter  ▼.  Sedcamp,  4  B. 
ft  Aid.  352;  Merwin  y.  Shailer,  16 
Conn.  489;  Meldon  t.  Campbell,  6 
8x.  8S6. 


7.  Dame  ▼.  Hadlock,  4  Pick.  458. 
Nor,  semhlCf  a  registered  owner  hold- 
ing as  security.  See  Brightly  Fed. 
Dig.  Suppl.  168.  Pariownership  is 
prima  facie  evidence  of  liability  for 
necessary  repairs  or  supplies.  Bowen 
▼.  Peters,  71  Me.  463,  469.  One 
should  make  known  his  dissent  or 
disapprobation  in  advanoe  if  he 
wishes  to  escape  responsibility. 
Brodie  v.  Howard,  17  C.  B.  109. 
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was  delayed  until  the  master  or  oo-owner  could  consult  the  others 
interested  in  the  vessel ;  while  at  home,  all  who  will  have  to  pay 
might  and  ought  to  be  consulted.  But  the  question  is  still  op«i, 
whether  all  are  liable  when  the  expenses  are  incurred  at  the 
home  port;  though  it  would  be  better  for  the  part-owner  giving 
the  order  to  obtain  specific  authority  from  the  other  part- 
owners.^  Certainly,  wherever  the  ship  may  be,  the  person  who 
repairs  or  supplies  a  ship  with  what  is  totally  and  plainly  unnec- 
essary has  no  claim  upon  those  part-owners  who  did  not  order 
them.^  Nor,  we  may  add,  would  he  have  a  lien  on  the  ship 
under  those  circumstances ;  this  lien  being,  after  all,  the  favorite 
method  of  securing  a  claimant's  reimbursement  for  repairs  and 
supplies,  as  we  shall  see  hereafter.^  On  the  other  hand,  the 
part-owners  who  employ  a  vessel  are  presumed  to  do  so  for  the 
benefit  and  at  the  expense  of  all  part-owners  who  have  expressed 
no  .dissent  and  do  not  seasonably  repudiate  the  idea  of  such 
agency  with  reference  to  the  creditor,  and  necessary  repairs  or 
supplies  may  be  recovered  accordingly;  even,  as  some  cases  hold, 
though  furnished  at  the  home  port.^ 

In  a  clear  case  where  especial  credit  is  given  to  one  only  of 
several  part-owners, —  meaning  by  this  not  only  that  the  other 
part-owners  were  unknown,  but  that  they  were  not  designed  to 
be  charged,  whether  afterwards  found  out  or  not, —  the  other 
partrowners  are  not  liable.^  But  where  the  creditor  charges  the 
only  owner  he  knows,  or  even  where  the  party  ordering  the 
repairs  or  supplies  gives  his  negotiable  paper  which  the  creditor 
accepts,  this  does  not  necessarily  relieve  the  other  part-owners 
from  liability.  A  creditor  who  accepts  a  note  from  one  indebted 
may  be  presumed,  it  is  true,  to  have  taken  it  in  satisfaction  of 

a.  Benson    v.    Thompson,    27    Ma  ft.  Bow«n  v.  Peten,  71  Me.  463,  and 

470;  Mitcheson  v.  Oliver,  5  E.  ft  B.  cases  cited.     But  cf.  Frazer  ▼.  Gath- 

419.  bertson,  6  Q.  B.  D.  93. 

9.  1  Pars.  Shipping,  101;  Stirling  8.  Thomson  v.  Davenport,  9  B.  ft 

V.  Phosphate  Co.,  35  Md.  128.  C.  78;  Miln  v.  Spinola,  4  Hill,  177; 

1.  lb.     See    The    Lulu,    ID    Wall.  Scottin   y.    Stanley,   1    Ball.    129;    1 

193.  Pars.  102-104. 
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the  ddi>t;  yet  the  preBumption  is  one  of  fact  only,  and  may  be 
rebutted.^  And  if  the  claimant  for  repairs  or  supplies  receives  a 
part  of  his  claim  from  one  or  more  of  those  liable  in  solido,  they 
who  thus  pay  part^  even  if  it  be  more  than  their  share,  are  still 
liable  for  the  balance,  unless  they  have  protected  themselves  by 
a  sufficient  discharge  of  the  claim.^  Credit  given  to  the  ship 
may  bind  the  ship,  though  a  part-owner  be  not  personally  bound. 

An  exception  to  this  rule  is  made  in  favor  of  insurers  who 
have  had  the  ownership  of  the  vessel  thrown  upon  them  by  an 
abandonment.  These,  out  of  regard  to  their  misfortune,  are 
considered  liable  not  in  solido,  but  proportionally;  each  insurer, 
in  absence  of  a  special  promise,  being  liable  to  the  extent  of  his 
own  interest,  and  no  farther.^ 

In  case  a  ship  is  mortgaged,  the  party  who  has  actual  and  visible 
possession  and  control  of  the  vessel  is  commonly  treated  as  owner 
for  the  time  and  purpose,  so  as  to  become  liable  for  repairs  and 
supplies;  and  a  like  principle  would  be  applied  to  charterers. 
The  question  who  has  the  benefit  of  the  repairs  and  supplies  is 
important  to  an  issue  of  this  sort ;  also  the  inquiry  to  whom  and 
on  whose  credit  they  were  given.' 

§  213.    Liability  of  Part-Owners  to  Others  for  One  Another's 
Torts. 

The  liability  of  partrowners  for  the  torts  of  their  servants  or 
of  one  another  depends  upon  the  usual  principles  of  agency;  and 
while  for  a  wrongful  act  arising  in  the  scope  of  usual  employ- 
ment, and  extending  to  mere  negligence  in  the  performance,  all 
the  part-owners  could  be  made  to  suffer  as  principals,  it  is  not  to 

4.  See  Hudson  ▼.  Bradley,  2  Cliff.  Shipping,    116;    Fitch   ▼.    Sutton,    5 

180;  The  EimbaU,  3  Wall.  37.     The  East,  230. 

rule  in  Maine  and  Massachusetts  may  6.  United  Ins.  Co.  v.  Scott,  1  Johns, 

be  otherwise.     See  1  Pars.  Shipping,  106. 

104.     See  also  Newell   ▼.   Nixon,   4  7.  Miln   ▼.    Spinola,    4   HiU,    177; 

Wall.  572;   First  Nat.  Bank  of  Ne-  Hodgson  ▼.  Butts,  3  Cr.  140;  Pars, 

gauner  ▼.  Freeman,  47  Mich.  408.  Partn.  571.    But  see  Myer*  t.  WUlis^ 

f .  1    Pars.    Shipping,    102;    Abb.  18  C.  B.  886. 
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be  supposed  that  a  wanton  and  malicious  injury  deliberatelj  and 
intentionally  committed  in  or  about  the  ship,  outside  the  scope  of 
employment,  could  render  any  liable  for  the  consequences  except 
those  who  participated  personally  in  the  act,  or  gave  express  orders 
to  have  it  done,^  or,  under  the  usual  rules  of  agency,  contributed 
to  the  injury.^ 

§  214.    Managing  Owner,  cm:  Ship's  Husband. 

There  is  usually  some  person  selected  on  behalf  of  the  part- 
owners  to  act  as  their  general  managing  agent,  in  the  concerns  of 
the  ship  or  vessel.  He  is  known  as  the  **  ship's  husband  "  in  the 
older  books,  and  is  generally  one  of  the  owners,  for  which  reason 
our  registration  statutes  usually  speak  of  him  as  the  mani^ng 
owner.  His  powers  and  duties  may  be  regulated  by  some  special 
agreement;  but  the  appointment  is  frequently  to  be  inferred  from 
the  exercise  of  duties  appropriate  to  this  office  with  the  knowledge 
and  consent  of  the  owners ;  and  usage  determines  his  conduct  in 
the  main.^  He  is  to  see  that  the  ship  is  seaworthy;  to  have  it 
properly  equipped  and  manned  for  its  voyages ;  to  take  care  of  it 
in  port ;  to  procure  freights  or  charter-parties ;  to  keep  the  ship's 
papers;  to  make  up  the  accounts,  disburse  and  receive  moneys; 
and  otherwise  to  assume  the  active  management  of  the  common 
concerns.  His  acts  for  these  purposes  are  to  be  deemed  the  acts 
of  all  the  part-owners,  who  are  liable  for  all  contracts  he  makes 
for  the  ship's  employment,  unless  the  creditor  dealt  with  him  on 


8.  The  Tribune,  3  Hagg.  114;  The 
Dundee,  1  Hagg.  109;  Turnpike  Co. 
▼.  Vanderbilt,  2  ComBt.  479;  Mc^ 
Mahon  ▼.  Davidson,  12  Minn.  357; 
1  Pan.  Shipping,  106,  107;  Somes  v. 
White,  65  Me.  542. 

9.  So  as  to  damages  sustained 
where  both  parties  ooneemed  in  the 
injury  knew  that  the  vessel  was  being 
used  outside  the  scope  of  permitted 
emi^oyment.  The  R.  F.  Cahill,  9 
Ben.  362.    See  Taylor  v.  Brigham,  3 


Woods,  G.  C.  377;  Hill  Man.  Go.  ▼. 
Providence  Steamship  Go.,  113  Mass. 
495. 

1.  1  Pars.  Shipping,  109,  114;  Abb. 
Shipping,  106,  108;  3  Kent  Com.  157. 
The  owner  of  a  one-half  interest  who 
is  the  master  in  possession,  with  a 
right  of  possession  by  mutual  agree- 
ment as  nmster,  is  not  liable  to  re- 
moval. Bea  V.  The  Bclipse,  135  U.  S. 
599. 
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his  sole  credit^  And  the  ship's  husband  ought  to  obtain  from 
each  part-owner  his  share  or  contribution  to  the  expense  of  outfit, 
repairs,  and  other  necessaries*  If  he  advances  the  proportional 
share  of  a  part-owner,  he  may  sue  him  for  it ;  and  if  he  be  him- 
self a  part-owner,  he  has  a  lien  on  the  produce  of  the  voyage  for 
his  disbursements;  though  whether,  as  ship's  husband,  the  law 
gives  him  a  lien,  is  quite  doubtful,  however  fairly  he  might  have 
earned  the  right.^  But  as  a  mere  stranger,  he  may  hold  the  pro- 
ceeds of  a  voyage,  or  of  the  ship  itself,  if  sold,  or  its  documents, 
by  way  of  securing  indemnity.  The  ship's  husband  cannot,  with- 
out special  authority  by  contract  or  clear  usage,  borrow  money; 
nor  give  up  the  lien  for  freight;  nor  insure;  nor  purchase  a 
caigo  for  the  owners ;  nor  bring  suits  concerning  the  ship,  though 
it  is  frequently  found  that  subsequent  ratification  is  as  good  as  a 
previous  authority ;  nor  delegate  his  office.^ 

Special  customs  regulate,  in  certain  localities,  the  proper  com- 
missions and  allowances  of  a  ship's  husband;  and  commercial 
usage,  in  general,  will  be  found  to  depend  somewhat  upon  the 
character  of  the  adventure  in  which  the  ship  is  engaged,  not  only 
with  r^ard  to  the  powers  and  duties  of  the  managing  agent,  but 
as  concerns  the  part-owners  of  the  ship  and  those  employed  in  its 
navigation.^ 


S.  lb.;  Reed  ▼.  White,  5  Esp.  122; 
Muldon  y.  Whitlock,  1  Ck>w.  290; 
Bowen  v.  Peters,  71  Me.  463;  Sted- 
man  y.  Feidler,  20  N.  Y.  437 ;  Mitch- 
ell y.  Ohamberb,  43  Mich.  150,  and 
oaflea  cited.  The  authority  of  a 
managing  owner  extenda  to  the  con- 
duct on  flhore  of  all  that  concerns  the 
employment  of  the  ship.  Huntsman, 
The  (1894),  P.  214. 

8.  Ew  parte  Young,  2  Ves.  &  B. 
242;  Smith  y.  De  Silya,  Gowp.  469; 
3  Kent  Com.  155 ;  Story  Partn.,  §  443. 

4.  1  Bell  Com.  (5th  ed.)  504;  1 
Pars.  Shipping,  110;  3  Kent  Com. 
157;  &wett  y.  Buck,  17  Me.  147. 


6.  As  to  whaling  yoyages,  for  in- 
stance, see  1  Pars.  Shipping,  30-34. 
See  Rennell  y.  Kimball,  5  Allen,  356. 

Custom,  general  and  notorious,  is 
not  diaregarded  with  reference  to  a 
ship's  husband;  it  may  eyen  author- 
ise him  in  certain  classes  of  cases  to 
insure  the  yessel  for  the  benefit  of 
the  owners  without  their  express  di- 
rection. Adama  y.  Pittsburgh  Ins. 
Co.,  95  Penn.  St.  348. 

The  master  or  managing  owner 
may  act  for  himself  in  obtaining  bail 
for  the  release  of  the  yessel  from 
seizure  under  ciyil  process;  but  not 
00  as  to  bind  the  other  owners  per- 
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§  215.    Corporate  Organizatioa;  Its  Advantages  and  Disadvan- 


Personal  property  is  held  not  only  by  joint  and  eommon  own- 
ers, by  partners,  whether  engaged  in  a  general  or  a  limited  part- 
nership, by  shipowners,  and  by  members  of  joint-«tock  companies, 


Bonally.  Mitdiell  ▼.  Chambera,  43 
Mich.  150,  criticiring  Barker  ▼.  High- 
ley,  15  C.  B.  K.  S.  27;  Gager  ▼.  Bab- 
codc,  48  N.  Y.  154.  If  a  master  who 
is  pariK>wiier  eells  his  interest,  he 
cannot  so  transfer  the  command  as 
necessarily  to  bind  the  other  part- 
owners.  Williams  ▼.  Ireland,  11 
Phila.  273.  Whether  one  part-owner, 
who  is  master,  can  be  held  liable  to 
the  other  for  neglecting  to  employ 
the  vessel,  see  Hyer  ▼.  Caro,  17  Fla. 
332.  And  see  Helium  ▼.  Knechdt,  17 
Hun,  583. 

Master  and  owner  may  have  a 
special  contract  upon  various  points, 
such  as  supplies,  freight,  &c.;  but 
this  does  not  bind  shippers  who  have 
no  notice  of  the  arrangement  and 
rely  upon  the  general  rules.  Oakland 
Cotton  Co.  V.  Jennings,  46  Cal.  175. 
But  cf.  Frazer  v.  Cuthbertson,  6  Q. 
B.  D.  93,  as  to  supplies.  "  Language 
occurs,  both  in  some  text-books  and 
in  some  decided  cases,  which  seema 
to  be  based  upon  the  assumption  that 
a  managing  owner  is  an  owner  em- 
ployed by  and  on  behalf  of  all  his 
brother  owners  without  exception. 
But  there  is  no  magic  in  the  term 
managing  owner  which  creates  him 
plenipotentiary     for    those     owners 


whose  agent  he  !•  not  in  fact." 
Bowen,  J.,  in  Franer  v.  Cuthbertson, 
6  Q.  B.  D.  93,  98.  See  also  remarks 
aa  to  the  question  of  supplies  in 
Stedman  v.  Feidler,  20  N.  Y.  437. 
The  part-owner  and  manager  has 
no  authority  to  bind  the  estate  of  a 
deceased  part-owner  lor  supplies. 
Stedman  v.  Feidler,  ib.  As  to  his 
right  of  recompense,  see  Williamson 
V.  Hine  (1891),  1  Ch.  390.  As  to 
bail  or  security  taken  by  the  other 
part-owner  from  the  manager,  see 
The  England,  12  P.  D.  32;  The  Vivi- 
enne,  12  P.  D.  185. 

See  The  Transfer  No.  12,  221  Fed. 
409,  137  C.  C.  A.  207  (master  named 
in  certificate) ;  United  States  v.  Ham- 
burgh Amerikan  Gesellschaft,  212  Fed. 
40;  The  Florida,  212  Fed.  334  (both, 
statutes  limiting  liability  of  ship- 
owners) ;  Hindcley  v.  Wilson  Lumber 
Co.,  205  Fed.  974  (master  as  ag^it 
of  the  ship)  ;  The  Loyal,  204  Fed. 
930,  123  C.  C.  A.  252;  N.  W.  Steam- 
ship Co.  ▼.  Cochran,  191  Fed.  146,  111 
C.  C.  A.  626;  The  Marie  Palmer,  191 
Fed.  79 ;  The  Sunbeam,  195  Fed.  468 ; 
The  H.  A.  Baxter,  179  Fed.  1018,  102 
C.  C.  A.  663.  See  further  §§  300-334, 
port,  aa  to  ships  and  vessels  gener- 
ally; also  I  471  aa  to  billa  of  lading. 
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bat  also  bj  m^iberB  or  Bhareholders  in  a  private  corporation.  It 
is  this  last  species  of  combination,  bringing  together,  as  it  does, 
the  largest  aggregate  wealth  with  the  smallest  possible  individual 
liability,  to  which  our  attention  will  now  be  directed.  In  the 
joint-stock  corporation  we  find  the  perfection  of  an  organized  self- 
aggrandizement,  with  the  most  splendid  opportunities  for  enter- 
prise and  princely  gains;  yet,  if  not  jealously  watched,  and 
diecked  in  its  every  encroachment  upon  individual  rights,  the 
sure  foe,  besides,  of  honest  competition  in  business,  the  tyrant  of 
legislatures,  and  the  canker  of  a  self-governing  people. 

Corporations  have  their  analogies  in  a  State,  and  a  corporate 
combination  is  usually  designated  as  a  sort  of  fictitious  person. 
A  corporation,  as  the  name  imports,  is  a  body;  it  is  a  body, 
created  by  law,  composed  of  individuals  united  under  a  common 
name^  the  members  of  which  succeed  each  other;  so  that  the 
body  continues  the  same,  notwithstanding  the  change  going  on  in 
the  individuals  who  compose  it.^  We  may  therefore  consider  that 
a  corporation  has  certain  advantages  over  the  individual  for  busi- 
ness. Instead  of  one  man's  brain,  wealth,  and  energy,  it  unites 
the  brains,  wealth,  and  energy  of  many.  Instead  of  being  con- 
fined to  operations  for  the  brief  and  uncertain  period  of  a  single 
human  life,  it  is  endowed  with  immortality;  still  with  this  quali- 
fication, that  the  charter  may  have  limited  the  term  of  its  exist- 
ence to  a  certain  period.  Instead  of  being  a  moral  agent,  the  cor- 
poration, as  it  is  said,  has  no  soul  and  can  be  guilty  of  no  crime ; 
though  here  it  should  be  added  that  proceedings  are  now  per- 
mitted in  some  States,  in  the  nature  of  an  indictment,  where  some 
gross  wrong  has  been  committed  through  the  negligence  of  its 
managing  officers,  who,  nevertheless,  are  found  in  criminal  prac- 

1.  See  Daitmoutli  College  ▼.  Wood-  dfatinet  from   the  corporators   who 

mtd,  4  Wheat.  636;   2  Kent  Gom.  compoee  it.     Morawets  on  Corpora- 

215;  Aug.  ft  Ames  Corp.,  §  1.    While  tionB,  §  1,  contrasting  4  Wheal  518, 

a  corporation  is  frequently  defined  in  636,  and  numerous  other  eaaee,  with 

the  courts  as  an  **  artificial  being,"  a  1  Kyd  on  Corporations,  13 ;  Railway 

"  fictitious  person,?  &c.,  it  is  not  to  Co.  v.  Allerton,  18  Wall.  233. 
be  considered  as  a  person  or  thing 
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tioe  very  hard  to  reach.  And  while  partnerships  and  joint-stock 
companies  are  ill-jointed  and  loose  in  their  management,  corpora- 
tions have  compactness  and  a  coercive  anthoiity  over  their 
members.^ 

§  216.    Public  and  Private  OM^ratiofis;  Leading  ClaitftfU. 

The  leading  divisions  of  corporations  are  those  of  public  and 
private  corporations.  With  public  corporations,  snch  as  cities 
and  towns,  we  have  no  present  concern ;  but  private  corporations, 
and  those  especially  which  have  a  capital  stock  and  are  organized 
for  business  purposes,  may  properly  occupy  our  attention  in  the 
present  chapter.  The  line  which  divides  public  and  private  cor- 
porations is  not  always  readily  discernible ;  but  in  general,  while 
the  l^slature  has  an  exclusive  control  over  the  former,  and  may 
modify  or  destroy  at  pleasure,  the  latter  are  created  by  a  legislative 
act  which,  in  connection  with  its  acceptance  by  the  parties  inter- 
ested, is  regarded  as  a  compact  that  cannot,  under  the  terms  of 
our  American  Constitution,  be  afterwards  modified  or  annulled. 
And,  besides,  a  private  corporation  is  distinguishable  from  munici- 
pal bodies  in  having  a  corporate  fund  from  which  to  satisfy  judg- 
ments, and  by  the  irresponsibility  of  individual  members  for 
corporate  debts  beyond  their  amount  of  interest  in  the  fund.^ 
There  are  ecclesiastical  (or  religious)  and  lay  named  among  pri- 
vate corporations;  and,  again,  eleemosynary  or  charitable  (like 
hospitals)  and  civil;  which  last  term  applies  to  both  public  and 
private  corporations/  On  the  whole,  public  corporations  are  gen- 
erally considered  those  which  exist  for  public  and  political  pur- 
poses only,  although  they  involve  in  a  measure  private  interests ; 


2.  See  Ang.  &  Ames  Corp.,  §§  1-8, 
paaHm;  1  Kyd,  71;  2  BI.  Com.  470- 
472;  2  Kent  Com.  268;  Morawetz 
Corp.,  §  2. 

S.  Merchantb^  Bank  ▼.  Cook,  4 
Pick.  414;  Dartmouth  College  v. 
Woodward,  4  WSieat.  636;  Ang.  k 
Ames  Corp.,  §§  30^34,  and  notes.  As 
between  private  and  public  corpora- 


tions, see  Phillips  t.  Mayor,  &e.,  of 
Baltimore,  110  Md.  431,  72  Atl.  902. 
See  also  Taylor  Corp.,  §  450,  which 
question*  the  Dartmouth  College 
case;  Munn  ▼.  Illinoi»,  94  U.  S.  113. 
4.  1  Eweirs  Bl.  Com.  470,  472;  2 
Kent  Com.  268,  269;  1  Kyd,  26;  Ang. 
&  Amee  Corp.,  §§  36-39;  Morawets 
Corp.,  I  2. 
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while  any  corporation  founded  by  private  benefioeuoei  thongh 
chartered  by  government  and  created  for  objects  of  general  wel- 
fare,  is  a  private  and  not  a  public  corporation;  to  which  latter 
class  belong  of  course  corporate  associations  (those  demanding 
our  present  attention),  whose  main  object  is  business  and  pecuni- 
ary profit.^ 

§  217.    History  and  Modem  Growth  of  Corporatioiis. 

In  England  the  law  of  corporations  has  been  confined  chiefly 
to  municipal  bodies  and  to  a  few  chartered  monopolies,  like  the 
East  India  Company ;  though  more  lately  extended  to  joint-stock 
companies  under  the  Companies  Acts.  But  in  the  United  States 
we  have  a  large  number  of  aggregate  corporations,  chartered  not 
only  for  charitable  and  benevolent  objects,  but  for  manufacturing, 
mechanical,  mining,  and  various  other  business  and  industrial 
pursuits.  And  that  monopolies  may  not  too  greatly  rule  or  favor- 
itism direct  the  legislature,  the  tendency  in  the  various  States  is 
now  to  multiply  opportunities  for  persons  to  organize  for  business 
purposes  under  general  laws;  instead  of  requiring  them  to  pro- 
cure special  charters  of  incorporation  in  every  case,  as  formerly, 
a  course  which  invites  corruption  of  l^slators  and  dogs  healthy 
competition  in  trade.^ 


5.  Dartmouth  Coll^^  t.  Wood- 
ward,  4  Wheat,  636;  Cowen,  J.,  in 
Thomas  t.  Dakin,  22  Wend.  109. 

6.  2  Kent  Com.  272,  and  n.;  Ang. 
k  Ame»,  §  64;  Brightly  Dig.,  "Cor- 
poration«." 

As  to  public  corporations,  see  Util- 
ities Com.  T.  Bethany  Tel.  Ass'n,  270 
III.  183,  110  N.  E.  334.  And  see 
Barber  v.  Morgan,  89  Conn.  583,  94 
Atl.  984;  The  State  v.  111.  Gent.  Ry. 
Co.,  246  111.  188,  92  N.  E.  814 ;  In  re 
Humphrey  AdvertiBing  Co.,  177  Fed. 
187,  101  C.  C.  A.  10  (two  lines  of 
business  permitted) ;  Attorney  Gen- 
eral ▼.  Hayerhill  Qaslight  Co.,  215 


Mass.  394,  101  N.  E.  1061;  In  re 
Cordova  Shop,  216  Fed.  818  (N.  T. 
1914)  (a  corporation  de  faeto) ;  Ri- 
alto  Co.  T.  Miner,  183  Mo.  App.  119, 
166  S.  W.  629  (eridence  of  corpora- 
tion where  created) ;  International 
&  O.  N.  R.  Co.  y.  Anderson  Co.,  174 
S.  W.  305  (Tex.  Civ.  App.) ;  John  P. 
Squire  k  O.  v.  Portland,  106  Me. 
234,  76  Atl.  679,  30  L.  R.  A.  H.  8. 
576,  n.;  Greaoen  v.  Buckley  Co.,  167 
Mich.  569,  133  N.  W.  538.  See  Apsey 
V.  Chattel  Loan  Co.,  216  Mass.  364, 
103  N.  E.  899  (certain  directors  ap- 
pointed as  public  officers)  ;  Smith  v. 
Moore,  199   Fed.   689,  118  C.  C.  A. 
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Blackstonei  on  the  authority  of  Plutarch,  ascribes  the  invention 
of  private  oorporaUons  to  Borne  and  Numa  Pompilius;  while 
others  have  thought,  with  more  reason,  that  it  was  brou^t  to 
Borne  from  the  Greeks ;  for  the  laws  of  Solon  permitted  private 
companies  to  institute  themselves  at  pleasure,  subject  only  to  the 
public  laws/  In  imperial  Rome,  the  corporation  became  regarded 
with  much  jealousy,  and  an  express  decree  of  the  Senate  or 
Emperor  was  essential  to  its  establishment  in  all  cases;  whereby 
the  number  was  doubtless  lessened,  while  the  odious  monopoly 
feature  became  all  the  more  apparent.  The  practice  of  incor- 
porating persons  composing  particular  trades  was  known  to  both 
Boman  and  Oreek  law ;  and  in  England,  as  long  ago  as  the  reign 
of  Henry  II.,  or  even  earlier,  we  find  trade  charters,  older  than 
Magna  Charta  itself.  Privil^es  were  thus  conferred  in  Great 
Britain  from  the  fourteenth  century  downward,  upon  the  weavers, 
the  mercers,  the  fishmongers,  the  vintners,  the  merchant-tailors, 
and  others.'  Commercial  corporations,  too,  were  known  to  the 
Boman  Law.'  And  with  the  revival  of  commerce  in  Europe,  cor- 
porations were  found  engaged  in  speculative  adventure  upon  the 
seas.  Banking  companies  have  also  claimed  and  obtained  many 
chartered  privileges;  not  only  in  Genoa,  Venice,  and  the  other 
once  opulent  cities  of  Southern  Europe,  but  in  Amsterdam  and 
London;  and  the  example  of  the  Bank  of  England,  which  has 
proved  so  valuable  an  ally  to  the  public  credit  of  Great  Britain 
ever  since  its  incorporation  in  1694,  led  to  the  establishment  of  a 
similar  chartered  institution  in  this  country ;  but  for  a  time  only, 
since  so  gigantic  a  moneyed  monopoly  could  not  fail,  however 
useful,  to  be  impopular  in  a  country  where  national  and  State 
interests  foster  jealousy.  Land  companies  were  organized  in  the 
seventeenth  century  to  enable  the  British  Government  to  develop 

127;  People  ▼.  Mackey,  255  HI.  144,  f.  1  BwelFs  Bl.  Com.  468;  2  Krai 

09  N.  E.  370;  Walker  v.  Taylor,  269  Own.  «68,   269;    Digwt,   47,   22,   4; 

111.  424,  96  N.  E.  1055   (no  real  es-  Taylor  Corp.,  §§  1-9. 

tate  corporaticm  allowed) ;  Drncklier  S.  lb.;  Aiig.  &  Ame^  H  M»  58^ 

T.  Sam  H.  Harris,  155  App.  Div.  83,  t.  AyUffe,  196. 

UO  N.  T.  S.  60. 

388 


OHAP.iZI.]  HBHBBBS   OF   COBPORATION8.  §   218 

the  vast  i^eeonioes  of  a  newly  discovered  continent;  and  several 
of  the  early  governments  of  onr  old  thirteen  American  colonies 
were  in  the  hands  of  proprietors  whose  charters  had  passed  the 
great  seaL^  In  these  and  other  instances  we  see  that  the  modem 
policy  of  government  has  been  to  encourage  certain  business  ven- 
tures of  public  importance  requiring  extraordinary  capital  or 
involving  daring  risks,  by  placing  in  the  hands  of  favored  indi- 
viduals a  charter  of  incorporation  which  confers  upon  them 
exclusive  privileges  and  correspondingly  shuts  out  all  competition. 

§  218.    The  Same  Subject. 

Corporations  have  been  multiplied  of  late  years  in  this  country 
to  a  remarkable  extent;  and  that,  too,  notwithstanding  the  abuses 
which  are  admitted  to  attend  the  exercise  of  exclusive  privileges 
by  powerful  combinations.  The  absence  of  great  individual 
wealth  in  a  community  tends  to  draw  men  closely  together  for  the 
accomplishment  of  needful  measures  of  mutual  improvement; 
and,  in  order  that  traffic  might  be  opened  as  civilization  went  for- 
ward, new  inducements  to  capitalists  have  been  offered  in  various 
States  or  by  our  American  Congress,  with  each  new  necessity,  in 
the  shape  of  liberal  charters  and  acts  of  incorporation.  The  net- 
work of  railways,  canals,  and  turnpikes  extending  across  this  con- 
tinent attests  lasting  advantages  which  result  from  this  policy; 
while  the  later  movements  of  railway  as  well  as  industrial  kings 
towards  the  practical  consolidation  of  their  companies,  with  a 
rivalry  far  more  crushing  than  that  formerly  of  small  and  single 
corporations,  may  well  awaken  alarm  lest  this  private  monopoly 
system,  if  not  overmastered  and  kept  in  restraint,  prove,  notwith- 
standing, the  ruin  of  Intimate  toil  and  honest  enterprise  in  a 
popular  government  like  ours. 

And  yet,  as  experience  still  later  reminds  us,  corporations  may 
suffer  likewise  from  oppressive  and  confusing  legislation  where 
States  seek  local  advantage  unjustly  and  the  general  public  is 
heedless  of  the  rights  of  investors.^ 

1.  See  Aug.  t  Ames  Oorp.,  %%  53,         8.  See  §  241a,  pott. 
54;  2  Kent  Com.  268-271. 
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Banking  and  inBurance  business,  which  cannot  safely  be  trans- 
acted without  large  capital,  is  in  the  United  States  almost  entirely 
absorbed  by  corporations;  and  at  present  we  have  a  national 
banking  system  in  full  operation,  not  confined  to  a  single  institu- 
tion, but  comprising  a  large  number  of  banks  chartered  formally 
under  the  local  laws.^  Under  any  American  system  the  banks 
are  likely  to  be  localized  to  a  great  extent  for  their  own  business 
convenience.  Corporations  for  manufacturing,  mining  and  vari- 
ous industrial  purposes  are  also  very  common  in  the  United  States. 
There  have  been  occasional  attempts  to  check  the  rapid  increase 
of  corporations ;  as  in  the  Kew  York  L^islature  of  1821,  when 
a  two-thirds  vote  was  made  requisite  for  the  passage  of  each  act 
of  incorporation ;  ^  though  nothing  seems  to  be  more  effectual  for 
suppressing  the  worst  evils  of  a  monopoly  system  than  constitu- 
tional provisions,  such  as  many  States  have  already  adopted,  which 
interdict  or  restrain  special  grants  of  corporate  powers,  and  per- 
mit under  general  laws  all  persons  to  obtain  a  corporate  organiza- 
tion who  desire  the  facility.^  Leg^islation  sometimes  throws 
special  safeguards  about  its  chartered  banks ;  and  in  many  of  the 
Western  States  we  find  constitutional  restraints  imposed  upon  the 
State  ownership  of  stock  and  the  loan  of  State  credit  in  aid  of  a 
corporation ;  while  it  is  quite  common  and  highly  prudent  for  the 


8.  But     see      variooB      important     tiom.      See    Hougli's    Constitutions, 
changes    towards    nationalizing    our      possm. 


banking  system  during  1914-16  under 
Acts  of  Congress. 

4.  Warner  v.  Beerfr,  23  Wend.  103. 
See  a  constitutional  provision  of  this 
character  in  the  fundamental  law  of 
Michigan,  so  construed  as  to  prohibit 
the  legislature  from  passing  a  general 
incorporation  law  without  the  assent 
of  two-thirds  of  each  house.  Green 
V.  Gravee,  1  Dougl.  351.  Constraints 
of  one  kind  or  another  upon  corpo- 
rate le^slation  (some  of  them  very 
curious)  preTail  quite  generally  at 
this  day  in  the  several  State  constita- 


5.  Morawetz  Corp.,  §§  6,  536;  San 
Francisco  v.  Water  Works,  48  Cal. 
493 ;  Wallace  v.  Loomis,  97  U.  S.  146. 

See  constitution  of  Bfaine  provid- 
ing that  when  a  bill  is  presented  for 
an  act  of  incorporation,  it  shall  be 
continued  until  a  succeeding  legis- 
lature assembles,  &c.  McClineh  ▼. 
Sturgis,  72  Me.  288.  The  charter  of 
a  private  corporation  organised  under 
a  general  law  is  as  inviolable  as  that 
of  one  organized  under  a  special  aet. 
People  V.  Keese,  37  Hun,  483. 
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legislature  in  these  dSLjBj  when  granting  an  act  of  incorporation, 
to  limit  the  term  of  the  grant,  and  reserve,  moreover,  the  right  on 
the  part  of  the  State  to  alter  and  amend  whenever  it  shaU  be 
thonght  needful  and  proper.  And,  finally,  there  has  been  a  dis^ 
position  in  some  parts  of  the  United  States  to  change  essentially 
the  privileges  of  private  corporations,  in  various  instances,  by 
enlarging  the  personal  liabilities  of  the  members  or  directors.^ 

§  219.    How  Private  Corporations  Are  Created;   Charter,  Leg- 
islative Act,  etc 

How,  then,  is  a  private  corporation  to  be  created?  We  have 
borrowed  from  the  Boman  law,  and  from  that  policy  of  municipal 
corporations  which  the  Boman  conquerors  long  ago  extended  to 
Oreat  Britain  as  well  as  to  the  continent  of  Europe,  most  of  the 
l^al  principles  relative  to  the  powers  and  capacities  of  corpora- 
tions. No  corporation  could  exist,  at  the  civil  law,  unless  con- 
firmed by  sovereign  power.  The  king  of  England,  soon  after  the 
Norman  Conquest,  assumed  the  exclusive  prerogative  of  granting 
exclusive  privileges  of  this  sort;  and  since  the  time  of  Bracton 
the  rule  has  been  settled  that  the  king's  assent  should  be  given, 
either  by  act  of  Parliament  (where  the  royal  assent  is  a  necessary 
ingredient)  or  by  charter;  and,  as  the  prescriptive  royal  preroga- 
tives suffer  with  every  new  encroachment  of  Parliament,  recourse 
in  that  country  must  now  be  usually  had  to  special  l^slation. 
And  special  legislation  being  procured  with  difficulty  and  expense, 
joint-stock  companies  are  favored.'     In  this  country  the  subject 


6.  See  Abbott's  Dig^est,  Corp.  **  Con- 
stitntions ;  "  2  Kent  Com.  272,  and 
notes;  Ang.  ft  Ames,  §  64.  It  ie  sub- 
mitted by  the  writer  that  changes  in 
private  corporate  organizations  are 
desirable  in  the  direction  of  enlarging 
the  personal  liability  of  the  directors, 
simplifying  and  defining  their  powers, 
and  rendering  them  better  subjected 
to  scrutiny  and  more  closely  dependent 


upon  the  will  of  the  general  stockhold- 
ers, if  not  of  the  public,  than  hitherto. 

The  flupervision  of  public  service 
corporations  t>y  State  or  national 
commissions,  oven  to  the  extent  of 
fixing  rates,  is  a  recent  innovation 
of  l^slative  policy  to  be  noted  in 
this  connection  (1917). 

7.  Dig.  47,  lib.  22,  23;  1  Kyd,  61; 
Ang.  ft  Ames,  JS  <{7,  68 ;  supra,  f  201. 
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is  oommonly  controlled  by  the  State  l^blaturee ;  and  the  author- 
ity of  this  branch  of  each  local  government  to  cieate  corporations 
with  powers  which  are  not  repugnant  to  the  constitution  of  the 
State,  nor  to  the  constitution  and  laws  of  the  United  States^  is 
unquestionable.^  The  federal  government^  too,  though  limited  in 
its  powers,  is  sovereign  within  its  sphere  of  action;  and,  as  an 
appropriate  means  of  exercising  any  of  the  powers  given  by  the 
Constitution  to  the  government  of  the  Union,  it  may  lawfully 
create  a  corporation.'  It  is  sometimes  said  that  corporations 
exist  by  prescription ;  but  this  is  nothing  more  than  a  presumption 
that  any  existing  corporation  was  duly  incorporated ;  and  the  case 
must  be  rare  in  this  country  where  a  legislative  act  or  charter 
could  not  be  shown  in  positive  proof.* 


S.  ITCuIlodh  V.  State  of  Maryland, 
4  Wheat.  421;  Vineennea  UniiFersity 
y.  Indiana,  14  How.  268;  Stowe  ▼. 
Flagge,  72  111.  401. 

The  power  to  charter  corporations 
belongs  to  each  legislature,  unless  ex- 
pressly taken  away  by  the  constitu- 
tion ;  and  is  incidental  to  the  general 
power  of  making  laws  for  the  welfare 
of  the  State.  Bank  of  Chenango  t. 
Brown,  26  N.  Y.  467 ;  Morawetz  Corp., 
§  4.  A  State  legislature  cannot  in- 
corporate an  association  for  purposes 
prohibited  by  the  Constitution  of  the 
United  States;  as,  e,  g.,  to  promote 
rebellion.  Ponton  ▼.  McAdoo,  71  N. 
C.  Ill;  6  Rich.  243.  The  old  com- 
mon-law doctrine  of  the  power  of  dele- 
gating: the  right  to  grant  a  private 
charter  has  little  or  no  practical  ap- 
plication to  the  constituted  govern- 
ments. State  and  national,  in  this 
country.  See  Morawetz,  §§  7,  8, 
where  the  doctrine  is  stated  with  its 
limitation^. 

9.  M'Cullough  ▼.  Maryland,  4 
Wheat.  316.  This  is  a  leading  case 
in  point,  affirming  the  right  of  Con- 


gress to  charter  a  national  bank; 
contrary  to  the  constitutional  inter- 
pretation which  a  political  school  in 
this  nation  had  previously  insisted 
upon.  This  doctrine  has  been  reas- 
serted and  extended  in  later  years; 
as,  for  example,  in  sustaining  oar 
present  national  banking  acts,  and 
the  acts  incorporating  the  Pacific 
railroad  companies.  See  also  Federal 
Reserve  Bank  l^slation  (1914-15), 
§  241a,  Tpo»t,  The  power  of  granting 
corporate  franchises  is  not  given  ex- 
pressly to  Congress  by  our  federal 
constitution;  but  is  incident  to 
powers  expressly  granted.  See  Mora- 
wets,  §  6;  Thompson  v.  Pacific  R.,  7 
Wall.  566;  Farmers',  Ac.,  Bank  v. 
Dearing,  91  U.  S.  27;  Luxton  v.  Na 
Rii^r  Bridge  Co.,  153  U.  S.  525. 

1.  2  Kent  C<mi.  277;  Dillingham  v. 
Snow,  3  Mass.  276;  Pawlet  v.  Clark, 
9  Cranoh,  202. 

Under  the  ''  interstate  commerce  ** 
clause  of  our  federal  constitution  the 
policy  pursued  towards  private  cor- 
porations takes  largely  a  national 
direction  of  late  years  (1917) . 
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A  oorpontioiL  is  the  body  or  institatioii  itself;  while  inoor- 
pontioii  18  the  act  by  which  that  institution  is  created.  A  charter 
is  properiy  a  sovereign  grant;  but  in  this  country  the  word  is 
used  as  synonymous  rather  with  the  legislative  act  of  incorpora- 
tion.^ And  a  State  legislature  may  pass  a  general  law  which 
authorizes  any  persons  to  meet  together  and  form  corporations  of 
a  certain  kind;  or  it  may  grant  a  special  act  of  incorporation  to 
certain  individuals  and  their  successors  only.  It  is  the  policy  of 
some  States,  indeed,  to  discourage  special  acts  of  incorporation 
altc^ther;  and  constitutional  prohibitions  may  be  found  to  that 
effect,  which  nevertheless  permit  the  passage  of  general  laws 
authorizing  the  formation  of  an  indefinite  number  of  corpora- 
tions, in  order  that  corporate  privil^es  may  be  as  free  to  the 
public  as  the  ri^t  to  trade  singly  or  in  partnerships.^  Our  State 
legislatures,  in  the  absence  of  express  constitutional  restrictions^ 
exercise  large  powers  in  the  premises ;  for  they  may  prescribe  the 
functions  and  duties  of  private  corporations,  control  their  action, 
and  impose  restraints  upon  them ;  subject  to  the  qualifications  that 
the  obligations  of  the  contract  implied  in  the  charter  cannot  after- 
wards be  impaired,  nor  the  essential  franchise  taken  without  due 
compensation.^ 

§  220.    The  Same  Subject;    Acceptance  of  a  Charter  by  the 
Incorporators;    Conditions  Precedent,  etc. 

A  diarter  is  inoperative  until  it  is  accepted  by  the  persons 
intended  to  be  incorporated;  and  the  grant  may  be  withdrawn 
meantime;  but  after  it  has  once  been  sufficiently  accepted,  the 
legal  duties  and  liabilities  attach,  according  to  the  terms  of  the 
charter,  and  cannot  be  disavowed  at  the  pleasure  either  of  the 
State  or  the  individuals  concerned.     No  precise  form  of  accept- 

9.  Aug.  k  AmeS)  §  5;  Bouvier  Diet.  4.  Thorpe  v.   Rutland,   &«.,   R.   R. 

"  CorporatioM,*'  fte.  Co.,  27  Vt.  140;  Madison,  Ac,  R.  R. 

S.  Brightly  Fed.  Dig.  182;  Falconer  Go.  t.  Whiteneck,  8  Ind.  217;  Gorman 

▼.    Campbell,   2   McLean,    195.     See  v.  Pacifle  R.  R.  Co.,  26  Mo.  441. 
•upra,  §  218,  n. 
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ance  is  necessary ;  for  while  any  man  may  refuse  a  grants  yet  he 
may  be  bound  by  collateral  acts  which  imply  an  acceptance  on 
his  part;  and  hence  we  find  that  where  the  persons  named  in  a 
charter  have  acted  under  it,  held  meetings,  adopted  by-laws,  and 
ele6ked  oflScers  in  conformity  with  its  terms,  they  are  considered 
to  have  accepted  it,  although  acceptance  should  usually  be  by  a 
majority  vote  of  the  persons  incorporated.^  A  charter  must  be 
accepted  on  the  terms  offered;  not  conditionally,  nor  partially, 
nor  for  another  time  than  stated  therein.  A  substantial  compliance 
with  all  the  forms  prescribed  by  a  general  statute  authorizing 
^corporation  is  a  prerequisite,  and  a  sufficient  one,  to  corporate 
existence.^  The  same  principles  of  law  will  apply  to  the  accept- 
ance by  an  existing  corporation  of  a  new  or  amended  charter.^ 

Private  corporations  are  almost  always  organized  in  these  days, 
under  general  acts ;  and  for  such  organization  a  substantial  com- 
pliance with  all  the  terms  imposed  by  the  act  as  conditionfi 
precedent  is  the  essential  prerequisite.® 

§  220a.    De  Facto  Corporations. 

Where  some  defect  appears  in  the  corporate  papers,  but  the 
corporation  does  business  as  such,  there  may  result  what  is  known 
as  a  de  facto  corporation  having  corporate  rights  and  privileges 
for  most  purposes  and  subject  only  to  attack  by  the  State  itself. 
The  following  are  requisites  of  a  de  facto  corporation:  First,  a 
statute  authorizing  the  organization  of  such  a  corporation ; '  sec- 


5.  1  T.  R.  575;  1  Kyd,  63;  Ang.  ft 
Ame9,  §§  81-83;  Bangor  R.  R.  Co.  v. 
Smith,  47  Me.  34;  Abb.  Dig.  Corp. 
''Acceptance ;  "  Russell  ▼.  McLellan, 
14  Pick.  63;  Zabriekie  ▼.  Cleveland 
R.  R.  Co.,  23  How.  391;  Morawetz, 
S§  12-16,  and  cases  cited. 

e.  Green  v.  Seymour,  3  Sandf.  Ch. 
285 ;  Harris  v.  McGregor,  29  Cal.  124. 
See  Eastern  Plank  Road  Co.  v. 
Vaughan,  14  N.  Y.  546. 

7.  Commonwealth  t.  Cullen,  13 
Penn.  St.  133. 


S.  Morawetz,  §  17,  and  cases  cited; 
XJtley  V.  Union  Tool  Co.,  11  Gray, 
139 ;  People  v.  Selfridge,  52  Cal.  331 ; 
55  Barb.  45;  Doyle  v.  Mizner,  42 
Mich.  332 ;  Hurt  v.  Salisbury,  55  Mo. 
310.  So,  too,  there  may  be  conditi<»8 
precedent  under  a  special  charter, 
whose  observance  ia  essential  in  the 
same  sense.    Morawetz,  §  18. 

9.  Imperial  Bldg.  Co.  v.  Board  of 
Trade,  238  111.  100,  87  N.  E.  167. 
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ondy  an  apparent  organization ;  ^  thirds  action  as  a  corporation ;  ^ 
fourth,  good  faith  in  the  incorporators.^ 

Where  one  sells  goods  to  a  {26  f<icto  corporation  believing  it  to 
be  a  corporation  he  cannot  hold  the  incorporators  personally ;  ^ 
while  if  the  seUer  has  been  dealing  on  a  partnership  basis  there 
is  a  personal  liability.^  So,  where  one  deals  with  a  de  facto 
corporation,  not  knowing  whether  it  is. a  corporation  or  a  partner- 
ship, he  cannot  recover  against  the  directors  as  partners/ 

Where  the  incorporators  make  some  error  in  the  execution  of 
the  corporate  papers  equity  has  no  jurisdiction  to  reform  them, 
as  the  incorporation  is  by  grant  of  the  sovereign  power  and  equity 
cannot  interfere/ 


§  221.    Language  of  Legislative  Acts  of  Incoq>oration. 

To  create  a  corporation,  such  words  as  "  found,"  "  erect," 
'^  establish,"  or  ^^  incorporate  "  are  commonly  used ;  but  they  are 
not  essential ;  the  intention  of  the  legislature  in  enacting  a  law  of 
this  kind  being  the  main  thing  which  the  courts  will  regard/ 


§  222.    Constituent  Elements  of  a  Private  Corporation. 

There  are  certain  constituent  elements  in  every  private  cor- 
poration. A  body  corporate  is  usually  made  up  of  natural  per- 
sons in  their  natural  capacity.  Every  corporation  should  have  a 
name, —  or,  as  Coke  called  it,  a  name  of  baptism, —  by  which  it 


1.  Tulare  Irr.  District  ▼.  Shepard, 
185  U.  8.  13,  22  Sup.  Ct.  631,  46  L. 
Ed.  773. 

a.  Tulare  Irr.  Dietrict  v.  Shepard, 
mtpra, 

t.  GiUcey  ▼.  How,  105  Wis.  41,  81 
N.  W.  673,  50  L.  R.  A.  324. 

See  article  on  de  facto  corpora- 
tions in  25  Hanraurd  Law  Review,  623. 

4.  Snider's  Sons  Co.  v.  Tn^,  01 
Ala.  224,  8  So.  658. 

5.  Guckert  ▼.  Hacke,  159  Pa.  St 
303,  28  Atl.  249. 


6.  Newoomb-Ehidicott  Go.  v.  Fee, 
(Mioh.)  133  K,  W.  540. 

7.  Casper  v.  Eali-Zinuners  Mfg. 
Co.,  159  Wis.  517,  14^  N.  W.  754. 

S.  Phillips  V.  Pearce,  5  B.  ft  C.  423; 
Lawrence  ▼.  Fletcher,  8  Met.  153;  1 
Kyd,  63;  Ang.  ft  Ames,  S§  76,  77; 
Morawetz,  §  9;  Liverpool  Ins.  Co.  v. 
Massachusetts,  10  Wall.  566. 

A  corporation  cannot  enter  into  a 
partnership  without  l^slative  per- 
mission. Post  ft  M'Gord  v.  Cify  of 
New  York,  86  Misc.  Rep.  300»  148 
K.  Y.  S.  568. 
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Hiaj  be  known  aa  grantor  and  grantee,  perform  all  l^al  acts,  hold 
and  transmit  property,  and  sue  and  be  sued ;  and  hero  we  notice 
that  the  name  of  this  legally  created  being  expresses  usually  the 
objects  for  which  it  was  founded,  and  that  it  is  sufficiently  named 
whenever  the  identifying  words  are  used ;  but  a  natural  person's 
name  is  short,  and  cannot  suffer  verbal  changes  without  losing 
the  means  of  identification  altogether.'  And,  since  corporate 
powers  are  only  locally  exercised,  every  corporation  should  be 
constituted  as  of  some  particular  place;  and  the  principal  office 
for  the  transaction  of  business  usually  determines  the  local  resi- 
dence of  this  ideal  inhabitant^ 

The  powers  and  capacities  which  are  essential  to  all  corpora- 
tions, and  implied  in  every  act  of  incorporation,  are  often 
enumerated  as  follows:  (1)  to  have  perpetual  succession,  admit- 
ting new  members  to  fill  old  vacancies;  (2)  to  sue  and  be  sued, 
implead  and  be  impleaded;  grant  and  receive  by  its  corporate 
name,  and  do  all  other  acts  as  natural  persons  may;  (3)  to  pur- 
chase and  hold  property,  whether  real  or  personal,  for  the  benefit 
of  its  members  and  their  successors;  (4)  to  have  a  common  seal; 
(5)  to  remove  members.  But,  as  Mr.  Kyd  says,  some  of  these 
powers  are  to  be  taken  in  many  instances  with  much  modification 
and  restriction;  for  the  essence  of  a  corporation  consists  only  of 
a  capacity  to  have  perpetual  succession,  under  a  special  denomina- 
tion and  an  artificial  form,  and  to  take  and  grant  property,  con- 
tract obligations,  and  sue  and  be  sued  by  its  corporate  name,  and 
to  receive  and  enjoy,  in  common,  grants  of  privileges  and  immuni- 
ties.^ The  incidental  powers  and  capacities  of  every  corporation 
are  subject  moreover  to  such  limitations  as  may  be  prescribed  by 
the  sovereignty  which  creates  it;  nor  has  any  corporation  other 
powers  than  such  as  are  specifically  granted,  or  are  within  the 
letter  and  spirit  of  the  act  of  incorporation.^ 

9.  Aug.  ft  Ames,  §§  95-102;  2  Kent  Co.  ▼.  Wiheeler,  1  Black,  286;  Potter 

Com.  292 ;  Fori>e0  v.  Marehall,  11  Ex.  ▼.  Bank  of  Ithaca,  7  HiU,  530. 

166;  Sutton  v.  Cole,  3  Pick.  232.  9.  1  Kyd,  13,  69,  70;  2  Kent  Com. 

1.  Bank  of  U.  8.  v.  Deranx,  5  Cr.  278. 

84;  Ang.  ft  Ames,  §  107;  Ohio  R.  R.  9.  Ang.  ft  Ames,  f  111;  Dublin  ▼. 
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§  223.  Internal  Organization  and  Management;  Directors, 
Menberaiupy  etc. 

The  internal  management  of  a  private  corporation  is  primarily 
vested  in  the  members ;  but  it  is  more  immediately  in  the  hands  of 
the  president  and  directors,  or  a  sort  of  managing  board  with  a 
chief  executive  at  the  head. 

In  joint-stock  corporations, —  those  which  consist  in  combina- 
tions of  capital,  usually  for  some  business  purposes, —  the  rights 
of  membership  are  incident  to  the  ownership  of  stock.  As  Shaw, 
C.  J.,  has  observed,  in  all  bridge,  railroad,  and  turnpike  corpora- 
tions, in  all  banks,  insurance  corporations,  manufacturing  cor- 
porations, and,  generally,  in  corporations  having  a  capital  stock 
and  looking  to  profits,  membership  is  constituted  by  a  transfer  of 
shares,  according  to  the  by-laws,  without  any  election  on  the  part 
of  the  corporation  itself.*  This  right  to  elect  officers  and  other- 
wise control  the  corporate  interests  may,  however,  be  modified  by 
the  express  terms  of  the  charter  or  a  general  statute  applicable  to 
the  company.^  And  members  of  private  corporations  sometimes 
make  a  by-law,  creating  a  select  body  to  whom  they  delegate  the 
power  of  electing  officers  and  members.*     The  charter  or  statute 


Attorney-General,  9  Bligh,  w.  s.  3W; 
Beaty  v.  Knowler,  4  Pet.  152;  Bright- 
ly Fed.  Dig.  182,  183. 

See  Water  ConHDissioneTs  v.  Man- 
chester, 89  Conn.  671,  96  Atl.  182 
(acceptance  of  charter) ;  Ivy  Press  v. 
McKechnie,  88  Wash.  643,  153  Pae. 
1067  (estoppel  to  deny  corporate  ex- 
istence) ;  Gregg  v.  Little  Rock  Cham- 
her  of  C!ommeroe,  120  Ark.  656,  179 
S.  W.  658  (implied  power)  ;  Ameri- 
can Ball  Bearing  Oo.  v.  Adams,  222 
Fed.  967  (N.  D.  1915  D.  C.)  (valid 
organization) ;  Wilder  Co.  v.  Hefining 
Co.,  236  IT.  S.  165,  35  8.  Ct.  398; 
Woodlawn  Ass^n  v.  Anderson,  187  HI. 
App.  507;  Webster  v.  Susquehanna 
Co.,  112  Md.  416,  76  Atl.  254 ;  Green- 
ville V.  Green,  93  S.  C.  573,  77  S.  E. 


718;  Jackson  v.  Hooper,  76  N.  J.  B. 
592,  75  Atl.  568,  27  L.  R.  A.  v.  8. 
658,  n.;  Torrey  v.  Toledo  Portland 
Cement  Co.,  158  Mioh.  345,  122  N.  W. 
614  (promoters)  ;  William  Gilligan 
Co.  V.  Casey,  205  Mate.  26,  91  K.  E. 
124  (corporation  known  by  different 
names). 

4.  Poor  V.  Sears,  22  Pick.  122.  And 
see  Ang.  ft  Ames,  §  113;  Gilbert  v. 
Manchester  Iron  Co.,  11  Wend.  627; 
Downing  v.  Potta,  23  N.  J.  L.  66. 
See  chapter  IX.,  infra,  on  Stocks  and 
Shares. 

6.  Ang.  ft  Amee,  §§  115-118;  Conk- 
monwealth  v.  Gill,  4  Whart.  228. 

e.  12  Mod.  225;  Ew  parte  Wil- 
cocks,  7  Cow.  407. 
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is  usually  explicit  as  to  the  times  and  manner  of  election  and  the 
qualification  of  voters;  otherwise  the  corporation  may  regulate 
such  matters  for  itself.  At  the  proper  time  and  place  of  meeting; 
every  candidate  is  proposed  (though  nominating  committees  fre- 
quently r^ulate  the  presentation  of  lists  to  the  members  at  large ), 
and  those  having  a  majority  of  the  votes  cast,  the  assembly  being 
sufficiently  large,  are  the  officers  elected;  no  more  officers  being 
chosen  than  such  as  suffice  to  complete  the  proper  number ;  and  a 
plurality  or  any  other  system  being  optional  in  preference  to  a 
majority  vote,  if  regularly  and  properly  adopted  by  the  members 
at  large.'  For  we  are  to  remember  that  members  of  a  private 
corporation  are  not  unlike  citizens  and  voters  under  a  constitu- 
tional form  of  government.  Where  the  election  was  conducted  in 
good  faith,  the  officers  appointed  are  usually  considered  to  have 
been  properly  appointed,  in  the  absence  of  positive  formalities 
which  were  neglected ;  and  persons  acting  publicly  as  officers  of  a 
corporation  are  always  presumed  to  be  rightfully  in  office.  When 
questions  of  this  sort  are  raised,  the  language  of  the  charter  or  stat- 
ute will  usually  be  resorted  to  as  determining  whether  the  irreg" 
ular  election  was  void  or  only  voidable;  and  where  a  person  has 
been  de  facto  elected  to  a  corporate  office,  and  has  accepted  and 
acted  in  the  office,  the  validity  of  his  electien  and  his  title  to  the 
office  in  the  latter  instance  can  oidy  be  tried  in  proceedings  on  a 
quo  warranto  information.' 


§  224.    The   Same   Subject;   Powers   of   Directors,   Corporate 

Officers,  etc. 

The  management  of  private  corporations  is  usually  vested  in 

certain  officers  and  boards;  the  body  of  the  members  having  no 

voice  except  in  their  election.'     The  board  of  directors,  as  it  is 

7.  2  Kent  Com.  294;  Ang.  k  Ames,  ridge,  12  Wheat.  79;  Aug.  k  Ames, 

pamim,  S§  118-123 ;  Morawetz,  §§  236,  §§    137-141 ;    Regina    t.    Mayor    «f 

382.  Chester,  34  E.  L.  k  Eq.  59. 

S.  Waite  ▼.  Windham,  &c.,  Mining  9.  Bank  v.   Dandridge,   12   Wheat. 

Co.,   36  Vt.   18;   Frost  v.  Fro&tburg  113;   Ridgway  t.  Farmers'  Bank,  12 

Coal  Co.,  24  How.  278;  Bank  y.  Dand-  S.  k  R.  256;   Morawete,  f  3S2.     A 
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called,  oonstitating  a  sort  of  executive  committee^  though  with 
more  than  purely  executive  functionsy  represents  the  corporation, 
and  in  general  may  act  as  such,  and,  unless  specially  restricted, 
exercise  all  the  corporate  powers.^  It  would  be  manifestly  incon- 
venient for  a  large  body  of  members  to  meet  and  transact  the 
multifarious  details  of  corporate  business;  hence,  the  custom,  in 
the  present  day  universal,  of  choosing  a  special  board  or  body  of 
directors,  as  the  representatives,  agents,  or  managers  of  the  cor- 
poration at  large.  There  was  formerly  great  stress  laid  upon  the 
use  of  the  corporate  seal,  as  indispensable  to  the  validity  of  the 
business  contracts  of  a  corporation;  but  the  modem  rule  is,  that 
the  acts  of  the  board  of  directors  are  as  binding  upon  the  corpo- 
ration when  evidenced  by  a  legal  vote;  and,  in  the  absence  of  a 
charter,  statute,  or  by-laws  expressly  providing  otherwise,  a  ma- 
jority of  the  directors  of  a  joint-stock  corporation,  organized  for 
transacting  some  kind  of  business,  constitute  a  quorum;  and  a 
majority  of  the  quorum  have  authority  to  decide  any  question 
within  the  scope  of  the  corporate  powers.^ 

The  board  of  directors  being,  in  effect,  but  agents  of  the  mem- 
bers at  large;  and  every  corporation  having  the  implied  right  to 
choose  its  own  general  and  special  agents ;  the  directors  can  only 


majority  of  stockholders  are  Incom- 
petent to  direst  the  directors  of  the 
fundamental  managem«it  of  con- 
cerns; and  manifestly  the  body  of 
shareholders  is  inca|)able  of  mans^- 
ing  the  corporate  business  efllciently. 
IVtylor,  8  180.  The  "constitution" 
or  fundamental  charter  is  not  to  be 
altered  except  as  thai  instrument 
provides. 

Some  corporations  are  so  organised 
that  the  fundamental  law  leaves  cor- 
porate power  discretionary  with  the 
shareholders  themselyes  to  a  great 
extent.  In  such  case  the  shareholders 
may  by  resolution  or  by-law  del^^te 
authority  to  their  directors  and  cor- 


respondingly revoke  it.  Taylor, 
8  210. 

1.  Burrill  v.  Nahant  Bank,  2  Met 
163;  Whitwell  v.  Warner,  20  Vt. 
425;  Ang.  ft  Ames,  §8  22S-231,  276- 
283. 

S.  Cowp.  248;  Sargent  v.  Welter, 
13  Met.  497;  Fleckner  v.  U.  S.  Bank, 
8  Wheat  357;  Go.  Lit  66  b;  Randall 
V.  Van  Vecfaten,  I'O  Johns.  65;  Mora- 
wets,  §8  167,  247.  The  directors  act 
as  a  board  and  not  singly;  nor  should 
formalities  prescribed  by  the  charter 
or  constitution  be  disregarded, 
whether  as  to  calling  meetings  or  in 
other  respects.  Morawets,  8  247,  and 
cases  cited. 
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act  for  it  and  bind  it  within  such  limits  and  in  such  modes  as  the 
charter,  statute,  by-laws,  or  some  acts  of  the  members  authorize.' 
No  general  rule  can  be  laid  down  in  this  respect,  for  their  powers 
will  differ  with  the  rules  and  usage  of  the  business ;  and  we  must 
refer  to  the  laws  of  agency  to  determine  the  principles  on  which 
the  corporation  will  be  bound  by  their  acts.^  In  chartered  bank- 
ing and  insurance  companies,  and  jointrstock  business  corporations 
generally,  the  exclusive  agency  is  generally  put  into  the  hands  of 
the  directors  by  the  incorporating  act;  so  that  while  the  stock- 
holders elect  their  board  of  managers,  the  managers  themselves 
derive  their  authority  from  the  charter,  and  are  agents,  not  of  the 
stockholders,  but  of  the  corporation ;  in  which  case  they  exercise 
large  discretionary  powers,  and  the  body  at  large  cannot  control 
their  movements,  except  in  the  matter  of  election,  nor  compel 
them  to  do  contrary  to  their  own  judgment.^  And  the  usages  of 
well-established  corporations  may  guide  where  the  fundamental  law 
fails  of  guidance.^  The  directors  may  commit  authority  to  others 
among  themselves;  and  here,  as  in  the  State,  some  executive 
officer  is  requisite  for  ordinary  routine  business, —  such  as  a  presi- 
dent ;  while  other  officers  are  employed,  such  as  secretaries,  treas- 
urers, and  cashiers  of  banks ;  all  of  whom  are  usually  designated 
as  officers  with  powers  defined  in  the  act  of  incorporation  or  the 
by-laws;  while  their  selection  and  the  general  employment  of 
clerks,  messengers,  operatives,  attorneys,  and  others,  with  the 
length  of  service  and  rates  of  compensation,  are  all  matters  left 
to  a  great  extent  under  the  control  of  the  directors  themselves/ 
A  board  of  directors,  authorized  to  conduct  the  affairs  of  a  bank, 
may  empower  the  president,  or  the  president  and  cashier,  to  bop- 

3.  Salem  Bank  v.  Olouoeeter  Bank,         0.  See  Taylor,  |  105. 

17  MasB.  29;  Ang.  ft  Ames,  §  231;  7.  Union  Bank  v.  Ridgely,  1  Har. 

Bargate  v.  Shortridge,  5  H.  L.  Gas.  &  O.  324;  Dedham  Bank  v.  Ohicker- 

297;  Morawetz,  §§  238,  242,  248.  ing,  3  Pick.  335;  Ang.  &  Ames,  S  285; 

4.  lb.  Waite  v.  Windham,  ftc.,  Mining  Co., 

5.  Bank  t.   Dandridge,   12  Wheat.  37  Vt.  608 ;  Moraweis,  §  248 ;  Taylor, 
113;  Royalton  v.  Royalton,  Ac.,  Co.,  §§  233-246. 

14    Vt.    311;    Commonwealth    v.    St. 
Mary's  Church,  6  S.  ft  R.  508. 
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row  monejy  indorse  its  notes,  or  obtain  a  discount  for  the  use  of 
the  bank.® 

§  225.    The  Same  Subject. 

But  the  authority  to  borrow  money  requires  to  be  carefully 
guarded ;  and  where  a  corporation  is  organized  for  manufacturing 
and  other  more  general  purposes,  the  directors  are  not  presumed 
to  have  financial  powers  to  delegate  or  exercise  so  extensive.'  And 
under  all  circumstances  the  purposes  of  the  incorporation  must  be 
regarded;  nor  are  boards  of  directors  empowered  to  go  beyond 
their  charter.^  They  cannot  alienate,  pledge,  or  mortgage  as  indi- 
viduals property  essential  for  the  corporate  purposes,  misappro- 
priate moneys,  assign  over  the  corporation  effects,  speculate,  make 
donations  to  themselvee  or  their  friends,  or  in  any  way  deal  with 
the  funds  entrusted  to  their  keeping  other  than  as  honest  and  pru^ 
dent  men  who  feel  bound  to  follow  the  terms  of  their  authority 
and  have  no  adverse  or  sinister  ends  to  subserve.^  In  England 
the  rule  in  this  and  other  respects  is  a  strict  one;  and  even  com- 
pensation for  their  services  has  been  refused,  unless  rendered  un- 
der some  express  contract  or  a  vote  of  the  company;  though  the 
American  rule  in  this  respect  is  more  liberal.  The  officers  and 
directors  of  a  corporation  are  often  regarded  as  trustees  for  the 
stockholders,  rather  than  agents;  and  in  securing  to  themselves 
an  advantage  not  common  to  all,  they  certainly  commit  a  plain 
breach  of  official  duty.^     Directors  cannot  as  a  rule  wind  up  the 


S.  Fl^ckner  v.  U.  S.  Bank,  8  Wheat. 
338;  Merridc  v.  Bank  of  Metropolis, 
8  Gill,  59;  Olcoit  ▼.  Tioga  R.,  27 
N.  Y.  546. 

9.  See  Burmester  v.  Norris,  6  Ex. 
796. 

1.  Rollins  ▼.  Clay,  33  Maine,  132; 
Gibson  ▼.  Goldthwaite,  7  Ala.  281; 
Redmond  ▼.  Diekerson,  1  Stockt.  507; 
Morawetz,  §  242;  Pickering  v.  Ste- 
phenson, L.   R.   14   Eq.  322;   Taylor, 

§  192. 

2.  York  Railway  Co.  v.  Hudson,  16 


Beav.  4^6;  Butts  v.  Wood,  37  N.  Y. 
317;  Abb.  Dig.  Corp.  280,  284;  But- 
ler Y.  Cornwall  Iron  Co.,  22  Conn. 
335 ;  Koehler  v.  Black  River,  Ac.,  Co., 
2  Black,  715;  Hoyle  v.  PIattdi>urgh 
R.,  54  K.  Y.  314;  Morawete,  §§  243- 
245. 

3.  lb.  Directors  ought  not  to  rep- 
resent the  company  where  they  have 
conflicting  private  interests  to  mib- 
serve.  Morawets,  §  245;  Hoyle  v.  P. 
ft  M.  R.  R.  Co.,  54  N.  Y.  314;  Penn- 
sylvania 'R.'s   Appeal,   80   Penn.    St. 
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oonoem,  nor  dispose  of  the  assets  as  tantamount  to  such  procedure.^ 
Nor  does  their  authority  to  manage  the  stock,  properQTy  and  affairs 
of  the  oorporation,  give  them  authority  to  make  important  changes 
in  the  scheme  and  nature  of  the  corporate  enterprise^  or  to  apply 
to  the  legislature  for  enlarging  the  corporate  powers.'  Nor  to 
ezdude  members  from  a  reasonable  right  to  inspect  their  books ; 
since  they  would  thus  be  unduly  shielded  from  responsibility  for 
their  official  conduct^  And  yet  some  of  these  powers  might  have 
been  conferred  expressly  upon  the  board  of  directors,  by  charter 
or  otherwise,  and  in  consequence  would  be  rightfully  exercised. 
By  inference  from  a  charter  for  business  purposes,  directors  have 
the  honest  discretion  of  declaring  dividends  or  not.' 

§  226.    The  Same  Subject. 

Persons  dealing  with  a  corporation  must  take  notice  of  what- 
ever is  contained  in  the  law  under  which  it  was  organized ;  for  a 

865;  Wardell  ▼.  Railroad,  103  U.  S.     manh  y.  Spaaldin^,  147  Mass.  224, 


651.  A  director  ought  not  to  pur- 
oliase  assets  of  the  corporation.  Mc- 
Cowell  V.  Arkansas  Ck>.,  38  Ark.  17. 
As  to  a  director's  personal  liability 
for  wrongfully  appropriating  the  cor- 
porate funds,  see  In  re  Oak  Pits  Col- 
liery Co.,  21  Cfa.  D.  322.  It  is  a 
breach  of  tru&t  for  directors  to  sell 
their  own  shaves  to  the  corporation. 
Shattuck  Y.  Oakland  Co.,  58  Gal.  550. 
4.  Ang.  &  Ames,  §  280;  Morawetc, 
§  240;  Rollins  y.  Clay,  33  Me.  132; 
Bank  Com'rs  y.  Bank  of  Brest,  1 
Barring.  Ch.  106.  But  directors,  by 
Yirtue  of  an*  authority  to  pay  debts, 
may  oonYey  assetff  in  trust  for  the 
ben^t  of  creditors,  as  Some  cases 
hold.  52  Ind.  473;  13  Met.  497; 
MorawetE,  §  240.  And  where  the 
charter  or  good  usage  justifies  such 
action,  directors  may  borrow  money 
for  the  corporation,  and  cYen  secure 
the  indebtedness  by  a  pledge  of  the 
corporate   personal    property.      Salt- 


17  N.  E.  316;  Taylor,  §  225.  But 
directors  haYe  no  inherent  power  to 
increase  or  decrease  the  capital  stock. 
Railway  Co.  y.  AUerton,  18  Wall.  233. 
Nor  to  transfer  property  essential  to 
continniing  the  corporate  business. 
Burke  y.  Smith,  16  WaU.  390.  See 
Taylor,  §§  227-230. 

6.  Marlborough  Co.  y.  Smith,  2 
Conn.  579;  Morawetz,  §  239;  Taylor, 
§  221;  Railway  Co.  y.  Allerton,  18 
Wall.  233. 

6.  People  Y.  Throop,  12  Wend.  183. 
Right  of  stodcholder  to  examine  cor- 
porate books. .  Vol.  32,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  898;  Vol.  34,  N. 
T.  Rpts.,  Bender  ed.,  note,  p.  949. 

7.  Morawetz,  §  348 ;  Mills  y.  Buenos 
Ayres  Ry.,  L.  R.  5  Ch.  App.  621; 
Smith  Y.  PrattYille  Man.  Co.,  29  Ala. 
503;  Pratt  y.  Pratt,  33  Conn.  446. 
See  past,  §  510.  What  is  surplus  and 
reserYe  fund.  Vol.  32,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  1028. 
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corporation  eannot  vary  from  the  law  of  its  creation.  Henoe,  if 
the  charter  or  act  of  incorporation  prescribes  the  mode  in  which 
the  officers  must  act,  that  mode  must  be  followed  in  order  to  ren- 
der their  acts  obligatory  on  the  corporation.^  But  where  formali- 
ties have  long  been  disregarded  by  the  directors,  and  yet  they 
have  acted  within  the  scope  of  their  general  authority,  the  corpo- 
ration will  not  be  permitted  in  law  or  equity  to  set  up  the  negli- 
gence of  its  own  agents  to  the  prejudice  of  third  parties.'  And 
while  directors  act  as  the  majority  of  a  quorum,  or  by  such  other 
requisite  number  as  the  charter  may  prescribe,  the  record  of  their 
acts  is  not  in  general  necessary  to  the  validity  of  the  acts,  since 
requirements  concerning  the  corporation  records  are  usually  di- 
rectory and  nothing  more.^ 

§  227.    The  Same  Subject 

As  to  the  liability  of  a  corporation  officer  to  the  corporation  for 
all  damages  occasioned  by  a  violation  of  his  duties  and  obligations, 
the  principle  is  much  the  same  as  in  an  ordinary  agency.  For  all 
damages  occasioned  by  the  violation  of  his  official  duties,  the  offi- 
cer of  a  corporation  is  responsible  to  his  principal ;  and  this  prin- 
cipal is  the  corporation,  and  not  individual  stockholders.  Hence, 
proceedings  brought  to  enforce  the  responsibilities  of  directors 
must  usually  be  conducted  in  the  name  of  the  corporation.^  But 
equity,  in  furtherance  of  natural  justice,  and  for  the  reason  that 
there  can  be  no  ^^^rong  without  a  remedy,  has  permitted  stock- 
holders, as  the  real  parties  in  interest,  to  file  a  bill  in  their  own 
names  where  there  is  such  collusion  and  fraud  in  the  control  of 


8  Ang.  &  Ames,  §  291;  Tiiylor, 
§  201 ;  WiUiams  y.  Chester  K.  R.  Ck>., 
5  E.  L.  &  Eq.  503.  See  Head  v. 
ProTidence  Ins.  Ck>.,  2  Cr.  166. 

9.  Bargate  y.  Shortridge,  5  H.  L. 
006.  297 ;  Zabriftkie  y.  CleYeland  R.  R. 
Co.,  23  How.  381,  398;  Ang.  ft  Ames, 
§  291 ;  Morawetz,  §  246 ;  PennsylYania 
R.'8  Appeal,  80  Penn.  St.  265. 

1.  Hutchins  v.  Byrnee,  9  Gray,  370. 


The  formalities  of  a  meeting  of  the 
directors  seem,  howerer,  to  be  rather 
strictly  insisted  upon  in  England. 
See  D'Arcy  y.  Tamar  R.  R.  Co.,  L.  R. 
2  Ex.  158;  Waite  y.  Windham,  Ac., 
Mining  Co.,  37  Vt.  608. 

a.  Ang.  &  Ames,  §  312;  Brown  y. 
Vandyke,  4  HalM.  795;  Al>bott  y. 
Merriam,  8  Cosh.  588. 
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the  corporation  that  prosecution  is  obstructed.^  Of  ooursey  the 
directors  of  a  corporation  are  not  to  be  presumed  infallible;  and 
for  losses  suffered  through  mere  error  of  judgment  on  their  part, — 
there  being  neither  culpable  negligence  nor  fraud  apparent, — 
they  are  not  made  liable,  more  than  the  agents  of  natural  persons 
would  be  under  similar  circumstances;  and  this  principle  is  fre- 
quently applied  where  subordinates  are  prudently  selected  by 
them  who  prove  unworthy  of  trust  and  bring  mischief  to  the 
corporation.^  Directors,  on  the  other  hand,  who  sanction  a  breach 
of  trust  and  aid  in  embezzlement  are  certainly  responsible  for 
their  own  misconduct^  And  a  director  renders  himself  liable,  as 
it  is  held,  who  has  knowingly  assented  to  a  dividend  amounting 
to  more  than  the  profits,  or  to  making  false  reports  to  the  share- 
holders; for  this  is  a  violation  of  duty  both  towards  the  stock- 
holders and  the  public.^  In  fine,  the  powers,  rights,  duties,  and 
obligations  of  directors  are,  when  uncontrolled  by  the  act  of  incor- 
poration or  the  by-laws  of  the  corporation,  to  be  determined  on 
the  principles  of  the  law  of  agency;  and  in  adjusting  controver- 
sies of  this  sort,  as  between  themselves  and  the  corporation  at 
large,  we  must  examine  in  every  case  the  act  of  incorporation  and 
the  by-laws;  since  the  general  power  of  making  by-laws  may  re- 
main in  the  stockholders  at  large,  who  are  then  at  liberty  to  cir- 
cumscribe the  power  of  the  directors  as  they  may  deem  fit/ 


•.  Koehler  t.  Black  River  Co.,  2 
Black.  715;  Turquand  v.  MarehaU, 
L.  R.  6  £q.  112. 

4.  See  Scott  ▼.  Depeyster,  1  Edw. 
Ch.  513 ;  Williams  y.  Gregg,  2  Strobh. 
Eq.  316;  Spering'-B  Appeal,  71  Penn. 
St.  11 ;  Dunn  v.  Keyle,  14  Bush,  134. 

5.  Attomey-C^eneral  y.  Leicester,  7 
Beay.  176. 

6.  Hill  Y.  Frasier,  22  Penn.  St.  320 ; 
Flitcroft's  Case,  21  Ch.  D.  322. 

7.  See  Ang.  &  Ames,  §§  299,  315; 
Pratt  Y.  Hiidson  River  R.  R.  Ck>.,  21 
N.  T.  305;  Hotchin  y.  Kent,  8  Mich. 
626. 


The  implied  powers  of  the  president 
of  a  corporation  depend  upon  the 
nature  of  the  company's  business  and 
the  measure  of  authority  delegated 
to  him  by  the  board  of  directors. 
There  are  some  recent  cases  which, 
admitting  the  difficulty  of  defining 
precisely  the  nature  and  extent  of 
these  powers,  deny  to  the  president 
the  general  right  io  dispose  of  cor- 
porate property  at  his  personal  dis- 
cretion, or  to  be  otherwise  regarded, 
saYe  for  a  delegated  authority  as  ex- 
ecutiYc,  as  more  than  the  presiding 
director  at  the  board.     See  Tituff  y. 
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§  228.    By-laws  of  a  Private  CorpcNratioiL 

From  what  has  already  been  said,  the  reader  will  gather  that 
the  by-laws  of  a  corporation  are  of  considerable  influence  in  shap- 
ing the  distribution  of  corporate  powers  and  determining  the 
methods  of  its  organization  and  management  The  power  of  mak- 
ing by-laws,  or,  as  they  are  called,  private  statutes,  for  its  gov- 
ernment and  support,  is  an  incident  to  every  corporation,  included 
in  the  very  act  of  incorporation.  "  For,"  says  Blackstone,  "  as 
natural  reason  is  given  to  the  natural  body  for  the  governing  it, 
so  by-laws  or  statutes  are  a  sort  of  political  reason  to  govern  the 
body  politic."  *  Yet  this  power  is  not  generally  left  to  implica- 
tion, but  win  be  almost  always  found  expressly  conferred  by  the 
act  of  incorporation ;  that  being  a  sort  of  ^^  private  constitution," 
to  which  the  by-laws  of  the  corporation,  like  the  legislative  acts  of 


Cairo  R.  R.,  37  N.  J.  L.  98,  102; 
OMcago  R.  ▼.  JumoB,  22  Wis.  198; 
Walworth  Bank  y.  Fanners'  Trust 
Ck>.,  14  Wis.  325.  Tet  the  peculiar 
bniiiiiesB,  charter,  usage,  &c.,  may  re- 
lax such  a  rule.  See  Smith  y.  Smith, 
62  HI.  493 ;  Morawetz,  §§  251,  252. 

The  peculiar  fimctione  and  ezten- 
•ive  authority  of  the  cashier  or  ex- 
ecutive officer  of  a  bank  are  discussed 
at  length  in  Wild  y.  Passamaquoddy 
Bank,  3  Mason,  506,  per  Mr.  Justice 
Story;  Merchants'  Bank  y.  State 
Bank,  10  WalL  604,  and  other  cases 
cited;  Morawetz,  §§  253,  254. 

See  further  In  re  Wm.  S.  Butler, 
207  Fed.  705,  125  C.  C.  A.  223; 
Drucklieb  y.  Harris,  209  N.  T.  211, 
102  N.  E.  579;  Penn.  Ry.  Co.  y. 
Minis,  120  Md.  401,  496,  87  Atl.  1062; 
Townsley  y.  Niagara  Tub.  Co.,  160 
App.  DiY.  177,  145  N.  Y.  S.  209  (em- 
ployment of  manager) ;  Metropolitan 
^y.  Co.  Y.  Chicago,  261  111.  624,  104 
K.  E.  165;  Georgia  Granitk  R.  R.  Co. 
▼.  Miller,  144  Ga.  665,  87  S.  E.  897 
(soope  of  corporate  powers) ;  Matter 


of  Ringler  k  Co.,  204  N.  T.  30,  97 
N.  E.  593  (trustees  improperly 
elected)  ;  Jacdbue  y.  Mantello,  211 
N.  Y.  154,  105  N.  E.  210. 

Corporate  officers  are  personally  lia- 
ble for  their  torts  or  frauds  regard- 
less of  corporate  liability.  Jacobs  y. 
Williams,  85  Conn.  215,  82  Atl.  202; 
Kosber  y.  Stuart,  64  Ore.  123,  121 
Pac.  901.  And  see  Moore  y.  Atchison, 
Ac.,  Ry.  Co.,  26  Okla.  682,  110  Pac. 
1059;  Washington  Bank  y.  Central 
Bank,  168  S.  W.  456  (Tex.  CIy.  App. 
1914). 

A  corporate  officer  ueually  holds 
over  until  bis  successor  is  duly 
elected.  Quitman  Oil  Co.  y.  Peaoodc, 
14  Ga.  App.  550,  81  S.  E.  908. 

8.  1  Ewell's  Bl.  Com.  476;  Abb. 
Dig.  Corp.  "By-Lawe;"  Ang.  & 
Ames,  S§  110,  325;  1  Kyd,  69;  Hob. 
211;  Taylor,  §  582.  Judicial  knowl- 
edge of  acts  of  corporations.  Cham- 
berlayne  Evid.,  §  625.  Judicial  knowl- 
edge as  to  by-laws.  Chamberlayne 
EYid.,  §S  611,  613,  695. 
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a  State,  must  always  oonfomL  Of  oourse,  the  bj-law  of  a  corpo- 
ration in  this  country  must  not  contravene  the  State  or  United 
States  constitution,  nor,  indeed,  should  the  charter;  and,  besides 
being  subject  to  these  and  to  the  charter  creating  it,  the  by-law  of  a 
corporation  must  be  in  itself  reasonable;  whence,  by-laws  in  re- 
straint of  trade  or  repugnant  to  sound  morals  have  been  pro- 
nounced void ;  while  a  by-law  which  might  under  one  construction 
be  unreasonable  has  received  another  construction  which  would 
make  it  reasonable.'  A  by-law  may  be  good  in  part  and  bad  in 
part;  or  the  whole  may  be  vitiated  by  the  bad  part,  according  to 
circumstances.*  The  power  of  making  by-laws  is  to  be  exercised 
by  the  members  at  large  according  to  common-law  methods,  or 
rather  after  the  same  manner  in  which  the  charter  directs  th»n 
to  transact  their  general  business ;  and  here  again  the  act  of  incor- 
poration, whether  special  or  general,  may  throw  light  on  the  sub- 
ject    The  will  of  the  majority  determines  presumably  in  such 


2 


cases. 

The  power  to  make  by-laws  presupposes  the  power  to  enforce 
them  by  appropriate  penalties,  or  to  repeal  them  altogether ;  ^  but 
their  repeal  cannot  affect  vested  rights  under  a  fundamental  law, 
any  more  than  their  passage.^  And  by-laws,  when  -made,  are 
binding  upon  all  the  members  of  the  corporation,  and  upon  others 
acquainted  with  their  mode  of  business  conformably  to  the  by-laws. 
By-laws  regulating  the  directors  and  other  agents  of  the  company 
as  to  the  business  management  should  be  observed  by  them.^ 


9.  lb.;  Hob.  210;  Brightly  Fed. 
Dig.  188,  189;  Kennebec  R.  R.  Co.  v. 
Kendall,  31  Me.  470;  ConMnon- 
wealth  ▼.  Worcester,  3  Pick.  462; 
Queen  y.  Saddlers'  Oompany,  10  H.  L. 
GaB.  404;  Vedder  y.  Fellows,  20  N.  T. 
126. 

1.  See  Abb.  Dig.,  supra;  Rogers  y. 
Jones,  1  Wend.  237. 

f .  Morawets,  §  366.  The  term  by- 
law was  originally  applied  to  the  laws 
and  ordinances  enacted  by  public  or 


municipal    corporations.      Moraweta, 
§  366. 

5.  Rex  Y.  Westwood,  2  Dow.  &  C. 
21;  Ai^.  k  Ames,  §§  327-329;  Taylor, 
§  584;  Abb.  Dig.  Corp.  "By-Laws;" 
Union  Bank  y.  Ridgely,  1  Harr.  k  G. 
324. 

4.  See  Kent  y.  QuicksilYer  CSo.,  78 
N.  Y.  169. 

6.  SteYens  y.  Davison,  18  Grait. 
819.    See  Morawetz,  8§  366-370. 
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But  those  who  deal  with  a  corporation  in  ignorance  of  a  certain 
by-law  cannot  be  affected  in  their  rights  merely  becanse  the  by-law 
exists;  for  members  and  officers  are  presumed  to  know  all  the 
by-laws,  while  third  persons  must  have  had  the  knowledge  of 
any  by-law  brought  home  to  them  in  such  a  manner  that  it  entered 
into  the  mutual  agreement/ 

§  229.    The  Corporate  SeaL 

Much  signficance  was  formerly  attached  to  the  corporate  seal; 
probably  because  such  of  our  ancestors  as  could  not  write  or  read 
writing  found  the  use  of  a  seal  almost  indispensable  to  authenti- 
cate their  solemn  acts.  But  it  must  be  admitted  that  there  is  a 
peculiar  propriety  in  giving  to  every  corporation,  as  well  as  to 
every  government,  an  official  seal,  to  be  used  in  formal  instruments 
as  a  means  of  confirming  the  authority  and  assuring  the  deliberate 
purpose  of  the  officers  who  execute  on  behalf  of  the  corporation 
at  large.  Blackstone  carries  this  reason  very  far  when  he  asserts 
that  a  corporation  acts  and  speaks  only  by  its  common  seal,  be- 
cause, being  an  invisible  body,  its  intentions  cannot  be  manifested 
by  any  personal  act  or  oral  discourse;  for,  in  truth,  government 
speaks  by  its  legislative  acts,  and  every  corporation  public  or  pri- 
vate manifests  its  intention  clearly  enough  by  its  ordinances  or 
by-laws.'^ 

At  the  present  day  private  corporations  make  contracts  and 
manifest  their  assent  either  by  the  common  seal,  or  in  other  words 
by  deed ;  or  by  the  vote  of  the  corporation ;  or  by  the  contracts  or 
agreements  of  their  authorized  agents;  and  so,  too,  the  inference 
of  a  promise  by  implication  may  be  drawn  from  certain  corporate 

a.  n>.;  Palmyra  t.  Morton,  25  Mo.  upon     general     contract     principles. 

593;    2    Kyd,    156;    Royal    Bank   of  Flint  t.  Pierce,  99  Mass.  68. 

India's  Case,  L.  R.  4  Ch.  252 ;  Mora-  As  to  the  binding  effect  of  corporate 

wets,  §§   332,  370.     Records  of  cor-  by-laws,  see  McCaUister  v.  Sbannon- 

poration   as   evidence,    see   Chamber-  dale  Co.,  47  Ind.  App.  517,  94  N.  E. 

layne  Evid.,  §§  2760,  3491.    The  rights  910;    Commonwealth    ▼.    Vandegrift, 

of  a  third  person  under  a  by-law  to  232  Pa.  53,  81  Atl.  153. 

establish  a  legal  claim  must  depend  7.  1  Swell's  Bl.  Com.  475;  Ang.  4 

Ames,  §  216 ;  Taylor,  g§  12,  248. 
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acts.*  With  the  progres  of  inventiony  and  the  enormous  growth 
of  business  details^  we  find  ourselveSy  in  this  day,  gladly  escaping 
many  of  the  clumsy  formalities  which  were  in  favor  at  a  time 
when  men  found  ample  leisure  for  solemnizing  every  important 
legal  transaction ;  and  the  impression  of  a  corporate  seal  upon  the 
substance  of  the  paper  is  now  r^arded  commonly  as  quite  effectual 
without  the  use  of  the  once  significant  wax ;  though,  as  the  courts 
of  some  States  rule,  the  seal  is  not  sufficiently  affixed  if  printed 
on  a  blank  certificate  at  the  time  when  the  rest  of  the  paper  was 
printed,  and  afterwards  signed  by  the  corporate  officer.^  The 
effect  of  sealing  is  the  same  as  when  an  individual  signs  and  seals ; 
it  makes  the  contract  a  specialty  or  sealed  instrument^  We 
should  be  careful  to  distinguish  the  individual  from  the  corporate 
signature  and  execution ;  and  it  must  always  be  borne  in  mind  that 
the  corporate  seal  affixed  to  a  contract  or  conveyance  does  not  ren- 
der the  instrument  valid  unless  affixed  by  an  officer  or  agent  duly 
authorized  either  generally  or  specially  for  that  purpose.^ 

§  230.  Power  of  Private  Corporations  to  Hold  and  Dispose  of 
Personal  Property. 
To  investigate  the  powers  and  capacities  of  corporations  at 
length  would  be  foreign  to  the  purpose  of  the  present  treatise; 
and  the  reader  should  refer  to  more  exhaustive  works  for  informa- 
tion on  this  important  topic  of  law.  Of  corporation  stock  and 
the  rights  of  stockholders,  we  shall  speak  in  a  future  chapter. 

8.  Aug.  &  Ain«6,  g  112;  Morawetz,     signing  with  the  addition  of  hie  offi- 


§  167. 

9.  See  Hendee  y.  Pinkerton,  14 
Allen,  381;  Haven  y.  Grand  Junction 
R.  R.  Ck>.,  12  Allen,  337;  Ang.  k 
AmeB,  §  218  et  seq.;  Abb.  Dig.  Ck>rp. 
*•  Sealfl." 

1.  lb.;  Clark  y.  Woollen,  &c..  Go., 
15  Wend.  256.  The  usual  style  is  to 
affix,  "  In  witness  whereof,  the  A.  B. 
oorporation,  by  J.  S.,  their  [treas- 
urer], duly  authorized  for  this  pur- 
pose,   have    hereunto,"    &c.;    J.    8. 


cial  name;  but  less  formal  methods 
of  execution  are  sometimes  sustained. 
Ang.  ft  Ames,  §  227;  Hutchins  y. 
Byrnes,  9  Qray,  367.  See  Eurdca 
Company  y.  Bailey  Company,  11  Wall. 
488. 

S.  Damon  y.  Qranby,  2  Pick.  345; 
Bank  of  Ireland  y.  Eyans,  5  H.  L. 
Cas.  389 ;  Koehler  y.  Black  Riyer  Co., 
2  Blade,  715;  D'Arcy  v.  Tamar  R.  R. 
Co.,  L.  R.  2  Bx.  161;  Morawetz, 
§  168. 
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But  having  Bufficiently  set  forth  those  legal  principlee  which  de- 
tennine  the  organization  of  private  corporations,  we  now  come 
to  a  most  pertinent  branch  of  the  present  subject:  namelj,  the 
power  of  such  corporations  to  take^  hold,  transmit  in  suocession, 
and  alienate  personal  property. 

§  231.    The  Same  Subject ;  Right  to  Puixhase  and  Hold  Personal 
Property. 

The  rule  is  generally  stated  quite  broadly,  and  to  this  effect, 
that  every  corporation  has  at  common  law  a  right,  incidental  to  its 
creation,  to  take,  hold,  and  in  succession  transmit  property,  both 
real  and  personal,  to  an  imlimited  extent  or  amount.^  As  to  per- 
sonal property  in  particular,  this  unlimited  right  is  asserted  in 
the  absence  of  charter  restrictions.^  But  while  a  business  corpo- 
ration ought  to  be  able  to  hold  and  dispose  of  property  to  an  extent 
sufficient  to  inspire  confidence  in  its  resources  and  enable  it  to 
pursue  Intimate  ends,  a  limit  may  not  unreasonably  be  imposed ; 
and  in  some  cases  it  is  maintained  that  even  the  common  law  gave 
corporations  the  right  to  purchase  and  hold  property  only  so 
far  as  might  enable  them  to  fulfil  the  objects  of  their  creation.^ 
Be  this  as  it  may,  we  find  that  is  is  quite  common  for  an  act  of 
incorporation  or  general  statute  not  only  to  require  that  the  whole 
capital  stock,  or  a  certain  amount  of  it,  shall  be  paid  in  or  sub- 
scribed before  the  corporation  can  commence  operations,  but  also 
to  limit  the  right  of  holding  property  to  whatever  amount  may  be 
needful  or  necessary  to  the  object  of  its  creation.  And  in  such 
cases  the  decision  of  the  court  will  usually  turn  upon  mere 
construction. 

To  prevent  monopolies,  to  place  a  check  upon  arbitrary  power, 

S.  Abb.    Dig.    Corp.    584 ;    2    Kent  ffbares.    Book  12,  N.  T.  Rpts.,  Bender 

Com.  281 ;   1  Bl.  Ck>m.  475 ;   Ang.  k  ed.,  note,  p.  233. 

Ames,  §  145,  and  cases  cited;  Taylor,  4.  See  §  233. 

128,    129;    McCartee    y.    Orphan  5.  See  Page  y.  Heineberg,  40  Vt.  81 ; 


Asylum  Society,  9  Cow.  437;  Over-  Blanehard's  Factory  ▼.  Warner,  1  Bl. 
seers  of  Poor  y.  Sears,  22  Pick.  122.  C.  C.  258;  State  y.  Commisaioners,  3 
Right  to  pay  for  goods  and  labor  with     Zabr.  510. 
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and  to  guard  the  public  against  those  evils  which  attend  the  wield- 
ing of  immense  wealth  in  the  hands  of  a  few,  our  State  legislatures 
often  indicate  plainly,  in  the  charters  they  grant,  how  much  prop- 
erty the  corporation  may  hold  at  the  outside  limit,  in  what  it  shall 
consist,  the  purposes  for  which  it  shall  be  purchased  and  held,  and 
the  mode  in  which  it  shall  be  applied/  But  the  amount  of  capital 
stock  to  which  a  corporation  is  by  its  charter  limited  is  not  per  se 
a  limitation  upon  the  amount  of  property  which  it  may  own,  or 
upon  its  outstanding  liabilities;  for  the  capital  stock  is  rather  to 
be  regarded  as  that  sum,  divided  into  shares,  which  represents 
the  aggregate  interests  of  the  various  stockholders,  and  upon  which 
assessments  are  to  be  computed  and  dividends  paid/  Nor  are 
the  individual  members  of  a  corporation  legal  owners  of  the  cor- 
porate property,  either  jointly  or  as  partners;  though  in  some 
joint^tock  companies  of  a  peculiar  character  a  sort  of  partnership 
is  found  to  exist  among  the  associated  members.^  In  what  are, 
strictly  speaking,  corporations,  the  corporation,  as  such,  is  the  sole 
owner,  notwithstanding  the  individual  stockholders  are  indirectly 
to  profit  by  the  increase  or  lose  by  the  destruction  of  the  property, 
or  that  one  person  holds  most  or  all  of  the  stock.' 


e.  Callaway  Co.  v.  Clark,  32  Mo. 
305;  Ang.  k  Ames,  §  146;  Minor  v. 
MechanioB'  Bank,  1  Pet.  46. 

7.  Ang.  k  Ames,  §  151  et  aeq.; 
Harpending  y.  Dutch  Church,  16  Pet. 
492;  Barry  y.  Merchants'  Exchange 
Co.,  1  Sandf.  Ch.  280. 

S.  See  §  201. 

9.  Regina  v.  Amaud,  9  Q.  B.  806; 
Abb.  Dig.  584;  Brock  y.  Poor,  216 
N.  Y.  387,  111  N.  E.  229.  To  show 
that  the  limitations  imposed  upon 
corporations,  in  respect  of  the  power 
to  hold  property,  giye  rise  to  nice  dis- 
tinctions, eyen  where  the  construction 
of  words  used  in  the  charter  deter- 
mines the  controyersy,  let  us  take  two 
American  cases,  decided  the  one  in 
Missouri  and  the  other  in  New  Jer- 


sey. In  each  case  a  corporation  was 
authorized  in  effect  by  its  charter 
to  hold  such  property  as  might  be 
needful  or  necessary  to  the  object 
of  its  creation.  The  Missouri  cor- 
poration was  created  for  the  purpose 
of  mining  and  transporting  coal;  and 
the  court  decided  that  it  might  prop- 
erly purchase  and  own  a  steam-boat 
for  transporting  and  deliyering  the 
coal.  Callaway  Co.  y.  Clark,  32  Mo. 
305.  But  see  Pearoe  y.  Madison,  Ac, 
R.  R.  Co.,  21  How.  441.  The  New 
Jersey  corporation  was  a  railroad 
and  transportation  company;  and  in 
this  case  it  was  held  that  among  the 
necessary  appendages  were  suitable 
depots,  car-houses,  water-tanks,  shops 
for    repairing    engines,    houses    for 
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§  232.    The  Same  Subject. 

The  rights  of  corporations  are  not  equally  favored  in  all  parts 
of  this  country.  Sometimes  jealousy  of  their  encroaching  force 
seems  to  influence  the  decision  of  the  court  or  legislature.  On  the 
other  handy  it  is  often,  especially  where  railways  are  concerned, 
confidence  that  a  new  and  undeveloped  region  will  be  laid  open 
to  prosperous  trade,  or  deference  to  capital  allied  with  power. 
Prohibitions  in  an  act  of  incorporation  receive  frequent  consider- 
ation; and  it  is  said  that  there  is  a  broad  distinction  between  a 
prohibition  in  a  corporation  charter  to  purchase  or  take,  and  a 
prohibition  to  hold.^  Corporations  are  usually  allowed  to  pur- 
chase and  hold  bills  of  exchange  and  promissory  notes  within  the 
limits  already  indicated.^  As  to  the  power  of  a  corporation  to 
hold  its  own  stock  or  to  subscribe  for  stock  in  another  corporation 
independently  of  charter  provisions,  there  is  some  uncertainty. 
A  corporation's  right  to  purchase  its  own  stock  appears  to  be  in 
disfavor  in  England ;  ^  while  in  this  country  the  rule  is  rather 
that  there  is  no  illegality  in  doing  so,  though  the  exercise  of  such 
a  right  admits  of  some  salutary  qualifications.^    For  one  corpora- 


switch  and  bridge  tenden,  and  coal 
or  wood  yards  for  the  use  of  the 
locomotives;  all  of  which,  then,  it 
might  erect,  maintain  and  own;  hut 
a9  what  was  necessary  did  not  ex- 
tend to  things  merely  cooirenient  or 
advantageous,  it  could  not  set  up 
factories  for  making  its  own  rails, 
engines,  and  cars,  nor  purchase  coal 
mines  to  supply  its  fuel.  State  v. 
Commissioners,  3  Zabr.  510.  And  see 
Railroad  v.  Berks  County,  6  Penn. 
St  70;  Worcester  v.  Western  R.  R. 
Co.,  4  Met.  564. 

1.  Leazure  v.  Hillegas,  7  S.  &  R. 
313;  Runyan  v.  Coster,  14  Pet.  11(2; 
Blunt  V.  Walker,  11  Wis.  334. 

S.  See  Abb.  Dig.  Corp.  586,  587. 

S.  Trevor  v.  Whitworth,  L.  R.  12 
A.  C.  409. 


4.  Taylor,  §§  134,  135;  Dupee  y. 
Boston  Water  Power  Co.,  114  Mass. 
37;  Fremont  Carriage  Mfg.  Co.  v. 
Thomsen,  65  Neb.  370,  91  N.  W.  376; 
Porter  v.  Plymouth  Gold  Mining  Co., 
29  Mont  347,  74  Pac.  938.  See  con- 
tra, Maryland  Trust  Co.  v.  Nat  Me- 
chanics Bank,  102  Md.  608,  63  Atl. 
70;  Coppin  v;  Greenlees,  etc.,  Co.,  38 
Ohio  St  275;  Yail  v.  Hamilton,  85 
N.  Y.  453.  An  insolvent  corporation 
cannot  thus  purchase,  nor  is  the  prior 
holder  to  be  thus  relieved  of  his 
statutory  liability  to  oreditors.  lb. 
Even  those  jurisdictions  whioh  hold 
that  a  corporation  cannot  buy  its 
ovm  stock  uphold  the  taking  of  stock 
in  payment  or  as  security  for  a  debt 
Taylor  v.  Miami  Exporting  Co.,  6 
Ohio,  176;  German  Savings  Bank  ▼. 
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tion  to  subecribe  in  the  stock  of  another  would  be  objectionable^ 
and  —  nnlesB  in  some  way  authorized  by  the  charter  —  would 
probably  be  treated  in  meet  cases  as  void.^  And  yet  it  is  held  not 
objectionable  for  directors  to  take  stock  in  another  company  in 
payment  of  property  sold  and  as  the  means  of  selling  it,  if  taken 
with  a  view  to  seUing  it  again.^  Savings  banks  are  often  anthoi- 
ized  by  statute  to  invest  in  the  stock  of  other  banks,  as  a  species 
of  prudent  investment.  The  great  danger  to  be  avoided  is  that 
of  permitting  a  corporation  to  push  wild  schemes  for  the  absorp- 
tion of  power, —  a  permission  which  is  constantly  craved  on  the 
part  of  an  enterprising  directory,  and  secured  whenever  one  com- 
pany may  purchase  a  controlling  influence  in  the  affairs  of  another. 

§  233.    Power  to  Hold  Real  Estate;  Statutes  of  Mortnudn. 

As  to  the  right  of  a  corporation  to  hold  real  estate,  we  may 
observe  that,  in  order  to  restrain  it,  a  variety  of  statutes,  from 
the  days  of  Magna  Charta  and  King  Henry  III.  down  to  the 
reign  of  George  II.,  have  been  passed,  known  as  the  statutes  of 
mortmain,  and  originally  designed  to  loosen  the  ^^  dead  clutch  " 
of  the  ecclesiastical  corporations  upon  lands  and  tenements, 
though  afterwards  extended  in  principle  to  lay  corporations.  It 
is  noticeable  that  these  statutes  make  no  mention  of  personal  prop- 
erty/ And,  although  originating  in  the  feudal  system,  the  policy 
of  this  mortmain  legislation  was  known  to  the  civil  law.^     A  cor- 


Wulfekuhler,  19  Kan.  60;  State  y. 
Oberlin  Building  k  Loan  Aseociaticm, 
35  Ohio  St.  ^58.  See  27  Harvard  Law 
Review,  747. 

6.  Mechanics'  Savings  Bank  v. 
Meriden  Agency  Co.,  24  Conn.  159; 
Morawetz,  §  197;  Clearwater  v.  Mere- 
dith, 1  Wall.  40.  In  Branch  v. 
Jesup,  106  U.  S.  468,  it  was  held  that 
the  purchase  by  one  railway  com- 
pany of  a  road  constructed  by  an- 
other was  not  ultra  vires.    See  §  245, 

p08t. 


a.  Hodgee  v,  N.  E.  Screw  Co.,  3 
R.  I.  9.  And  see  Howe  v.  Boston 
Carpet  Co.,  16  G«iy,  493. 

7.  1  Ewell's  Bl.  Com.  479;  Ang.  & 
Ames,  §  148;  Baird  v.  Bank  of  Wash- 
ington, 11  S.  ft  R.  411;  Tanseat  v. 
Roberts,  3  Md.  Ch.  119;  2  Kent  Com. 
283;  2  Redf.  Wills,  lat  ed.  783; 
Morawetc,  §§  156-161;  Taylor,  §  128. 

8.  Browne's  Civil  Law,  145;  Aug. 
A,  Ames,  §  150. 
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poration  cannot  take  an  estate  in  joint  tenancy,  either  jointly  with 
another  corporation  or  with  a  natural  person.'  And  while  the 
common-law  principle  may  be  considered  as  applicable  alike  to 
real  and  personal  property,  so  far  as  concerns  the  right  of  a  corpo- 
ration to  purchase  and  hold  it,  the  statutes  of  mortmain  long  since 
established,  where  such  statutes  prevailed,  an  essential  practical 
difference  on  behalf  of  things  personal.^  Devises  of  lands  to  cor- 
porations are  not  favored  by  our  law.^  And  yet,  there  are  many 
of  our  modem  corporations  whose  business  essentially  requires 
the  holding  of  real  estate,  and  public  policy  moulds  the  legislative 
grant  accordingly.^  So  are  some  modem  corporations  created 
expressly  for  the  purpose  of  dealing  in  lands.^ 

It  is  one  thing,  however,  to  purchase  directly,  and  another  to 
hold  property  by  reason  of  the  foreclosure  of  some  mortgage  or 
the  forfeiture  of  some  pledge  given  to  secure  a  bond  fide  debt. 
Corporations,  like  individuals,  necessarily  become  creditors  in 
the  course  of  business ;  and  conmion  prudence  dictates  that  a  debt 
due  be  sometimes  secured  by  mortgage  or  otherwise.  The  power 
to  take  mortgages  is  often  given  to  a  corporation  by  its  charter; 
and,  even  if  not,  it  is  usually  an  implied  power,  provided  the  debt 


9.  Telfair  y.  Howe,  3  Rich.  Eq.  Where  a  oorporation  is  incompe- 
tent under  itto  charter  to  take  real 
eetate,  a  conveyance  to  it  is  voidable 
and  not  void,  and  only  direct  pro- 
ceedings at  the  instance  of  the  State 
can  invalidate  it.  Fritts  v.  Palmer, 
132  U.  S.  282. 

a.  See  Morawetz,  §§  160,  161;  2 
Bl.  Com.  372.  As  to  the  American 
doctrine  in  this  respect,  see  Downing 
v.  Marshall,  23  N.  Y.  366;  Taylor, 
§  391.  The  English  statutes  of  wills, 
enacted  under  Henry  VIII.,  have  an 
important  bearing  on  this  question. 

S.  As,  e.  g.f  railways,  and  their 
right  to  acquire  land  for  their  routes 
by  eminent  domain.    See  §  240. 

4.  See  Fort  Worth  Go.  v.  Smith 
Bridge  Co.,  151  U.  S.  294. 


235. 

1.  The  statutes  of  mortmain,  though 
in  force  in  Great  Britain,  appear  in 
noMuy  of  the  United  States  to  have 
no  force,  or  else  to  apply  merely  to 
ecclesiastical  corporations.  However, 
legislative  provisions  are  to  be  found 
in  various  States,  expressed  either  in 
special  charters  or  general  laws,  in- 
spired by  the  English  policy.  See 
Morawetz,  §  157;  Page  v.  Heineberg, 
40  Vt.  81;  Odell  v.  Odell,  10  Allen, 
1;  Downing  v.  Marshall,  23  N.  Y. 
392;  Perin  v.  Carey,  24  How.  465; 
Miller  v.  Porter,  53  Penn.  St.  292. 
The  right  to  hold  land  may  be  found 
granted,  restricted,  or  forbidden,  un- 
der any  particular  charter  in  question. 


23 
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were  bona  fide  created  in  the  regular  ooorse  of  business.'  In  some 
States  a  bank  may  receive  real  estate  as  security  for  a  loan  or  in 
payment  of  debts.^  Even  a  prohibition  on  purchasing  or  dealing 
in  land  does  not  necessarily  forbid  taking  a  mortgage  as  security/ 
Corporations  often  lease  buildings,  too,  and  are  held  liable  on 
their  covenants.^  And,  whether  it  be  in  regard  to  real  estate  or 
some  species  of  personal  property,  that  a  corporation  is  forbidden 
to  purchase  and  hold  such  property,  under  ordinary  circumstances, 
the  rule  appears  to  be  quite  favorable  in  permitting  corporations 
to  secure  debts  due  them,  as  best  they  may,  even  though  the  col- 
lateral security  taken  should  be  of  the  prohibited  class. 

§  234.    Power  to  Take  by  Bequest 

Corporations  have  the  common-law  right  of  taking  personal 
property  by  bequest,  equally  with  natural  persons;  and  even  a 
bequest  to  a  corporation  of  its  own  stock  is  valid.'  But  the  law 
in  this  respect  is  affected  by  Statute  43  Eliz.,  c  4,  relating  to 
charitable  uses.^  Religious  corporations,  and  even  unincorporated 
religious  societies,  frequently  receive  gifts  and  bequests  under  a 
will  for  objects  within  the  scope  of  their  usual  duties ;  and  in  this 
country  the  statute  of  charitable  uses  receives  a  favorable  construc- 
tion from  the  courts.  Even  a  misnomer  of  the  corporation  does 
not  vitiate  the  bequest,  provided  its  identity  be  otherwise 
apparent.^ 


6.  3  Kent  Ck>m.  283;  Aug.  &  Amee, 
§  156;  SiMquehannah  Bridge  Go.  y. 
General  Idb.  Co.,  Z  Md.  Ch.  418 ;  Sil- 
ver Lake  Bank  y.  North,  4  Johne. 
Ch.  370. 

a.  Thomaston  Bank  v.  Stimpson,  21 
Me.  195;  2  Kent  Com.  283;  Abb.  Dig. 
Corp.  41. 

7.  Blunt  V.  Walker,  11  Wis.  334. 
a.  Abby  ▼.  Billups,  35  Miss.  618. 
9.  Ang.  ft  AmeB,  §  177;   Riyanna 

Nay.  Co.  y.  Dawson,  3  Gratt.  19 ;  Mc- 


Cartee  v.  Orphan  Aflylam  Socieij,  9 
Cow.  437. 

1.  2  Kent  Com.  285 ;  Ang.  &  Ames, 
§§  179-185.  And  see,  as  to  Legacies, 
2  Schoul.  Willa  &  ExVs,  §§  1458-1475. 

a.  lb.  An  executory  bequest  lim- 
ited to  the  use  of  a  corporation  to  be 
created  within  the  period  allowed  for 
the  vesting  of  future  estates  and  in- 
terests is  yalid.  Burrill  y.  Board- 
man,  43  N.  T.  254. 
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§  235.    Power  to  Hold  Property  upon  Trusts. 

As  to  the  capacity  of  corporations  to  hold  property  upon  trusts, 
there  are  English  authorities  which  treat  them  as  incapable, 
though  for  reasons  somewhat  artificial;  but  in  this  country  their 
capacity  to  perform  the  duties  of  trustees  is  generally  admitted, 
and  the  present  American  rule  is  that  any  corporation  may  hold 
property  in  trust  for  purposes  not  foreign  to  its  own  institution.^ 
Some  of  our  courts  seem  disposed  to  regard  this  capacity  of  a 
corporation  even  more  favorably;  yet  in  matters  entirely  outside 
of  the  proper  purposes  of  the  corporation,  and  more  especially  if 
the  trust  be  repugnant  to  or  inconsistent  with  the  duties  imposed 
by  its  creation,  it  should  be  conceded  that  a  corporation  has  no 
right  to  take  trust  property  nor  to  act  as  trustee.^  The  right  of  a 
corporation  to  take  a  trust  which  is  valid  in  point  of  law  must  be 
contested  by  the  State,  and  not  by  heirs  and  parties;  and  while 
the  corporation  may  not  be  permitted  to  execute  a  trust,  upon  the 
grounds  already  indicated,  yet  this  is  no  reason  why  a  trust  unex- 
ceptionable in  itself  should  not  be  permitted  to  stand  with  a  new 
trustee  substituted  for  the  corporation.^  A  notable  development 
of  recent  years  is  the  growth  of  trust  companies  and  other  cor- 
porations under  laws  expressly  authorizing  them  to  be  appointed 
and  act  as  trustees  of  various  sorts. 


5.  1  Kjd,  27;  Ang.  &  Ames,  8§  1^^- 
16S;  2  Kent  Ck>m.  285;  Phillips  Acad- 
emy ▼.  King,  12  Mass.  546;  Mora- 
wetE,  §  163;  Vidal  y.  Girard,  2  How. 
187. 

4.  See  JacksoD  ▼.  QartweU,  S 
Johns.  422;  Vidal  ▼.  Mayor,  &a,  of 
Philadelj^iia,  2  How.  128;  Trustees 
▼.  Peaslee,  15  N.  H.  317. 

6.  Bliss  y.  American  Bible  Society, 
2  Allen,  334.  See  American  Academy 
y.  Haryard  CoUege,  12  Gray,  582. 
This  whole  subject  will  be  found  to 
haye  been  modified  considerably  by 
local  fttatntee;  as,  for  instance,  in 
New  York,  where  ooUeges  and  other 


incorporated  literary  institutions  are 
authorized  to  take  real  and  personal 
estate  in  trust  for  a  variety  of  pur- 
poses. N.  Y.  Stat.  May  14,  1840,  ch. 
318 ;  Ang.  ft  Ames,  §  168,  Lathrop's  n. 
The  charter  of  a  corporation  some- 
times provides  in  effect  that  the  whole 
property  of  the  company  shaU  be  held 
as  real  estate  and  so  descend,  or, 
on  the  other  hand,  that  it  aihall  be  held 
as  personal  estate  and  be  transferred 
and  distributed  accordingly.  Al- 
though such  clauses  are  usually  de- 
signed to  operate  as  among  the  stock- 
holders, and  not  as  to  strangers,  the 
l^slature  may  give  a  proyision  of 
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§  236.  Right  to  Transfer  and  Dispose  of  Corporate  Property. 
Incidental  to  the  right  of  holding  property  is  the  right  to  dis- 
pose of  it  at  pleasure.  Independently,  therefore,  of  positive  law 
to  the  contrary,  all  corporations  have  the  absolute  jus  disponendi 
of  all  property,  whether  real  or  personal,  which  they  may  have 
lawfully  acquired.  !N'or  does  the  circumstance  that  the  State 
holds  some  of  the  stock  of  the  corporation  affect  this  common-law 
right  of  alienating  the  corporation  property.^  And  if  a  corpora- 
tion has  power  to  dispose  of  its  property  in  general,  it  certainly 
can,  like  an  individual,  dispose  of  any  portion  it  may  see  fit.  It 
may  lease,  grant,  or  mortgage  what  are  rightly  its  lands,  or  assign 
such  a  mortgage,  and  may  be  held  liable  upon  its  covenants  cor- 
respondingly like  an  individual.^  It  may  sell  its  property  in 
order  to  raise  money  for  the  legitimate  objects  of  its  creation ;  ^ 
and  if  it  can  borrow,  it  can  borrow  upon  security  of  what  it  owns. 
If  a  suitable  building  for  its  business  be  lawfully  purchased,  its 
mortgage  given  to  secure  part  of  the  purchase-money  is  equally 
lawful.'  And  where  a  corporation  has  the  right  to  purchase  ma- 
terials to  be  worked  up  in  its  factories,  it  may  by  inference  borrow 
money  for  that  purpose,  and  may  pledge  the  corporate  property 
as  security.^ 

But  all  this  might  be  a  matter  of  special  regulation  in  the 
charter;  and  we  frequently  find,  in  England  and  some  portions 
of  the  United  States,  restraints  placed  by  statute  upon  the  aliena- 


this  kind  a  more  sweeping  effect,  by 
UBing  suitable  language  for  that  pur- 
pose.     Cape  Sable  Company's   Case, 

3  Bland  Ch.  670. 

6.  Abb.  Dig.  Corp.  587-58S;  1  Kyd, 
108;  Ang.  ft  Ames,  §§  187-191;  2 
Bland  Ch.  142;  Reynolds  ▼.  Commis- 
moners,  5  Ohio,  204;  White  Water 
Canal  Co.  v.  Vallette,  21  How,  424; 
Dupee  V.  Boaton  Water  Power  Co., 
114  Mass.  37;  Burton's  Appeal,  57 
Penn.  St.  213;  In  re  Patent  File  Co. 

4  Birmingham  Bank   Co.,   L.    R.    6 


Ch.  App.  83 ;  Aurora  Soc.  t.  Paddock. 
80  111.  263. 

7.  lb..  Hart  v.  Eastern  Union  R.  R. 
Co.,  8  Ex.  116;  Abb.  Dig.  Corp.  41; 
Morawetz,  §§  174,  175;  Taylor,  §130. 

8.  See  §  239. 

9.  Shaver  y.  Bear  RiT&r  M.  Co.,  10 
Cal.   396. 

1.  Fay  V.  Noble,  12  Cuah.  18; 
Uncaa  Nat.  Bank  y.  Rioh,  23  Wia.  339. 
See  Phillips  t.  Winslow,  18  B.  Mon. 
431;  Willink  T.  Morris  Canal  Co.,  3 
Green  Ch.  377. 
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tion  of  corporate  property,  especially  in  the  case  of  religious  cor- 
porations.^ A  restraint  upon  the  power  of  alienation  may  be 
derived  from  the  form  of  the  instrument  prescribed  by  its  charter 
or  by-law.^  Sometimes  the  charter  provides  as  to  the  place  where 
it  shall  dispose  of  certain  kinds  of  property ;  as  in  the  case  of  the 
charter  of  a  fire  insurance  and  loan  company,  which  especially 
empowered  the  company  to  take  mortgages,  but  provided  that  all 
mortgage  sales  should  be  made  in  the  county  where  the  property 
was  situated.^  Sometimes  the  instrument  must  be  executed  in  a 
praticular  manner ;  as  where  an  act  of  incorporation  required  the 
assent  of  three-fourths  of  the  stockholders  to  make  a  mortgage.' 
All  such  requirements,  if  expressed,  must  be  strictly  complied 
with,  or  the  transaction  is  likely  to  fail  altogether;  although  we 
find  the  courts  disposed  to  protect  third  parties  in  their  rights, 
when  construing  restraining  clauses  of  this  character,  and  to  pre- 
vent the  transaction  from  being  collaterally  impeached.^  The 
circumstances  under  which  equity  would  interfere  to  restrain  a 
corporation  from  improperly  alienating  its  property  must  depend 
on  general  principles;  but  the  court  would  doubtless  interpose 
wherever  the  alienation  was  for  other  than  permissible  corporate 
purposes.'  The  power  to  purchase  usually  implies  the  power  to 
sell ;  and  the  implied  power  to  sell  includes  the  power  to  bind  by 
a  reasonable  condition  to  refund  on  certain  contingencies.^ 

§  237.    The  Same  Subject. 

A  provision  in  the  charter  making  the  stockholders  individually 
liable  for  the  corporate  debts  does  not  affect  the  right  of  a  corpo- 
ration to  dispose  of  its  property ;  ^  nor  does  the  fact  that  proceed- 

S.  Ang.   k   Ames,   g§    187,   188;    2  6.  See  Fuller  v.  Van  Geeeen,  Mipro; 

Kent  Com.  281;  1  Kyd,  116-162.  Ang.    &   Ames,   §    189;    Duncomb   y. 

S.  Myatt  v.  St.  Helen's  R.  R.  Co.,  N.  Y.,  Ac.,  Ry.  Co.,  84  N.  Y.  190. 

2  Q.  B.  364.  7.  Ang.  k  Ames,  §  190. 

4.  Fuller   y.    Van   Qeesen,    4   Hill,  8.  De  Groff  y.  Linen  Thread  Co., 
171.  21  N.  Y.  124. 

5.  Cape  Sable  Company's  Case,   3  9.  As  to  the  right  to  assign  if  in- 
Bland  Ch.  166.  solyent,   see  Abb.   Dig.   Corp.   43-47; 
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ings  for  forfeiting  the  charter  were  pending,  under  a  writ  of 
quo  warranto,  or  that  the  charter  was  jnat  about  to  expire.^  But 
an  asfligmnent  and  transfer  of  the  corporate  franchise  outright 
is  beyond  the  power  of  any  corporation  under  its  charter  apart 
from  the  consent  of  the  State;  and  a  corporation  cannot  even 
mortgage  its  franchise  in  such  a  sense  as  to  give  the  mortgagees 
a  right  to  foreclose.^  The  practical  mode  of  selling  out  the  fran- 
chise is  for  individuals  to  dispose  of  their  stock  to  others  and 
thus  give  to  transferees  a  controlling  interest.  And  fraudulent 
transfers,  whether  made  to  defeat  the  insolvent  laws,  or  for  the 
aggrandizement  of  unprincipled  schemers,  are  not  and  should  not 
be  tolerated  under  any  circumstances.^ 


Aug.  ft  Ames,  §  191;  State  v.  Bank 
of  Maryland,  9  Gill  k  J.  205. 

1.  Cooper  y.  Curtis,  30  Me.  488; 
State  y.  Commercial  Bank,  13  Sm.  k 
M.  569.  As  to  liability  under  by- 
laws, see  Flint  y.  Pierce,  99  Mase.  68. 

a.  See  Ang.  k  Ames,  §  191,  and  La- 
throp's  n.,  with  cases  cited;  Common- 
wealth y.  Smith,  10  Allen,  448 ;  Coe  y. 
Columbus  R.,  10  Ohio  St  372;  Mora- 
wetz,  g§  535-542,  and  cases  cited; 
Carpenter  y.  Black  Hawk  Mining  Co., 
65  N.  Y.  43 ;  Thomas  y.  West  Jersey 
R.,  101  U.  S.  73.  Where  a  railroad 
corporation  assigns  the  right  to  use 
and  control  its  road,  it  yet  remains 
liable  for  the  infringement  by  its  as- 
signees of  a  patent  right.  York  R.  y. 
Winans,  17  How.  30.  But  a  distinc- 
tion is  drawn,  conformably  to  the 
legislatiye  intent,  as  deduced  from 
the  particular  charter  or  the  particu- 
lar class  of  business  in  which  the  cor- 
poration is  to  engage.  A  legislature 
may  haye  conferred  the  right  to  trans- 
fer or  mortgage  the  franchise;  and 
franchises  merely  appertaining  to  the 
use  of  particular  property  (such  as 
to  build   and   maintain   a   turnpike 


road)  may  sometimes  be  presumed  to 
enable  a  mortgage  of  such  franchise 
to  be  made.  Morawets,  §  540 ;  Pierce 
y.  Milwaukee  R.,  24  Wis.  551.  But 
the  mortgage  of  a  franchise,  so  as  to 
carry  a  special  immunity  from  tax- 
ation, should  be  understood  differ- 
ently. Morgan  y.  Louisiana,  93  U.  S. 
217.  And  as  to  transferring  to  a 
lessee  the  power  of  eminent  domain, 
a  similar  objection  applies.  Mayor 
of  Worcester  y.  Norwich,  Ac.,  Ry. 
Co.,  109  Mass.  103.  This  whole  sub- 
ject, oomparatiyely  noyel  in  derelop- 
ment,  is  full  of  doubt  and  difficulty, 
and  the  only  safety  appears  to  be 
in  procuring  express  legislatiye  sanc- 
tion. See  Morawets,  §§  535-542; 
Taylor,  §§  131,  132.  The  legislature 
which  creates  the  corporation  and 
grants  the  franchises,  has  power  to 
authorise  it  to  sell  them.  Wilamette 
Co.  y.  Bank,  119  U.  S.  191. 

S.  Bodley  y.  Goodrich,  7  How.  277; 
Kean  y.  Johnson,  1  Stockt.  401 ;  Ang. 
k  Ames,  §  191;  Morawetz,  §  176,  and 
cases  cited;  Moss  y.  Ayerill,  10  N.  Y. 
449,  457.  A  lease  by  one  common 
carrier  to  another  of  all  its  property 
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Furthennorey  in  the  aboenoe  of  statutes  of  espeeial  application 
to  corporations,  the  usual  laws  relating  to  the  transfer  of  property 
and  prescribing  formalities  of  execution  must  be  observed;  and, 
in  general,  the  word  '^  persons/'  in  laws  relating  to  the  transfer 
of  property,  includes  corporations/ 

§  238.    Right  to  Issue  Negotiable  Obligations. 

A  corporation  often  becomes  a  party  to  negotiable  paper,  by 
the  signature  of  its  president  or  other  duly  empowered  agent  If 
this  be  done  in  the  transaction  of  its  legitimate  business,  and  as 
a  convenient  mode  of  conducting  its  affairs,  the  corporation  will 
be  bound.^  And  the  note  of  a  manufacturing  corporation  may 
be  enforced,  even  though  given  as  a  mere  accommodation,  pro- 
vided the  holder  took  it  in  good  faith  and  before  maturity  with- 
out knowledge  of  this  fact.^  The  same  general  doctrine  extends 
to  executing  other  classes  of  commercial  securities  such  as  coupon 
bonds;  and  the  payment  of  all  such  obligations  may  be  secured 
by  a  pledge  or  mortgage  of  the  corporate  property.^ 

But  in  respect  of  the  right  to  issue  negotiable  obligations,  the 
English  rule  appears  to  be  more  strict  than  the  American;  for 
while,  under  late  English  decisions,  it  is  established  that  a  corpo- 
ration, whose  business  is  of  such  a  character  that  the  issuing  of 


has  been  held  ultra  vire9  and  void, 
as  an  abandonment  of  its  own  public 
duty.  Central  Trans.  Co.  y.  Pullman 
Co.,  139  U.  8.  24.    See  §  245. 

4.  See  State  y.  Naahyille  Uniyer- 
sify,  4  Humph.  157;  Ang.  k  Ames, 
§193. 

6.  Ew  parte  Overend,  L.  R.  4  Ch. 
460;  Perrine  y.  Chesapeake,  fto.»  Canal 
Co.,  9  How.  172;  Cooper  y.  Curtis, 
30  Me.  488;  Abb.  Dig.  Corp.  119-121. 

6.  Monument  National  Bank  y. 
Globe  Works,  101  Mass.  67. 

7.  Olcott  y.  Tioga  R.,  27  N.  Y.  546; 
Morawetc,  §  176;  Taylor,  §  125.  See 
Part  in  post.     But  the  agent  who 


ftigns  negotiable  paper  on  behalf  of 
the  corporation  binds  only  himself  in- 
diyidually,  unless  he  signs  in  due 
form.  Caphart  y.  Dodd,  3  Bush,  584; 
Dutton  y.  Marsh,  L.  R.  6  Q.  B.  361. 
And  inasmuch  as  a  corporation  can- 
not go  beyond  the  powers  specifically 
granted  to  it  or  necessary  for  car- 
rying thoto  powers  into  effect,  the 
notes  of  a  railroad  company  giyen 
for  the  purchase  of  steamboats  are 
held  not  enforceable  against  it. 
Pearce  y.  Biadison,  Ac.,  R.  R.  Co., 
21  How.  441 ;  West  Riyer  Bridge  Co. 
y.  Diz,  6  How,  507. 
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negotiable  instniments  would  be  an  ordinary  incident,  as  in  tbe 
case  of  a  bank  with  implied  authority  to  issue  n^otiable  instru- 
mentSy  it  is  held,  neyertheless,  that  corporations  whose  business 
does  not  ordinarily  require  such  an  issue  cannot  issue  such  instru** 
ments.^  In  most  parts  of  the  United  States,  however,  the  doc- 
trine is  more  lax;  and  various  classes  of  corporations,  railways 
and  manufacturing  companies,  for  instance,  are  treated  accord- 
ingly as  having  by  implication  the  right  to  issue  negotiable  instru- 
ments for  any  legitimate  purpose.' 

§  239.    Right  to  Borrow  or  Raise  Money. 

Of  the  right  to  borrow,  it  may  be  more  generally  added  that 
private  corporations  have  an  implied  authority  to  borrow  money 
and  incur  debts  in  the  due  fulfilment  of  their  legitimate  purposes;^ 


8w  See  Bateman  v.  Mid-Wales  R.,     may  lawlullj  iBsue  Buch  seciiritiea  aa 


L.  R.  1  C.  P.  499;  Moraweta,  §  178; 
L.  R.  2  Gh.  617.  The  implied  prohi- 
bition thiiB  extends  to  railways;  aa 
also  to  mining,  gas,  water,  cemetery, 
and  various  manufacturing  associa- 
tions. See  Morawetz,  §  178,  and 
cases  cited. 

9.  Moraweta,  §§  176-178;  Taylor, 
§§  125-127.  Railway  companies  can 
issue  negtytiable  instruments  in  the 
United  States.  Olcott  v.  Tioga  R., 
27  N.  T.  546;  Railroad  Ck>.  ▼.  How- 
ard, 7  Wall.  412;  Richmond  R.  v. 
Sneed,  19  Gratt,  354;  Hamilton  v. 
Newcastle  R.  R.  Co.,  9  Ind.  359; 
Lucas  y.  Pitney,  27  N.  J.  L.  221.  So 
may  manufacturing  companies  gen- 
erally. Morawetz,  §  178;  35  N.  T. 
505 ;  National  Bank  ▼.  Globe  Works, 
101  Mass.  57;  Orford  Iron  Co.  ▼. 
Spradley,  46  Ala.  98. 

Railroad  and  other  corporations  in 
this  country  have  shown  great  in- 
genuity of  late  years  in  tempting  in- 
yestmenta  of  new  and  peculiar  kinds. 
It  is  held  that  a  railroad  company 


"deferred  income  bonds,"  which  can 
only  receiye  interest  after  net  earn- 
ings reach  a  prescribed  point.  PhUa. 
R.  y.  Stichter,  cited  Taylor,  S  126. 
But  see  con$ra,  Taylor  t.  Phila.  R., 
7  Fed.  386,  where  such  obligations 
are  made  "  irredeemable." 

A  railroad  corporation  haying  legi*- 
latiye  power  to  issue  bonds  or  lease  a 
road,  is  allowed  by  some  decisions  to 
guaranty  other  bonds  as  incidental  to 
such  power.  Taylor,  |  127;  Railroad 
Go.  y.  Howard,  7  Wall.  592. 

1.  Bank  y.  Breillat,  6  Moore  P.  C. 
152;  Imperial  Land  Co.  y.  Nat. 
Bank,  L.  R.  10  Eq.  311;  Moraweta, 
§  171,  and  cases  cited;  Commercial 
Bank  y.  N.  O.  Man.  Co.,  1  B.  Monr. 
14;  Orford  Iron  Co.  y.  Spradley,  46 
Ala.  98 ;  A.  W.  Moss  y.  Harpeth  Acad- 
emy, 7  Heisk.  285;  Nelson  y.  Baton, 
26  N.  T.  410.  The  right  to  borrow 
includes  the  right  to  giye  a  written 
adcnowledgment  of  indebtedness  after 
the  usual  form.  Moraweta,  §  171; 
Com'rs  of  Crayen  y.  Atlantic  R.  R. 
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though  only  for  such  purpoees  in  a  just  and  rational  senae^  and 
where,  moreover,  the  charter  contains  no  express  prohibition  of 
such  acts.^  An  express  limitation  upon  the  right  of  borrowing 
is  held  to  be  not  necessarily  a  limitation  upon  the  right  of  incur- 
ring debts  in  managing  the  ordinary  business  of  the  corporation.^ 
But  a  corporate  borrowing,  to  be  Intimate,  ought  to  include  some 
sort  of  prcnniae  to  return  theprincipal  of  the  loan  sooner  or  later.^ 

§  240.    Rule  of  Ekninent  Domain  Applied. 

Corporation  property  is  subject  to  the  right  of  eminent  domain 
on  the  part  of  government,  and  may  be  applied  even  to  the  extent 
of  extinguishing  its  franchise  to  public  uses,  like  that  of  a  citizen, 
upon  the  payment  of  just  compensation.  No  exemption  indeed 
can  be  claimed  from  this  rule ;  unless,  perhaps,  it  could  be  shown 
that  the  property  had  already  been  applied  to  a  greater  or  equally 
beneficial  public  use.^  Thb  public  right  of  eminent  domain  is 
sometimes  delegated  in  a  measure  by  government,  on  behalf  espe- 
cially of  railroad  companies ;  but  the  legislature  cannot  relinquish 
the  right  The  statute  mode  of  grant  must  be  strictly  followed. 
No  corporation  may  take  private  property  without  the  owner's 
assent,  unless  the  power  to  do  so  is  given  expressly  or  by  necces- 
sary  implication ;  the  power  itself  extends  only  to  necessary  prop- 
erly for  the  corporate  purposes,  and  just  compensation  must  be 
made  to  the  owner  at  all  events.^ 


Co.,  77  N.  C.  299.  Cf.  preceding  sec- 
tion.   See  Reid  on  Corporate  Finance. 

S.  lb.  See  Duncomb  v.  N.  T.,  &Cy 
R.  R.  Co.,  84  N.  Y.  190. 

S.  Morawetz,  g  171^,  and  casee  cited ; 
Re  German  Mining  Co.,  4  De  O.  M. 

6  G.  19.  Cf .  Ex  parte  Chippendale,  4 
De  G.  M.  ft  G.  43. 

4.  See  Taylor  v.  Philadelphia  R.  R., 

7  Fed.  386 ;  Kent  v.  QuickBilyer  Min- 
ing Co.,  78  N.  Y.  159. 

f .  Tlie  CoDfltitntion  of  the  United 


States  does  not  prohibit  thi»  to  a 
State  as  "  impairing  the  obligations 
of  contracts."  Coolej  Convt.  Limita- 
tions, 342-344;  Black  y.  Delaware 
Canal  Co.,  24  N.  J.  Eq.  468;  Phila- 
delphia R.  V.  Catawissa  R.,  53  Pemi. 
St.  20. 

6.  Canal  Co.  ▼.  Railroad  Co.,  4 
Gill  ft  J.  1;  Thacher  ▼.  Dartmouth 
Bridge  Co.,  18  Pick.  501;  Eaatem 
R.  R.  Co.  ▼.  Boston  k  Maine  R.  R., 
Ill  Mass.  125,  139;  Abb.  Dig.  Corp. 
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§  241.  Visitation  of  Corpontioiui;  Mandamus  and  Quo 
Warranta 

Corporations  are  subject  at  the  old  law  to  what  b  called  fnsUor 
tion.  The  origin  of  the  visitatorial  power  is  in  the  proper^  of 
a  donor,  and  the  power  which  everyone  has  to  dispose,  direct,  and 
regulate  his  own  property.  The  internal  affairs  of  ecclesiastical 
and  eleemosynary  corporations  (the  latter  term  including  only 
schools,  colleges,  and  hospitals)  are  usually  inspected  and  con- 
trolled by  a  private  visitor.^  But  it  is  otherwise  with  civil  cor- 
porations, whether  public  or  private;  for  these  are  subject  to  the 
law  of  the  llmd,  and  are  visited  by  the  government  itself  throu^ 
the  medium  of  the  courts.^ 

And  the  method  of  preceeding  where  the  common-law  jurisdic- 
tion is  to  be  exercised  over  civil  corporations  is  by  writ  of  manr 
damns  or  by  information  in  the  nature  of  quo  warranto.  The 
writ  of  rMmdamxis  is  (as  the  word  imports)  substantially  a  com- 
mand in  the  name  of  government,  directed  to  persons,  corpora* 
tions,  or  inferior  courts  within  the  jurisdiction,  requiring  them 
to  do  a  certain  act  as  the  legal  duty  of  their  office,  character,  or 
situation;  and,  though  issuing  from  the  common-law  courts,  it 
affords  a  sort  of  equitable  relief.  This  writ  issues  only  at  the  dis- 
cretion of  the  court  to  whom  the  application  is  made;  it  is  not 
allowed  imless  the  applicant  has  a  clear  legal  right,  and  is  without 
any  other  adequate  or  specific  remedy  for  its  enforcement ;  nor  will 
it  control  discretionary  power,  but  applies  to  plain  dereliction  of 
duty.^  The  object  of  m/indamus  is  to  compel  corporate  officers 
or  the  corporation  itself  to  the  performance  of  duties  which  are 
owed  to  the  public  and  third  parties  in  interest.^ 

"  Eminent  Domain ;  **  Ang.  ft  Ameff,  S.  lb. ;   King  ▼.   Excise  Gom'rs.,  2 

§  192;  Morawetz,  §§459-462;  Taylor,  T.  R.  385. 

§§  163-166.  9.  Rex  T.  ]>ablin,  1  Stra.  538.    See 

7.  1  Ewell'ft  Bl.  Com.  480;  2  Kent  more  fully  Abb.  Dig.  Corp.  450-453; 

Com.  300-305;  Ang.  k  Ames,  §§  684-  Ang.    k   Ames,    §§    700-715;    Taylor, 

696;    Dartmouth    College    v.    Wood-  §|   454,  455;   and  general  works  on 

ward,  4  Wheat.  518 ;  Abb.  Dig.  Corp.  Practioe,  as  to  ronedy  by  mamdamui. 

873 ;  Green  v.  Rutherford,  1  Ves.  462.  1.  As,  for  instanoe,  to  compel  out- 
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Writs  or  information  in  the  nature  of  quo  warranto  are  usually 
filed,  at  the  present  day,  by  the  attorney-general,  or  in  his  name 
pro  forma  by  the  prosecutor;  and  proceedings  are  conducted  be- 
fore the  highest  court  of  ordinary  jurisdiction.  The  local  prac- 
tice depends,  however,  to  some  extent,  upon  local  statutes.  These 
informations  are  in  form  criminal,  but  in  their  nature  they  are 
civil  proceedings.^  Quo  warranto  applies  to  all  sufScient  causes 
for  the  dissolution  of  a  corporation ;  though  in  general  an  informa- 
tion to  dissolve  must  be  prosecuted  by  the  sovereign  authority; 
and  among  other  causes  may  be  enumerated  those  of  impeaching 
the  title  to  office  of  some  corporate  officer  or  member,  and  of  pro- 
ceeding against  persons  who  presumed  to  act  as  a  corporation 
when  in  fact  no  such  corporation  was  ever  created.  Fines  are 
merely  nominal  for  the  most  part;  and  the  remedy  aims  to  cor- 
rect the  mischief  in  each  case,  according  to  the  circumstances; 
extending  even  to  a  seizure  of  the  franchises,  when  necessary,  and 
their  forfeiture, —  no  dissolution  taking  place,  however,  until 
execution  has  followed  a  judgment  of  seizure.^ 

As  7nandamu>8  and  quo  warranto  are  common-law  proceedings, 
it  is  often  said  that  corporations  are  amenable  only  to  the  common- 


going  olBoers  to  Burrender  corporate 
books;  to  obtain  inspection  of  tucb 
books;  to  compel  a  regular  transfer 
of  shares;  to  compel  officers  to  pub- 
lish periodical  reports,  or  to  hold 
elections,  or  to  call  meetings. 

a.  Abb.  Dig.  Corp.  595-600;  2  Kyd 
Corp.  395,  403;  Ang.  ft  Ames,  §  730 
et  Beq,;  3  T.  R.  484;  Bac.  Abr.  In- 
formations, D.;  Taylor,  §§  457-460. 
See  Donnelly  y.  People,  11  111.  552. 
In  this  country  the  ancient  writ  of 
quo  warranto  has  become  practically 
obsolete;  but  information  in  the  nat- 
ure of  a  quo  warranto  will  lie  both 
against  corporations  having  a  legal 
existence  for  the  forfeiture  of  their 
franchises,  and  against  such  bodies 
as  assume  to  exercise  corporate  pow- 


ers without  any  authority  at  all.    See 
§  243,  poat,  as  to  dissolution. 

8.  Commonwealth  ▼.  Union  Fire, 
&c.,  Co.,  5  Mass.  230;  Rex  v.  Ogden, 
10  B.  &  C.  230;  State  Bank  v.  State, 
1  Blackf.  278.  See  United  States  ▼. 
Addison,  6  Wall.  291;  People  v. 
Kankakee  Co.,  103  111.  491;  State 
▼.  Bick,  81  Ind.  78.  Jurisdiction  in 
equity  has  been  refused,  in  a  Massa-. 
chusetts  case,  where  the  party  com- 
plained of  was  a  private  corporation, 
whose  proceedings  had  not  endan- 
gered any  public  or  private  rights, 
and  were  objected  to  merely  as  un- 
authorized by  the  act  of  incorpora- 
tion and  contrary  to  public  policy. 
Attomey-Qeneral  v.  Tudor  Ice  Co., 
104    Mass.    243. 
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law  courts.  Yet^  where  a  charitable  or  other  corporation  ia 
chargeable  with  a  tmst,  chancery  may  exercifle  some  sort  of  juris- 
diction by  virtue  of  its  well-known  authority  in  such  matters; 
and  a  corporation  may  be  restrained  upon  equitable  grounds  on 
b^alf  of  one  or  more  stockholders  or  the  State  in  various  modem 
instances,^  so  as  to  prevent  ultra  vires  acts  which  are  in  oontem^ft- 
tion  from  being  performed. 

§  241a.    Legislative  R^^ulation;  Foreign  Corporations. 

Of  late  years  Congress  and  our  State  legislatures  incline  much 
to  regulating  by  statute  corporations,  and  especially  railway  and 
other  companies  of  the  public  service  kind.**  Furthermore,  "  for- 
eign corporations,"  so  called, —  a  term  applied  chiefly  to  those 
created  in  some  other  State, —  are  subjected  to  local  statute  con- 
ditions for  obtaining  permission  to  conduct  a  local  business.*^ 

§  242.    Dissolution  of  Private  Corpocaticms;  how  Effected. 

Now,  as  to  the  dissolution  of  corporations,  and  its  effect  upon 


4.  See  2  Kent  Com-.  305 ;  Morawetz, 
657-659.  Thus,  misapplication  of 
fundff  or  a  violation  of  charter  or  il- 
legal voting  upon  shares  is  restrained, 
though  a  court  of  equity  will  not  un- 
necessarily interfere  with  the  man- 
agement of  the  corporation.  lb.,  §§ 
3B1-412;  Taylor,  555,  556,  587.  See 
Arbour  v.  Pittsburg  Ass'n,  44  Penn. 
Super.  240;  People  v.  Dunbar  Co., 
215  N.  T.  416,  109  N.  E.  554  (con- 
spiracy) ;  Medc  v.  Smith,  59  Colo. 
621,  149  Pac.  627. 

4a.  See  Paul  v.  Viiiginia,  8  Wall.  168 ; 
Interstate  Commerce  Act  (1887)  ; 
Wabash,  &c.,  Ry.  v.  Illinois,  118  U.  S. 
557;  In  re  Debs,  158  U.  S.  564; 
Schoul.  Bailments,  §§   509-516. 

4b.  Corporations  are  the  creation 
of  local  law,  and  they  have  no 
powers  out  of  the  State  where  they 
were    created,    except    sueh    as    are 


conceded  by  the  lew  U>o%.  Dalton 
Adding  Maoh.  Co.  v.  Va.  Corporation 
Com'n,  213  Fed.  889;  M.  V.  Moore 
ft  Co.  V.  Gllmore,  216  Fed.  199; 
Alpena  Portland  Cement  Co.  v.  Jenk- 
ins, 244  111.  352,  91  N.  E.  480;  State 
V.  N.  Y.  Inff.  Co.,  173  S.  W.  1099; 
Hannis  Distilling  Co.  v.  Baltimore, 
114  Md.  678,  80  Atl.  319;  State 
ex  rel.  Martin  v.  Howard,  96  Neb. 
278,  147,  N.  W.  689.  But  as  to  any 
State  attempt  to  restrain  a  foreign 
corporation  from  seeking  federal 
courts,  see  Hemdon  v.  Chicago,  218 
U.  S.  135,  30  S.  Ct.  633.  And  as 
to  other  unjust  attempts,  see  West- 
ern U.  T.  Co.  V.  Frear,  216  Fed.  199. 
A  fair  licente  fee  may  be  imposed. 
Moore  k  Co.  v.  Gilmore,  216  Fed. 
199;  State  v.  Creamery  Co.  110  Minn. 
415,  126  N.  W.  623. 
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the  corporate  property.  A  corporation  may  be  dissolyed^  as 
Chancellor  £ent  tells  us,  (1st)  by  statute;  (2d)  by  the  natural 
death  or  loss  of  all  or  an  integral  part  of  the  members;  (3d)  by 
surrender  of  its  franchises;  (4th)  by  forfeiture  of  its  franchises. 
And  to  these  an  eminent  text-writer  has  added  a  mode  grown  to 
be  quite  common  in  this  country:  (Sth)  by  expiration  of  its  term 
of  duration  as  limited  by  charter  or  general  law.^ 

The  first  mode  of  dissolution  applies  rather  to  England,  where 
an  act  of  Parliament  is  supreme  law,  than  to  this  country,  where, 
in  oonformily  to  the  Constitution  of  the  United  States,  i^  has 
become  a  settled  principle  that  the  charter  of  a  private  corporation 
is  an  executed  contract  between  the  State  and  the  individuals  in- 
corporated, which  the  l^slature  cannot  afterwards  repeal,  impair, 
or  alter,  against  the  consent  or  without  the  default  of  the  corpora- 
tion judicially  ascertained  and  declared*^  Since  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  great  case  of 
Dartmouth  College  v.  Woodward,  it  has  become  a  common  and 
prudent  legislative  practice  in  this  country  to  reserve  expressly 
in  every  important  act  of  incorporation  for  private  purposes  the 
power  on  behalf  of  the  State  to  alter,  modify,  or  repeal  at  pleas- 
ure/ And  a  reservation  of  this  sort  is  frequently  to  be  found  in 
the  general  statutes ;  ^  inasmuch  as  the  granting  of  any  corporate 
right  or  privilege  rests  entirely  in  the  discretion  of  the  State  as 
to  terms  and  conditions.^ 


5.  2  Kent  Com.  305;  Ang.  &  Ames,      prived  of  properly  nor  the  equal  pro- 


§  765;  1  Ewell's  Bl.  Com.  485;  Abb. 
Dig.  Corp.  289-296;  Morawetz,  §  629. 

6.  Dartmouth  Ck>llege  ▼.  Wood- 
ward, 4  Wheat.  518;  2  Kent  Com. 
306;  2  Kyd,  446;  Ang.  &  Ames,  § 
767;  1  Eweire  Bl.  Com.  160,  485. 
Bnt  as  to  public  corporations,  see 
Curran  v.  State  of  Arkansas,  15  How. 
304. 

7.  lb.  And  see,  as  to  a  private 
business  corporation,  New  Orleans  y. 
Houston,  119  U.  S.  265.  Such  corpo- 
rations are  "persons"  not  to  be  de- 


tection of  the  laws,  as  State  and 
national  confftitutions  provide.  Min- 
neapolis R.  Co.  V.  Beckwith,  129 
U.  S.  26. 

8.  See  Commonwealth  y.  Essex  Co., 
13  Gray,  239;  People  v.  Oakland  Co. 
Bank,  1  Doug.  (Mich.)  286;  Suydam 
y.  Moore,  8  Barb.  358;  Pennsylvania 
R.  R.  Co.  V.  Miller,  132  U.  S.  75. 

9.  See  People  v.  Raymond,  194 
N.  Y.  189,  87  N.  E.  90  (reservation 
to  the  legislature). 
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As  to  the  second  mode  of  dissolution,  the  rule  is  self-evident 
where  all  of  the  members  are  dead,  leaving  no  successors  to  sup- 
ply their  places;  but  not  so  clearly  in  case  an  integral  part  is 
gone;  for  here  a  corporation  is  like  a  natural  person,  who  dies  if 
his  head  be  gone,  but  might  survive  the  loss  of  an  arm.  In  other 
words,  the  dissolution  of  a  corporation  from  the  loss  of  an  integral 
part  results  from  the  incapacity  of  the  corporation  in  its 
imperfect  state  to  act  or  to  restore  itself;  and  the  Intimate 
existence  of  a  part  is  not  always  indispensable  to  a  valid  elec- 
tion.^ Furthermore,  it  has  been  observed  that  private  corpora^ 
tions  aggregate  in  this  country  for  business  purposes  are  not 
usually  composed  of  integral  parts;  for  stockholders  compose  the 
company,  and  the  directors  or  managers  are  only  their  agents,  so 
that  the  non-existence  of  the  managers  does  not  suppose  the  non- 
existence of  the  corporation ;  for  which  reason  a  mere  failure  to 
elect  managers  on  the  regular  day  would  not  prevent  an  election 
on  the  next  charter  day.^  So,  too,  as  to  companies  represented 
by  shares  of  stock,  the  death  of  a  member  passes  the  title  in  the 
shares  to  some  one  else ;  unlike  the  case  of  a  corporation  of  purely 
personal  membership.^ 

The  third  mode  of  dissolution  is  by  surrender  of  its  franchises ; 


1.  2  Kent  Com.  309;  Aug.  &  Ames, 
§§  76S-770;  2  Kyd,  448;  Morawetc, 
§§  632-635. 

a.  Ang.  &  Amee,  §  771;  Morawetz, 
§  633 ;  Rose  v.  Turnpike  Co.,  3  Watts, 
48.  See  Phillips  y.  Wickham,  1  Paige, 
597;  Pondville  Co.  v.  Clark,  25  Conn. 
97 ;  Lehigh  Bridge  Co.  y.  Lehigh  Coal 
Co.,  4  Rawie,  9. 

8.  Morawetz,  §  634;  Russell  y.  Mc- 
Lellan,  14  Pick.  69.  Discontinuance 
of  business  by  a  business  corporation 
does  not  dissolye  it.  And  though  the 
organization  be  discontinued,  a  new 
organization  may  be  brought  about, 
and  new  officers  chosen  at  some  later 
regular   meeting.      Morawetz,   §   635. 


Should  all  the  shares  be  held  by  one 
person,  the  corporation  might  still 
exist;  for  if  certain  acts  under  the 
charter  required  more  stockholders, 
this  owner  could  transfer  some  of  his 
shares  to  another,  and  so  conform  to 
the  letter  of  the  rule.  lb.,  §  634. 
Corporate  powers  remain  for  collect- 
ing debts,  enforcing  liabilities,  and 
paying  creditors,  notwithstanding  a 
non-user.  Brown  y.  Lake  Superior 
Iron  Co.,  134  U.  S.  533. 

Insolyency  alone  does  not  dissolye 
a  corporation,  possession  of  property 
not  being  essential  to  the  corporate 
existence.  Morawetz,  §  636;  Wether- 
bee  y.  Martin,  10  Gray,  245. 
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and  in  this  country  it  is  generally  admitted  that  whenever  a  corpo- 
ration voluntarily  gives  up  its  charter  with  the  assent  of  the  State, 
and  perhaps  where  it  dissolves  by  assent  of  its  members  alone 
(that  of  the  State  being  sometimes  presumed  without  a  formal 
acceptance),  the  corporation  is  at  an  end;  though  it  is  clear  that 
the  officers  cannot  dissolve  a  corporation  without  the  assent  of 
the  members,  nor  the  majority  in  general  against  the  will  of  the 
minority  where  an  improper  object  was  in  view.^  But  trading 
and  manufacturing  corporations  and  those  of  other  classes  are 
expressly  authorized  in  some  States  to  have  their  affairs  wound 
up  on  petition  to  the  court  of  a  majority  in  number  or  interest ; 
the  court,  nevertheless,  exercising  discretion  in  granting  the  peti- 
tion; and  this  is  a  most  desirable  mode  of  procedure/  No  imi- 
versal  form  of  surrender  is  provided  by  law ;  and  whether  a  corpo- 
ration has  been  sufficiently  dissolved  in  this  manner  will  depend 
in  each  case  upon  circumstances.  A  statute  of  the  legislature 
repealing  the  act  of  incorporation  would,  if  passed  with  the  assent 
of  the  corporation,  suffice  for  dissolution;  but  a  temporary  sus- 
pension of  the  corporate  business  would  not,  nor  a  n^lect  to  choose 
officers,  although  a  legal  surrender  may  be  presumed  where  the 
non-user  of  the  corporate  franchises  4ias  long  continued;  nor 
would  the  mere  sale  of  the  corporate  property  have  such  an  effect.^ 


4.  Mumma  ▼.  Potomac  Co.,  8  Pet.      23  Vt.  228 ;  Brufett  v.  Great  Weetem 


281;  Ang,  k  Ames,  §  772;  Norris  y. 
Smithville,  1  Swan,  164;  2  Kent  Com. 
310;  Abb.  Dig.  Corp.  289;  Smith  v. 
Smith,  3  Des.  Oh.  557. 

5.  See  Pratt  v.  Jewett,  9  Gray,  34 ; 
N.  T.  Rev.  SUt».  466-472;  Herring 
▼.  N.  Y.  R.,  105  N.  Y.  340 ;  Morawetz 
I  637;  Taylor,  §§  433,  434. 

6.  See  2  Kyd,  471;  Ang.  ft  Ames, 
§  773,  and  cases  cited;  Abb.  Dig. 
Corp.  295;  Morawetz,  §§  637,  638; 
Bradt  y.  Benedict,  17  N.  Y.  93 ;  Uni- 
yersily  of  Maryland  y.  Williams,  9 
Gill  k  J.  365;  State  v.  Adams,  44  Mo. 
570;   Brandon   Iron  Co.  y.  Gleason, 


R.,  Z5  111.  353;  2  Kent  Com.  311; 
Eyarts  y.  Killingsworth  Man.  Co.,  20 
Conn.  448;  Rooke  y.  Thomas,  56 
N.  Y.  559.  Under  general  enabling 
statutes  for  organizing  business  cor- 
porations, a  mode  of  formal  dissolu- 
tion is  generally  provided.  Such  for- 
mal modes  under  proper  judicial  sub- 
mission are  desiriable;  and  yet,  as 
such  companies  usually  sustain  no 
real  public  duty,  and,  like  indiyidu- 
als,  fail  often  of  success  without  in- 
solyen^,  dissolution  should  be  simple 
and  easy. 
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§  243.    The  Same  Subject. 

The  fourth  mode  of  diseolutioii  —  by  forfeiture  of  the  fran- 
chises —  requires  a  judicial  investigation  and  decree,  by  a  court 
of  competent  jurifldiction,  and  may  originate  in  a  variety  of 
causes ;  but  the  decisions  in  which  a  forfeiture  has  been  declared 
are  either  for  mis-user  or  non-user  of  the  corporate  franchises, 
and  all  turn  upon  the  principle  that  a  charter  is  liable  to  forfeit- 
ure whenever  the  grantees  fail  to  act  up  to  the  end  or  purpose  for 
which  they  were  incorporated.^  Fraud,  collusion,  and  misman- 
agement on  the  part  of  the  stockholders  or  directors,  gross  trans- 
gressions of  the  charter  in  borrowing  money  or  speculating  with 
the  corporate  funds,  fraudulent  official  statements  as  to  the  affairs 
of  the  company  for  imposing  upon  and  deceiving  the  public,  all 
these  may  be  enumerated  as  among  the  instances  of  mis-user, 
which  justify  a  judicial  forfeiture.  As  to  non-user  of  the  fran- 
chises, the  rule  is  of  course  less  strict ;  and  rarely  would  the  charter 
be  forfeited  on  this  account  unless  some  element  of  mia-user  were 
also  present ;  for  in  general  to  work  a  forfeiture  something  more 
than  mere  casual  negligence  or  honest  error  must  be  shown ;  some- 
thing more,  even,  than  a  slight  abuse  of  the  charter  privileges 
which  has  neither  produced  nor  tends  to  produce  mischief  to  any 
one.  But  the  discontinuance  of  business  for  an  unreasonable 
length  of  time  would  be  an  instance  of  non-user  calling  properly 
for  a  decree  of  forfeiture ;  if,  inded,  a  dissolution  might  not,  upon 
the  principle  of  surrender,  be  well  enough  presumed  without  it.' 
There  are  a  number  of  cases  where  high-handed  and  arbitrary  acts 
on  the  part  of  influential  officers  or  members  of  a  corporation 
have  been  deemed  insufficient  for  a  sweeping  forfeiture  of  the 
franchises;  and  certainly  the  milder  methods  of  judicial  correc- 

7.  See  Bright.  Fed.  Dig.  Ck>Tp.  mercial  Bank  ▼.  State  of  MisaisBippi, 
VIII. ;  Lum  v.  RobertsoD,  6  WalL  6  Sm.  k  M.  613 ;  Abb.  Dig.  Corp.  29«. 
277;  2  Kyd,  474;  2  Kent  Com^  312;  8.  lb.     And  eee  Commonwealth  v. 

Ang.  ft  Ames,  |  774  et  seq.;  State      Commercial  Bank,  2S  Penn.  St  383; 
Bank  t.  States  1  Blackf.  870;  Com-     State  v.  Cranmereial  Bank,  10  Oliio^ 

535. 
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tion,  as  by  oompelling  refractory  individuals  in  power,  are  pre- 
ferred wherever  available. 

The  government  which  created  the  corporation,  and  which  of 
coarse  can  waive  the  conditions  of  a  violated  charter,  must  insti- 
tute proceedings  for  forfeiture;  and  the  remedy  is  either  by  scire 
facias, —  the  usual  process  where  there  is  a  legally  existing  corpo- 
ration,—  or  by  quo  warranto.  Our  local  statutes,  however,  affect 
somewhat  the  mode  of  procedure;  the  tendency  in  many  States 
being  to  commit  jurisdiction  over  the  forfeiture  of  corporate  fran- 
chises to  chancery  instead  of  the  common-law  courts, —  that  is,  to 
the  highest  tribunal  of  the  State  in  the  exercise  of  its  equity,  not 
its  common-law  functions; '  since  equity  has  a  more  flexible  dis- 
cretion for  meeting  the  various  controversies  which  may  arise. 

The  fifth  and  last  mode  by  which  a  corporation  may  be  dissolved 
is  by  expiration  of  its  term  of  duration.  This  term  being  defi- 
nitely fixed  by  its  charter  or  by  general  law,  a  complete  dissolu- 
tion takes  places  when  the  prescribed  limit  is  reached ;  and  all  the 
usual  consequences  follow,  unless  specially  provided  against.  It 
is  beyond  the  power  of  the  legislature  by  renewing  the  charter, 
afterwards,  to  revive  the  corporate  debts  and  liabilities,  any  more 


9.  Cooper  v.   Curtis,   30  Me.   488;      a    judicial    forfeiture    of    corporate 

franohises  are  these:  Failure  to  ful- 
fil duties  assumed  and  owing  to  the 
public,  State  v.  Pawtucket  Corpora- 
tion, 8  R.  I.  182;  32  Mich.  248; 
Turnpike  Co.  v.  State,  3  Wall.  210; 
or  obligations  imposed  for  reasons  of 
sound  public  policy,  State  ▼.  Milwau- 
kee R.  R.,  45  Wis.  590.  For  unau- 
thorized exercise  of  a  franchise  or 
total  insolvency,  see  Morawetz,  §§ 
639-655  and  cases  cited;  Taylor,  | 
432. 

As  to  the  common-law  or  chanoeiy 
procedure  in  such  cases,  see  Mora- 
wetz, §§  656-659;  Ang.  ft  Ames,  §| 
731-765,  778;  High's  Extraordinary 
Legal  Remedied,  g§  591-761. 


Ang.  &  Ames,  §§  777,  778;  2  T.  R. 
515;  Morawetz,  g  640;  Terrett  y. 
Taylor,  9  Cr.  51;  2  Kent  Com.  313, 
314 ;  Wilde  ▼.  Jenkins,  4  Paige,  481 ; 
1  Bl.  Com.  485;  Abb.  Dig.  289;  Slee 
V.  Bloom,  5  Johns.  Ch.  380.  See,  as 
to  remedies,  supra,  §  241. 

In  England,  Parliament  may  di»- 
solye  a  corporation  and  deprive  it  of 
its  franchises  against  its  consent. 
But  in  this  country,  State  l^slar 
tares  are  restrained  from  doing  so 
by  the  constitutional  provision  as  to 
impairing  the  obligations  of  con- 
tracts. Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  658.  See  §  240, 
supra. 

Among  caused  deemed  sufficient  for 
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than  in  the  other  cases  of  disaolntion  already  notieed'  Charters 
may  be  expressly  limited  by  some  contingency;  bnt  where  a  for- 
feiture is  threatened  upon  condition  subsequent,  or  where  dissolu- 
tion per  se  is  in  doubt,  there  should  be  a  judicial  determinati<ni 
in  order  to  forfeit^ 


§  244.    Effect  of  DiasolutioQ  upon  Corporate  Property. 

The  effect  of  the  dissolution  of  a  corporation  upon  the  corpo- 
rate property  differs  according  to  whether  that  property  be  real  or 
personaL  The  theory  of  the  common  law  is  that,  upon  the  dis- 
solution or  civil  death  of  a  corporation,  all  the  real  estate  remain- 
ing undisposed  of  reverts  to  the  original  grantor  or  his  heirs, 
while  the  personal  property  vests  in  the  sovereign  granting  the 
charter, —  in  England  the  king,  in  this  country  the  people;  The 
debts  due  from  the  corporation  are  extinguished  altogether,  and 
the  suits  of  creditors  already  pending  fall  to  the  ground.^  But 
this  rule,  which  was  tolerable  only  so  long  as  few  trading  corpo- 
rations existed  and  none  were  dissolved,  has  long  since  become 
obsolete;  and  by  means  of  statutes,  and  the  interposition  of  the 
chancery  courts,  these  mischievous  consequences  are  now,  for  the 
most  part,  avoided.  In  England  insolvent  or  dissolved  moneyed 
corporations  have  not  been  practically  subjected  to  this  species  of 
wholesale  confiscation ;  and  our  own  tribunal  of  last  resort  declares 
that  a  statute  distributing  the  properly  of  such  a  corporation 
amongst  its  stockholders,  or  giving  it  to  a  stranger,  or  seizing  it 


1.  Ang.  ft  Ames,  §  778;  Bank  ▼. 
Lockwood,  2  Harring.  8;  Bank  of 
Mississippi  ▼.  Wrenn,  3  Sm.  &  M. 
791;  MorawetCy  §  630;  People  v. 
Walker,  17  N.  Y.  602 ;  La  Orange  R. 
T.  Rain^,  7  Coldw.  432;  Matter  of 
Brooklyn  R.,  81  N.  T.  60. 

a.  lb.;  Morawets,  |  631. 

S.  Co.  Lit.  13  b ;  1  Bl.  Com.  484 ;  2 
Kyd,  516;  Morawetz,  §  660;  Abb. 
Dig.  Corp.  206;  2  Kent  Com.  307; 
Ang.  ft  Ames,  §§  195,  779.    The  con- 


sequenoea  of  a  dissolution  are  both 
substantial  and  formal.  The  sub- 
stantial consequences  are  that  the 
business  is  wound  up,  and  all  the 
legal  relations  subsisting  in  respect 
of  the  corporate  funds  are  liquidated. 
The  formal  consequences  are  that  the 
corporation  can  no  longer  act  as  such 
either  before  the  courts  or  in  business 
transactions.  Taylor,  §  436 ;  National 
Bank  v.  Colby,  21  Wall.  614. 
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to  the  uae  of  the  State,  would  as  dear^  impair  the  oUigation  of 
oontraets  as  a  law  giving  to  heirs  the  effects  of  a  deceased  natural 
perscML  to  the  exclusion  of  his  creditors.^ 

Equity  relieyes  at  the  petition  of  stockholders  and  creditors 
against  the  inequitable  consequences  of  a  dissolution;  and  the 
Iqpslature  may  reserve  the  assets,  in  any  special  case,  so  as  to 
enforce  the  liquidation  of  outstanding  claims,  or,  as  is  frequently 
the  case,  may  pass  general  statutes  for  that  purpose.^  In  effect, 
the  prevailing  rule  in  this  country  is,  that  upon  the  dissolution  of 
a  business  corporation  its  effects  are  a  trust  fund  in  equity  for  the 
payment  of  creditors,  who  may  follow  them  into  the  hands  of  any 
one  not  a  bona  fide  creditor  or  purchaser  without  notice;  all 
rights  under  the  defunct  corporation  are  fixed  at  its  dissolution; 
and  the  corporation  has  a  sort  of  nominal  existence  for  the  pur- 
pose of  closing  its  concerns  after  the  manner  of  administration 
upon  the  estate  of  a  deceased  individuaL^ 


4.  Cnmui  v.  State  of  ArkaiMas,  15 
How.  312;  Bacon  v.  Robertson,  18 
How.  480 ;  2  Kent  Com.  307,  n. ;  Ang. 
A  Amee,  §  779,  and  oases  oited;  Lin- 
coln y.  Fitoh,  42  Me.  456;  Abb.  Dig. 
Corp.  298. 

5.  See  Pomeroy  ▼.  Bank  of  Indiana, 

I  Wall.  23;  Neritt  ▼.  Bank  of  Port 
Gibson^  S  Sm.  k  M.  513;  Robinson 
y.  Lane,  29  Ga.  337. 

a.  Crease  y.  Babcock,  23  Pick.  334; 
Oarran  y.  State  of  Arkansas,  15  How. 
312;  Bacon  y.  Robertson,  18  How. 
460;  Ang.  &  Ames,  §  779;  Morawets, 

II  662-664;  Pcmieroy  y.  State  Bank, 
1  Wall.  23;  Connecticut  Life  Insur- 
aaoe  Co.  y.  Dinscomb,  108  Tenn.  724, 
69  S.  W.  345;  Craycraft  y.  National 
Building  ft  Loan  Ass'n,  117  Ky.  229, 
77  S.  W.  9«3. 

Just  before  the  dissolution  takes 
place,  tbe  corporation  may  assign  to 
a  trustee,  for  the  benefit  of  the  stock- 
liolders,    the    corporate    property,   or 


through  its  proper  officer  indorse  over 
the  unpaid  paper;  and  thus  enable 
the  trustee  to  sue  in  his  own  name 
and  distribute  the  effects,  notwith- 
standing a  dissolution,  to  those  who 
occupy  more  properly  than  the  Stats 
the  position  of  next  of  kin  to  this 
artificial  being;  for  our  policy  is  to 
giye  stockholders  all  the  distrlbutiye 
balance.  Ingraham  y.  Terry,  11 
Humph.  572;  Cooper  y.  Curtis,  30 
Me.  488;  Folger  y.  Chase,  18  Pick. 
66.  And  see  Lum  y.  Robertson,  6 
Wall.  277.  But  notwithstanding  the 
charter  had  expired  because  of  for- 
feiture or  otherwise,  a  corporation 
was  made  liable  under  a  national 
bankrupt  act  (now  repealed)  in  the 
United  States  courts;  so  that,  if  the 
corporation  were  bankrupt,  its  prop- 
erty would  be  taken  whereyer  found, 
eyen  in  the  hands  of  a  State  receiyer, 
and  made  subject  to  distribution 
among    creditors    accordingly.      The 
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Where  there  is  no  insolveiM^  or  baokraptcy  the  title  to  the 
corporation  sMets  after  diaaolntion  is  in  the  stockholders  as  ten- 
ants in  common^  subject  to  the  ri^ts  of  creditors ;  ^  and  the  assets 
of  the  corporation  may  be  assessed  for  taxation  at  the  domicile 
of  the  sole  stockholder.* 

To  avert  the  common-law  consequences  of  a  dissolution  more 
completely,  the  statutes  of  many  of  the  States  now  provide,  at 
lengthy  for  the  winding  up  of  dissolved  companies,  the  collection 
of  assets,  the  liquidation  of  debts,  and  the  just  distribution  of  the 
corporate  assets.'  Directors  who  carry  on  the  business  after  the 
legal  dissolution  of  the  corporation  and  before  its  affairs  are 
finally  wound  up,  are  bound  to  account  for  the  proceeds  of  such 
business.^ 

§  245.    Consolidation  or  Amalgamaticm  of  Private  Corporations; 
Secession. 

The  legislative  union  or  merger  of  two  corporate  bodies  in  one 
new  one  is  termed  in  this  country  *^  consolidation,"  the  correspond- 
ing word  used  in  England  being  ^^  amalgamation."  The  amalga- 
mation or  consolidation  of  corporations  cannot  be  accomplished 
unless  by  express  grant  of  the  legislature  or  necessary  implication ; 
since  the  delegation  of  corporate   powers   by  one  company  to 


bankrupt  law  of  1867  explicitly  de- 
clared that,  whenever  any  oorporation 
ahall  be  declared  bankrupt,  all  its 
property  and  assets  shall  be  distrib- 
uted to  the  creditors  of  the  corpora- 
tion in  the  manner  provided  with 
respect  to  natural  persons.  See 
Bankruptcy  Act  of  1867,  §  37; 
Bump's  Bankruptcy,  1,  421;  Thorn- 
hill  y.  Bank  of  Louisiana,  3  Bank  R. 
110.  And  see  Warrant  Finance  Go.'s 
Case,  L.  R.  4  Oh.  643,  as  to  the  Eng- 
lish practice.  See  also  our  later 
United  States  bankruptcy  legislation 
now  (1917)  in  effect,  as  set  out  in 
Collier  on  Bankruptcy. 


7.  Baldwin  y.  Johnson,  95  Tex.  95, 
65  S.  W.  171. 

a.  Ewald  y.  Louisville,  172  Ky. 
451,  181  S.  W.  1095. 

9.  Morawetz,  §  665,  and  cases 
cited;  Folger  v.  Chase,  18  Pick.  66; 
Mariners'  Bank  v.  Sewell,  50  Me. 
230;  Blake  v.  Portsmouth  R.  R.,  39 
N.  H.  435;  Ramsey  v.  Peoria  Ins. 
Co.,  55  111.  311;  Tuscaloosa  Ass'n  v. 
Green,  48  Ala.  346.  And  see  Mason 
V.  Pewabic  Co.,  133  U.  S.  50. 

1.  Mason  y.  Pewabie  Co.,  133  U.  S. 
50. 
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another  is  not  within  its  ordinaiy  functions  nor  included  among 
the  objects  for  which  it  was  created.  Furthermore,  the  consent 
of  the  stockholders  of  each  corporation  is  generally  required  in 
this  country  to  complete  the  act  of  consolidation.'  The  effect  of 
oonsolidation,  when  accomplished,  is  to  confer  the  united  powers 
upon  that  corporation  which  takes  the  name  of  the  consolidated 
company;  also  to  transfer  the  debts  as  well  as  the  assets  of  the 
old  corporation,  unless  otherwise  specially  provided  against^ 
Nevertheless,  the  question  resolves  itself  largely  into  the  construc- 
tion of  the  legislative  act^  Railroad  companies  frequently  seek 
to  consolidate  in  these  days  for  the  purpose  of  bringing  a  large 
transportation  route  under  one  management;  but  we  must  here 
distinguish  between  that  which  constitutes  a  legal  consolidation 
or  amalgamation  of  corporations  and  the  mere  connection  of  con- 
tinuous routes  by  lease  or  otherwise,  as  common  carriers.'  Com- 
mon carriers  once  more  owe  a  duty  to  the  public  which  they  are 
not  permitted  to  abnegate  at  pleasure ;  and  it  is  well  settled  that 
a  railroad  company  cannot  sell  or  lease  its  entire  property  and 
franchise  to  another  corporation  without  express  authority  of  law.* 


a.  Canal  Go.  ▼.  Fulton  Bank,  7 
Wend.  412;  Morawetz,  §§  533,  543- 
565;  Fisher  y.  Eransville,  A/e,,  R.  R. 
Go.,  7  Ind.  407;  Bishop  y.  Brainerd, 
28  Gono.  208;  Railroad  Go.  y. 
Qeoigia,  98  U.  8.  Supr.  359;  Shields 
y.  Ohio,  95  U.  8.  319;  Racine  R.  R. 
y.  Farmers'  Tmst  Co.,  49  111.  349; 
Eean  y.  Johnson,  1  Stockt.  401; 
ChappeU'e  Case,  L.  R.  6  Ch.  902.  If 
a  corporation  has  been  consolidated 
with  others  under  a  law  which  con- 
tinues all  its  liabilities,  an  action 
commenced  before  the  dissolution  is 
not  thereby  abated.  Baltimore  R.  y. 
Museelman,  2  Grant,  348. 

A  corporation  formed  by  the  con- 
solidation of  seyeral  companies  under 
the  lawa  of  different  8tate»  is  treated 
within    each    State    jurisdiction    as 


though  a  corporation  of  that  State. 
See  Muller  y.  Dows^  94  U.  S.  447; 
8age  y.  Lake  Shore  R.,  70  N.  Y.  220 ; 
Quincy  Bridge  Co.  y.  Adams,  88  111. 
619.  Consolidation  of  corporations. 
Book  26,  N.  T.  Rpts.,  Bender  ed.,  note, 
p.  955.  Monopolies,  purchase  of  stock 
in  other  oompaniee.  Book  30,  N.  T. 
Rpts.,  Bender  ed.,  note,  p.  1111. 

8.  Robertson  y.  City  of  Rockford, 
21  111.  451.  See  Abb.  Dig.  202 ;  supra, 
§  232. 

4.  See  Moraweta,  §§  543-565,  and 
cases  cited ;  Taylor,  §  403  et  seq. 

5.  See  2  Redf.  Railw.,  3d  ed.,  656; 
Pearoe  y.  Madison  R.  R.  Co.,  21  How. 
441. 

6.  Central  Trans.  Go.  y.  Pullman 
Car  Co.,  139  U.  8.  24;  Railway  Cos. 
y.  Keokuk  Bridge  Co.,  131  U.  8.371. 
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Nor  is  a  ooiporation  in  debt  permitted  to  transfer  its  entire  prop- 
erty by  lease  or  otherwise  so  as  to  prevent  the  application  of  the 
properly  to  the  satisfaction  of  its  own  debts.^ 

The  secession  of  corporations,  too,  gives  rise  to  legal  controve^ 
sies ;  and  the  rule  is  that,  where  any  portion  of  the  memben 
secede  and  erect  a  new  corporation,  the  corporate  property  will 
not  be  transferred  and  distributed  in  consequence,  but,  in  the 
absence  of  mutual  stipulations  to  the  contraiy,  will  remain  with 
the  old  corporation.^  The  best  test  for  determining  which  of  the 
two  divisions  represents  the  legitimate  succession  in  a  case  of  this 
sort  is  to  ascertain  which  one  has  maintained  the  regular  forms 
of  organization  throughout.^ 

§  245a.    Holding  Companies. 

The  success  of  the  Government  in  the  various  Anti-Trust  suits 
in  breaking  up  trusts  and  other  combinations  of  capital  of  that 
nature  led  to  the  device  of  holding  companies,  so-called.  These 
are  simply  corporations  of  a  large  capitalization  which  do  no 
business  whatever,  and  have  no  property  except  the  stock  of  vari- 
ous operating  companies  which  it  is  desired  to  combine  under  one 
management  This  form  of  corporate  organization  is  still  prac- 
ticed to  a  large  extent,  although  it  may  be  ill^al,  as  being  an 
offense  against  the  anti-trust  laws,  under  various  decisions  of  the 
Supreme  Court  The  courts  are  very  quick  to  look  throng  the 
shell  or  sham  of  such  a  corporation,  especially  in  case  of  fraud, 
and  to  administer  the  rights  of  the  parties  as  if  it  did  not  exist, 
disregarding  the  separate  entities  of  the  various  subsidiary  com- 

The  same  reasoning  applies  to  cor-  293,  111  N.  E.  713  (corporation  act  of 

porations  generally.    lb.  an    added    corporation) ;    Hyama  v. 

7.  Chicago  K.  ▼.  Third  Nat  Bank,  Calumet  &  Heela  Co.,  321  Fed.  829, 
134  U.  S.  276.  137  C.  C.  A.  239;   Colgate  t.  U.  8, 

8.  Abb.  Dig.  Corp.  818 ;  Ang.  k  Leather  Co.,  75  N.  J.  E.  229,  72  Aa 
Ames,  §  194;  North  Hempstead  y.  126  (N.  J.'e  power  to  consolidate); 
Hempstead,  2  Wend.  135;  Smith  y.  Donald  Maokay  y.  New  York,  N.  H. 
Bwormatedt,  16  How.  288.  ft  H.  R.  R.  Co.»  82  Conn.  73,  72  Att. 

9.  Kerr  y.  Trego,  47  Penn.  St.  292.      583,  24  L.  R.  A.  N.  s.  768,  n. 
See  Gray  y.  Hemenway,  228  Mass. 
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panies  and  tiBating  the  whole  as  one  company,  which  it  really  ia. 
So,  where  fraud  is  charged,  the  oanrt  may  grant  an  order  to  an 
aggrieved  stockholder  in  the  holding  company  to  ^^•^^^^^  the 
books  of  the  subaidiary  companies.' 

§  246.    Revival  of  Private  CorpcMrationa. 

It  remains  only  to  say  a  few  words  concerning  the  revival  of  a 
corporation.  Mr.  Justice  Stoiy  says  that  it  is  true  that  a  cor- 
poration may  retain  its  personal  identity,  although  its  members 
arJB  perpetually  changing ;  for  it  is  its  artificial  character,  powers, 
and  franchises^  and  not  the  natural  dliaracter  of  its  members, 
which  constitute  that  identity;  and  that  for  the  same  reason 
corporations  may  be  different,  though  the  names,  the  officers,  and 
the  members  of  each  are  the  same.^  The  same  sovereign  power 
which  created  the  original  corporation  may,  after  its  dissolution, 
revive  or  renew  the  old  corporation  or  create  a  different  one  in  its 
place;  and  the  revival  of  an  old  corporation  may  be  either  with 
the  old  or  a  new  set  of  corporators,  and  with  the  old  powers  alone, 
or  the  superaddition  of  new  powers.?  The  question  whether  a  new 
corporation  is  thus  created  or  an  old  one  revived  is  an  important 
one;  for  in  the  latter  case  all  the  rights  and  responsibilities  of 
the  old  corporation  become  renewed,  while  in  the  former  case  this 
would  be  impossible.^  All  this  is  a  matter  of  statute  construction 
for  ascertaining  the  legislative  intent;  and  we  may  add  that  an 
old  corporation  may  be  as  well  revived  under  a  general  law  as  a 
special  charter.^  A  dissolved  corporation  is  not  to  be  renewed  or 
revived  without  the  consent  of  the  corporators ;  for  no  charter  is 
a  matter  of  legislative  compulsion/ 

1.  Martin   y.    D.    B.    Martin    Co.,  4.  lb. ;  Smith  y.  Chicago,  Ac,  R.  R. 

(Del.  Oh.  1914)  S8  AU.  612.  Co.,  18  Wis.  17;  Unicm  Canal  Co.  y. 

a.  Bellows    y.    Hialloweil    Bank,    2  Young,  1  Whart.  410. 

Mass.  43.  5.  Miller  y.  English,  1  Zabr.  317. 

a.  Ang.   &  Ames,  §  780;   King  y.  See  Low  y.  Conn.  Riyer  R.  R.  Co.,  46 

Pasmore,  3  T.  R.  100,  241 ;   2  Kyd,  N.  H.  284. 

516;  Abb.  Dig.  Corp.  816-810;  Mora^  6.  Morawets,  |  666;  People  y.  Maa- 

wets,  §§  566,  666.  hattan  Co.,  9  Wend.  381. 
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§  247.    Summary  as  to  the  Kinds  of  Ownership  in  Personal 
Property. 

We  have  thus  endeavored  to  place  before  the  reader,  in  this 
and  the  three  preceding  chapters^  the  number  and  connection  of 
the  owners  of  personal  properly;  pursuing  a  plan  similar  to  that 
which  our  common-law  writers  are  wont  to  apply  to  real  estate. 
We  have  shown  that  personal  property  may  be  rightfully  held  for 
beneficial  enjoyment,  not  only  in  severalty  (or  by  a  single  indi- 
vidual in  his  own  right ),  but  by  joint  owners  and  owners  in  comr 
man,  corresponding  in  the  main  to  the  joint  tenants  and  tenants 
in  common  of  lands  and  tenements ;   by  partners,  whose  facilities 
for  managing  the  property  together  and  carrying  on  business  with 
it  so  as  to  buy,  sell,  and  make  profit,  are  far  greater  than  those 
of  either  joint  or  common  owners,  and  who,  besides,  enjoy  their 
respective  interests  without  being  subject  to  that  awkward  ccm- 
dition  of  survivorship  which  renders  the  estate  of  joint  owners  so 
precarious;   by  members  of  a  limited  partnership  or  of  a  jovni- 
stock  company,  who  seek  to  invest  capital  in  business  without 
themselves   incurring  the   extensive   responsibility   of  ordinary 
partners;  by  shipowners,  whose  peculiar  rights  and  liabilities  are 
to  a  great  extent  controlled  by  commercial  usage ;   and,  finally,  by 
members  of  a  corporation,  that  fictitious  being  of  statute  law  and 
complete  image  of  State  or  municipal  sovereignty,  which  furnishes 
in  It  compact  organization,  in  the  power  of  perpetual  succession, 
and  in  a  responsibility  for  the  individuals  composing  it  dimin- 
ished to  the  lowest  practicable  point,  the  greatest  advantages  for 
combining  the  means  of  many  for  special  and  profitable  invest- 
ment and  enterprise  in  trade,  commerce,  manufactures,  and  the 
arts.     In  all  of  these  cases  the  ownership  of  each  individual  in 
the  combined  personalty  is  on  the  same  footing,  and  their  ri^ts 
and  liabilities  coexist  at  the  same  time,  all,  however,   in  due 
proportions. 

But  property  in  things  personal  may,  in  another  sense,  belong 
to  two  or  more  at  the  same  time ;  that  is,  where  the  right  to  the 
thing  itself  is  separated  from  its  rightful  possession ;  as,  perhaps. 
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in  the  case  of  an  agent  (though  theoretically  an  ag^it  simplj 
represents  another) ,  and  certainly  where  a  bailee  of  goods  en- 
gages in  transporting  them  for  the  true  owner,  or  otherwise 
acquires  a  temporary  right  Here  a  different  principle  of  law 
applies,  which  would  more  properly  be  considered  under  the  head 
of  title  to  things  personal,  and  which  we  shall,  in  fact,  consider 
hereafter  in  other  volumes ;  since  unity  of  ownership  in  the  same 
degree  is  our  present  topic  of  discussion.  Indeed,  there  may  be 
partners  or  corporations  concerned  in  a  bailment  or  agency  and 
haying  the  immediate  possession  to  goods,  as  well  as  partners  or 
corporations  with  whom  is  the  ultimate  right  of  ownership  or  the 
right  of  property  therein;  and  joint  trustees  frequently  hold 
property  for  the  benefit  of  heirs  and  legatees  whose  interests  are 
joint  or  common,  according  to  the  terms  of  the  will  or  other 
instrument  which  created  the  trust/ 


7.  Upon  the  subject  of  Amerioan 
private  eorporatione  the  reader  ia  re- 
ferred at  length  to  Angell  and  Amea 
on  Corporations,  a  work  long  ago 
written,  but  still  annotated  by  other 
editors  in  later  editions;  also  to  the 
fresher  work  of  Mr.  Victor  Morawetz 
on  the  same  subject,  issued  in  1882, 
and  a  still  later  work  by  Mr.  Henry 
O.  Taylor.  There  are  various  digests, 
such  as  those  of  the  Messrs.  Abbott; 
besides  treatises  on  the  law  of  spe- 
cial corporations,  such  as  Redfield  on 
Railways  and  that  of  Dillon  on  Mu- 
nicipal Corporations.     See  also  late 


treatises  of  W.  W.  Cook  and  Frank 
White  on  Corporations;  6.  D.  Thomp- 
son; note  to  §  517a,  post.  All  of 
these  are  American  works,  and  in  this 
country  the  business  of  private  cor- 
porations takes  a  wide  development, 
and  gives  rise  to  much  controversy 
in  the  courts. 

See  further,  as  to  title  in  personal 
property,  this  author's  second  volume 
on  Personal  Property  ( Original  Acqui- 
sition, Gifts  and  Sales),  and  Schoul- 
er's  Bailments,  including  Pledge,  Inn- 
keepers and  Carriers. 
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IHOOMBy    INTXBB8T  AND   U8UXT. 

§  248.  Usufruct  or  Income  of  Personal  Property;  General 
Remarks. 
Personal  property,  like  real  estate,  has  its  appropriate  usu- 
fruct, capable  of  being  reduced  to  a  money  valuation.  Some 
chattels,  to  be  sure,  are  naturally  consumed  in  the  use;  pro- 
visions, food,  drink,  and  garments,  for  instance;  while  oljiers, 
not  strictly  of  that  class,  wear  out  or  deteriorate  so  quickly  as  to 
yield  little  or  no  perceptible  return  apart  from  an  exhaustion  of 
the  thing.  Of  salaries,  annuities,  pensiona,  and  the  like,  one 
often  says  that  they  are  mere  income;  meaning  that,  at  all  events, 
their  payment  continues  periodically  for  a  time,  as  though  for 
one's  current  needs  and  benefit,  and  then  must  fail  altogether. 
Patents  and  copyrights  yield  likewise  only  a  periodical  return 
during  the  term  of  the  statute  monopoly.  Yet  the  usufruct  of 
personal  property  is  in  most  other  instances  of  distinct  appreciable 
value  as  compared  with  capital,  and  familiarly  taken  into  account 
by  business  men  as  a  certain  percentage  in  value  of  the  principal 
or  thing  itself,  enhancing  the  market  value  of  the  latter  accord- 
ingly. Animals  of  various  kinds  yield  a  profit,  not  only  in  the 
labor  they  perform,  the  exhibition  they  afford,  or  their  valuable 
products,  but  through  the  propagation  of  their  own  species,  which 
is  a  peculiar  source  of  emolument  Ship-owners  derive  periodical 
profit  from  the  vessel  by  transporting  or  letting  it  for  transporta- 
tion; and  a  vessel,  though  wearing  out  in  time,  may  yet  outlast 
many  a  house,  yielding  meanwhile  a  recompense  corresponding 
to  a  rental.  Partners  and  business  men  generally  expect,  by  turn- 
ing over  their  personal  capital,  to  gain  periodical  profits,  while 
the  profits  of  a  stock  company's  business  are  regularly  declared  as 
dividends  among  the  shareholders.  All  prudent  men,  indeed, 
having  capital  in  a  civilized  community,  seek  to  invest  it  so  as  to 
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derive  a  good  and  regular  inoome ;  and  for  such  purposeB,  personal 
property  may  be  found  not  less  desirable  than  real.  In  the 
present  age,  moreover,  safe  investments  are  made  in  the  well- 
secured  debts,  so  to  speak,  of  others,  or  so  as  to  supply  the  mone- 
tary needs  of  enterprising  men  of  a  community,  or  of  the  State 
itself.  These  debts,  represented  by  bonds  or  commercial  paper, 
are  payable  with  periodical  pecuniary  return  to  the  lender  and 
at  least  a  reciprocal  theoretical  advantage  to  the  borrower  himself. 
In  our  courts  of  equity,  questions  as  to  the  safe  investment  and 
reinvestment  of  trust  funds  in  personal  property  are  constantly 
arising,  and  the  respective  interests  of  beneficiaries  regarding 
capital  and  income  are  carefully  considered.' 

The  statement  of  these  truths,  perhaps  truisms,  may  properly 
preface  an  exposition  of  the  law  of  usufruct  with  especial  refer- 
ence to  the  two  kindred  and  familiar  topics  of  interest  and  usury. 


§  249.  Origin  of  the  Practice  of  Taking  Recompense  on  Loans ; 
Primitive  Ideas  as  to  Interest  and  Usury. 
When  real  estate  is  let  by  the  owner  to  some  stranger,  the  one 
loses  for  the  time  being  his  beneficial  enjoyment  of  the  premises, 
while  the  other  gains  it;  and  accordingly  such  a  sum  is  made 
payable  by  the  latter  to  the  former  as  may  have  been  agreed  upon, 
by  way  of  recompense,  which  is  known  as  rent.  Now,  as  to  per- 
sonal property,  a  specific  chattel  is  often  loaned  by  the  owner, 
the  borrower  paying  a  sum  for  the  use  of  it  which  he  is  supposed 
to  make  good  by  his  own  profits,  or  the  enjoyment  he  derives  from 
the  thing,  so  that  practically  he  reimburses  himself  for  such  a 
payment.  In  a  cultivated  age  money  becomes  the  medium  of 
exchange ;  and  so,  instead  of  hiring  chattels,  men  in  the  course  of 
their  business  find  it  convenient  to  borrow  money  or  cash  as  an 
equivalent  or  the  means  of  procuring  other  kinds  of  property, 
upon  which  loan  they  hope  to  derive  some  enjoyment  or  profit. 
Whether  it  be  land  or  some  specific  chattel,  or  that  medium  of 
exchange  which  represents  them  all,  there  is  one  party  who  gives 

1.  See  8upm,  c.  VII. 
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up  the  temporary  use  of  his  own  property^  and  another  who  takes 
that  use  and  renders  an  equivalent  in  return. 

This  statement  of  the  transaction  between  borrower  and  lender 
in  its  simplest  form  may  aid  the  reader  towards  reaching  just 
conclusions  on  a  subject  which  has  greatly  disturbed  the  l^s- 
lators  and  statesmen  of  every  century.  Wise  men  of  a  primitive 
age,  who  would  not  scruple  to  take  compensation  for  the  hire  of 
their  cattle  or  the  occupation  of  their  lands,  have  regarded  witli 
horror  the  thought  of  paying  correspondingly  for  the  use  of  that 
which  might  purchase  both.  This  was,  doubtless,  partly  because 
of  the  peculiar  and  hidden  characteristics  which  money  possesses, 
although  in  truth  a  species  of  property;  and,  on  more  general 
considerations,  because  of  the  jealousy  with  which  the  poor  man, 
the  embarrassed  debtor,  and  the  toiler  must  always  r^ard  the 
capitalist.  The  Mosaic  law  denounced  the  letting  of  money  upon 
usury,  and  yet  Jews  have  become  the  greatest  usurers  of  modern 
times.  Ancient  Rome  discouraged  and  for  a  time  abolished  the 
same  practice,  but  in  the  age  of  Roman  commerce  it  necessarily 
revived  and  extended.  Many  of  the  fathers  of  the  primitive 
Christian  church  considered  it  sinful  to  lend  money  on  compel- 
sation,  and  the  canon  law  of  the  Middle  Ages  was  to  the  same 
effect;  and,  before  the  time  of  Henry  VIII.,  the  oonmion  law 
and  statute  law  of  England  made  the  taking  of  recompense  under 
these  circumstances  not  only  unlawful,  but  an  offence  visited  with 
very  severe  penalties.^  Yet  in  mercantile  England  of  to-day, 
wealthy  and  prosperous,  and  in  our  own  laild  too,  wherever  and 
whenever  there  is  a  nation  of  intelligent  capitalists,  whether  Jew, 
Christian,  or  Pagan,  we  find  them  loaning  upon  some  rate  of 
compensation,  or  not  loaning  at  all. 

§  250.    The  Same  Subject. 

The  reason  why  money  or  its  equivalent  yields  to  the  lender, 
when  left  free  and  uncontrolled,  some  percentage  of  compensation 
is  that  common  sense  and  the  justice  of  the  thing  demand  it*     A 

S.  See  Biu^.  Am.  '^Usiiiy; "  Blydenborgh  on  Uaaiy,  1-S. 
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man  might  as  well  be  expected  to  give  houses  and  lands  rent  f  ree^ 
or  to  put  stock  into  a  business  where  he  was  sure  of  making  no 
profit  and  might  lose  the  whole  of  it,  as  to  hazard  money  by 
loaning  it  to  a  stranger  and  hope  for  nothing  in  return  but  the 
capital  he  advanced.  The  laws  of  trade  exact  compliance  with 
this  reasonable  rule  of  requiring  interest  to  be  paid  upon  the 
principal  sum  advanced;  and  if  legislation  be  stringent  and 
obstructive  in  this  respect,  various  shifts  and  devices  are  found 
for  evading  the  legal  penalties  against  usury;  and  since  men 
must  and  will  borrow  for  their  purposes^  whatever  be  the  cost,  the 
practical  consequence  inevitably  ensues  that  the  prevailing  rate 
advances  in  proportion  to  the  extra  risk  of  loss  and  punishment 
which  the  lender  encounters.  Contempt  for  the  law  follows  upon 
contemptible  legislation.  It  is  only  in  countries  where  trade  is 
hopelessly  stagnant,  or  borrowers  alone  make  the  laws,  that  we 
may  ever  expect  to  find  illiberal  notions  prevailing  in  this  matter 
of  interest  and  usury.  The  moment  capitalists  and  lenders  have 
their  voice  in  the  administration  of  affairs,  despite  the  jealousy 
with  which  tho  poor  must  always  regard  the  wealthy,  the  right 
to  charge  for  the  loan  of  their  funds  is  sure  to  be  promptly  con- 
ceded to  them.^ 

§251.    Modem  Legislation  Distinguishing  Interest  and  Usury. 

Thus  far,   then,    have   we   emphatically   progressed,    that   in 

England  and  the  United  States  persons  are  no  longer  forbidden 

to  lend  money  upon-  a  recompensa     But  we  have  stood  in  both 


8.  The  usury  laws  of  Rome  were     the  OT^rHMrupulous  Christians  appear 


doubtlelM  founded  in  heathen  policy. 
But  as  legislators  in  England  and  the 
United  States  have  been  largely  in- 
fluenced in  opposing  interest  or  usury 
by  arguments  drawn  from  the  sup- 
posed prohibitions  of  the  Holy  Scrip- 
tures (or  rather  of  the  Mosaic  code), 
it  might  be  well  to  call  attention  to 
that  familiar  parable  of  the  servants 
with  the  talents,  which  so  many  of 


to  have  overlooked;  where  the  folly 
of  the  man  who  buried  trust  money 
in  a  napkin,  instead  of  placing  it 
where  it  would  have  gained  "  usury  " 
for  the  owner,  was  rebuked  (see  St. 
Luke  zix.  23).  It  i^  rather  the  ex- 
tortion of  greedy  and  avaricious  capi- 
talists which  the  Scriptures  condemn 
than  any  universal  practice  of  taking 
interest  for  the  loan  of  money. 
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countries  upon  a  teehnical  distinction  which  the  statutes  oom- 
monly  make  between  interest  and  usury.  That  compensation 
which  is  paid  by  a  borrower  to  a  lender,  and  generally  by  one 
indebted  to  his  creditor,  for  the  use  of  money,  is  at  this  day  called 
interest,  provided  the  rate  be  a  legal  one  and  conform  to  the  law ; 
while  such  compensation,  if  in  excess  of  the  legal  rate,  is  stigma- 
tized as  usury,  and  of  course  is  attended  with  the  legal  penalties, 
whatever  these  may  be.  But  for  such  statute  limitetions,  interest 
and  usury  would  be  correlative  terms,  since  no  one  could  take 
compensation  at  all ;  and  as  every  Stete  has  its  own  usury  laws, 
we  find  different  rates  of  percentage  established,  theoretically 
based  upon  the  demands  of  trade,  though  in  many  localities  fall- 
ing far  short  of  these  demands  and  subject  to  constant  evasion. 
In  some  States  the  legal  rates  of  interest  rise  as  high  as  ten,  or, 
by  special  contract,  even  twenty  per  cent,  in  others  it  has  been 
as  low  as  five  per  cent. ;  but  the  "  lawful  rate  "  usually  prevail- 
ing is  and  has  been  in  this  country  what  it  remained  in  England 
for  more  than  half  a  century  previous  to  the  passage  of  the 
Statute  of  Anne  in  1713 ;  namely,  six  per  cent^  jSo  frequently 
are  the  usury  laws  modified  in  these  later  times, —  though,  for 
obvious  reasons,  not  so  rapidly  as  the  wants  of  a  mercantile  com- 
munity call  for  a  change, —  that  to  attempt  to  find  any  moral  basis 
upon  which  to  predicate  the  statutory  offence  seems  hardly  pos- 
sible ;  and  it  can  only  be  said  that  he  who  transcends  the  arbitrary 
rates  established  by  a  local  legislature  is  technically  a  taker  of 
usury  instead  of  interest,  and  becomes  a  victim  to  the  penalties  of 
the  law,  which  in  some  jurisdictions  are  very  stringent. 

The  latest  policy,  however,  in  England  and  America,  appears 
towards  the  complete  abolition  of  interest  and  usury  laws,  so  as 
to  leave  parties  who  stipulate  for  a  loan  free  to  regulate  their 
contracts  according  to  their  own  wishes ;  and,  in  effect,  to  esteb- 
lish  a  free  trade  in  money,  allowing  the  mercantile  law  of  supply 
and  demand  to  regulate  the  standard  of  interest  rates,  uncon- 

4.  See     Bouv.     Diet.     "Intereat,'*  "Ueury;  **  Blyd.  Usury,  1-3;  Stat.  12 

Anne,  o.  16. 
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trolled  by  govemmemt  By  an  act  passed  in  England  on  the  lOth 
day  of  August^  1854^  all  the  laws  against  usury  in  that  country 
are  repealed.  But  where  interest  is  now  payable  upon  any  con- 
tract, express  or  implied,  for  payment  of  the  legal  or  current  rate 
of  interest,  or  where  interest  is  payable  by  any  rule  of  law,  the 
same  rate  is  recoverable  as  before  the  act.^  In  this  country,  too, 
there  are  several  States  (and  their  number  is  likely  to  increase) 
whose  legislatures  adopt  the  plan  of  leaving  a  'Megal  rate"  as 
before  for  ordinary  transactions,  while  permitting  parties  to  stipu- 
late in  writing  for  any  different  rate  they  please;  or  else,  when 
inclined  to  be  somewhat  more  conservative,  permitting  written 
stipulations  to  be  for  any  different  rate  not  exceeding  another  rate^ 
say  that  of  ten  per  cent.* 


5.  Stat  17  k  IS  Vict,  e.  00 ;  Wms. 
P«r8.  Prop.,  5th  Eng.  ed.,  89.  See 
Aylesford  y.  Morris,  L.  R.  S  Ch.  484 ; 
London  R.  y .  South  Eaatem  R.  ( 1803 ) , 
App.  C.  429. 

6.  One  of  the  most  liberal  of  these 
American  statutee  is  that  which  went 
into  effect  in  Maseadiusetts  on  the 
first  of  July,  1867.  See  Mass.  Acts 
1867,  c.  56.  See  also  Act  1870,  and 
Mass.  Rey.  Laws,  e.  73,  §  3.  Many 
Stated  haye  limited  the  rate  of  in- 
terest ciiargeable  on  small  loans.  See, 
for  example,  Mass.  Rey.  Laws,  c.  102, 
I  51,  and  amendments.  And  see  sum- 
mary of  State  interest  laws,  in  Bouy. 
Diet.  "  Interest."  In  other  ways, 
bnoh  as  the  mitigation  of  eeyere  stat- 
ute penalties  against  the  offence  of 
usury,  the  progress  of  an  enlightened 
public  sentiment  on  this  subject  is 
plainly  perceptible. 

It  is  ae  yet  too  early  to  judge  of 
the  probable  result  of  these  new  ex- 
periments in  usury  legislation.  While, 
in  the  main,  parties  who  are  left  free 
to  make  their  own  bargains  learn 
speedily  what  is  for  their  mutual  ad- 


yantage,  it  is  doubtless  a  legitimate 
proyinoe  of  the  legislature  to  guard 
tiiose  who  are  peculiarly  exposed  to 
a  creditor's  oppression  and  extortion. 
But  while  incompetent  parties  should 
be  thus  protected  against  their  con- 
tracts generally,  any  attempt  of  the 
public  to  interfere,  not  on  behalf  of  a 
careless  and  improyident  class  of  pri- 
yate  indiyiduals,  but  with  reference 
to  a  class  of  priyate  transactions  in 
w^iioh  the  most  shrewd  and  intelli- 
gent might  engage  on  either  side  as 
weU  as  the  timid  and  inexperienced, 
certainly  appears  dangerous.  It  is 
said  that  Solon,  in  the  laws  whioh  he 
gaye  to  the  Athenian  republic,  al- 
lowed parties  to  regulate  the  rate  of 
interest  by  their  own  contracts.  This, 
•howeyer,  we  are  told,  ib  the  only 
known  exception  to  the  uniyersal  prac- 
tice among  the  ciyilized  nations  of 
ancient  times,  where  the  taking  of 
interest  was  permitted  at  all, — 
namely,  of  drawing  a  distinction  be- 
tween legal  and  illegal  rates,  and 
punishing  those  who  oyerstepped  the 
mark ;   and  a  distinguished  scholar  of 
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§  252.    Interest  and  Usury  to  be  Considered  in  Order. 

With  the  preliminary  caution  to  the  reader  that  he  stands  upon 
contested  ground,  we  proceed,  then,  to  consider  the  leading  doc- 
trines of  the  English  and  American  courts  toudiing  this  much 
controverted  subject  of  interest  and  usury;  first  treating  of  in- 
terest, or  that  rate  for  the  use  of  money  which  falls  within  the 
local  statute,  and  then  passing  to  usury,  or  the  rate  which  falls 
without  the  statute  and  is  illegal. 

§  253.    As  to  Interest ;  When  Payable  on  Contracts. 

I.  Concerning  the  payment  of  interest,  it  may  be  stated  in 
general  that  interest  is  payable  whenever  by  express  agreement 
between  themselves  the  parties  have  stipulated  that  it  shall  be 
paid  by  the  one  to  the  other.  Any  express  promise  of  this  sort 
is  usually,  though  not  always,  expected  to  be  in  writing.  A  writ- 
ten contract  to  pay  interest  is  enforceable  according  to  its  tenor. 
Interest  is  likewise  allowed  where,  from  the  course  of  dealings 
between  the  parties,  a  promise  to  pay  interest  is  implied.  And 
hence  it  may  be  generally  said  that  interest  as  incident  to  a  debt 
is  founded  upon  the  agreement  of  the  parties,  express  or  implied.^ 


modem  timed  states  that,  even  among 
the  Atheniane,  usage  fixed  the  rate  of 
interest  at  twelve  per  cent,  in  certain 
cases,  and  at  eigliteen  per  cent,  in 
others,  and  that  the  public  Yoioe  cried 
out  against  all  who  did  not  conform 
to  this  usage, —  as,  indeed,  it  might. 
De  Pauw.  Recfa.;  Phil.  5,  §  2;  Blyd. 
Usury,  3-5,  and  authorities  cited.  In 
Rome  all  sortb  of  experiments  were 
tried;  at  one  time  there  were  no 
laws  against  usury;  at  another  time 
interest  was  not  allowable  at  all; 
but  in  the  time  of  Justinian  rates 
were  established  within  liberal  limits, 
while  the  practice  of  taking  more  ex- 
orbitant interest  was  punished. 
Blyd.  ib.  We  must  then  admit  that 
the  lessons  of  human  experience  are, 


on  the  whole,  against  free  trade  in 
money,  and  favor  establishing  ratee 
within  more  or  less  liberal  limits; 
though  the  consequence  we  should 
prefer  to  take  —  so  different  are  the 
modem  from  the  ancient  methods  of 
trade  and  commerce,  not  to  add  of 
social  discipline  —  is  that  of  learning 
some  lessons  from  our  own  experience. 

Penalties  are  imposed  by  statute 
for  usury,  etc.,  but  a  contract  to  pay 
interest  is  not  a  penalty,  though  in- 
terest is  sometimes  imposed  after  a 
penal  fashion.  Robbins  v.  Maddy,  95 
Kan.  219,  147  Pac.  826. 

7.  See  Bouv.  Diet.  "Interest;'* 
Jones  V.  Mallory,  22  Conn.  386;  Hitt 
V.  Allen,  13  111.  592;  McLaughlin  y. 
fiauvi,  13  La.  Ann.  99.     The  law  of 
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ThxSBy  an  agreement  to  pay  inteieet  may  be  inferred  from  a  course 
of  dealing  between  the  parties,  where  interest  has  been  charged 
and  allowed  before  under  the  like  circmnstances,* 

Mercantile  usage  is  a  good  ground  upon  which  to  diarge  inter- 
est; by  which  we  mean  usage  in  the  particular  locality  and  with 
reference  to  the  particular  class  of  transactions  under  which  the 
question  of  interest  payment  arises.'  And  as  usage  bears  in  the 
direction  of  an  implied  contract,  we  may  add  that  the  custom  of 
a  creditor  to  charge  interest  which  has  not  been  brought  home  to 
the  debtor  will  not,  of  itself,  authorize  the  recovery  of  interest.^ 
Nor,  of  course,  can  mercantile  usage  avail  to  alter  the  express 
agreement  of  the  parties  in  this  respect.^ 

In  the  matter  of  debts,  something  is  usually  deemed  essential 
between  the  parties  to  fix  a  time  certain  for  payment;  and  inter- 
est does  not  begin  to  run,  in  the  absence  of  their  agreement,  before 
this  time  certain  has  arrived.  But  where  a  party  stipulates  to 
pay  a  fixed  sum  by  a  certain  day,  and  fails  to  do  so,  interest  is 
chargeable  against  him.^     As  to  debts  generally,  interest  is  not 


England  does  not  allow  interest  ex- 
cept hj  statute  or  contract,  or  the 
law  merchant.  Gosman,  Re,  17  Oh. 
D.  771.  Or  by  way  of  award  as  dam- 
ages for  the  wrongful  withholding  of 
money.  Webster  v.  Life  Assurance 
Society,  15  Ch.  D.  169. 

a.  Esterly  ▼.  Cole,  3  Comst.  502; 
Garson  ▼.  Alexander,  34  Miss.  528. 
But  an  action  will  not  lie  to  recover 
interest  some  time  after  the  principal 
has  been  paid  and  accepted,  on  any 
implied  contract.  Abbott  ▼.  Wilmot, 
22  Vt.  437;  Bobbins,  Ac.,  Ck>.  v. 
Brewer,  48  Me.  481. 

Interest,  it  is  held,  continues  to 
run  in  time  of  civil  war  on  debte  due 
from  a  citizen  of  one  belligerent  to  a 
citixen  of  the  other.  Spencer  t. 
Brower,  32  Tex.  663.  See  Ward  ▼. 
Smith,  7  Wall.  447;  Bean  y.  Chap- 
man,  62  Ala.   58.     The  mnning  of 


interest  upon  debts  is  not  suspended 
as  between  citizens  of  the  same  bel- 
ligerent. Williams  v.  State,  37  Ark. 
463. 

9.  Watt  ▼.  Hoch,  25  Penn.  St.  411; 
Ayers  ▼.  Metcalf,  39  111.  307;  Veiths 
▼.  Hagge,  8  Clarke,  163;  Esterly  ▼. 
Cole,  3  Comst.  502 ;  Fisher  ▼.  Sargent, 
10  Cush.  250.  Common  knowledge  as 
to  rate  of  interest,  see  Chamberlayne 
Evid.,  §  794. 

1.  Raybum  v.  Day,  27  111.  46. 

S.  Keener  y.  Bank  of  United  States, 
2  Penn.  St.  237. 

8.  .Steyenson.  y.  Maxwell,  2  Sandf. 
Ch.  273.  Payment  promised  upon  a 
future  contingent  eyent  is  not  at  a 
time  certain;  and  a  suitable  demand 
should  be  made  before  the  Sum  can 
carry  interest.  London  R.  y.  South 
Eastern  R.  (1803),  App,  C.  429. 
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recoverable  where  there  is  no  presumption  that  the  debt  should 
have  been  paid  sooner;  and  upon  an  unliquidated  or  open  or 
disputed  account,  no  such  presumption  arises.  It  is  otherwise, 
however,  on  an  account  stated  or  other  liquidated  sum,  whenever 
the  debtor  knows  precisely  what  he  is  to  pay  and  when  he  is  to 
pay  it ;  .and  here  interest  is  usually  recoverable.^  Where  no  time 
certain  is  fixed  for  payment  of  a  debt,  the  creditor  may  make  it 
certain  by  a  demand  of  payment,  or  something  equivalent;  and 
interest  will  then  b^n  to  run  from  the  time  such  demand  was 
made,  unless  the  debtor  had  sufficient  excuse  for  delaying  longer. 
Any  unliquidated  claim  for  service  rendered  requires  a  demand 
showing  what  is  claimed,  in  order  to  set  interest  running.^ 
Demand  having  been  properly  made,  the  debtor  is  in  default  if 
he  neglect  to  pay;  and  hence  it  may  be  said  that  the  debtor's 
default  in  the  payment  of  what  is  due  is  a  good  reason  for  claim- 
ing interest  from  the  time  of  his  default.^  But  upon  a  running 
account  and  before  a  final  computation  of  balances  between  the 
parties,  there  is  usually  no  default,  and  consequently  no  interest 
payable/  The  presentation  of  a  bill  or  account  with  the  balance 
struck  is  a  frequent  method  of  demand.  Where  a  definite  credit 
is  agreed  on,  interest  is  calculated  from  the  expiration  of  the 
credit.^  And  a  single  cash  sale  will  bear  interest  immediately 
upon  a  delivery  of  the  goods/  Mercantile  usage,  however,  goes 
far  towards  controlling  this  whole  subject;    and  each  case  must 


4.  See  Bour.  Di«t.  ''Interest;''  2 
Eurr.  1086;  McGlintock's  Appeal,  Z9 
Pemi.  St.  360;  Brainerd  t.  Ghamplain 
Trans.  Co.,  29  Vt.  154;  Davis  v. 
Walker,  18  Mich.  25 ;  Bsterly  y.  Cole, 
3  Comst.  502;  Crosby  v.  Mason,  32 
Conn.  482.  See  Vaiighan  ▼.  Howe,  20 
Wis.  497. 

5.  Soule  V.  Soule,  32  N.  E.  663,  157 
Mass.  451;  Farr  ▼.  Semple,  81  Wis. 
230. 

6.  See  Evans  v.  Beckwith,  37  Vt. 
285;  Maxey  v.  Eoiight,  18  Ala.  300; 


Adama  v.  Fort  Plain  Bank,  36  N.  Y. 
255. 

7.  This  does  not  prevent  parties 
from  expressly  stipulating  for  inter- 
est as  items  are  entered.  Willard  v. 
Pinard,  65  Vt.  160. 

8.  See  Casey  v.  Carver,  42  111.  225 ; 
David  V.  Conard,  1  Iowa,  336;  Bate 
V.  Burr,  4  Barring.  130. 

9.  Parke  v.  Foster,  26  Geo.  465; 
Foote  V.  Blanohard,  6  Allen,  221; 
Waring  v.  Henry,  30  Ala.  721. 
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depend  to  a  considerable  degree  upon  its  own  merits ;  reasonable 
delays  being  ezcnsed,  and  our  business  usage  seeming  to  sanetion 
the  idea  that  where  a  bill  is  sent  to  a  customer  for  a  debt  or  bal- 
ance struck)  no  interest  shall  be  computed  in  addition  unless  upon 
some  express  claim  or  warning  to  the  creditor^  or  when  payment 
is  vexatiouslj  dilatory,  and  dunning  or  a  suit  becomes  needfuL 

§  254.    The  Same  Subject. 

As  instance  of  the  foregoing  rules,  the  loss  on  a  policy  of 
insurance,  if  payable  at  a  time  expressly  fixed,  will  bear  interest 
presumably  from  that  time.^  Where  the  contract  is  to  pay  after 
so  many  days^  notice,  interest  would  not  be  payable  until  after 
the  expiration  of  that  period.^  On  money  due  for  labor,  interest 
may  be  recovered  after  a  demand  of  payment  made  at  the  expira- 
tion of  a  reasonable  time.^  And  on  cash  advances  interest  is 
usually  allowable  from  the  date  of  such  advance/  But  in  ordi- 
nary cases,  where  there  is  no  express  promise  to  the  contrary,  a 
party  should  not  generally  be  made  liable  for  interest  before 
maturity  of  the  debt,  or  until  he  becomes  in  some  manner  put  in 
default  for  not  paying  the  principal.^  A  debtor  may,  however, 
under  extreme  circumstances,  be  at  fault  by  n^lecting  to  ascer- 
tain the  amount  of  his  indebtedness;  so  that  his  mere  readiness 
to  pay  will  not  always  suffice  to  absolve  him  from  interest/ 


1.  Peoria,  Ac.,  Ins.  Co.  ▼.  Lewis,  18 
ni.  553;  SwaoMcot  Machine  Co.  y. 
Partridge,  5  Fost.  309. 

a.  See  Cruikshank  y.  Comyna,  24 
111.  602. 

8.  Ford  ▼.  Tirrell,  9  Gray,  401. 

4.  Field  y.  Burnam,  3  Bush,  518; 
Grimes  ▼.  Hagood,  19  Tex.  246.  But 
see  Hubbard  ▼.  Gharlestown  Branch 
K.  R.  Co.,  11  Met.  124. 

5.  Gray  ▼.  Gardiner,  54  Me.  477; 
Hollingsworth  ▼.  Hammond,  30  Ala. 
668. 

6.  See  McMahon  v.  New  York,  &c.. 


R.,  20  N.  Y.  463;  Hummel  ▼.  Brown, 
24  Penn.  St  310. 

See  Bright  ▼.  James,  36  R.  I.  492, 
81  Atl.  316  (default  on  a  definite  pay- 
ment) ;  Bradley  y.  McDonald,  157 
App.  Div.  572,  142  N.  Y.  S.  702 ;  Hall 
▼.  Graham,  112  Va.  560,  72  S.  E. 
105 ;  Lee  ▼.  Hill,  92  S.  C.  114,  75  S.  E. 
273  (disputed  items) ;  Stoddard  ▼. 
Sagal,  86  Conn.  346,  85  Atl.  519. 

As  to  liquidated  or  unliquidated 
accounts,  see  Buck  Co.  ▼.  Tietge,  166 
N.  W.  313  (Iowa,  1916);  Kuhn  v. 
Powell,   111   N.    E.    639    (Ind.   App. 
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§  255.  Rule  as  Affected  by  Statutes  Permittmg  a  Higher  Rate 
of  Interest. 
Where  the  law  allows  parties  to  establish  a  higher  rate  than  the 
regular  legal  or  statute  rate  of  interest,  and  they  make  a  contract 
stipulating  for  payment  at  the  higher  rate  on  a  day  certain,  it 
would  appear  from  some  eminent  English  and  American  author- 
ities that,  on  default  of  payment,  the  rate  fixed  by  statute  in  the 
absence  of  contract,  and  not  the  higher  rate,  continues  from  the 
day  when  payment  was  due,  unless  the  contract  was  eacplicit  in 


1016);  Chamberlam  ▼.  Des  Moines, 
172  Iowa,  500,  154  N.  W.  766 ;  Hoo^r 
Co.  ▼.  Neill,  87  S.  E.  855  (W.  Va. 
1916) ;  Simon  v.  Etgen,  213  N.  Y. 
589,  107  N.  E.  1066  (sum  ascertain- 
able) ;  Geohegan  v.  Union  Ry.  Co., 
266  HI.  482,  107  N.  E.  786;  Antbra- 
cite-Lumber  Co.  v.  Lucas,  249  Pa. 
517,  95  Atl.  80;  Wright  y.  Tacoma, 
87  Waah.  334,  151  Pac.  837;  Roe  y. 
Snatting^r,  91  Kan.  567,  138  Paa 
581;  Casualty-  Co.  y.  Beattie,  75 
Wash.  166,  136  Pac.  1153  (a  can- 
celled  insurance  policy)  ;  Caldwell  k 
Drake  y.  Pierce,  154  Ky.  328,  159 
S.  W.  692;  Scott  y.  Reynolds,  163 
N.  C.  502,  79  S.  E.  960;  People  y. 
Willoox,  153  App.  Div.  759,  138  N.  Y. 
S.  1055 ;  People  y.  Willcox,  207  N.  Y. 
943, 101  N.  E.  174;  Bennett  y.  Federal 
Coal  Co.,  74  S.  E.  418  (W.  Va.  1912) ; 
H.  C.  Browne  &  Co.  y.  Jno.  Sharkey 
Co.,  58  Ore.  480,  115  Pac.  156  (as- 
signee) ;  People  y.  Willcox,  207  N.  Y. 
743,  101  N.  E.  174  (arbitration  of 
<daim).  Where  sum  is  easily  ascer- 
tainable interest  is  usually  allowed 
now. 

See  Geohegan  y.  Union  R.  R.  Co., 
266  111.  482,  107  N.  E.  786  (delay  in 
suit  for  which  defendant  was  not  to 
blame) ;  Pennsylyania  Steel  Co.  y. 
New  York  City  R   R.  Co.,  198  Fed. 


778,  117  C.  C.  A.  660  (discretion  of 
equity) ;  McCowen  y.  Pew,  18  CaL 
App.  482,  123  Pac.  354;  Dame  y. 
Wood,  75  N.  H.  38,  70  Atl.  1081. 

Aa  to  unreasonable  delay  or  default 
in  payment  of  amount  due,  see  Inde- 
pendent Fiye  k  Ten  Cent  Stores  of 
N.  Y.  y.  Earles,  57  Ind.  App.  241,  106 
N.  E.  730^  1087;  Wakefield  y.  Spoon, 
100  S.  C.  100,  84  S.  E.  418;  Simon 
y.  Etgen,  213  N.  Y.  589,  107  N.  E. 
1066;  Rector  y.  Duntley  Co.,  189  111. 
App.  562;  Guynn  y.  Daugherty,  53 
Ind.  App.  598,  102  N.  E.  147;  Na- 
tional Soldiers'  Home  y.  Parrish,  194 
Fed.  940,  114  C.  C.  A.  576. 

See  further  Belleyue  Mills  v.  Bal- 
timore Trust  Co.,  214  Fed.  817  (trust 
company)  ;  Burr  y.  Commonwealth, 
212  Mass.  534,  99  N.  E.  323  (re- 
strained judicially) ;  McGonnell  y. 
Railways  Co.,  234  Pa.  396,  83  Atl. 
282;  American  Iron  Co.  y.  Air  Line 
R.,  233  U.  S.  261,  34  S.  C.  502  (sale 
on  a  State  credit) ;  DeWitt  y.  Key- 
stone Nat.  Bank,  243  Pa.  534,  90 
Atl.  340;  Galpin  y.  Chicago,  159  III. 
App.  135,  94  N.  E.  961  (ownership  of 
a  fund  in  dispute)  ;  Brown  y.  First 
Nat.  Bank,  49  Colo.  393,  113  Pae.  48» 
(misappropriation  of  fund) ;  Stone- 
broker  y.  Littleton,  119  Md.  173,  66 
Atl.  150  (sale  of  stock). 
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that  respect  or  some  new  understanding  is  created.^  But  on  this 
point  the  authorities  are  somewhat  in  oonflicty  and  a  decision 
might  turn  upon  the  interpretation  of  a  local  statute  or  of  the 
particular  contract.  The  well-considered  determination  of  the 
Massachusetts  courts  favors  the  opposite  construction,  and  relaxes 
as  against  the  lender ;  in  other  words,  where  a  contract  stipulates 
a  certain  rate  of  payment,  such  rate  continues  until  payment  or 
judgment;  and  such  is  the  rule  later  announced  of  many  other 
States.® 

Conformably  to  the  tenor  of  most  legislation  upon  this  subject, 
the  inference  is,  in  absence  of  express  stipulation,  that  only  the 
regular  statute  rate  of  interest  was  contemplated  under  the  r^ular 
rules  of  such  allowances.^  But  if  the  contract  contemplated  pay* 
ment  of  less  than  the  statute  rate,  that  contract,  so  long  as  cul- 
pable delay  cannot  be  allied  against  the  debtor,  should  be  re- 
spected.^    And  wherever  a  higher  rate  of  interest  is  expressly 


7.  BrewBter  ▼.  Wakefield,  22  How. 
118;  Ludwig  y.  Huntdnger,  5  W.  & 
S.  51;  Cook  V.  Fowler,  L.  R.  7  H.  L. 
27. 

8.  See  the  learned  opinion  of  Gray, 
C.  J.,  in  Union  InBtitution  y.  Boston, 
12$^  Mass.  82;  where  (in  a  case  relib- 
tive  to  mortgage  interest)  the  au- 
thorities on  each  side  are  fully  stated. 
The  English  case  of  Ckx^  y.  Fowler, 
supra,  is  here  criticised.  But  the 
Supreme  Court  of  the  United  States 
supports  a  similar  Yiew.  Brewster 
Y.  Wakefield,  supra.  That  rule  has 
heen  adopted  as  general  in  Kansas, 
Minnesota,  South  Carolina,  Rhode 
Island,  Kentucky,  Arkansas,  and 
Maine,  and  in  PennsylYania  it  long 
ago  prsYailed.  In  New  York  the 
question  appears  to  be  open.  But 
see  Sands  y.  Gillian,  144  N.  Y.  S. 
337,  15$^  App.  DiY.  37.  In  Indiana, 
California,  Texas,  New  Jersey,   Illi- 


nois, Wisconsin,  Iowa,  NeYada,  Ten- 
nessee, Ohio,  Michigan,  and  Virginia, 
the  doctrine  upheld  in  Massachusetts 
is  fsYored;  though  in  some  of  these 
instances  because  of  statute.  See  also 
Wadesboro  Cotton  Mills  y.  Bums, 
114  N.  C.  353,  19  S.  E.  238. 

It  is  generally  admitted  that  at  all 
eYents  the  intent  of  the  parties,  if 
expressed  with  sufficient  clearness, 
will  control  the  question.  Union  In- 
stitution Y.  Boston,  120  Mass.  05. 

9.  See  Burns  y.  Anderson,  68  Ind. 
202;  161  S.  W.  26  (T«.). 

1.  Pierce  y.  SaYings  Bank,  129 
Mass.  425. 

As  to  the  constitutionality  of  cer- 
tain American  acts  relating  to  inter- 
est rates,  see  Hubbard  y.  Callahan,  42 
Conn.  524;  Winchester  y.  Building 
Association,  12  Bush,  110;  Wilcox  y. 
Murtha,  41  App.  DiY.  409. 
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reserved  to  be  paid  after  maturity,  such  interest  is  recoverable 
unless  the  statute  prohibits.^ 

§  256*    Interest  on  Negotiable  Inttnim€nti»  etc 

The  computation  of  interest  on  bills  and  notes  is  frequently  a 
matter  of  judicial  oc^nizance ;  and  the  principles  already  noticed 
here  apply  with  some  variations.  It  is  usual  in  a  bill  or  note  to 
express  the  maker's  intention  of  paying  (whether  on  demand  or 
at  u  time  certain)  ^^  with  interest/'  —  these  words  signifying  an 
intent  to  pay  the  legal  or  statute  rate  of  interest ;  or  if  the  statute 
gives  parties  the  option  of  fixing  higher  rates  by  contract,  the 
expression  is  with  interest  at  such  other  rate  as  they  may  have 
plainly  agreed  upon.  Here  the  rate  is  inferable  from  the  con- 
tract; and  the  contract  may  of  course  be  to  pay  interest  from 
date,  though  the  note  be  payable  at  a  later  day.  But  on  a  time 
note,  where  interest  is  not  expressed,  interest  runs  only  from  its 
maturity.^  A  note  payable  on  demand  draws  no  interest  until 
a  demand  or  the  institution  of  a  suit,  unless  the  parties  have 
otherwise  expressed  their  intention.  But  a  note  payable  ^^with 
interest,"  whether  on  demand  or  on  time,  would  bear  interest  from 
its  date.^  Where  a  note  is  made  payable  at  a  day  certain  with 
less  interest  than  the  lawful  rate,  or  without  interest,  and  if  not 
then  paid  "with  lawful  interest  until  paid,"  or  similar  expres- 
sions, lawful  interest  is  to  be  computed  from  the  date  of  the  note, 

a.  Sheldon  y.  Pnieosner,  52  Kan.  permitted  contract.  As  to  unreason- 
579,  35  Pac.  201,  22  L.  R.  A.  409;  able  rate,  see  Gate  ▼.  Merrill,  109 
Spooner  y.  Boberts,  180  Mase.  191,  Me.  424,  84  Atl.  897.  Interest  im- 
62  N.  E.  4.  See  Harbison,  Re,  posed  for  misappropriation  of  funds 
107  S.  W.  849  (Ark.)  (error) ;  Wentr  in  Earle  ▼.  Whiting,  196  Maes.  371, 
worth  ▼.  Manhattan  Ck).,  218  Mass.  91,  82  N.  E.  32.  Of.  Moylan  y.  Moylan, 
106  N.  E.  118;  Holmes  y.  Holt,  90  49  Wash.  341,  95  Pac.  271  (mere  mis- 
Kan.  774,  136  Pac.  246;  Atchison  y.  take) ;  Pullis  y.  Somenrille,  218  Mo. 
Golden  Gate  Co.,  21  Cal.  App.  168,  624,  117  S.  W.  736 ;  Lowndes  y.  City 
131  Pac.  107 ;  Cowgill  y.  Jones,  99  N«t.  Bank,  82  Conn.  8,  72  Atl.  150. 
Mo.  App.  390;  Sanford  y.  Litohen-  S.  See  2  Pars.  Bills  and  Notes,  392, 
berger,  62  Neb.  5C1,  87  N.  W.  305.  393. 

Custom,  of  course,  cannot  be  set  up         4.  lb.    And  see  Gardner  y.  Bamett, 

against    a    plain    statute    direction,  36  Ark.  476. 
though  it  might  as  presuming  some 
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if  it  be  not  paid  at  maturity/  And  so,  too,  the  interest  on  a  note 
for  a  particular  sum^  payable  with  interest  on  the  happening  of  a 
certain  eyent,  should  be  computed  from  the  date  of  the  note.^ 
Where  a  note  bears  interest  from  maturity,  the  interest  begins  to 
run  from  the  day  of  payment  specified,  without  allowing^  as  it 
appears,  for  days  of  grace/  It  might  be  fair  to  suppose  that  the 
rate  specified  in  a  note  continues  after  its  maturity,  rather  than 
the  lesser  or  ^^  legal  rate,"  if  it  remains  unpaid ;  but  this,  we  have 
seen,  is  by  no  means  certain/  Sometimes  notes  are  made  pslyable 
at  some  future  period  with  interest  annually  or  semi-annually,  or 
with  the  principal  payable  by  instalments ;  and  then  complicated 
questions  arise  as  to  compounding  interest,  in  case  of  the  maker's 
default,  or  concerning  a  computation  with  allowance  of  the  partial 
payments  he  has  made;  and  of  these  matters  we  shall  speak 
presently.  Sometimes,  again,  they  are  made  payable  at  a  future 
day,  and  instead  of  bearing  interest  are  sold  at  a  discount  to  banks 
or  individuals.  This  last  is  manifestly  an  indirect  method  of 
obtaining  interest;  and  we  presume  that  a  time-note  thus  dis- 
counted would  bear  only  legal  interest  tram  the  date  when  it  fell 
due,  whatever  the  rate  of  discount  might  have  been.'  The  main 
inquiry  is  as  to  what  the  parties  in  the  particualr  contract  intended 
expressly  or  with  reference  to  custom  or  statute  in  such  cases. 

Where  an  instrument  is  sued  upon  which  on  its  face  amounts 
simply  to  a  mere  acknowledgment  of  debt  and  not  a  promissory 


5.  Daggett  ▼.  Pratt,  15  Maw.  177; 
Hackenberry  y.  Shaw,  11  Ind.  392; 
Pitman  v.  Barret,  35  Mo.  84. 

6.  Waaliband  ▼.  Waahband,  24 
Gonii.  500. 

7.  See  Ogden  ▼.  Saunders,  IZ  Wheat. 
213 ;  Sparhawk  ▼.  Willa,  6  Gray,  164. 

That  action  may  be  maintained  for 
the  interest  provided  by  the  terms  of 
a  note  after  the  principal  haa  been 
paid,  see  Hendry  ▼.  Hendry,  32  Ind. 
349. 

8.  See  preceding  section.    And  eee 


Bamsdell  ▼.  Hulett,  50  Kan.  440,  31 
Pac.  1092 ;  Nye  ▼.  King,  94  Mich.  411, 
54  N.  W.  178.  Interest  accepted  in 
advance  on  a  demand  loan  is  prima 
facie  evidence  of  an  agreement  to  for- 
bear collection,  but  not  that  the  un- 
earned interest  shall  be  refunded  if 
the  maker  pays  off  sooner.  Skelly  ▼. 
Bristol  Bank,  63  Conn.  83,  26  Atl. 
474,  19  L.  R.  A.  tP99. 

9.  See  United  States  Bank  ▼. 
Ohapin,  9  Wend.  471;  Chamblise  ▼. 
Robertson,  23  Miss.  302. 
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note^  and  which  imports  nothing  as  to  the  payment  of  interesti  it 
is  held  that  interest  is  oomputable^  in  the  absence  of  contract^ 
usage,  or  fraud,  only  from  the  date  of  the  writ  where  no  earlier 
demand  of  payment  was  made.^  But  as  illustration  of  what  a 
mutual  intent  outside  the  instrument  or  mere  usage  might  accom- 
plish, we  should  observe  that  various  cases  insist  that  a  promissory 
note  or  any  other  instrument  promising  specifically  to  pay  money, 
without  any  fixed  time  stated,  nor  words  requiring  a  demand,  is 
payable  in  law  immediately,  so  that  interest  should  run  from  its 
date.2 

On  bank-notes,  though  redeemable  on  presentation,  interest 
does  not  accrue  before  a  demand  and  refusal  to  pay,  except,  per- 
haps, in  case  of  a  notorious  suspension  of  payment,  where  the 
demand  would  be  a  useless  formality.^  ^or  does  a  special  deposit 
of  funds  for  mere  safe-keeping  properly  draw  interest.^  The 
coupons  attached  to  railroad  and  other  bonds  draw  interest  after 
the  payment  of  them  has  been  unjustly  neglected  or  refused.^ 
So,  as  to  dividends  declared  on  stock,  interest  is  not  usually 
cha^able  until  demand  and  a  corresponding  default  of  payment.^ 


1.  Gay  V.  nocke,  161  Maw.  115,  23 
N.  E.  835,  7  L.  R.  A.  392. 

a.  Horn  ▼.  Haii«en,  56  Minn.  43, 
67  N.  W.  315,  22  L.  R.  A.  «17  (the 
case  of  a  "wheai  ticket"),  and  au- 
thorities cited;  Sell«ck  ▼.  French,  1 
Am.  Lead.  Cas.  (4th  ed.)  507.  Any 
promiflflory  note  is  a  yalid  unilateral 
writing,  supported  by  coneideration, 
and  not  within  the  Statute  of  Frauds. 
Hence  the  transaction  may  be  proved 
by  the  writing  and  by  parol  together. 

8.  Crawford  ▼.  Bank  of  Wilming- 
ton, Phill.  (N.  C.)  136;  In  re  Here- 
fordshire, Ac.,  Co.,  L.  R.  4  Eq.  250. 
But  see  2  Pars.  Bills  and  Notes,  88. 

4.  Duncan  ▼.  Magette,  26  Tex.  246. 
But  as  to  damages  l^  way  of  punish- 
ment for  a  default  in  surreiidering, 
see  S  257,  po8t. 


5,  Beaver  ▼.  Annstiong,  44  Penn. 
St.  63 ;  Mills  ▼.  Jefferson,  20  Wis.  50 ; 
Aurora  City  ▼.  West,  7  Wall.  82; 
Whitaker  ▼.  Hartford  R.,  8  R.  I.  47, 
78  S.  E.  772;  Humphieys  ▼.  Morton, 
100  111.  592. 

6.  State  ▼.  Baltimore  k  Ohio  R.  R. 
Co.,  6  Gill,  363. 

But  as  to  the  warrants  and  oUi- 
gations  of  a  State  or  municipal  oor- 
poration,  a  different  rule  (as,  e.  g,, 
that  of  statute  authority)  may  apply, 
so  as  to  prevent  the  recovery  of  in- 
terest altogether.  See  Allison  v.  Ju- 
niata County,  50  Penn.  St.  351 ;  Pddn 
V.  Reynolds,  31  111.  529;  Ashe  ▼.  Har- 
ris Ooonty,  55  Tex.  40;  Gray  ▼.  State, 
Tdlnd.  567;  §  262,  pos^ 
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If  there  are  no  funds  at  the  place  where  coupons  are  to  be  pre- 
sented for  payment,  a  demand  does  not  appear  to  be  necessary  in 
order  to  make  them  draw,  interest^  But,  on  the  other  hand,  it  is 
held  that  where  the  interest-bearing  loans  of  a  corporation  are  made 
payable  at  a  fixed  place  and  time,  and  the  corporation  is  prepared 
to  pay  accordingly,  the  interest  thereon  ceases  at  that  time, 
whether  the  bond  or  evidence  of  indebtedness  be  presented  or  not* 
The  disposition  of  our  latest  cases  is  to  regard  interest  coupons 
which  are  expressed  in  form  like  individual  promissory  notes,  as 
bearing  interest  each  from  maturity  for  simple  default  if  duly 
presented  and  dishonored ; '  and  a  similar  rule  is  applied  to 
instalments  of  interest  on  a  note  with  semi-annual  or  other 
periodical  rests.  ^ 


7.  North  Penn.  R.  R.  Co.  t.  Aduns^ 
54  Penn.  St.  1^4. 

8.  Emlen  y.  Lehigh  Coal  Co.,  47 
Penn.  St.  76. 

a.  See  BeattyB  ▼.  Solon,  64  Hun, 
120,  19  N.  Y.  S,  37;  Solon  v.  Wil- 
liauMburgh  Say.  Bank,  114  N.  Y.  12^, 
21  N.  £.  168 ;  Hall  ▼.  Scott,  00  Ky. 
340,  13  S.  W.  249.  Supposing  sach 
intei«8t,  together  with  interest  <m 
the  principal  sum,  not  to  exceed  the 
maximum  legal  rate  of  interest  on 
the  principal.  Murtagh  v.  Thomp- 
son, 28  Neb.  358,  44  N.  W.  451.  But 
mdh  interest  coupone  ought  to  have 
been  duly  presented  for  payment. 
Bailey  v.  Buchanan,  115  N.  Y.  297,  23 
y.  E.  155,  6  L.  R.  A.  562,  n.  And 
■ome  cases  disincline  to  applying  the 
mle  of  interest  coupons  to  a  note 
with  periodical  rests.  Bowman  y. 
Neely,  151  111.  37,  37  N.  E.  840. 

1.  In  Hall  y.  Scott,  90  Ky.  340,  13 
S.  W.  249,  Bennett,  J.,  lays  down  the 
rule,  that  where  a  promissory  note 
proyides  that  it  shall  bear  interest 
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payable  semi-amiiMlly,*  eadh  semi* 
annual  instalment  of  interest  bean 
interest  from  ite  own  maturity  until 
paid,  as  any  other  interest-bearing 
debt;  but  the  interest  should  be 
computed  semi-annually  only  until 
the  maturity  of  the  note,  after  whieh 
interest  on  the  whole  note  should  be 
presumably  computed  in  the  ordinary 
way ;  though  interest  on  each  |»«ced- 
ing  instalment  then  unpaid  should  run 
until  paid.  Why  this  same  rule 
should  not  be  applied  to  interest  in- 
stalments falling  due  after  the  note 
matures,  appears  founded  on  the  pre- 
sumption that  no  such  undertaking 
existed;  for  the  agreement  to  pay 
interest  by  instalments  before  matur- 
ity of  the  debt  itself  is  a  special  con- 
tract by  which  the  creditor  reoeiyes 
more  benefit  than  by  taking  principal 
with  interest  at  maturity;  euch  a  con- 
tract beyond  maturity  must  therefore 
specially  appear.  See  §  263.  And  see 
Burke  y.  TnJbm,  137  Ky.  580,  186 
S.  W.  185. 
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§  257.    Interest  Impoeed  by  Way  of  Punishment. 

A  debtor  who  is  in  default  for  not  paying  money  in  pnrsnanoe 
of  his  ccmtnict  is  often  considered  liable  for  interest  by  way  of 
indemnity,  or  as  a  punishment  for  wrongfully  detaining  what  he 
owed.  And  we  find  interest  allowed  in  the  nature  of  damages 
for  breadi  of  contract^  for  unreasonable  and  vexatious  delay  in 
payment  of  debts,  and  in  certain  wrongful  acts  of  a  similar  char- 
acter; and  local  statutes,  too,  are  frequently  explicit  in  this  re- 
spect^ But  to  make  what  the  law  deems  an  unreasonable  and 
vexatious  delay,  and  generally  to  justify  the  allowance  of  interest 
in  the  nature  of  damages,  it  is  not  enough  that  something  was  due 
over  which  there  had  been  an  honest  controversy;  nor  that,  by 
some  mutual  miatAlce  of  the  parties,  the  whole  sum  due  had  not 
been  paid,  or  too  much  had  been  received;  but  there  should 
appear  to  have  been  a  want  of  good  faith  and  fair  dealing  on  the 
part  of  the  one  from  whom  interest  is  claimed  on  any  such 
ground.^  A  holder  of  collateral  securities  who  appropriates  the 
fund  to  his  own  use  is  liable  for  interest.^  And  for  the  wrong- 
ful detention  of  money  due  for  goods  sold  and  delivered, —  the 
time  of  payment  having  been  previously  agreed  upon, —  interest 
may  be  claimed  by-way  of  damage,  if  not  by  virtue  of  the  con- 
tract itself.^  But  whether,  for  a  mere  non-delivery  of  goods  by  a 
common  carrier  or  other  person,  there  being  no  delinquency,  fraud, 
or  injustice  on  his  part,  interest  is  always  allowable  as  a  matter  of 
law,  is  in  dispute  and  may  well  be  doubted/  Where  an  excessive 
amount  is  d^nanded,  and  the  debtor  offers  to  pay  all  that  is  actu- 


S.  Jones  V.  M&Uory,  22  Conn.  386; 
Sammifl  ▼.  Clark,  13  111.  544;  Leake, 
Ac.,  Orphan  Houee  ▼.  Lawrence,  11 
Paige,  80;  Drury  ▼.  Crow,  7  Wall. 
200;  Rogers  ▼.  West,  0  Ind.  400; 
Devine  y.  Edwards,  101  111.  138. 

S.  Hubbard  y.  Charleatown  Branch 
R.  R.  Co.,  11  Met.  124;  Passenger 
Railway  Co.  v.  Philadelphia,  51  Penn. 
St  465. 

4.  Tarpley  ▼.  Wilson,  33  Miss.  467. 


5.  National  Lancers  y.  LoYering,  10 
Foet.  511. 

6.  See  Chicago,  Ac.,  R.  R.  Co.  t. 
Ames,  40  111.  240;  Kyle  y.  Laurens 
R.  R.  Co.,  10  Rich.  382;  Fowler  y. 
DaYenpqrt,  21  Tex.  626;  Dana  y. 
Fieldler,  12  N.  Y.  40;  Richmond  y. 
Bronson,  5  Denio,  55.  In  case  of  a 
loM  for  which  a  carrier  is  found  lia- 
ble, interest  is  recoverable  upon  the 
Yalue  of  the  property  from  tbe  date 
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ally  due,  the  creditor  cannot  claim  interest  on  the  proper  balance 
from  the  time  of  the  demand;  for  the  delay  is  through  his  own 
fanlt.' 

Independently  of  this  consideration  of  unreasonable  and  yexa- 
tious  delay  and  wrongful  conduct,  interest  cannot  be  allowed  upon 
unliquidated  damages  for  the  non-performance  of  a  contract; 
and  this  principle  is  of  general  application.'  And  where  the 
condition  of  a  penal  bond  is  the  performance  of  some  collateral 
act|  interest  upon  the  assessed  damages  does  not  necessarily 
accrue.^  In  an  action  for  the  breach  of  a  contract  by  whose  terms 
damages  for  the  breach  are  liquidated,  interest  is  properly  chai^ge- 
able  upon  the  amount  fixed  as  with  reference  to  the  date  when 
defaidt  occurred  in  paying  such  damages.^ 


of  loM.    Mote  ▼.  Chicago  R.,  27  Iowa, 
22. 

7.  Lusk  ▼.  Smith,  21  Wis.  27.  For 
the  applicatioii  of  the  rule  of  recov- 
ering interest  by  way  of  damages  to 
debts  maturing  under  a  special  con- 
tract»  which  provides  for  other  than 
the  usual  or  l^al  rate,  see  Gray, 
C.  J.,  in  Union  Institution  y.  Boston, 
129  Mass.  82,  commenting  upon  the 
various  discordant  authorities.  Large 
rates  stated  in  case  the  note  is  not 
paid  at  maturity  are  penal  in  their 
nature  and  not  to  be  favored  in  a 
simple  default.  Richardson  v.  Camp- 
bell, 34  Neb.  181,  51  N.  W.  753. 

8.  Bockmaster  v.  Grundy,  3  Gilm. 
826. 

•.  Trice  v.  Turrentine,  13  Ired.  212. 
See  Ward  v.  Smith,  7  Wall.  447. 

1.  Winch  V.  Mutual  Benefit  Ice  Co., 
88  K.  T.  618.  But  a  bond  for  the 
payment  of  a  fixed  sum  is  presumed 
to  bear  interest  from  its  date,  though 
no  time  of  payment  is  mentioned  and 
nothing  is  said  therein  experssly  of 
demand  or  interest.    Forster  v.  Wand- 


lass,  7  T.  R.  117,  120;  Purdy  v.  Phil- 
lipb,  11  N.  Y.  406. 

Shepard  v.  New  York,  216  N.  Y. 
251,  110  N.  E.  435  (waiver  of  inter- 
est) ;  Gimbel  v.  Barrett,  218  Fed.  880 
(Pa.  D.  C.  1914)  (carrier's  over- 
charges) ;  Kretsinger  v.  Emering,  169 
Iowa,  59,  150  N.  W.  1038  (interest 
recovered  later  than  payment  of  prin- 
cipal) ;  Geoh^gan  v.  Union  Ry.  Co., 
266  111.  482,  107  N.  E.  786;  Wash  v. 
Noel,  160  Ky.  547,  170  S.  W.  197; 
Easter  v.  Virginian  Ry.  Co.,  86  S.  E. 
37  (W.  Va.  1916)  (as  to  tort  ac- 
tions) ;  Shoop  V.  Fidelity  (3o.,  124 
Md.  135,  91  Atl.  753  (interest  added 
by  jury) ;  Kimball  v.  Williams,  36 
App.  D.  C.  43  (waiver  of  interest)  ; 
Bassick  Gold  Mine  Co.  v.  Beardsley, 
49  Colo.  275,  112  Pac.  770;  Kauf- 
mann  v.  Kaufmann,  239  Pa.  42,  86 
Atl.  634. 

Where  a  fund  in  litigation  is  de- 
posited in  a  bank  paying  interest  by 
order  of  the  court,  this  interest 
should  suflice.  Delta  Land  Co.  v. 
Sherwood,  187  HI.  App.  167. 
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§  258.    Interest  Where  Suit  is  Brought 

The  principles  already  discussed  apply  to  suits,  whether  at  law 
or  in  equity  or  admiralty;  while  at  the  same  time  matters  of 
practice  must  depend  laigely  upon  local  usage  and  the  local  stat- 
utes. In  general,  upon  unliquidated  and  practically  unascer- 
tained demands,  interest  can  be  recovered  only  from  the 
conmiencement  of  the  suit,  and  not  from  a  previous  demand, 
unless  fraud,  bad  faith,  or  vexatious  delay  is  imputable  against 
the  defendant;  and  where  the  debt  ordinarily  bears  no  interest 
before  demand  and  default  of  payment,  a  demand  must  be  proved, 
or  else  a  like  rule  will  be  applied  in  the  computation  of  interest.^ 
But  the  commencement  of  a  suit  is  a  sort  of  judicial  demand ;  and 
even  an  award  will  carry  interest  from  the  date  of  its  entry  and 
not  from  that  of  judgment  upon  it.^  The  allowance  of  interest 
in  suits  by  way  of  damages  is,  after  all,  hardly  a  matter  of  strict 
law,  and  may  be  said  to  rest  mainly  in  the  discretion  of  a  jury.^ 
And  while  judgments  do  not  at  the  common  law  bear  interest,  it 
is  now  the  practice  in  most  parts  of  this  country  to  allow  a  judg- 
ment or  decree  to  carry  interest  until  paid,  if  there  be  no  special 
reason  for  disallowance.^  One  who  is  enjoined  against  paying 
over  money  may  protect  himself  by  paying  the  money  into  court ; 


Interest  makes  eometimes  a  distinct 
cause  of  action. 

a.  Palmer  ▼.  Stookwell,  9  Gray, 
237 ;  Ordway  ▼.  Colcord,  14  Allen,  50 ; 
Hunt  ▼.  Smith,  3  Rich.  Eq.  465; 
Stimpson  ▼.  Green,  13  Allen,  326; 
Lyon  y.  Byington,  10  Iowa,  124;  Hall 
▼.  Farmers  Bank,  55  Iowa,  612;  Urn- 
bria,  The,  11  U.  S.  App.  601.  Where, 
after  a  public  officer's  death,  his  bond 
was  sued  without  previous  demand 
on  his  representatives  or  notice  to 
the  sureties,  it  was  held  that  inter- 
est could  only  be  recovered  from  the 
date  of  service  of  the  writ  United 
States  V.  Curtis,  100  U.  S.  110.  As 
to  intereM  after  demand,  see  §  253. 


No  interest  in  insolveni  proceedings 
usually.  Atlanta  Nat.  Bank  v.  Four 
States  Grocer  Co.,  135  S.  W.  1135 
(Tex.).  No  interest  on  funds  in  liti- 
gation, see  Brooks  v.  Kerr,  223  Fed. 
1016,  139  C.  C.  A.  612. 

S.  Buckman  v.  Davis,  28  Pens.  St. 
211;  Neal  v.  Freeman,  85  N.  C.  441. 
Unless  a  claim  be  such  that  interest 
can  be  &et  running  by  a  demand,  in- 
terest cannot  be  allowed  from  the 
time  of  commencing  the  action. 
White  V.  Miller,  78  N.  T.  303;  Hall 
V.  Farmers'  Bank,  55  Iowa,  612. 

4.  Lincoln  v.  Claflin,  7  WalL  130. 

5.  See  Hemmenway  v.  Fisher,  30 
How.  255. 
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and  as  to  a  garnishee  or  tmstee,  unless  he  nses  or  makes  profit 
upon  the  money  for  which  he  is  liable,  or  has  been  bound  by 
express  or  implied  contract  to  pay  interest  upon  it  independently 
of  the  suit^  he  is  not  chargeable  with  interest,  the  presumption 
being  that  he  keepe  the  fund  intact  to  answer  the  judgment  of 
the  court/ 

§  259.    Interest  in  Transactions  Relating  to  Real  Estate;    on 
Rents,  Mortgage  Debts,  etc 

Interest  is  frequently  chargeable  in  transactions  relating  to  real 
as  well  as  personal  property.  Thus  interest  is  frequently  allowed 
upon  rent  from  the  time  it  becomes  due  ;^  though  the  right  to  claim 
it  independently  of  some  demand  and  default  under  a  lease  might 
be  affected  by  the  usual  course  of  dealing  between  landlord  and 
tenant  or  their  mutual  agreement.^  And  the  judgment  in  a  fore- 
closure suit  brought  to  enforce  the  payment  of  a  real-estate  mort^ 
gage  note  may  be  permitted  to  include  interest  for  the  whole 
period  claimed,  though  a  suit  upon  the  note  were  barred  by  the 
Statute  of  Limitations;  the  covenants  of  the  mortgage  bearing 
up  the  whole  transaction.^  But  where  a  tender  of  the  debt  has 
been  made  by  the  mortgagor  pursuant  to  law,  and  there  is  delay, 
through  f  aidt  of  the  mortgagee,  in  discharging  the  mortgage  and 
restoring  the  premises,  interest  should  not  be  allowed  on  the  debt 
subsequently  to  the  tender.^     Of  course,  if  the  party  having  the 


6.  Irwin  ▼.  Pitt«ft>urgh,  &e.,  R.  R. 
Co.,  43  Penn.  St.  488;  Rennell  ▼. 
Kimball,  5  Allen,  356;  Moore  v.  Low- 
rey,  25  Iowa,  336;  Blodgett  ▼.  Gard- 
iner, 45  Me.  542 ;  Gandee  y.  Webster, 
0  Ohio  St.  452;  Lilley  ▼.  Life  Ins.  Co., 
92  Mich.  153,  52  N.  W.  631;  Mam. 
V.  WeBtera  Un.  Tel.  Co.,  141  U.  S.  40. 

General  works  on  Damages,  Prac- 
tice, Ac.,  may  well  be  conaulted,  as 
to  tlie  Judicial  allowance  of  interest 
in  mits.  Flnctnations  of  the  statute 
as  to  allow«aee  of  interest,  consid- 


ered, in  decreeing  interest  on  a  long 
account.  Wilson  ▼.  Cobb,  31  N.  J. 
Eq.  91;  Taylor  ▼.  Wing,  84  N.  Y.  471. 

7.  Stockton  ▼.  Guthrie,  5  Barring. 
204;  White  v.  Walker,  31  111.  422; 
McQuesney  v.  Heister,  33  Penn.  St. 
435;  Bumham  ▼.  Best,  10  B.  Monr. 
227;  Van  Rensselaer  ▼.  Jewett,  2 
Cdmst.  135;  Wagstaff  ▼.  Smith,  4 
Ired.  Eq.  1;  West  Chicago  Works  ▼. 
Sheer,  6  111.  App.  367. 

8.  Wiswell  y.  Baxter,  20  Wis.  680. 

9.  Brown  ▼.  Simons^  45  N.  H.  211. 


397 


§  260         THE  LAW  OF  PBBBONAL  PBOPXBTT.       [PABTIL 

right  to  redeem  tenders  the  mortgage-money  on  a  condition  which 
he  had  no  right  to  make>  he  cannot  after  a  refusal  insist  on  an 
abatement  of  the  interest.^  The  question  still  recurs  constantly, 
which  party  was  at  fault?  As  to  interest  in  general  on  a  real- 
estate  mortgage,  the  terms  of  the  bond  or  note  for  which  the  mort- 
gage is  security  should,  in  connection  with  our  present  discussion, 
determine  its  amount^ 

§  260.    Interest  as  to  Those  Holding  Trust  Funds^  etc. 

But  interest  is  not  only  in  practice  allowed  on  the  ground  of 
an  express  or  implied  contract,  or  by  way  of  essential  damage  for 
some  ndsconduct  In  thQ  case  of  guardians,  trustees,  factors,  and 
others  entrusted  with  the  management  of  funds  which  do  not 
belong  to  theol,  a  fair  element  of  consideration  is  that  property 
ordinarily  earns  a  r^ular  percentage  of  profit,  which  percentage 
belongs  no  less  to  the  true  owner  on  a  just  reckoning  than  the 
original  capital ;  and  this  is  a  good  reason  why  such  persons,  so 
far  as  their  connection  with  funds  is  for  management,  and  not  a 
temporary  custody  and  control,  should  be  charged  with  interest  on 
the  property  where  the  opportunity  to  invest  has  been  neglected, 

1.  Rives  Y.  Dudley,  3  Jones  Eq.  126.  Atl.  128  (guardian  of  lunatic) ;  Wai- 
S.  Union  Institution  ▼.  Boston,  129  son  ▼.  McManus,  223  Penn.  583,  72 
Mass.  82>,  and  caaes  cited.  A  mort-  Atl.  1066;  Feigner  v.  Slingluff,  109 
gagee's  Terbal  promise  to  reduce  the  Md.  474,  71  Atl.  978;  Roberts-Man- 
rate  of  interest  specified  in  the  mort*  Chester  Co.  v.  Wise,  140  111.  App.  443 
gage  is  not  binding  if  without  consid-  (valid  legal  statute) ;  Street  v. 
eration.  Harris  v.  Greveling,  80  Mich.  Thompson,  229  111.  613,  82  N.  E.  367; 
249.  Matter  of  Burke,  191  N.  Y.  437,  84 
Interest  on  separate  mortgage  notes  N.  E.  405 ;  Maryland  Casualty  Co. 
should  be  computed  apart.  Lowe  v.  .  v.  Omaba  Co.,  157  Fed.  514,  85  C.  C. 
Sohuyler,  187  Mich.  526,  153  K.  W.  A.  106;  Bell  v.  San  Francisco  Sav. 
786.  See  West  End  Trust  Co.  v.  Union,  153  Cal.  64,  94  Pac.  225; 
Wetherell,  77  N.  J.  Eq.  590,  78  Atl. '  Rosenberger  v.  Express  (Ik>.,  129  Mo. 
756;  American  Mortgage  Co.  v.  Wood-  .App.  105  (express  money  order) ; 
ward,  83  S.  C.  521,  65  S.  E.  739  ( right  Newburyport  v.  Fidelity  Ins.  Co.,  197 
to  contract  for  highest  statute  rate  Mass.  596,  84  N.  E.  895  (public 
on  overdue  interest) ;  Hennessey  v.  mon^) ;  Britton  v.  Chamberlain,  234 
Walsh,  142  HI.  App.  237;  Goldberg  111.  246,  84  N.  E.  895  (foreign  judg- 
V.  We»t  End  Co.,  78  N.  J.  L.  70,  73  meat). 
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without  some  good  excuse;  though  it  may  be  well  enough  said 
that  the  interest  allowed  in  such  case  is  because  of  one^s  default 
or  misconduct.^  Agents,  factors,  and  attorneys  are  chargeable 
with  interest  on  the  moneys  unreasonably  detained  which  they 
have  been  instructed  to  remiti  though  not  ordinarily  for  moneys 
collected  and  held  subject  to  the  owner's  order;  executors  and 
administrators,  on  account  of  the  temporary  nature  of  their  trust, 
are  shown  much  greater  indulgence  than  guardians  and  trustees 
in  this  matter  of  liability  for  interest,  and  generally  need  not 
account  for  interest  at  all;  and  all  parties  holding  properly  in 
trust  will  be  allowed  a  reasonable  time  to  invest.  Of  course,  no 
one  is  allowed  to  appropriate  the  profits  made  by  the  use  of  funds 
committed  to  his  keeping,  but  the  gain  accrues  to  principal,  client, 
or  cestui  que  trust,  as  the  case  may  be.^  Yet  one  who  is  a  mere 
stakeholder,  and  liable  at  the  same  time  to  answer  to  one  or  an- 
other  party,  is  held  not  liable  for  interest  upon  money  in  his 
hands,  though  he  makes  a  profit  by  its  use;  ^  an  exception  which 
cannot  be  safely  extended  far/ 

On  the  other  hand,  there  are  circumstances  under  which  one 
holding  a  place  of  trust  may  claim  the  allowance  of  interest  for 
advances  made  out  of  his  private  funds  for  the  benefit  of  the 
trust/ 


S.  See  Peny  TrnstB,  §  471 ;  Schoul. 
Dom.  Rel.,  §  364;  Clemenfl  ▼.  Cald- 
well, 7  B.  Monr.  171;  Bryant  y. 
Craig,  12  Ala.  354;  Schoul.  Ez'rs, 
§  538;  JobnBon  ▼.  Hedrick,  33  Ind. 
129. 

4.  lb.  And  see  Hauxhurst  ▼. 
Hovey,  2S  Vt.  644;  Barney  ▼.  Saun- 
ders, 10  How.  535;  Hill  y.  Hunt,  9 
Gitay,  66. 

5.  Jones  ▼.  Mallory,  22  Conn.  366. 

6.  See  Moors  ▼.  Washburn,  159 
Mask.  172,  34  N.  K.  182. 

Wben  a  loan  is  negotiated,  the  re- 
tention of  part  of  the  fund  for  an 


unreasonable  time  entitles  the  bor- 
rower to  a  rebate  of  interest.  Dodge 
▼.  TuUeys,  144  U.  S.  451.  And  wher- 
ever the  lender,  on  security  or  other- 
wise, refuses  to  receive  his  money  on 
reasonable  tender,  he  loses  the  right 
to  further  interest.  Loomis  v.  Knox, 
60  Conn.  343,  22  Atl.  771.  Where 
money  b  paid  into  the  bank  at  which 
the  note  was  payable,  no  interest  is 
payable  after  the  maturity  of  the 
note.  Cheney  v.  libby,  134  U.  S.  68. 
7.  2  School.  Wills  &  Es^,  §|  1541, 
1549. 
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§  261.    Interest  upon  Legacies  or  Annuities. 

Interest  is  frequently  payable  upon  legacies  and  annuities; 
but,  where  no  time  is  fixed  by  the  testator's  will,  the  general  prac- 
tice is  not  to  allow  interest  until  the  expiration  of  one  year  from 
the  death  of  the  testator,  at  which  time  a  legacy  is  properly  de- 
mandable ;  exception  being  made  in  favor  of  a  child  who  is  left 
without  other  provisions  for  maintenance  in  the  mean  time,  and 
who  should  be  paid  sooner.^ 

§  262.  Immunity  and  Privilege  of  Government  as  to  Interest. 
From  a  liability  for  interest,  the  State  usually  claims  exemp- 
tion, save  so  far  as  concerns  loans  made  on  its  express  contract 
and  with  legislative  authority.  The  usage  of  government  is  not 
the  usage  of  individuals ;  and  constitutional  limitations  of  author- 
ity are  imposed  upon  the  State  and  even  upon  municipal  corpora- 
tions, which  are  of  no  application  elsewhere.^ 

§  263.    Compound  Interest 

Compound  interest,  or  interest  upon  both  principal  and  inter- 
est, may  be  demanded  in  certain  cases ;  and  the  right  to  it  some- 
times arises  in  the  case  of  a  note  with  interest  payable  annually 
or  at  other  designated  periods,  where  the  debtor  runs  into  arrears 
on  the  payment  of  the  instalments  as  well  as  of  the  principal. 
Ordinarily,  simple  interest,  or  interest  by  computation  upon  the 
principal  sum  for  the  entire  period  of  default,  can  alone  be 
allowed  upon  a  debt;  and  it  is  thought  hard  and  iniquitous  for 
one  to  exact  compound  interest,  even  where  he  can  l^ally  claim 

S.  2  Redf.  Wills,  572,  and  cases  as  to  refunding  duties.  Marine  ▼. 
cited;  Allen  ▼.  Crosland,  2  Rich.  Eq. 
68;  Gill's  Appeal,  2  Penn.  St.  221; 
Roberts  v.  Malin,  5  Ind.  18;  Burtis 
▼.  Dodge,  1  Barb.  Cb.  77;  d  Schoul. 
Wills  k  Ex'rs,  §§  1481,  1482. 

9.  Gordon  ▼.  United  States,  7  Wall. 
188;  Pekin  ▼.  Reynolds,  31  HI.  529; 
State  ▼.  Mayes,  28  Miss.  706 ;  Tillson 
▼.  United  States,  100  U.  S.  43.     So 


Lyon,  62  Fed.  153.  See  §  256.  The 
State  does  not  relax  the  right  to 
claim  interest  from  those  with  whom 
it  has  business  relations.  See  Dean 
▼.  Texas,  54  Tex.  313.  But  interest  is 
not  allowable  on  taxes  nnless  the 
statute  gives  it.  Western  Union  Tel. 
Go.  V.  State,  55  Tex.  314. 
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it,  unless  the  debtor  was  guilty  of  some  gross  and  intentional  mis- 
behavior.^ Where  there  is  no  special  agreement  incorporated  into 
the  contract  or  established  between  the  parties,  interest  on  interest 
certainly  cannot  be  allowed.^  And  if  interest  is  due  upon  a  mort- 
gage note  with  annual  or  semi-annual  instalments^  some  special 
agreement  is  required  in  many  States,  after  the  interest  becomes 
due,  to  change  that  interest  into  principal  and  make  it  bear  in- 
terest in  fviuro.^  Nor,  according  to  some  decisions,  should  the 
usage  among  merchants  to  strike  annual  balances  be  regarded  as 
justifying  of  itself  the  annual  compounding  of  interest^ 

For  gross  negligence  or  intentional  misconduct,  as  in  the  case 
of  trustees  who  speculate  and  waste  trust  funds  committed  to  their 
keeping,  the  courts  sometimes  make  annual  rests  and  charge  the 
delinquent  parties  with  compound  interest  by  way  of  penalty.^ 


1.  See  Blyd.  Usury,  68,  60,  and 
cases  cited;  Bayner  v.  Bryson,  20 
Md.  473. 

a.  See  Toll  ▼.  Hiller,  11  Paige,  22S ; 
Boee  ▼.  City  of  Bridgeport,  17  Conn. 
243. 

S.  lb.;  Banks  y.  McClellan,  24  Md. 
62;  Van  Huson  ▼.  Kanouee,  13  Mich. 
303;  Gunn  ▼.  Head,  21  Mo.  432; 
Stone  ▼.  Locke,  46  Me.  445;  Ferry  y. 
Ferry,  2  Cnsh.  92;  Dyar  y.  Slinger- 
land,  24  Minn.  267.  Wliere  a  prom- 
iaeory  note  is  given  with  a  stipulation 
that  interest  is  to  be  paid  semi-annu- 
ally (or  annually,  ftc),  the  maker  is 
chargeable  with  interest  at  the  like 
rate  upon  each  deferred  payment  of 
interest  as  if  he  had  giyen  a  promis- 
sory note  for  the  amount  of  such  inr 
terest.  Bledsoe  y.  Nixon,  69  N.  C.  89. 
But  the  English  chancery  rule  is  that, 
in  the  absence  of  a  special  agreement, 
simple  interest  alone  can  be  charged 
in  a  mortgage  account.  Daniell  y. 
Sinclair,  6  App.  CaJl.  181.  Interest 
may  be  computed  on  oyerdue  and  un- 
paid express  instalments;  but  no  in- 


stalments of  semi-annual  interest  will 
be  considered  as  due  after  the  matu- 
rity of  the  note;  because  after  that, 
both  the  accruing  interest  and  prin- 
cipal are  due,  not  on  any  particular 
day,  but  eyery  day  until  paid.  Whea^ 
ton  y.  Pike,  9  R.  I.  132.  And  see 
Cramer  y.  Lepper,  26  Ohio  St.  59; 
§  256,  9upra,  An  agreement  to  pay 
interest  up<Mi  interest  must,  in  order 
to  be  yalid,  be  made  after  the  interest 
which  is  to  bear  interest  has  become 
due,  and  it  must  be  supported  by 
sufficient  consideration;  e.  g.,  a  for- 
bearance to  sue.  Toung  y.  Hill,  67 
N.  Y.  162.  As  to  a  peculiar  pro- 
yision  in  a  promissory  note,  see  White 
y.  litis,  24  Minn.  43;  Page  y.  Wil- 
liams, 54  Cal.  563. 

4.  Von  Hemert  y.  Porter,  11  Met. 
210.  See  Wright  y.  Eayes,  10  Rich. 
E^.  582;  Carpenter  y.  Welch,  40  Vt. 
251 ;  Preston  y.  Walker,  26  Iowa,  205 ; 
Reusens  y.  Arkenburgh,  135  App.  Diy. 
75,  119  N.  Y.  S.  821. 

5.  Ford  y.  Vandyke,  11  Ired.  227; 
Attorney-General  y.  Alford,  4  De  Q. 
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And  upon  ooupon  obligatioiiB  in  these  daysy  wliidi  amonnt  to 
promisfloiy  notee,  a  practical  compounding  of  intereet  on  the 
principal  obligation  is  judiciaUy  sanctioned.^ 

§  264.    Rule  of  Interest  in  Partial  Payments. 

Since  partial  payments,  however,  are  frequently  made  on  an 
interest-bearing  debt,  it  becomes  important  to  apply  the  well- 
known  rule  of  Chancellor  Kent,  which  the  courts  of  this  country 
have  commonly  recognized :  namely,  to  apply  the  payment  in  the 
first  place  to  the  discharge  of  the  interest  then  due;  if  the  pay- 
ment exceeds  the  interest,  to  carry  the  surplus  towards  discharg- 
ing the  principal,  and  compute  the  subsequent  interest  on  the 
balance  of  the  principal  remaining;  but  if  any  payment  be  less 
than  the  interest  due,  not  to  take  the  surplus  of  interest  to  aug- 
ment the  principal,  but  cast  the  interest  on  the  former  principal 
until  the  period  when  the  payments  taken  together  exceed  the 
interest  due.'  This  rule  is  fairer  to  the  lender  than  the  rule  of 
compound  interest^  and  is  preferred  both  in  the  courts  and  among 
business  men. 

§  265.    As  to  Usury ;  Characteristics  of  Usury  Laws. 

II.  And  now  to  pass  from  interest  to  usury.  If  proof  were 
needed  of  the  practical  difficulties  which  block  the  enforcement 


M.  k  G.  851;  Perry  Tnuts,  f  471; 
Jahnflon  t.  Hedrick,  33  Ind.  120. 

6.  Svffm,  §  256.  On  the  principle 
of  a  demand  for  payment  of  a  debt 
which  was  actually  due  at  a  certain 
time,  and  the  debtor's  default,  why 
should  not  the  payee  have  a  right  to 
demand  and  exact  interest  for  one's 
unreasonable  delay  in  paying  a  peri- 
odical intereftt  instalment?  See  |§ 
253,  254.  See  Lowe  ▼.  Schuyler,  187 
Mich.  526,  153  N.  W.  786 ;  West  End 
Trust  Co.  ▼.  Wetherell,  77  N.  J.  Eq. 
590,  78  Atl.  756 ;  Ute  Indians  y.  U.  S., 
45  Ct  CI.  440.    And  see  So.  Qa.  Mer- 


cantile Co.  ▼.  Lanoe,  16  Qa.  App.  592 ; 
Palm  ▼.  Fancher,  93  Miss.  785,  48 
So.  818,  33  L.  R.  A.  N.  0.  295,  n. 

7.  Connecticut  ▼.  Johnson,  1  Johns. 
Ch.  13.  See  Anketel  ▼.  Conyerse,  17 
Ohio  St.  11;  Townsend  ▼.  Riley,  46 
N.  H.  300;  Dean  ▼.  Williams,  17 
Msss.  417 ;  Leonard  ▼.  Wildes,  36  Me. 
265;  Baker  y.  Baker,  4  Dutch.  13; 
Smith  ▼.  Coopers,  9  Iowa,  376;  Rin^ 
▼.  Hill,  14  Mo.  500;  Abbey,  Re,  83 
N.  J.  Eq.  689,  99  Atl.  801;  Boston 
Investment  Co.  y.  Board  of  Educa- 
tion, 33  S.  D.  1,  144  N.  W.  129. 
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of  usury  laws,  it  might  readily  be  found  by  examining  the  current 
decisions  of  our  State  courts.  The  later  American  reports  are 
full  of  distinctions  in  usurious  contracts,  which,  though  true  in 
the  main  to  certain  leading  principles,  vary  widely  in  their  appli- 
cation with  the  intrinsic  merits  of  each  case,  the  consequences  of 
illegality,  and  local  public  sentiment^  whether  for  or  against  re- 
straints of  this  nature  upon  mercantile  traffic.  In  the  matter  of 
contrivances  for  evading  the  l^al  penalties  against  usury,  human 
ingenuity  exhausts  itself;  and  many  are  the  cunning  expedients, 
not  merely  of  felons  and  social  reprobates,  but  of  bankers  and 
business  men  of  high  standing,  which  are  found  to  fail  when  sub- 
mitted to  the  test  of  litigation;  while  it  can  hardly  be  doubted 
that,  in  every  State  where  a  rigid  policy  prevails,  mercantile 
transactions  in  violation  of  the  usury  laws  are  constantly  carried 
on  between  parties  who  take  all  legal  risks  and  know  theii  mutual 
interests  too  well  to  call  upon  the  courts  for  direction.® 

• 

§  266.    What  Contracts  Are  Usurious;   Questions  of  Intent. 

But,  upon  the  whole,  what  contracts  may  and  what  may  not  be 
pronounced  usurious?  And  where  is  the  line  to  be  drawn  be- 
tween them?  It  is  a  well-settled  principle,  to  begin  with,  that 
the  essence  and  not  the  form  of  a  contract  will  determine  whether 
or  not  the  contract  is  usurious ;  and  no  matter  what  the  ostensible 
purposes  of  a  transaction  may  have  been,  or  the  language  em- 
ployed, the  courts  will  explore  the  truth;  and  if  they  find  that 
the  object  was  a  loan  of  money  at  more  than  the  l^al  rate  of 
interest,  they  will  pronounce  it  usurious.  Usury  is  mainly  and 
fundamentally  a  question  of  intent ;  and  to  constitute  a  usurious 

8.  The  repeal  of  the  EngHeh  1101117  note,   p.    41.     Locus   of   contract  — 

laws  {9upra,  %  SMI)  doee  not  depriye  nsary.    Book  6,  K  Y.  Rpts.,  Bender 

equity  of  its  Jurisdiction  as  to  reliev-  ed.,  note,  p.  361.     Usury  determined 

ing  expectant  beirs,  Ac.,  against  un^  by  what  statute,  contracts  made  in 

conseionable  bargains.     L.  R.  8  Oh.  one  State  to  be  performed  in  another. 

484;  Nerill  ▼.  Snelling,  15  Ch.  D.  679.  Book   26,  N.  T.  Rpts.,  Bender  ed., 

Usury    as    goTemed    by    what    law.  note,  p.  675.    See  nest  chapter. 
Book   19,  N.   Y.   Rpts.,   Bender  ed., 
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contract  as  usually  found,  there  should  be  first  a  loan,  and  next  aa 
agreement  to  pay  more  than  legal  interest  upon  it  No  sham, 
no  device,  no  trick  of  the  parties  to  the  oantract,  can  be  set  up  to 
defeat  the  operation  of  the  usury  laws,  where  these  two  elements 
concur;  it  being  also  understood  that  the  money  borrowed  is  to 
be  repaid  in  any  event^ 

And  yet  where  the  thing  or  amount  borrowed  is  not  necessarily 
to  be  returned,  but  the  principal  is  bona  fide  put  at  hazard,  it  is 
frequently  held  that  more  than  the  legal  interest  can  be  taken.^ 
And  if  a  payment  be  conditional,  and  that  condition  is  in  the 
power  of  the  debtor  to  perform,  so  that  the  creditor  may  by  the 
debtor's  act  be  deprived  of  any  extra  payment,  it  follows  that  the 
transaction  is  not  usurious.^  But  the  rule  of  hazard  or  contin- 
gency is  to  be  applied  with  caution;  for  a  loan  upon  a  merely 
colorable  or  very  slight  contingency  contrived  so  as  to  avoid  the 
statutes  against  usury  might  not  stand.  The  principal  being 
placed  in  jeopardy,  however,  in  case  of  a  life  annuity,  the  annual 
payments  thereon  are  not  usurious.^  Nor  can  usury  ordinarily 
result  from  the  act  and  intention  of  one  of  the  parties  to  the  con- 
tract alone;  for  both  must  have  been  cognizant  of  the  facts  which 
constitute  the  usury/  Again,  an  error  in  calculation,  an  acci- 
dental omission  of  credit,  or  a  transfer  by  mistake  of  an  item  from 
one  account  to  another,  will  not  alone  make  a  security  usurious ;  ^ 
but  the  mistake  should  be  rectified  rather.     But  if  a  contract  be 


9.  See  Blyd.  Vmnry,  33 ;  Cowp.  114 ; 
Wetter  v.  Hardest^,  16  Md.  11; 
Jarvis'  Appeal,  27  Conn.  432;  Soott 
T.  Lloyd,  9  Pet.  418;  Fitzeimons  ▼. 
Baum,  44  Penn.  St.  32.  A  mere  re- 
newal does  not  purge  of  iisary. 
Efflairak  V.  Crampton,  61  Ala.  507; 
National  Bank  v.  Lewis,  75  N.  Y. 
516.  But  under  some  statutes  usury 
may  exist  without  a  loan  of  money. 
See  Crawford  v.  Johnson,  11  Ind.  258. 

1.  See  Pomeroy  v.  Ainsworth,  22 
Barb.  118;  Blyd.  Usury,  33-37. 


2.  Sumner  t.  People,  29  N.  Y.  387 ; 
Lawrence  t.  Cowlee,  13  111.  577. 

3.  Howkins  t.  Bennet,  7  C.  B.  N.  s. 
507.  See  Spain  t.  Hamilton,  1  WaU. 
604 ;  Waite  v.  Mining  Co.,  37  Vt.  608. 

4.  Hayward  ▼.  Le  Baron,  4  IJla. 
404;  Aldrich  v.  Reynolds,  1  Barfo. 
Ch.  43.  See  Simpson  t.  Follenwider, 
12  Ired.  334. 

5.  Marvine  v.  Hymers,  IB  N.  Y. 
223;  Blyd.  Usury,  32;  Busby  t. 
Finn,  1  Ohio  St.  409;  Marsh  v. 
Martindale,  3  B.  ft  P.  150. 


404 


CUAP.  XII.]  INCOME,    INTEBEST   AKD    USUST.  §    267 

clearly  usurious,  and  more  than  legal  interest  be  intentionally 
taken,  whether  the  party  knows  that  the  transaction  is  within  the 
usury  laws  or  not,  the  legal  consequences  must  follow ;  the  transac- 
tion speaks  for  itself.^  Once  more,  the  question  of  usury  refers 
to  the  time  of  the  transaction;  and  the  use  which  the  borrower 
makes  afterwards  of  the  money  cannot  change  the  result  and  is 
not  a  proper  subject  of  inquiry/  And  of  course,  where  there  is 
no  usurious  agreement,  the  question  whether  there  was  an  usurious 
intent  is  immaterial.^ 

The  situation  of  the  parties  to  the  usurious  transaction,  and 
the  character  of  the  transaction,  may  sometimes  affect  the  action 
of  the  court  in  such  matters ;  as,  for  instance,  where  they  do  not 
deal  on  equal  terms,  where  the  lender  gets  some  undue  advantage 
over  the  borrower,  or  uses  fraud  or  force ;  for  unconscionable  bar- 
gains should  not  be  sustained,  though  all  usuary  laws  were 
abolished.' 

§  267.    Change  or  Renewal  of  Usurious  Contract. 

If  a  contract  be  usurious  in  its  inception,  no  renewal  of  it  or 
change  in  the  form  can  alter  its  original  character.  Thus,  where 
a  bond  is  given  upon  a  usurious  agreement,  which  is  afterwards 
destroyed  and  another  bond  given  upon  the  same  terms,  the  sub- 
stitution of  the  one  for  the  other  cannot  avail  the  parties  to  the 
usury;  because,  as  the  second  bond  was  given  in  consideration  of 
the  first  which  was  invalid,  it  must  follow  that  the  second  is 
invalid  also.^  And  the  substitution  of  a  new  security  for  the  same 
usurious  debt  renders  the  new  security  invalid,  as  was  the 
original.^ 

6.  Cro.  Jae.  607 ;  Bank  of  Salina  v.  9.  See  Miller  y.  Cook,  L.  R.  10  Bq. 
Alyord,  81  N.  Y.   573;   Thompson  v.  641;  Cowp.  116;  15  Ch.  D.  679. 
Nectbit,  2  Rich.   73.     And  see  Craig  1.  Blyd.    UBury,    91;     Stanley    ▼. 
v.  Pleiss,  26  Penn.  St.  271.  Westrop,    16    Tex.    200;    Pearoon    ▼. 

7.  Bondurant  t.  Commercial  Bank,  Bailey,  23  Ala.  537;  Tuthill  v.  Davis, 
8  S.  &  M.  533;  Brown  v.  Ne^itt,  27  20  Johns.  285;  Nelson  t.  Hurford,  11 
Miss.  801.  Neb.  465. 

8.  Smith  T.  Paton,  31  N.  T.  66.  %.  lb. ;     Campbell    y.    McHarg,    9 
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But  parties  may  determine  to  free  themflelves  from  the  vice  of 
usury  and  start  anew ;  and  where  they  destroy  the  usurious  security 
and  make  a  settlement  of  the  transaction,  and  substitute  new 
securities  in  good  faith  for  an  actual  loan,  and  then  have  no 
further  intent  of  evading  the  usury  laws,  the  new  contract  and 
new  securities  wiU  stand*  And  although  the  new  principal  be 
for  the  same  sum  as  the  old,  and  though  usurious  interest  were 
taken  upon  the  loan  as  it  formerly  existed,  which  has  not  been 
refunded,  the  new  transaction  is  not  thereby  vitiated.^  The  legal 
invalidity  of  usury  affects  all  securities  given  to  secure  the  orig- 
inal loan ;  ^  but  this  invalidity  does  not  extend  to  a  promise  on  new 
consideration,^  as  where  the  original  usurious  mortgage  was  dis- 
charged and  a  new  mortgage  given  in  consideration  of  the  mort- 
gagee allowing  the  placing  of  an  intervening  lien  on  the  property.^ 
It  has  been  said  that  the  substance  of  the  older  decisions  amounts 
to  this:  that  inasmuch  as  an  actual  agreement  between  borrower 
and  lender  on  the  one  part  to  pay,  and  on  the  other  to  receive, 
more  than  the  legal  rate  of  interest,  is  necessary  to  constitute 
usury;  so,  an  actual  agreement  between  the  same  parties  or  their 
legal  representatives  to  cleanse  the  transaction  is  also  necessary  to 
render  valid  any  subsequent  promise  for  the  payment  of  the  orig- 
inal principal/  But,  according  to  the  later  American  cases,  it 
would  appear  that  the  rule  has  relaxed  further,  and  that  an  actual 
agreement  need  not  now  be  shown,  if  the  circumstances  sufficiently 
imply  a  mutual  intent  of  the  parties  to  get  rid  of  the  usury  on  a 
renewal  or  substitution  of  securities,  or  otherwise,  which  intent 

Iowa,    354;    Jackson    t.    Packard,    6  4.  Ntcrobi  v.  Walker,  139  Ala.  3<(9, 

Wend.  415;  Wales  ▼.  Webb,  5  Ck>im.  37  So.   97;   Cobe  t.  Guyer,   237  III. 

154;  Grose  ▼.  Mann,  53  Vt.  501;  Ene-  568,  86  N.  E.  1088. 

lava  ▼.  Crampton,  61  Ala.  507;  Nat.  5.  Hoopes   v.    Fer^^uson,    57    Iowa, 

Bank  ▼.  Lewie,  75  N.  T.  516.  39,  10  N.  W.  286;  Kent  ▼.  Walton,  7 

8.  Hoyt  T.  Bridgewater,  Ac,  Co.,  2  Wend.  (N.  T.)  257. 

Halst.  Ch.  2^3;   Smith  v.   Stoddard,  6.  Blohm  ▼.  Hannan^  S3  N.  J.  Bq. 

10  Mich.  148;   De  Wolf  t.  Johnson,  347,  88  Ail.  622. 

10  Wheat.   367.     And   see  Blyd.   91  7.  See  Blyd.  Usary,  96. 
et  aeq,,  and  eases  cited;  Hammond  y. 
Hopping,  13  Wend.  505. 

406 


OHAP.  XII.] 


INCOME,    INTSBB8T   AND   USURY. 


§    267 


has  been  carried  out  by  their  own  acts.'  The  great  difficulty  lies^ 
however,  in  distinguishing  between  a  band  fide  substitution  of 
new  securities  for  old,  with  a  new  promise,  and  the  mere  carrying 
along,  extending,  or  renewing  an  old  usurious  loan  with  a  mere 
pretence  of  substituting  new  securities.  When  parties  have  come 
to  a  genuine  settlement  after  actually  paying  and  taking  usury, 
and  then  made  new  securities  which  include  the  actual  loan  and 
no  more^  the  new  contract  is  not  to  be  regarded  as  usurious.  But 
if  they  keep  the  original  usurious  transaction  with  its  security  out- 
standing, or  if  they  make  a  new  security  which  embraces  a  claim 
for  unpaid  usurious  interest,  or  if  they  substitute  securities  with- 
out the  intervention  of  some  new  and  distinct  and  proper  consid- 
eration, it  can  hardly  be  doubted  that  the  whole  transaction,  in- 
cluding the  securitieisi,  will  be  treated  as  infected  with  the  original 
usury.* 


a.  A  nrarions  oontraet  may  be 
purged  of  imiry  hy  refunding  the 
VBiiTious  payments  already  made, 
and  thereafter  drawing  the  legal  rate 
of  interest.  Phillips  t.  Building  As- 
eociation,  53  Iowa,  719.  Something 
depends,  perhaps,  upon  the  statute 
consequences  of  usury;  whether  in 
making  the  contract  ''void/'  or 
otherwise.  See  §  283,  post.  And  cf. 
Marks  v.  McGehee,  35  Ark.  217. 

1.  See  Haaard  ▼.  Smith,  21  Vt.  193 ; 
Smith  ▼.  Stoddard,  10  Mich.  148; 
Miller  v.  Hull,  4  DiNiio,  104.  As  to 
the  taking  of  several  notes  at  a  hank 
at  usurious  ratee^  and  paying  the  full 
balance  by  a  new  note,  see  Ticonic 
Bank  ▼.  JohnMn,  31  Me.  414.  And 
see  Coulter  ▼.  Robertson,  14  S.  ft  M. 
18 ;  Tumeyo  t.  Hunt,  8  B.  Monr.  401 ; 
Higbtower  v.  Beall,  66  Ga.  102; 
Hoopes  ▼.  Ferg^on,  57  Iowa,  39. 
Hie  payment  of  usurious  interest  for 
a  period  already  elapsed  on  a  note 
or  other  money  obligation,  is  a  good 


oonsideratkm  for  an  agreement  to  ex- 
tend the  time  of  payment;  notwith- 
standing the  usurious  interest  might 
be  recouped.  Lemmon  v.  Whitman, 
75  Ind.  318.  Gf.  Kendig  ▼.  Linn,  47 
Iowa,  62.  For  a  usurious  transactioD 
where  interest  was  regularly  paid  on 
the  note  in  advance,  see  Sanner  ▼. 
Smitb,  8»  lU.  123.  To  agree  to  pay 
more  than  legal  interest  for  past  for- 
bearance, or  in  consideration  of  ex- 
tending the  time  of  payment,  is  usuri- 
ous. But  an  agreement  in  advance 
to  pay  a  sum  of  money  by  a  day  cer- 
tain, and  more  than  legal  interest  by 
way  of  penalty  if  the  debt  be  not 
punctually  paid,  is  held  not  usurious, 
if  the  parties  had  not  intended  at 
the  time  to  evade  the  usury  laws. 
See  Davis  v.  Rider,  53  HI.  416;  Wil< 
son  V.  Dean,  10  Iowa,  432;  Rogers  ▼. 
Sample,  33  Miss.  310;  Mitchell  v. 
Doggett,  1  Fla.  366;  Fisher  ▼.  Otis» 
8  Chand.  (Wis.)  83.  The  rule  ap- 
pears to  be  otherwise  in  some  States. 
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§  268.    Taking  Usury  Where  a  Contract  Was  not  Originally 
Usurious^  etc. 

In  order  to  defeat  a  eontract  on  the  ground  of  usury,  it  must 
have  been  usurious  in  its  inception,  or  when  originally  made ;  and 
if  the  oontract  was  not  usurious  then,  it  will  not  become  so  throng 
the  receipt  of  usurious  interest  upon  it  afterwards ;  though  a  stat- 
ute penalty  for  taking  usurious  interest  would  appear  to  be  in- 
curred whenever  one  takes  it.^  And  when  the  payee  of  a  note 
which  is  good  as  it  originated  makes  a  special  contract  for  a 
usurious  rate  afterwards  to  forbear  enforcing  payment,  it  is  the 
special  contract  of  forbearance  which  is  usurious,  while  the  orig- 
inal note  remains  untainted.^  Where,  however,  money  is  loaned 
at  the  highest  legal  rate,  any  special  oontract  to  pay  a  sum  addi- 
tional in  consideration  of  extension  would  be  usurious.^  A  re- 
newed note  may  thus  be  usurious  when  the  original  note  was 
not^  These  same  principles  apply  to  bonds  and  various  other 
instruments.^ 

A  transaction  which  is  inseparable  is  liable  to  the  penalties  of 
the  statute  if  tainted  with  usury ;  but  where  of  separate  and  inde- 
pendent transaction  one  is  usurious  and  not  the  other,  the  latter 
is  free  of  the  taint,  even  though  contemporaneous  and  between  the 
same  parties/ 


See  Waller  y.  Long,  5  Miinf.  71.  And 
simple  interest  paid  for  the  forbear- 
ance of  usury  is,  of  course,  no  usury. 
Briggs  v.  Sholes,  15  N.  H.  52.  And 
ab  to  miscellaneous  points,  see  Fry  v. 
Coleman,  1  Grant  Gas.  445;  Coon  ▼. 
Swan,  30  Vt.  6. 

2.  Blyd.  97;  Busby  v.  Finn,  1  Ohio 
St.  409;  Swartwout  t.  Payne,  19 
Johns.  294 ;  Drury  v.  Morse,  3  Allen, 
445;  Ware  t.  Thompson,  2  Beasl.  66; 
Godfrey  ▼.  Leigh,  6  Ired.  390.  See 
§  289. 


8.  Mallett  y.  Stone,  17  Iowa,  64; 
Cobib  V.  Morgan,  83  N.  C.  211. 

4.  Rosebrough  ▼.  Ansley,  35  Ohio  St. 
107. 

ff.  McDonald  ▼.  Beer,  42  Neb.  437. 

6.  See  Ware  ▼.  Thompson,  2  Beasl. 
66;  Ballinger  ▼.  Edwards,  4  Ired.  Eq. 
449. 

7.  See  Jackson  v.  May,  28  111.  App. 
305,  where  such  separate  loans  were 
protected  by  the  same  mortgage  se- 
curity. 
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§  269.    Compounding  Interest,  Discounting,  Selling  Notes,  etc., 
not  Usurious. 

A  contract  that  interest  falling  due  from  time  to  time  shall 
be  turned  into  principal  and  bear  interest,  if  not  paid  when  due, 
is  not  usurious;  for,  as:  we  have  seen,  compound  interest  may 
lawfully  be  taken,  upon  a  delinquency,  if  the  parties  so  choose.^ 
And  notwithstanding  the  rate  of  interest  is  fixed  by  law  at  so 
much  per  annum,  a  contract  may  lawfully  be  made  for  the  pay- 
ment of  that  rate  before  the  principal  comes  due,  in  periods 
shorter  than  a  year.^  Furthermore,  where  one  who  is  entitled  to 
collect  interest  and  principal  at  a  certain  date  takes  instead  a  new 
note  for  the  total  amount  bearing  legal  interest,  this  is  not  a 
usurious  transaction.^  In  short,  compounding  or  anticipating 
interest  is  not  usurious,  even  though  public  policy  in  the  particu- 
lar instance  should  disallow  it.^ 

An  advantage  even  superior  to  that  of  compounding  interest 
is  gained  by  the  lender  when  a  discount  is  allowed;  for  here  he 
secures  interest  in  advance,  by  reserving  it  from  the  amount  lent, 
and  may,  by  investing  the  sum  reserved,  gain  interest  upon  inter- 
est. Money  is  now  frequently  loaned  in  this  way  upon  time 
notes;  and  the  practice  is  well  established  as  legal,  not  only  in 
bank  loans,  but  in  those  of  individual  capitalists,  so  far  as  concerns 
discounts  at  a  legal  rate.^  By  an  English  statute  of  the  reign  of 
William  IV.,  the  business  of  discounting  short  notes  was  expressly 

8.  Supra,  §  263 ;  Hale  ▼.  Hale,   1  9.  Meyer  ▼.  Muecatine,  1  Wall.  384. 

Gdld.    233 ;    Brown    v.    Vandyke,    4  And  see  Hoyt  v.  Bridgewater,  &c.,  Co., 

Halst  Ch.  795;  Stewart  t.  Petree,  55  2  HaUt.  Gh.  253. 

N.   H.    621;    Hawley   ▼.    Howell,   60  1.  Holland    v.    Mosteller,    6    Jones 

Iowa,   79,   14   N.   W.   Bep.    199;    114  Law,  582. 

N.   W.   279    (Neb.).     But  see  Kim-  2.  Bowman  v.  Keely,  151  HI.  37,  37 

broug-h  T.  Lukins,  70  Ind.  373;  Dean  K.  E.  840. 

▼.  Herrick,  54  Vt.  573.     The  custom  8.  Blyd.  58,  59;  Parker  v.  Cousins, 

of  stockbrokers  to  debit  and  credit  2  Gratt.  372;  Mandne  ▼.  Hymers,  12 

interest  monthly,  computing  interest  N.   T.   223;    Cowles  ▼.   McVickar,    3 

on  balancee,  is  not  neoeMarlly  usu-  Wis.  725;  Maxwell  y.  Willett,  49  111. 

rious.     Hatch  ▼.  Douglas,  48  Conn.  App.  564. 
116. 
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excepted  from  the  operation  of  the  old  usuary  laws ;  and  similar 
enactments  may  be  found  in  parts  of  the  United  States.^  The 
practice  of  discounting  was  first  recognized  as  lawful  on  behalf 
of  banks,  tmd  eighty  years  ago  our  courts  seem  to  have  been 
disposed  to  confine  its  operation  to  bankers  and  those  who  dealt 
in  commercial  paper  by  way  of  trade;  but  the  tendency  of  the 
day  is  towards  a  more  liberal  allowance  of  the  practice,  so  long 
as  the  lender  bond  fide  adyances  the  whole  principal,  and  deducts, 
only  legal  rates  of  interest.  Whether,  on  a  discount  of  a  bill  or 
note,  it  is  usurious  to  reckon  the  month  at  thirty  days  and  the 
year  at  three  hundred  and  sixty  days  and  compute  accordingly, 
seems  in  dispute ;  but  mercantile  usage  is  probably  in  its  f avor.^ 
But  where,  under  the  pretext  of  discounting  a  note,  more  than  the 
legal  rate  is  taken  out  by  the  lender,  th^  transaction  is  usurious.^ 
A  court  is  not  to  be  misled  by  appeasances^  in  such  a  case ;  and 
whether  maker,  payee,  indorser,  indorsee,  or  any  holder  is  con- 
cerned, he  will  be  affectect  by  participation  in  the  usury.  Nor 
does  it  matter  in  civil  consequences,  that  the  lender  acted  in  good 
faith  and  without  actual  intention  of  evading  the  law  which  is 
violated/ 

Yet  when  it  comes  to  the  sale  of  conunercial  paper  for  less  than 
its  face,  and -at  a  discount,  new.  considerations  are  found  to  arise, 
which  receive  much  attention  in  our  courts;  and  certainly  the 
present  tendency  is  towards  sustaining  the  bona  fide  sale  and  pur- 
chase of  negotiable  securities  for  any  rate  of  discount,  through 
brokers  or  otherwise,  and  this  although  the  practical  effect  might 

4.  Stat.  3  ft  4  Wm.  IV.,  c.  98.    See     v.  Wolfe,  34  III.  App.  23.    An  agree- 


Wm».  Pers.  Prop.,  17th  Eng.  ed.,  245. 

5.  Cf .  Parker  ▼.  Cousina,  aupro,  and 
XJtica  Ins.  Ck>.  t.  Tillman,  1  Wend. 
555. 

e.  Qebhart  ▼.  Sorrels,  9  Ohio  St 
461 ;  Nicbola  v.  Levins,  15  Iowa,  362 ; 
Simpson  v.  B^ana,  44  Minn.  419; 
Connor  t.  Donnell,  55  Tex.  167. 

7.  EqiidtaA>le  Trust  Co.  v.  Fowler, 
141  U.  S.  384,  12  Sup.  Ct  1;  Ihrury 


ment  to  pay  periodioally  in  advance 
the  highest  legal  rate  of  interest  for 
the  use  of  money  is  not  usurious. 
Rose  V.  Munford,  36  Neb.  148,  54 
N.  W.  129.  And  thie,  although  the 
money  loaned  was  not  paid  over  to 
the  borrower  until  after  interest  be- 
gan to  run,  provided  the  fault  for 
such  delay  was  that  of  the  borrower, 
lb. 
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be  to  defeat  the  policy  of  the  usury  laws.^  In  this  respect,  as  in 
others,  the  business  community  are  apt  to  strain  a  doubtful  pointy 
and  lend  the  sanction  of  business  usage  in  advance  of  judicial 
interpretation.  In  principle,  such  sales  correspond  closely  to  the 
familiar  transaction  of  purchasing  coupon  bonds  or  stock  at  mar- 
ket rates,  whether  above  or  below  par ;  and  the  element  of  probable 
solvency  enters  into  all  such  values. 

§  270.    Whether  Charging  for  Exchange  is  Usurious. 

It  is  not  usury  to  charge  the  customary  market  rates  of  ex* 
change,  where  the  loan  is  made  in  one  place  and  is  payable  in 
another.  But  where,  as  is  too  frequently  the  case,  this  charge  of 
exchange  is  a  mere  device  and  cover  for  usury,  and  the  note  is 
executed  and  payable  at  home,  the  transaction  becomes  usurious.' 
And  while  rates  of  ^'  exchange ''  are  usually  as  between  one  State 
or  country  and  another,  it  is  held  not  to  be  usurious  for  the  lender 
of  money  to  take  advantage  of  the  difference  of  exchange  between 
the  place  of  the  loan  and  the  place  of  the  payment,  where  both 
places  are  within  the  State.  ^ 

§  271.    Whether  Taking  Gift,  Bonus^  Fee,  etc.,  is  Usurious. 

Usury  is  often  taken  in  the  shape  of  a  gift  or  bonus ;  and  where 
one  lends  money  and  simultaneously  takes  back  part  of  the  loan 
by  way  of  a  special  premium,  but  without  special  consideration, 
this  is  a  usurious  device  of  the  thinnest  kind.^     But  as  concerns 


8.  See  Koble  ▼.  Walker,  32  Ala.  456 ; 
May  ▼.  Campbell,  7  Humph.  450 ;  Van 
I>uzer  ▼.  Kowe,  21  K.  Y.  531;  Gaul 
▼.  Willig,  26  Penxi.  St.  259;  Metcalf 
▼.  Pilcher,  6  B.  Monr.  529;  Dicker- 
man  V.  Day,  31  Iowa,  444;  Maas  v. 
Chatfield,  90  N.  Y.  1;  Colehour  t. 
Savings  Institution,  90  111.  152; 
Belden  ▼.  Lamb,  17  Conai.  441;  Chase 
Nat.  Bank  v.  Faurot,  72  Hun,  373. 
And  see  §  275,  post.  As  between 
bnsinew  and  accommodation  paper, 
see  I  275. 


9.  Price  v.  Lyons  Bank,  33  N.  Y. 
55;  Blyd.  52;  Buckingham  v.  Mc- 
Lean, 13  How.  151;  Durkee  ▼.  City 
Bank,  13  Wis.  216. 

1.  Eagle  Bank  y.  Rigney,  33  N.  Y. 
613.  And  see  Kilgore  t.  Dempsey,  25 
Ohio  St.  413. 

2.  See  N.  Y.  Dry  Dock  Co.  t.  Amer- 
ican, Ac.,  Co.,  3  Sandf.  Ch.  215; 
Hawkeye  Loan  Ass'n  v.  Blackburn, 
48  Iowa,  385;  Lockwood  y.  Mitchell, 
7  Ohio  St.  387;  Jarvis'  Appeal,  27 
Conn.  432;  Grubb  y.  Brooke,  47  Penn. 
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compensation  for  special  serviceB,  the  repayment  of  expensee, 
attorney's  fees,  commissions,  and  die  like,  the  rule  may  be  other- 
wise, under  some  circumstances.  In  order  that  the  extra  allow- 
ance may  not  taint  the  whole  transaction,  it  must  be  reasonable 
and  proper,  and  stand  for  some  real  service  distinct  from  the  loan 
itself.  A  disguised  gratuity  inuring  to  the  lender  under  the  name 
of  a  commission  will  infect  the  contract  of  loan  with  usury;  but 
for  certain  special  services,  which  are  well  understood  in  the  mer- 
cantile world,  the  lender  who  has  rendered  them  in  good  faith  is 
permitted  to  charge  something  in  addition  to  the  lawful  rate  of 
interest, —  as  for  accepting  the  drafts  drawn  by  a  customer,  and 
purchasing  supplies  for  him, —  provided  always  that  the  charge 
be  well  founded  and  reasonable  in  amount.^  And  while  the  lender, 
who  takes  something  above  legal  interest  from  the  borrower  under 
all  such-  circumstances,  is  to  be  narrowly  watched,  there  is  no 
doubt  that  the  reasonable  charges  of  third  persons  in  connection 
with  the  transaction  are  properly  allowable;  such  as  attorney's 
fees,  or  the  commissions  of  a  broker.*  Usury  is  not  created  by  the 
fact  that  the  lender  is  compensated  for  the  expense  of  making  the 
loan  and  of  selling  stock  required  to  make  it  and  for  the  dividends 
and  rise  in  value  of  the  stock,  during  the  period  of  the  loan.^ 
And  whether  all  charges  of  this  character  are  excessive  or  not  will 
depend   upon  the  ordinary   rules.^     What,    it  should  be   asked 


St.  485 ;  Stark  v.  Sperry,  6  Lea,  411 ; 
Walter  v.  Poutz,  52  Md.  147. 

8.  See  Blyd.  57;  Byrne  v.  GrayBon, 
15  La.  Ann.  457;  Beadle  v.  Munson, 
30  Conn.  175;  Corlies  v.  Eetea,  31 
Vt.  653;  Jon^s  v.  McLean,  18  Ark. 
456. 

4.  Tallman  v.  Tmeedell,  3  Wis. 
443;  Billingsley  v.  Dean,  11  Ind.  331; 
Smith  ▼.  Wolf,  55  Iowa,  555;  Dayton 
V.  Moore,  30  N.  J.  Eq.  543. 

5.  De  Moltke-Huitfeldt  v.  Gkumer, 
145  N.  Y.  App.  Div.  766,  130  N.  Y. 
Supp.  558, 

6.  For  an  agent's  act  within  tbe 


•usual  scope  his  principal  is  usually 
hound;  but  it  appears  that,  if  the 
agent  of  the  lender  takes  a  usurious 
bonus  for  himself  without  the  lender's 
authority  or  knowledge,  the  contract 
is  not  thereby  rendered  usurious. 
See  Bell  v.  Day,  33  K.  Y.  165;  Bal- 
linger  ▼.  Bourland,  87  111.  513;  Aus- 
tin y.  Harrington,  28  Vt.  130;  Rogers 
T.  Buckingham,  33  Conn.  81.  Such  is 
the  pronounced  rule  of  borne  States. 
Van  Wyck  v.  Watters,  81  N.  Y.  352 ; 
Brigham  v.  Myers,  51  Iowa,  397. 
Loan  not  made  usurious  by  the  fact 
that  the  borrower's  agent  receives  a 
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(though  this  may  not  be  the  full  criterion),  was  the  intention,  and 
what  were  the  motives  of  the  parties  at  the  time  of  the  transac- 
tion/ A  bonuff  paid  by  the  borrower  to  his  own  agent  for  pro- 
curing a  loan  is  no  part  of  the  sum  loaned  and  raises  no  issue  of 


8 


usury. 

Sometimes  a  bonus  or  gratuity  is  really  usurious,  though  taken 
rather  by  way  of  special  advantage  than  as  a  direct  payment  in 
cash.  Thus,  where  a  loan  of  money  is  made  to  a  corporation  on 
condition  that  the  lender  shall  be  employed  in  some  official  posi- 
tion, which  is  in  fact  a  sinecure,  and  shall  receive  a  salary  with- 
out rendering  equivalent  services,  this  is  a  mere  usurious  device, 
and  the  transaction  is*  illegal ;  though  sometimes  a  special  contract 
of  this  sort  might  be  separated  from  the  loan,  and  pronounced 
invalid  simply  by  itself.^  So,  too,  an  agreement  to  pay  a  lender 
a  share  of  the  business  profits  of  the  borrower  in  addition  to  prin- 
cipal and  interest  is  usurious.^  But  not  a  bond  fide  contract  to 
perform  certain  work  for  a  corporation  at  specified  prices  and  to 


oommiMion  which  he  divides  with  the 
lender's  agent.  Dickey  ▼.  Brown,  56 
Iowa,  426.  And  see  Smith  y.  Mack, 
105  Ark.  653,  151  S.  W.  431.  Nor 
because  an*  attorney,  with  the  mort- 
gagor's astent,  deducts  money  to  a 
reasonable  amount  from  the  principal 
of  the  mortgage  for  legal  services  as 
to  the  title  and  drawing  the  papers, 
no  part  thereof  being  received  by  the 
mortgagee.  White  v.  Dwyer,  31  N. 
J.  £q.  40;  Kihlholz  v.  Wolf,  103  111. 
362;  Ammondson  v.  Ryan,  111  111. 
506;  Goodwin  v.  Bishop,  145  111.  421; 
Daley  v.  Minn.  Loan  Co.,  43  Minn. 
517.  Otherwise,  semhle,  if  the  benefit 
enures  directly  to  the  lender.  Kilholz 
T.  Wolf,  103  111.  362.  Money  to  a 
reasonable  amount  deducted  from  a 
loan  and  paid  to  the  agent  who  se- 
cured the  loan  for  the  borrower  does 
not  constitute  usury.  Goodwin  v. 
Bishop,  145  HI.  421,  34  K.  E.  47.  But 


as  to  one  procuring  the  loan-  who  is 
the  lender's  agent,  see  Ginn  v.  Mori- 
gage  Security  Co.,  92  Ala.  135,  8  So. 
388. 

7.  Fraud  in  obtaining  extra  sum 
from  borrower  as  expense  incurred 
in  procuring  loan,  distinguished  from 
usury.  Morton  v.  Thurber,  85  N.  Y. 
550.  Stipulation*  (0.  g.,  in  a  mort- 
gage) for  the  payment  of  attorney's 
fees  in  case  of  default  and  suit  is 
not  usurious.  Weather ly  v.  Smith, 
30  Iowa,  131;  Miner  v.  Paris  Bank, 
53*  Tex.  559;  Shelton  v.  Aultman,  83 
Ala.  315.  Nor  is  the  agreement  by 
the  borrower  to  pay  the  tax  instead  of 
the  lender.  Duboee  v.  Parker,  13  Ala. 
779. 

8.  Dryfus  v.  Bumes,  53  Fed.  410. 

9.  Griffin  v.  New  Jersey,  Ac.,  Co.,  3 
Stockt.  49;  Waite  v.  Windham,  &c., 
Co.,  37  Vt.  608. 

1.  See  Sweet  ▼.  Spenoe,  35  Barb.  44. 
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receive  payment  in  its  bonds.^  And  though,  under  some  circum- 
stancesy  an  agreement  on  a  loan  of  money  that  die  lender  shall 
receive  as  recompense  the  rents  and  profits  of  land,  might  be 
deemed  usurious,  this  will  not  be  taken  as  a  cover  for  usury 
unless  the  facts  afford  a  very  strong  presumption  of  usurious 
intent,  as  where  the  rent  is  excessive.^ 

§  272.    Rule  of  Usury  Applied  to  Banks. 

Thd  business  of  discounting  and  charging  rates  of  exchange  on 
loans  belongs  especially  to  banks;  and  not  only  are  the  rights  and 
liabilities  of  such  corporations  defined  to  a  considerable  extent  by 
charter,  but  general  legislation  tends  to  place  them  upon  a  footing 


t.  White  Water,  Ac.,  Ck>.  ▼.  Val- 
lette,  21  How.  414. 

8.  Seflftiona  ▼.  Riohmond,  1  R.  I. 
298 ;  CroM  ▼.  Hepner,  7  Ind.  359.  As 
to  uftury  nndec  color  of  a  leaae,  see 
Phelps  ▼.  Bellows,  53  Vt.  539;  La» 
man  v.  Jaoobson,  125  Minn.  218,  14S 
N.  W.  350,  51  L.  R.  A.  N.  S.  265,  n.; 
Sterling  ▼.  Gogebic  Ck>.,  165  Mich. 
498,  131  N.  W.  109;  Shwars  ▼. 
Sweitzer,  202  N.  Y.  87,  94  N.  B. 
1090;  Ringer  ▼.  Virgin  Timber  Co., 
213  Fed.  lOGFl;  Gault  ▼.  Thurmond, 
3»  Okla.  673,  136  Pac.  742  (abstract 
of  iitle  and  regiatry) ;  Smithwick  ▼. 
Wihitl<7,  152^  K.  C.  366,  67  S.  E.  914, 
28  L.  R.  A.  N.  S.  113,  n.;  Briggs  ▼. 
Steel,  91  Ark.  458,  12 1  S.  W.  754 
{bond  fide  purchase  and  sale) ;  Gobe 
V.  Gugrer,  237  lU.  516,  86  N.  B.  1071 
(attorney's  fee). 

See  In  re  Fishel,  198  Fed.  464,  167 
C.  C.  A.  224;  lit  re  Mesibovsky,  200 
Fed.  562  (bankrupt  borrower) ; 
First  Kat.  Bank  hk.  Davis,  135  Ga. 
687,  70  S.  E.  246,  30  L.  R.  A.  N.  8. 
134,  n.  (consideration  of  a  deed) ; 
Spofford  ▼.  State  Loan  Co.,  208  Mass. 
84,    94   K.    E.    227    (''small    loans" 


act) ;  Nat.  Bank  ▼.  Thompson,  90 
Neb.  223,  133  N.  W.  199;  Sedbury  y. 
Duiry,  158  N.  C.  432,  74  S.  EL  355 
(usurious  discount) ;  Continental  Nat 
Bank  ▼.  Fleming,  170  Micbi  624,  134 
N.  W.  (&56;  Milholen  v.  Meyer,  161 
Mo.  App.  491,  140  S.  W.  540  (exten- 
sion of  chattel  mortgage) ;  Jones  v. 
Gay,  39  N.  Y.  S.  138  (Sup.  Ct.  E.  T. 
1912)  (attorney  of  lender) ;  Van  der 
Velde  ▼.  Wilson,  176  Mich.  185,  142 
N.  W.  553  (Mich,  tax  act) ;  Washing- 
ton Ins.  Co.  ▼.  Maple  Co.,  77  Wash. 
686,  138  Pac.  553 ;  Lassman  ▼.  Jacob- 
son,  125  Minn.  218,  146  Minn.  350 
(Minn,  registry  tax) ;  Spain  v,  Tal- 
cott,  165  App.  Div.  815,  152  N.  Y.  S. 
611  (factor  and  principal) ;  In  re  El- 
more Cotton  Mills,  217  Fed.  810;  Sea- 
men's Bank  v.  M'Cullough,  166  App. 
Div.  271,  151  N.  Y.  8.  600;  Turgrim- 
SOD  T.  J.  P.  Sed>urg  Piano  Co.,  192 
111.  App.  512;  CisSna  Loan  Co.  y. 
Gawley,  87  Wash.  438,  151  Pac.  792 
(option  to  pay  before  maturity)  ; 
Hartley  v.  Eagle  Ins.  Co.,  167  App. 
DiT.  230,  152  N.  Y.  S.  686;  Chicago 
City  Bank  ▼.  Bremer,  189  III.  App.  258 
(accelerating  clause). 
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quite  different  from  that  of  individuals,  with  privileges  and  re- 
strictions entirely  their  own.  Yet,  in  the  absence  of  special  statute 
provisions,  it  may  fairly  be  supposed  that  general  usury  laws  have 
ihe  same  application-  to<  banks  as  to  natural  persons/  To  take 
interest  in  advance  on  loans  has  long  been  within  the  established 
rules  of  banking;  but  a  bank  cannot  take  more  than  legal  rates 
upon  a  note  after  it  has  become  payable,  any  more  than  an  indi- 
vidual. Cases  are  not  uncommon  where  a  bank  has  violated  the 
general  usury  laws  and  been  held  liable  accordingly,  to  say  noth- 
ing of  charter  restrictions  upon  its  powers;  and  the  question  of 
usurious  intent  is  here  quite  as  material  as  in  ordinary  instances.^ 
Banks  often,  give  advantages  to  depositors  which  those  desiring 
an  occasional  discount  are  not  slow  to  discover.  And  if  a  person 
obtaining  discounts  voluntarily  allows  a  sum  to  remain  on  deposit 
with  the  expectation  that  he  may  thus  obtain  discounts  more  read- 
ily, but  without  any  agreement  or  understanding  that  he  may  not 
draw  his  money  at  any  time,  there  can  be  no  usury  in  the  practice.^ 
Even  where  there  is  a  distinct  understanding  at  the  time  of  the 
discount  that  the  bank  shall  receive  the  borrower's  deposits,  and 
an  extra  profit  results  in  consequence,  the  courts  appear  reluctant 
to  infer  usury  from  that  circumstance;  though  in  a  very  hard 
and  clearly  established  bargain  they  probably  would.^  Banks,  like 
individuals,  are  sometimes  entitled  to  compensation  for  collection 
of  a  draft ;  and  it  is  held  that  where  such  charge  is  made  in  good 


4.  See  Brovrer  ▼.  Haight,  18  WiA. 
102;  Niagara  County  Bank  v.  Baker, 
15  Ohio  St.  68;  Fannen'  Bank  ▼. 
Burohard,  33  Vt.  346. 

ff.  Thus,  an  arrangement  by  which 
one  seeking  a  discount  at  a  hank  is 
required  to  obtain  a  discount  of  paper 
amounting  to  fifteen  hundred  dollars 
to  secure  the  application  to  his  use  of 
.one  thousand  dollars  of  the  proceeds, 
without  the  right  to  use  the  re- 
mainder thereof  except  in  payment 
of  the  paper  discoimted,  when  it  shall 
become  due,  has  been  held  usurious. 


East  Riyer  Bank  ▼.  Hoyt,  32  N.  T. 
119;  Rock,  Ac.,  Bank  v.  Wooliscroft, 
16  Wis.  22.  See  Belmont  Branch 
Bank  v,  Hoge,  35  N.  Y.  65;  Crowell 
▼.  Jones,  167  N.  C.  386,  83  S.  E.  551. 

6.  Appleton  Bank  ▼.  Fislce,  8  Allen, 
201. 

7.  See  Beals  ▼.  Benjamin,  33  N.  T. 
61.  As  to  usury  paid  in  dealings 
with  a  national  bank,  see  Driesbach 
▼.  Wilkesbarre  Bank,  104  U.  S.  52; 
Eates  T.  Montgomery  Bank,  100  U.  S. 
239 ;  Auburn  Bank  ▼.  Lewis,  81  K  T. 
15. 
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faith  and  paid  in  advance,  the  transaction  is  not  rendered  usurious 
by  the  subsequent  retention  of  the  draft  by  the  bank  at  the  request 
of  the  drawer,  and  its  payment  at  maturity  without  any  deduction 
of  the  charge.®  A  bank  may,  by  agreement,  lawfully  charge  a 
customer  with  interest  on  his  overdrafts  in  making  up  monthly 
balances.^ 

§  273.    Rule  of  Usury  as  to  the  Loan  of  Productive  Chattels. 

To  take  collateral  security  on  a  loan  is  of  course  perfectly 
proper ;  and  so,  too,  a  party  may  lend  stock  as  stock  to  be  replaced, 
or  he  may  lend  the  produce  of  it  as  money,  or  he  may  give  die 
borrower  the  option  to  repay  either  in  one  way  or  the  other.  But 
he  cannot  legally  reserve  to  himself  the  right  to  determine  which 
it  shall  be.  A  loan  of  stock  to  be  replaced  at  a  future  day  with 
its  dividends  is  a  transactitm  where  the  lender  takes  the  risk  of 
depreciation  in  the  meantime,  and  this  is  lawful ;  but  to  lend  the 
produce  of  stock  with  an  agreement  that  it  shall  be  returned  as  so 
much  money,  while  reserving  the  dividends  by  way  of  interest, 
this  is  usurious,  if  the  dividends  amount  to  more  than  the  legal 
rate  en  the  produce  of  the  stock.  The  collateral  advantage  which 
the  lender  here  seeks  to  enjoy  is  usurious;  for  it  is  a  cover  for 
getting  a  usurious  rate  of  interest  on  a  loan  of  money.*  Where 
animals  are  sold  or  loaned,  as  is  sometimes  the  case,  with  a  reser- 
vation of  increase,  like  considerations  of  usury  sometimes  arise; 
and  such  transactions  are  sustainable,  where  it  does  not  appear 
that  a  loan  of  money  is  disguised  under  the  name  of  a  loan  or  sale 
by  way  of  muiuum  of  live  stock.^    A  loan  of  com  to  be  returned 


8.  Oentral  Bank  v.  Si  John,  17 
Wis.  157. 

9.  Timberlake  ▼.  First  Nat  Bank, 
43  Fed.  231.  Charging  a  "banker's 
oonunission"  specially  under  a  loan, 
is  a  device  for  usury.  Bowdoin  v. 
Hammond,  79  Md.  173. 

1.  See  Blyd.  Usury,  45-47;  Tate  v. 
Wellings,  3  T.  R.  531;  Cleveland  v. 
Loder,  7  Paige,  557. 


%,  See  Gilmore  v.  Ferguson,  28  Iowa, 
220;  Bull  T.  Rice,  1  Seld.  315.  If  the 
lender  to  an  adventure  receives  a 
share  of  the  profits,  usury  cannot  be 
alleged,  provided  be  were  responsible 
under  the  terms  of  the  contract  for 
losses.  Goodrich  v.  Rogers,  101  111. 
523. 
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in  kind  may  be  good,  regardlese  of  the  per  cent  in  amount  which 
is  to  be  added ;  for  this  is  a  mutuum.^ 


§  274.    Various  Usurious 

Another  trick  sometimes  attempted  is  that  of  forcing  goods  upon 
the  borrower,  in  connection  with  the  loan,  at  an  estimate  far  above 
their  true  worth,  instead  of  making  a  cash  loan  for  the  full  amount. 
To  distinguish  between  the  legal  and  illegal  here  is  not  easy;  and 
each  case  must  depend  somewhat  upon  the  willingness  or  reluctance 
of  the  borrower  to  take  the  goods^  the  hardness  of  the  bargain,  and 
other  facts  which  serve  to  manifest  what  the  law  deems  an  usuri* 
ous  intent.^  Thus,  the  issue  being  mainly  one  of  fact  in  each  case, 
where  a  certain  sum  is  loaned,  and  as  part  of  the  same  transaction 
the  borrower  purchases  a  mill,  giving  much  more  than  it  is  worth, 
both  parties  knowing  the  facts  at  the  time,  the  transaction  may  be 
pronounced  usurious,  even  though  nothing  special  wa9  said  as  to 
the  real  value  of  the  mill.^  And  a  contract  for  labor  or  for  com- 
modities at  an  unfair  price,  when  made  as  the  condition  of  the 
loan,  may  render  the  loan  usurious.*  So,  too,  where  the  lender 
makes  the  borrower  give  him,  before  receiving  all  the  money,  his 
wagon  at  a  depreciated  value.'  A  fair  criterion  by  which  to  detect 
usury  in  all  such  cases  is  to  compare  the  market  value  of  the  goods 
with  the  gain  to  the  lender  in  charging  and  obtaining  more  than 
the  market  value.*     We  here  suppose  that  the  apparently  external 


8.  Easterlin  v.  Rylander,  fi0  Ga.  202. 
And  9ee  Garrity  v.  Cripp,  4  Baxter, 
86. 

4.  Biyd.  Usury,  42-45,  and  eases 
infra. 

5.  Low  V.  Pricbard,  36  Vt.  183. 
And  see  Miller  v.  Bates,  35  Ala.  580; 
Tarleton  v.  Emmons,  17  N.  H.  43; 
Heath  v.  Page,  48  Penn.  St.  130; 
Wilson  V.  Kirby,  88  HI.  566. 

8.  See  Root  v.  Pinney,  11  Wis.  84; 
Parker  v.  Maxwell,  51  Minn.  523,  53 
N.  W.  754;  49  Minn.  Ill;  Roger  y. 


CVNeal,  33  W.  Va.  15»,  6  L.  R.  A. 
N.  8.  427. 

7.  Cnmmins  v.  Wire,  2  Halst.  Ch. 
73. 

8.  See  Mumford  v.  American,  Ac., 
Insurance  Co.,  4  ComAt.  463;  Collier 
v.  Barr,  64  Ala.  543. 

For  application  of  this  mle  to  an 
agreement  to  pay  insurance  premiums, 
see  1  McCrary,  234;  Braynard  t. 
Hoppock,  32  N.  T.  571.  As  to  an 
agreement  concerning  stock  of  the 
corporation  which  lent  the  money,  see 
48  Md.  455. 
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Harsh  arrangement  is  part  of  the  loan  transaction  itself,  and  not 
entirely  distinct,  so  as  to  stand  or  f aU  on  its  own  merits. 

To  make  a  loan  in  depreciated  bank-notes,  expecting  to  receive 
payment  in  money  at  par,  would  not  generally  constitute  usury ; 
certainly  not  where  the  parties  acted  in  good  faith.'  Nor  neces- 
sarily would  the  transfer  of  a  debt  at  par  coupled  with  a  loan  of 
money,  though  the  debt  afterwards  prove  uncollectible.  Yet  even 
here  the  facts  might  be  such  as  to  taint  the  whole  transaction. 
And  the  same  may  be  said  of  a  transfer  of  our  modem  securities, 
which  might  amount  to  a  fair  sale  of  them  on  credit  or  a  usurious 
loan,  according  to  circumstances.^ 

An  exchange  of  negotiable  obligations  to  raise  money,  and  so 
made,  is  a  loan  within  the  usury  laws ;  and  if  by  such  exchange 
the  amount  ultimately  to  be  paid  by  the  borrower  is  greater  than 
that  to  be  paid  by  the  lender,  and  it  is  one  loan  transaction,  there 
is  generally  usury.^  But  we  presume  that  premiums,  conmiis- 
sions,  and  the  like  may  be  stipulated  for,  as  in  other  cases.  Mak- 
ing out  the  borrower's  note  for  a  larger  sum  than  the  lender 
advanced  or  antedating  it,  is  a  palpable  device  for  usury.^ 

§  275.    Distinctions  as  to  the  Purchase  and  Sale  of  Commodities. 

And  this  brings  us  to  an  inquiry  which  the  courts  and  legisla- 
tures have  not  as  yet  fully  answered ;  namely,  where  shall  the  line 
be  drawn  between  a  usurious  loan  and  a  bona  fide  sale  or  exchange 
of  commodities  at  a  profit  exceeding  the  interest  rates, —  the  one 


9.  See  Hayward  v.  Le  Baron,  4  Fla. 
404 ;  Gregory  v.  Bewley,  4  Eng.  22. 

1.  Brown  ▼.  Kevitt,  27  MisB.  801; 
Thomaa  v.  Murray,  32  N.  T.  605; 
Bank  of  Washington  v.  Arthur,  3 
Gratt  173;  Dean  ▼.  Herrick,  54  Vl 
573;  f  275. 

a.  See  Hyde  ▼.  Fiikley,  26  Miae. 
468;  NiekerMm  ▼.  Babooek,  23  HI. 
561;  Schermerhom  v.  Talman,  14 
y.  T.  93.  Whether  a  loan  payable 
either   in  gold   coin  or   in   currency, 


with  the  premium  on  gold,  is,  in 
times  of  legal  tender  currency,  usuri- 
ouS)  see  Gates  ▼.  Haekenihal,  57  111. 
534.  But  where  A  owes  B,  and  B 
owes  C,  an  agreement  between  A  and 
C  that  C  should  gire  B  further  time 
upon  a  payment  of  extra  interest  hj 
A  is  not  usurious.  GleaiiBon  ▼.  Childs, 
59  Vt.  421. 

S.  See  44  Minn.  121;  Vail  t.  Van 
Doren,  45  Neb.  450,  6*  N.  W.  787. 
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transaction  being  illegal  and  the  other  perfectly  legaL  In  our 
later  cases  this  subject  is  discussed  frequently,  and  as  to  most  of 
the  wealthier  States  the  courts  seem  disposed  to  shield  parties  from 
the  harsh  consequences  of  usury  as  far  as  possible.  It  has  been 
well  said  that  in  every  instance  where  the  contract  is  in  form  one 
of  sale  or  exchange,  if  the  court,  in  looking  at  the  whole  transac- 
tion, can  see  that  the  value  secured  to  the  vendor  was,  in  good  faith, 
only  the  price  of  the  thing  sold  or  exchanged  by  him,  there  can  be 
no  usury,  whatever  the  price  may  be  or  the  mode  in  which  it  may 
be  reserved.^  And  it  is  certainly  a  familiar  rule  that  the  seller 
of  goods  may  ask  one  price  in  cash  and  a  higher  price  on  credit. 
But  in  order  to  render  a  transfer  valid,  on  any  such  ground,  the 
sale  must  be  fair  and  honest  and  above  board ;  and  the  substance 
of  the  transaction,  not  the  form  of  words,  is  to  be  r^arded  by  the 
court* 

Inquiries  of  this  sort  are  usually  raised  on  the  transfer  of  bills 
and  notes ;  and  a  distinction  may  here  be  made  between  business 
and  accommodation  paper.  Where  a  note  is  made  without  con- 
sideration, and  merely  to  enable  the  payee  to  raise  money  upon  it, 
the  maker  is  not  bound  by  it  until  it  has  been  negotiated ;  and  if 
the  payee  gets  it  discounted  at  a  greater  rate  than  the  lawful 
interest,  the  transaction  is  regarded  as  a  loan  by  the  indorsee  and 
prima  facte  usurious.^    But  a  sale  of  bills  and  notes  at  a  discount 


4.  See  Gardiner,  J.,  in  Dry  Dock 
Bank  v.  American,  Ac.,  Co.,  3  Comsi. 
344,  359.  And  see  9upra,  §  269;  Bank 
▼.  Mann,  94  Tenn.  17;  Edektein  v. 
MecklowitE,  92  Mieo.  170,  155  N.  T. 
8.  258;  Gate  City  Kat.  Bank  t. 
Thrall,  S5  Kan.  594,  116  Pac.  487; 
Real  Estate  Ck).  v.  Wilmington  Ry., 
1  Boyoe  (Del.)  321,  77  Ail.  756. 

5.  See  Beete  v.  Bidgood,  7  B.  &  Cr. 
453;  Leavitt  v.  De  Laiiny,  4  Comst. 
364;  Newman  v.  Williams,  29  Miss. 
212 ;  Vail  y.  Heu^tis,  14  Ind.  607. 

Where  goods  were  bought  on  a 
stated  credit,  and  at  the  expiration 


of  that  period  the  huyer  gave  his  note 
for  the  aggregate  amount,  with  inter- 
est as  from  the  date  of  purchase,  the 
transaction  was  held  usurious.  White 
r.  Friedlander,  35  Ark.  52.  Cf.  Ford 
V.  Hancock,  36  Ark.  248. 

e.  Tufts  v.  Shepherd,  49  Me.  312; 
Richardson  y.  Scobee,  10  B.  Monr. 
12;  Whitten  y.  Hayden,  7  Allen,  407; 
Belden  y.  Lamb,  17  Ck>nn.  441.  The 
sale  of  accommodation  paper  at  a 
discount  greater  than  legal  interest 
is  usurious  and  void  under  New  York 
statutes.  Claflin  y.  Boorum,  122 
N.  T.  365,  25  N.  B.  360. 
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exceeding  the  legal  rates  would  not  be  usurious  if  the  transaction 
proved  not  to  he  a  cover  for  a  loan.^  And  it  appears  to  he  now  well 
settled  that  a  hill  or  note  valid  in  its  inception  and  hinding  be- 
tween the  original  parties,  and  in  fact  all  negotiable  paper  in  the 
hands  of  those  who  have  taken  it  by  way  of  business  and  not  ac- 
commodation, may  be  purchased  in  good  faith  as  a  marketable 
commodity  at  any  rate  of  discount,  though  practically  exceeding 
legal  interest.^  So  a  debtor  may  purchase  debts  due  from  his 
creditor  to  others  at  a  greater  discount  than  l^al  interest,  and 
demand  a  set-off  to  the  full  amount  with  legal  interest'  It  is  not 
a  usurious  transaction  to  purchase  below  par,  railroad,  municipal, 
or  other  negotiable  bonds,  bearing  interest  periodically  due ;  even 
though  bought  directly  from  the  government  or  corporation  in 
question  at  such  a  discount  from  their  face.^ 

§  276.    Usury  with  Reference  to  a  Former  and  Latter  Loan. 

A  party  in  making  a  further  loan  may  insist  upon  security  for  a 
former  loan,  and  may  even  make  the  giving  of  such  security 
a  condition  of  the  new  loan,  and  yet  the  loan  is  not  necessarily 
usurious  in  consequence.     The  question  in  such  a  case  is,  whether 


7.  Durant  ▼.  B&nta,  3  Dutch.  024; 
Otto  V.  Durege,  14  Wis.  571.  See 
Atwell  y.  Gowell,  54  Me.  358;  Bay- 
liM  V.  Cockroft,  81  N.  Y.  363. 

8.  Newman  v.  Williams,  29  Miss. 
212;  Corcoran  v.  Powers,  6  Ohio  St. 
19;  Williams  t.  Reynolds,  10  Md.  57. 
And  see  Kitchel  v.  Schenck,  29  N.  T. 
515 ;  Dickernum  v.  Day,  31  Iowa,  444. 

9.  Young  V.  Miller,  7  B.  Monr.  540. 
1.  See  City  of  Memphis  t.  Bethel, 

3  Tenn.  Cas.  205 ;  Richter  v.  Burdock, 
257  111.  410,  100  N.  E.  1063. 

See  Thompson  v.  Koch,  62  Wash. 
438,  113  Pac.  1110;  Continental  Nat. 
Bank  y.  Fleming,  170  Mich.  624 
(lender'e  bond  fide  senricea) ;  Chip- 
man  y.  Farmers'  Nat.  Bank,  121  Md. 


343,  88  Atl.  151  (yoluntary  pay- 
ment) ;  Schanz  y.  Sotscheck,  86  Misc. 
121,  149  N.  Y.  S.  145;  Warasie  y. 
Radford,  142  Ga.  113,  82  S.  E.  442; 
Brown  y.  Jones,  29  Misc.  538,  152 
N.  Y.  S.  571  (charge  for  a  guaranty)  ; 
Brown  y.  Jones,  29  Misc.  538,  152 
N.  Y.  S.  571  (borrower's  agent)  ;  Title 
Trust  Co.  y.  Wheatfield,  123  Md.  458, 
91  Atl.  757  (indirect  benefits  not 
usurious) ;  Cobe  y.  Guyer,  237  111. 
516,  86  N.  E.  107  (interest  in  ad- 
adyance) . 

A  mortgage  not  usurious,  executed 
to  a  bond  fide  mortgagee,  may  be  sold 
thereafter  at  a  discount.  Schans  y. 
Sotscheck,  86  Miac.  121,  152  N.  Y.  S. 
S51. 
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the  object  was  in  reality  to  get  security  for  the  old  debt,  or  only 
to  make  a  loan  with  such  security  as  a  usurious  premium.^ 


§  277.    Usury  Consists  in  Actual 

In  absence  of  controlling  words  in  local  statutes  to  the  contrary, 
the  offence  of  usury  may  be  said  to  consist  not  in  the  attempt  to 
take,  but  in  the  actual  taking  of  more  than  the  legal  rate  of 
interest.  And,  as  a  general  rule,  the  offence  of  usury  is  not  con- 
summated until  a  lender  has  received  more  than  principal  and 
interest,  bonus  included,  for  the  sum  actually  advanced.^  But 
this  is  not  an  invariable  rule,  for  the  language  of  legislation  varies 
in  different  States. 

§  278.    Usury,  Who  May  Plead,  etc. 

It  is  a  general  rule  that  usury  is  a  personal  defence,  and  cannot 
be  set  up  by  a  stranger;  in  other  words,  that  no  person,  unless 
legally  implicated  in  the  usurious  transaction,  or  having  a  legal 
interest  in  the  property  subject  thereto,  can  interpose  such  a  plea. 
For  it  is  a  general  principle  that  a  mere  stranger  has  no  right  to 
intermeddle  with  the  concerns  of  others.  And  one  very  good 
reason  why  the  rule  should  be  thus  applied  is  that,  notwithstand- 
ing the  general  policy  of  the  usury  laws,  the  courts  leave  the  bor- 
rower free  to  waive  such  a  defence,  and  stand  by  his  contract  if 
he  chooses  to  do  so.^ 

The  borrower,  then,  and  his  heirs  and  personal  representatives, 
may  set  up  the  defence  of  usury.^  But  the  borrower  cannot  trans- 
fer to  another  the  right  to  plead  usury  which  is  in  himself.^     Nor 

9.  See    Jftrvis'    Appeal,    27    Conn.  Conn.  142;  Pritobett  ▼.  Mitchell,  17 

432;    Saunders  v.  lAmbert,   7   Gray,  EJan.  355;  Holladay  v.  Holladay,  13 

484.  Oreg.  523 ;  Moses  t.  Loan  Association, 

3.  See  Brestle  t.  Mehaffie,  19  Penn.  100  Ala.  465. 
St     117;     Mitchell     ▼.     Doggett,     1  5.  lb. 

Branch,  356.  0.  Bullard  ▼.  Raynor,  30  N.  T.  197; 

4.  See  BIyd.  Usury,  106,  107;  Liv-  Cain  v.  Gimon,  36  Ala.  168;  Nat. 
ingston  V.  Harris,  11  Wend.  329;  Bank  of  Gloversville  ▼.  Place,  15  Hun, 
People's  SaTings  Bank  ▼.  Ckillins,  27  564. 
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can  he  sot  up  usury  paid  bj  a  third  person  in  connection  with  the 
transaction.^  And  an  assignment  bj  a  debtor  in  trust  to  pay  a 
certain  usurious  debt  cannot  be  avoided  by  a  creditor  of  the 
assignor  upon  the  ground  that  the  debt  thereby  secured  was  usu- 
riousy  though  it  is  otherwise  with  a  judgment  creditor  who  has 
acquired  a  legal  lien  upon  the  property  encumbered  by  the  usu- 
rious security.  And  we  need  hardly  add  that  a  lender  cannot 
avoid  his  own  usurious  contract  on  the  ground  of  his  own  usury.* 

Privies  in  law  of  the  debtor,  as  the  assignee  in  bankruptcy  or 
the  sheriff  in  execution,  may  usually,  it  would  appear,  set  up  the 
plea  of  usury  against  his  unpaid  debts ;  though  not  so  as  to  recover 
illegal  interest  which  the  debtor  has  already  paid.' 

A  surety  of  the  borrower  in  the  usurious  contract,  who  has  not 
been  repaid,  and  whose  conduct  has  been  honest,  is  entitled  to  the 
defence  of  usury;  also  bail  of  the  borrower;  also  a  joint  obligor.* 
But  where  B  borrows  from  A,  and  gives  him  two  bonds,  on  one  of 
which  C  is  surety,  and  afterwards  pays  the  other  bond  on  which 
usurious  interest  was  reserved,  C  cannot  avail  himself  of  the  pay- 
ment of  such  usurious  interest  in  defence  of  an  action  on  the  bond 
in  which  he  is  surety.^  And  if  a  surety  to  a  usurious  contract 
pays  usurious  interest,  knowing  it  to  be  such,  he  cannot  recover  it 
again  from  his  principal.^  A  usurious  contract  giving  the  prin- 
cipal debtor  indulgence  in  payment  will  not  discharge  his  surety, 
though  carried  out  afterwards,  if  the  law  makes  such  contracts 
illegal  and  void.^ 

Where  an  executor  or  administrator  loans  the  money  of  his 
intestate  at  a  usurious  rate  of  interest,  the  debtor  may  make  the 
same  defence  as  if  the  money  had  belonged  to  the  administrator  as 


7.  McArthur  ▼.  Schenck,  31  Wis. 
673;  Schmidt  ▼.  Gaukler,  156  Mioh. 
243,  120  N.  W.  746. 

8.  Riley  v.  Gregg,  16  Wis.  666;  Car- 
ter V.  DenniBon,  7  Gill,  157. 

9.  Sec  Morse  v.  Crofoot,  4  Comst. 
114;  Lee  v.  Fellowes,  10  B.  Monr. 
117.  But  see  Low  v.  Prichard,  36  Vt. 
183. 


1.  See  12  Mod.  198;  Osborne  v. 
Fridrieh,  134  Mo.  App.  449,  114  S.  W. 
1045;  Goodhue  ▼.  Palmer,  13  Ind. 
457;  Kirkpatridc  ▼.  Wherritt,  7  B. 
Monr.  38S;  Safford  ▼.  Vail,  22  111. 
327. 

a.  Cantey  v.  Blair,  2  Rich.  Eq.  46. 

8.  Jones  ▼.  Joyner,  8  Geo.  562. 

4.  Gilder  y.  Jeter,  11  Ala.  256. 
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an  individual.'  Fiduciary  officers  of  this  character  are  respon- 
sible, as  such,  for  usury  received  by  the  deceased  in  his  lifetime ; 
but  it  seems  certain  that  they  cannot,  if  innocent^  be  made  to 
sufFer  personally  the  penal  consequences/ 

§  279.    The  Same  Subject. 

Usury  is  a  defence  to  a  suit  to  foreclose  a  mortgage,  just  as  it 
is  upon  the  usurious  note  which  secures  it;  and  any  one  claiming 
under  a  mortgagor  and  in  privity  with  him  may  raise  the  defence 
of  usury  in  the  mortgage.^  But  a  subsequent  mortgagee  cannot 
take  advantage  of  usury  in  a  prior  mortgage,  since  he  is  a  stranger 
and  not  a  privy  to  it,  and  cannot  be  injuriously  affected  by  enforce- 
ment of  the  contract.^  And  the  samo  holds  true  in  general  of  the 
subsequent  grantee  of  premises  subject  to  a  usurious  mortgage, — 
or  at  least  of  one  who  purchases  the  equity  of  redemption,  or  who 
agrees  to  assume  the  mortgage  as  part  of  his  consideration ;  since, 
as  to  the  right  of  a  general  grantee,  und^r  such  circumstances, 
there  appears  some  imcertainly.'  Such  rules  are  often  controlled 
by  legislation;  and  it  must  be  considered  that  a  court  of  equity 
proceeds  upon  its  own  equitable  theory,  where  its  jurisdiction  is 
invoked.^  But  in  New  York  the  bona  fide  purchaser,  under  a 
statute  foreclosure  of  a  mortgage  which  was  tainted  with  usury, 
acquires  a  good  title.^ 

The  statutes  of  some  States  expressly  prohibit  corporations*  and 


5.  Norcum  ▼.  Lmn,  33  Min.  299. 
0.  See  Proctor  v.  Terrill,  S  B.  Monr. 
451;  Heath  y.  Cook,  7  Allen,  59. 

7.  Wright  Y.  Bundy,  11  Ind.  398; 
Ramsay  v.  Wamer,  97  Mass.  8;  Bro- 
lasky  ▼.  Miller,  1  Stockt.  807. 

8.  Churchill  ▼.  Cole,  32  Vt.  93; 
Rezford  v.  Widger,  3  Barb.  Ch.  640; 
Pritchett  v.  Mitchell,  17  Kax».  385. 

9.  Post  T.  Bank  of  Utica,  7  Hill, 
391;  Sands  t.  Church,  6  N.  Y.  347; 
Cramer  y.  Lepper,  26  Ohio  St.  59; 
Hough  y.  Horsey,  36  Md.  181;  Bur- 


lington Loan  Association  y.  Heider, 
55  Iowa,  424.  The  maker  of  a  note 
secured  by  mortgage  should  not,  after 
such  conyeyance,  set  up  usury  in  a 
suit  which  seeks  no  personal  judg- 
ment against  him.  Burlington  Loan 
Ass'n  y.  Heider,  52  Iowa,  354.  But 
see  Newman  y.  Kershaw,  10  Wis.  333. 
And  see  Dolman  y.  Cook,  1  McCart. 
56;  Gunnison  y.  Gregg,  20  N.  H.  100. 

1.  See  §§  282,  285,  post  But  cf. 
Kenny  y.  Union  Ry.  Co.,  106  App.  Diy. 
497,  152  N.  Y.  S.  121. 

a.  Jackson  y.  Henry,  10  Johns.  185. 
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eep^iallj  banks,  from  interposing  the  defence  of  usury.^  And  in 
a  controveiBj  as  to  the  validity  of  a  levy  of  execution  upon  a  cor- 
poration,  a  stockholder  cannot  object  on  the  ground  of  usury/ 

The  accommodation  indorser  of  a  note  may,  like  any  surety, 
take  advantage  of  the  plea  of  usury,  as  well  as  the  borrower ;  ^ 
and  so  may  any  indorser  when  charged  upon  the  note,  if  not 
chargeable  with  bad  faith.^  And  the  indorsee  who  takes  a  note 
with  notice  that  it  is  tainted  with  usury  takes  it  subject  to  that 
defect;  so  that  where  accommodation  paper  in  any  form  is  dis- 
counted by  a  party  knowing  its  true  character,  the  defence  of 
usury  may  be  set  up  between  the  parties  to  the  paper  and  the  party 
by  whom  it  is  originally  discounted/  As  to  whether  the  plea  of 
usury  may  be  set  up  against  bona  fide  holders  for  value,  the  rule 
is  not  uniform ;  and  it  may  depend  somewhat  upon  local  statutes, 
which  are  frequently  explicit  in  this  respect.  Thus  usury  makes 
^Woid''  according  to  some  State  codes;  while  in  others  the  pen- 
alty is  far  less  severe.^  In  some  States  usury  is  deemed  a  good 
defence  for  the  maker  of  business  paper  pro  tanlo,  though  the 
note  be  in  the  hands  of  an  innocent  holder  for  value,  who  has 
received  it  in  the  ordinary  course  of  business;  but  the  better 
opinion  is  that  the  plea  is  not  available  imder  such  circumstances, 
in  the  absence  of  a  positive  statutory  provision  to  that  effect.' 

But  where  a  debtor  gives  a  new  security  for  a  usurious  debt,  to 


8.  See  Sehermerhom  v.  Talman,  14 
K.  Y.  93;  Rosa  v.  Butterfleld,  33 
K.  Y.  665;  Hartford,  &c.,  Ida.  Co.  y. 
Hadden,  28  III.  260.  And  see  Badi 
T.  Lanman,  24  Penn.  St.  435. 

4.  ChaiBn  t.  CummingB,  37  Me.  76. 
As  to  plea  by  the  surely  of  a  corpo- 
ration, see  Freese  ▼.  Brownell,  35 
N.  J.  L.  285. 

5.  See  Gray  ▼.  Brown,  22  Ala.  262. 
8.  And  this,  even  though,  ignorant 

of  the  usury,  he  has  given  his  own 
note.  First  Nat.  Bank  ▼.  Planking- 
ton,  27  Wis.  177. 

7.  Simpson  v.  Fullenwider,  12  Ired. 


Eq.  334;  Veazie  Bank  ▼.  Paulk,  40 
Me.  109;  Clark  y.  Sisson,  8S  N.  Y. 
319. 

8.  See  Claflin  ▼.  Boorum,  122  N.  Y. 
385,  25  N.  E.  360,  which  turned  upon 
the  statute  expression  "void." 

9.  See  William  v.  Wilder,  37  Vt. 
613;  Tucker  v.  WilamouicE,  3  Eng. 
157;  Kendall  ▼.  Robertson,  12  Cush. 
156;  Baoon  v.  Lee,  4  Iowa,  490; 
Cutchen  ▼.  Coleman,  13  Ind.  568. 
The  bond  fide  holder  of  a  note  given 
for  usurious  interest  who  purchases 
for  less  than  its  face  value  may  re- 
cover  only   the  actual   consideration 
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the  bona  fide  assignee  of  the  debt^  who  took  the  original  debt  and 
takes  the  substituted  security  without  any  knowledge  of  the  usury, 
such  debtor  cannot  afterwards  set  up  usury  as  a  defence  to  the 
substituted  paper.  ^  And  if  the  maker  of  a  usurious  note  gets  a 
third  person,  who  had  no  connection  with  it,  to  give  his  note  which 
is  free  from  usury  for  the  amount  in  payment  of  the  usurious  note, 
this  third  party  cannot  afterwards  defend  on  the  plea  of  usury 
between  the  former  parties;  though  it  would  probably  be  other- 
wise if  this  note  had  been  given  not  in  payment,  but  as  a  mere 
renewal  or  substitution  for  the  original  usurious  note.^ 


§  280.    The  Same  Subject. 

Upon  the  whole,  then,  as  to  parties  entitled  to  plead  usury,  while 
the  question  is  often  dependent  upon  the  legislation  and  public 
policy  of  each  State,  and  it  is  impossible  to  lay  down  a  rule  which 
may  completely  reconcile  all  the  cases,  it  may  be  stated  that  the 
right  to  set  up  such  a  defence  depends  mainly  upon  the  character 
of  the  party  as  the  original  borrower  or  his  legal  representative 
and  substitute,  or  else  upon  the  party's  liability  to  prejudice  or 
injury  through  the  enforcement  of  the  usurious  contract.  The 
policy  of  the  usury  statutes  that  the  borrower  is  not  under  the 
same  taint  as  the  lender  ^  is  well  illustrated  by  the  fact  that  even 
a  director  of  a  corporation  who  participates  in  a  usurious  loan  by 


paid,  togetlier  with  legal  intefreat. 
Cheney  y.  Campbell,  28  Neb.  376,  44 
N.  W.  451. 

1.  See  Cutht>ert  v.  Haley,  8  T.  R. 
390;  Dix  V.  Van  Wyck,  2  Hill,  522; 
Houghton  V.  Payne,  26  Conn.  396. 
And  see  Wendtebone  t.  Parks,  18 
Iowa,  546. 

9.  Hanley  v.  Kempton,  30  Me.  118, 
and  eases  cited.  And  see  Maeungie 
Bank  ▼.  Hottenstein,  89  Penn.  St.  328. 

See  Armstrong  t.  Middaugh,  74 
Misc.  45,  133  N.  T.  S.  647 ;  First  Nat. 
Bank  v.  Drew,  226  111.  6243,  10  L.  A. 


A.  N.  s.  622,  n.,  80  N.  E.  1082  (wife 
as  to  spendthrift  husband). 

Where  various  loans  are  made  un- 
der a  contract,  see  Chase  &  Baker  y. 
National  Trust  Co.,  215  Fed.  633.  As 
to  a  guarantee  of  land  subject  to  a 
mortgage,  see  Oroiw  v.  Great  North- 
ern Loan  Co.,  17  N.  D.  352,  116  N.  W. 
345;  Tidball  t.  Schmeltz,  77  Kan. 
440,  94  Pac.  794 ;  First  Nat.  Bank  ▼. 
Drew^  226  ni.  622. 

8.  Brown  v.  Mcintosh,  39  N.  J.  L. 
22;  Horner  v.  Nitsdh,  103  Md.  498, 
63  Atl.  1052. 
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the  corporation  to  himself  can  recover  from  the  corporation/  And 
even  v^here  usury  may  be  pleaded,  the  defence  must  be  seasonably 
made ;  for  lapse  of  time,  especially  when  actual  benefits  have  been 
taken  by  the  party  under  the  contract  alleged  to  be  usurious,  or  he 
has  otherwise  by  his  conduct  manifested  an  intent  on  his  part  to 
waive  the  defence  of  usury,  proves  a  fatal  barrier.^ 


§  281.    Utory,  How  to  be  Pleaded  and  Proved. 

Usury,  too,  is  a  defence  which,  as  a  general  rule,  must  be 
strictly  proved ;  and  the  court  will  not  presume  a  state  of  facts  to 
sustain  that  defence  where  the  instrument  is  consistent  with  cor- 
rect dealing.  Hence,  it  is  held  that  a  noto  dated  on  one  day  for 
a  sum  payable  with  interest  from  a  day  previous,  will  be  deemed 
prima  facie  a  note  given  subsequently  for  a  loan  which  was  actually 
made  on  the  former  date.^  Nor  will  it  avail  the  party  to  prove 
usury  if  the  case  of  usury  proved  is  not  that  set  up  in  defence ;  nor 
to  make  out  a  case  which  leaves  to  conjecture  and  does  not  prove 
usury.  Usury  must  in  general  be  specially  pleaded;  and  the 
corrupt  agreement  must  be  distinctly  set  out  and  must  be  proved 
as  all^ged.^  This  doctrine  prevails  both  in  law  and  in  equity; 
though  in  the  action  of  assumpsit  at  law  every  defence  which  shows 
that  the  plaintiff  never  had  any  cause  of  action  may  be  given  in 
evidence  under  the  general  issue.^  But  the  manner  in  which 
usury  must  be  pleaded  and  proved  is  to  be  determined  by  the 
statute  in  force  at  the  time  of  suit ;  and  the  practice  of  the  differ- 


4.  MaoRackan  ▼.  Bank  of  Columbus, 
164  K  C.  24,  80  8.  E.  184.  See  Bank 
of  Cadiz  v.  Slemmona,  34  Obio  St. 
142. 

5.  See  Davis  v.  Conyerse,  35  Vt. 
503 ;  Smith  t.  Marvin,  27  N.  T.  137 ; 
Lucas  V.  Spencer,  27  III.  15;  Furlong 
V.  Pearce,  51  Me.  299.  But  see  Ken- 
dig  V.  Marble,  55  Iowa,  386. 

0.  See  Marvin  v.  Feeter,  8  Wend. 
533;  Ewing  v.  Howard,  7  Wall.  492^; 
Andrews  v.  Hart,  17  Wis.  307;  Wet- 
ter V.  Hardesty,  16  Md.  11. 


7.  New  Jersey,  Ac.,  Co.  v.  Turner,  1 
MeOart.  326;  Vroom  v.  Ditmas,  4 
Paige,  526;  Manning  v.  Tyler,  21 
K.  Y.  567;  Frank  v.  Morris,  57  HI. 
138;  Omaba  Hotel  Co.  v.  Wade,  97 
U.  S.  13 ;  Kessner  v.  T^igg,  98  U.  S. 
50. 

8.  lb.;  Comjn  Usury,  201-203; 
Holland  V.  Chambers,  22  Geo.  103; 
Stoddtam  v.  Munson,  28  HI.  51;  Bond 
V.  Worley,  <26  Mo.  263. 
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ent  States  is  not  altogether  uniform  in  this  respect.  In  many  cases 
the  party  pleading  usury  must  first  tender  to  the  usurer  the  amount 
admitted  to  be  due;  and  yet  the  formality  of  tender  is  now  fre- 
quently dispensed  with ;  and  it  seems  to  have  always  been  rather 
a  requirement  of  equity  than  the  law  courts.' 

§  282.    Usury  as  a  Defence  in  Chancery. 

As  a  general  rule  relief  cannot  be  obtained  in  equity  against 
usury  where  the  party  has  omitted  to  plead  it  at  law  and  shows 
no  excuse  for  the  failure;  nor  will  a  bill  of  discovery  be  enter- 
tained in  chancery  after  judgment  at  law,  where  the  facts  sought 
to  be  elicited  are  matters  of  l^al  defence,  and  no  excuse  is  offered 
for  not  having  shown  it  earlier.^  'And  usury  paid,  imder  a  decree 
in  chancery,  cannot  be  recovered  again  by  a  suit  in  chancery.^ 


9.  Kuhner  ▼.  Batl«r,  11  Iowa,  419; 
Newman  v.  Kershaw,  10  Wis.  333. 
And  see  Heath  y.  Page,  4S  Penn.  St. 
130.  An  agreement  not  to  plead  usury 
or  to  withdraw  the  plea  is  against 
public  policy  and  void.  Maybee  y. 
Crozier,  22  Hun,  264.  But  our  later 
courts  disincline  to  permit  such  plea 
to  be  waived  or  withdrawn,  and  then 
reasserted.  Clark  v.  Spencer,  14 
Kan.  398;  St.  Albans  Bank  v.  Wood, 

53  Vt.  491.  A  sealed  release  of  all 
claims  for  usury,  executed  at  the  time 
of  the  usurious  transaction,  is  a  mere 
subterfuge,  and  does  not  bar  a  subse- 
quent plea  of  usury.    Herrick  v.  Dean, 

54  Vt.  568. 

See  Western  Union  Tel.  Go.  v. 
Sights,  34  Okla.  461,  126  Pac.  235; 
Lawler  v.  Vette,  166  Mo.  App.  342, 
149  S.  W.  48  (suit  prematurely 
brought) ;  Schanz  v.  Sotscheck,  160 
App.  Div.  798,  145  N.  Y.  S.  778  (con- 
spiracy to  collect  usury)  ;  Cotton  v. 
Beatty,  1S2  S.  W.  1007  (Tex.  Civ. 
App.  1913,  compromise) ;  Chas.  S. 
Riley  Co.  v.  W.  T.  Sears  Co.,  154  N.  C. 


509,  70  S.  E.  997 ;  Loew  v.  Mclnemey, 
159  App.  Div.  513,  144  N.  Y.  S.  546 
(usury  pleaded  as  a  counterclaim) ; 
Riehter  v.  Burdock,  257  III.  410,  100 
N.  E.  1063;  Ringer  v.  Virgin  Timber 
Co.,  213  Fed.  1001   (corporation). 

Tho  burden  of  proof  rests  upon  the 
party  alleging  usury.  77  Wash.  686, 
138  Pac.  553.  In  re  Canfield,  190 
Fed.  266,  113  C.  C.  A.  562;  Sabine  v. 
Paine,  148  App.  Div.  730,  132  N.  Y. 
S.  813  (''value  received");  Grannis 
V.  Stevens,  216  N.  Y.  583,  111  N.  E. 
963;  Houghton  v.  Burden,  228  U.  S. 
161,  33  S.  Ct.  491.  But  a  contract 
usurious  on  its  face  was  made  pre- 
sumably with  unlawful  intent.  Dar- 
den  V.  Sohueeftler,  154  Ala.  372,  45 
So.  130. 

1.  Jones  V.  Kirksey,  10  Ala.  579; 
Smith  y.  Walker,  S  S.  &  M.  131; 
Brown  v.  Swans,  10  Pet.  497;  Blyd. 
117.  See  Busby  v.  Finn,  1  Ohio  St. 
409. 

a.  Thompson  v.  Ware,  8  B.  Monr. 
26.    See  §  285,  pott 
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§  283.    Legal  Consequences  of  Usury. 

The  legal  confiequenoeB  of  usury  were  under  the  old  statutes  very 
disastrous.  Every  contract  which  was  founded  in  usury  was 
treated  as  ipso  facto  void,  and  the  contract  and  security  became,  to 
borrow  the  usual  phrase,  extinct  at  its  very  inception.^  But  public 
opinion  in  the  matter  of  usury  laws  has  so  greatly  changed  during 
the  last  century,  and  legislation  with  it,  that  to  know  truly  what 
are  the  l^al  consequences  in  any  particular  State, —  if  indeed 
usury  remains  a  legal  offence  with  penal  consequences  at  all, — 
we  must  consult  the  latest  statutes.  In  England  and  in  certaia 
parts  of  this  country  the  usury  laws  are  abolished.^  Some  States, 
which  still  hesitate  to  wipe  them  out  altogether,  connive  at  a  re- 
form by  making  the  penalties  so  light  that  the  borrower  would 
seldom  find  it  advantageous  to  carry  his  grievance  to  the  court. 
The  favorite  rule  in  many  States  is  to  make  a  contract  tainted 
with  usury  void  only  to  the  extent  of  the  illegal  interest  reserved 
therein,  and  enforceable  for  the  residue;  or,  in  other  words,  to 
allow  the  principal  and  legal  interest  to  be  taken  by  the  lender.^ 
Another  rule,  also  sanctioned  by  legislation  in  some  localities,  is 
to  impose,  as  a  penalty  for  usury,  the  forfeiture  of  all  interest 
accruing  subsequently  to  the  usurious  contract,  so  that  the  lender 
may  recover  his  principal  and  no  more.^  This,  though  not  per- 
haps so  fair  as  the  preceding  rule,  has  the  advantage  of  imposing 
a  penalty  sufficient  to  discourage  somewhat  the  practice  of  usury, 
without  being  very  harsh.  But  in  other  States  the  penalty  is 
more  severe;  as  twice  or  threefold  the  usury  reserved;  or,  again, 
ten  per  cent,  on  the  amount  loaned.^    It  is  not  unusual  to  provide 


S.  1  Mod.  69;  Blyd.  Usury,  86. 
TMs  eoDsequenoe  is  not  to  be  uplield 
by  the  court  where  the  language  of 
tiie  statute  leaves  a  reasonable  doubt. 
Bates  T.  Montgomery  Bank,  100  U.  8. 
239. 

4.  See  9upra,  %  251;  Bouv.  Diet. 
"  Usury." 

5.  See  Smith  ▼.  Stoddard,  10  Mioh. 


148;  Veazie  Bank  t.  Paulk,  40  Me. 
109. 

0.  See  Saltmarsh  v.  Planters',  fte. 
Bank,  17  Ala.  761 ;  Kessner  y.  Trigg, 
98  U.  S.  50;  Mapps  ▼.  Sharpe,  32  HI. 
13;  Fisher  v.  Bidwell,  27  Ck>mi.  363 

7.  See  Hart  y.  Goldsmith,  1  Allen, 
145;  Nat.  Bank  of  Auburn  v.  Lewis, 
81  N.  T.  15;  Howe  y.  Carpenter,  49 
Wis.  697. 
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that  the  penalty  thus  imposed  may  be  sued  and  recovered;  and 
sometimes  the  State  shares  the  proceeds  with  the  prosecutor,  turn- 
ing, perhaps,  its  share  into  the  school  fund.^ 

New  York  leads  the  small  remnant  of  States  where  usury  still 
makes  the  contract  void ;  but  in  its  courts  the  rigor  of  this  statute 
is  mitigated  to  some  extent ;  and  not  only  is  the  doctrine  of  a  hand 
fide  sale  of  negotiable  paper  strongly  upheld  in  that  State,  but  it  is 
a  well-settled  doctrine  that  the  debtor  need  not  avail  himself  of 
the  usury  laws.  And  where  one  assigns  or  appropriates  property 
in  trust  for  the  payment  of  usurious  debts,  the  trust  is  irrevocable.' 
There  is  much  belief  that  the  Negotiable  Instruments  Law  repeals 
by  implication  the  usury  law  making  instruments  void  for 
usury,  and  innocent  holders  have  often  been  permitted  to  sue 
upon  them.^ 

§  284.    The  Same  Subject;   Effect  of  Voluntary  Payment. 

It  is  a  well-established  principle  of  the  common  law  that  pay- 
ments voluntarily  made  by  a  party  having  knowledge  of  the  facts 
cannot  be  recovered  again.  This  principle  is  frequently  applied 
to  usurious  contracts;  and  if  a  party  voluntarily  pays  his  debt 
and  usurious  interest  upon  it,  he  cannot  maintain  an  action  to  get 
his  money  back  again.^  To  completely  perform  a  usurious  con- 
tract under  such  circumstances  is  to  terminate  all  controversy  over 
it.  And  it  is  held,  still  further,  that  where  usury  has  been  volun- 
tarily paid,  and  applied  by  agreement  of  parties  as  extra  interest, 


8.  See  Bouv.  Diet.  "Interest,"  and 
Statutes  of  Iowa,  Ac.,  cited;  aupra, 
§  267.  A  mortgage  or  note  in  part 
usurious  may  be  void  in  ioto;  but  a 
▼alid  debt  included  in  the  note  stands 
on  its  original  merits.  Marks  v.  Mc- 
Gehee,  35  Ark.  •EIT. 

9.  Murray  v.  Judson,  5  Seld.  73. 
But  as  to  accommodation  paper  the 
judicial  rule  is  very  strict,  even  as 
against  bond  fide  holders.  See  Claf- 
flin  V.  Boonim,  122  N.  Y.  385 ;  §  279. 


1.  Emanuel  ▼.  Misicki,  149  N.  Y. 
Supp.  905;  Wirt  v.  Stubblefield,  17 
App.  D.  C.  283;  contra.  Penny  Sav- 
ings Bank  t.  Fitzgerald,  167  Iowa, 
446,  149  N.  W.  497;  Alexander  y. 
Haaelrigg,  123  Ky.  677,  97  S.  W. 
353. 

9.  Tompkins  v.  Hill,  28  111.  519; 
Smith  ▼.  Coopers,  9  Iowa,  376;  Goon 
▼.  Swan,  30  Vt.  6;  Smith  ▼.  Marvin, 
27  N.  Y.   137. 
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it  cannot  even  be  set  off  against  the  principal  debt  afterwards.^ 
But  it  is  now  provided  by  law  in  many  States  that  the  borrower 
may  sue  to  recover  the  excess  paid  beyond  the  principal  and  lawful 
interest  due^  notwithstanding  the  payment  was  voluntary  on  his 
part;  and  where  this  is  the  case,  and  usury  does  not  avoid  the 
principal  and  legal  interest,  the  disposition  is  to  avoid  multiplicity 
of  actions,  and  allow  the  borrower  the  right  to  treat  payments  of 
usurious  interest  made  by  him  as  payments  on  account  of  the 
principal  and  legal  interest  so  long  as  the  debt  remains  unsettled ; 
and  if  he  be  sued  on  his  debt,  he  is  likewise  permitted  to  make  the 
defence  of  usury  pro  iarUo,  and  have  the  penalty  set  off  against 
the  amount  payable/  And  while  the  payment  of  usury  upon  a 
note  is  at  law  deemed  a  part  payment  of  the  note  when  the  note 
includes  both  the  money  loaned  and  the  usury,  yet  if  separate 
securities  are  given  for  the  usury,  and  the  usury  is  applied  to 
them,  the  debtor  is  at  liberty  to  treat  the  payment  as  having  no 
connection  with  the  legal  demand,  and  may  sue  for  its  recovery.' 

§  285.    Rule  of  Equity  as  to  the  Consequences  of  Usury. 

Statutes  of  usury  are  usually  to  be  considered  as  binding  in  a 
court  of  chancery,  and  equity  will  follow  the  law  in  construing 
them.  But  when  any  borrower  comes  into  a  court  of  equity  to 
obtain  relief  against  a  usurious  contract  or  transaction,  he  is  com- 


8.  Graham  v.  Cooper,  17  Ohio,  65; 
100  N.  E.  1063,  257  III.  410. 

4.  See  Ellis  y.  Brannin,  1  Dudley, 
48;  Lockwood  v.  Mitchell,  7  Ohio  St. 
387;  Root  V.  Pinney,  11  Wis.  84; 
Wheatley  v.  Waldo,  36  Vt  237; 
Holmee  y.  Gerry,  55  Me.  209;  Cross 
V.  Mann,  -53  Vt.  501;  Payne  y.  New- 
comb,  100  111.  611.  And  see  Thomp- 
son y.  Prettyman,  231  Penn.  1, .  79 
Atl.    874. 

5.  Nichols  y.  Bellows,  22  Vt.  581. 
As  to  judicial  application  of  pay- 
ments made  by  the  debtor  without 
specifying  how  they  are  to  be  applied, 


where  usurious  interest  waa  reseryed, 
see  Woolley  y.  Alexander,  99  111.  188; 
Saunders  y. '  Lambert,  7  Gray,  484. 
A  third  party  cognizant  of  the  facts 
of  usury,  such  as  the  assignee  of  a 
mortgage  or  releasee,  takes  with  the 
original  equities  in  fayor  of  the  lender. 
Wells  y.  Robinson,  53  Vt.  202.  And 
see  supra,  §  278.  But  one  who  bor- 
rows money  of  another  at  a  legal 
rate  of  interest  to  pay  a  usurious 
debt  cannot  plead  usury  against  the 
new  creditor  by  showing  that  helcnew 
the  old  debt  to  foe  usurious.  Mason 
y.  Searlee,  56  Iowa,  532. 
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pelled  to  pay  or  offer  to  pay  the  principal  sum  with  legal  interest ; 
this  on  the  ground  that  he  who  seeks  equity  must  do  equity.^  This 
rule  is  quite  commonly  applied  in  proceedings  brought  to  foreclose 
a  mortgage.  And  yet  in  some  States  the  mortgagor,  in  a  fore- 
closure 8uit>  is  entitled  to  the  benefit  of  the  statute  penalty  for 
usury  in  reduction  of  the  sum  for  which  conditional  judgment  is 
entered.^  In  general,  equity  applies  usurious  part-payments 
towards  the  discharge  of  principal  and  lawful  interest;  and  it 
favors  neither  borrower  nor  lender  especially,  but  seeks  to  do 
exact  justice  between  them;  relieving  the  one  from  the  harsh 
consequences  of  his  imprudent  bargain,  and  giving  back  to  the 
other  all  the  money  that  he  advanced  with  a  fair  rate  of  compen- 
cation  for  the  use  of  it^ 

§  286.    Effect  of  Usury  as  Between  Principal  Debt  and  Security. 

The  securities  which  follow  or  grow  out  of  a  usurious  transac- 
tion must  bear  the  consequences  of  the  usury ;   and  whether  these 


6.  See  Ware  t.  Thompflon,  2  Beaal. 
66;  Ruddell  T.  Awh]ffr,  18  Ark.  36»; 
Conner  y.  Mjen,  7  BUckf.  337;  Bal- 
linger  ▼.  Edwards,  4  Ired.  Eq.  449; 
82  N.  C.  134. 

7.  See  Minot  ▼.  Sawyer,  6  Allen, 
78;  DiTolI  v.  Atwood,  41  N.  H.  446. 
And  see  Grow  v.  Albee,  19  Vt.  540. 
But  the  debtor  cannot  apply  the  pe- 
nal deduction  for  himself.  McN'eal 
▼.  Leonard,  1  Allen,  399. 

8.  See  Spain  t.  Hamilton,  1  Wall. 
604;  Smith  ▼.  Hollister,  1  McCart. 
153;  MoAllister  ▼.  Jerman,  32  Mise. 
142;  Smith  v.  Robinson,  10  Allen, 
130;  WooUey  v.  Alexander,  99  111. 
188;  K.  E.  Mortgage  Go.  v.  Anghe, 
12  Neb.  504.  A  mortgagor  cannot  ob- 
tain an  injunction  against  a  foreclo»> 
ure  sale  on  the  ground  of  usury,  un- 
less he  tenders  the  sum  borrowed, 
with   lawful    interest      Anthony   y. 


Lawson,  34  Ark.  628.  And  see  Kohn 
V.  Kelley,  77  N.  J.  E.  273,  79  Atl. 
686;  Bettifl  v.  Tampa  Ass'n,  62 
Fla.  435,  56  So.  499;  Van  Der  Velde 
V.  Wilson,  176  Mich.  185,  142  N.  W. 
553;  Title  Trust  Ck).  v.  Wheatfield, 
123  Md.  455,  91  Atl.  757;  Chase 
Co.  v.  Nat.  Trust  Co.  215  Fed.  633 
(111.  D.  C,  1914)  ;  McFadden  ▼. 
Palmer,  83  N.  J.  E.  621,  92  Atl.  396 
(fraud) ;  Compton  t.  Collins,  190 
Ala.  499,  67  So.  395;  Schans  v. 
Sotscheck,  86  Misc.  121,  149  K.  Y.  S. 
145  (mortgage  sold  at  a  discount) ; 
Cuthbertson  ▼.  People's  Bank,  170 
N.  C.  531;  87  S.  E.  333;  Powell  v. 
Petteway,  69  Fla.  12,  67  So.  230; 
Heitsch  v.  Minneapolis  Co.,  29  N.  D. 
124,  150  N.  W.  457  (N.  D.  hand  fide 
purchaser  at  foreclosure  sale) ;  Drake 
V.  Lux,  233  111.  522,  84  N.  E.  693 
(application  of  payment). 
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securities  be  real  or  personal,  they  go  with  the  debt  to  which  thej 
are  coUateraL'  But  where  a  valid  claim  is  embiaoed  in  a  subse- 
quent security  which  is  void  for  usury,  the  effect  is  to  make  the 
latter  security  illegal  and  void,  and  leave  the  naked  claim  as  it 
stood  before;  for,  the  original  contract  being  lawful,  no  subse- 
quent taking  or  contracting  to  take  illegal  interest  will  rendw  it 
usurious.^  This  distinction  is,  of  course,  to  be  reasonably  applied ; 
and  a  mere  device,  such  as  taking  separate  notes  for  principal  and 
interest,  will  not  operate  so  as  to  relieve  a  contract  from  the  conse- 
quences of  usury,  if  the  fact  be  shown  that  the  promise  to  pay 
interest  constituted  a  part  of  one  entire  contract  for  the  loan  of 
principal  and  interest.^ 

§  287.    Usury  as  a  Criminal  or  Penal  Offence. 

Not  only  is  the  taking  of  unlawful  interest  visited  by  law  with 
the  consequences  already  enumerated,  but  in  some  States  it  is  even 
punishable  by  indictment  as  a  criminal  or  penal  offence.  But 
prosecutions,  under  such  rigorous  laws,  are  found  much  less  fre- 


9.  Hodkinson  ▼.  Wyatt,  4  Q.  B. 
749;  Langton  ▼.  Haynee,  37  E.  L.  & 
Eq.  590;  Price  ▼.  Lyons  Bank,  33 
N.  Y.  55;  Corcoran  v.  Powers,  0 
Ohio  St.  19. 

1.  Cook  V.  Barnes,  36  N.  Y.  520; 
Blyd.  Usury,  97,  102;  MitcheU  v. 
Doggett,  1  Fla.  356.  A.  advanced 
money  to  pay  a  mortgage,  taking 
another  mortgage  to  secure  the  ad- 
-vanoe.  The  second  mortgage  was  de- 
clared void  for  usury.  Held,  that 
the  usury  did  not  affect  the  first 
mortgage;  and  the  second  mortgage 
being  void,  the  first  mortgage  rcTived 
and  could  be  enforced  by  A.  Pat- 
terson ▼.  Birdsall,  64  N.  Y.  294.  And 
see  Pritchett  v.  Mitchell,  17  Kan.  355 ; 
Richardson  ▼.  Baker,  52  Vf.  617.  A 
(judgment  obtained  on  a  mortgage 
given  as  tecurity  for  a  bond  which 
is  claimed  to  have  included  a  debt 


and  usurious  interest  is  held  conclu- 
sive in  Carlisle  v.  Bindley,  91  Penn. 
St  929. 

8.  See  Gray  v.  Brown,  22  Ala.  262; 
Goodrich  v.  Bussell,  40  Me.  500; 
Brown  v.  Nevitt,  27  Miss.  801. 

See  Holmes  v.  Schmeltz,  161  Mo. 
App.  470,  143  S.  W.  539  (pledge  re- 
tained) ;  Muller  v.  Philadelphia,  208 
N.  Y.  182,  101  N.  E.  762  (security 
for  usurious  loan)  ;  Cadner  v.  Hos- 
kins,  64  Ore.  254,  128  Pac.  841 ;  Chase 
V.  Nat.  Trust  Co.,  215  Fed.  633  (111. 
D.  C,  1914) ;  Everett  v.  Ingram, 
142  Ga.  145,  82  S.  E.  562;  First  Nat. 
Bank  v.  Rambo,  143  Ga.  665,  85  S.  E. 
840;  Thompson  v.  Prettyman,  231 
Penn.  1,  79  Atl.  874  (taint  extended 
to  security) ;  In  re  Baker,  77  Misc. 
90,  137  N.  Y.  S.  530  (legacy  as  se- 
curity) ;  London  Realty  Co.  v.  Rior- 
dan,  207  N.  Y.  264,  100  N.  E.  800. 
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quent  than  the  transgression ;  and  courts  seem  disposed  to  construe 
such  statutes  quite  strictly.^ 

§  288.    Conflict  of  Laws  Relating  to  Interest  and  Usury. 

Generally,  interest,  whether  due  by  express  contract^  or  given 
by  law  as  damages,  is  to  be  oxnputed  according  to  the  legal  r&te 
of  the  State  or  country  where  the  contract  is  made  or  performed, 
on  the  usual  principles  which  prevail  in  a  conflict  of  laws;  and 
in  the  absence  of  attempted  evasion  of  the  usury  laws,  parties  are 
free  to  choose  for  themselves  between  the  rate  of  the  '^  place  of 
contract "  or  that  of  the  "  place  of  performance,"  and  contract 
accordingly.^  But  the  parties  who  mean  to  stipulate  according  to 
rates  other  than  those  prevailing  in  the  State  where  the  contract 
is  given  should  indicate  their  intention  dearly.^  Moreover,  a 
State  jurisdiction  where  the  remedies  of  enforcement  are  sought, 
as,  for  instance,  in  foreclosure  of  a  mortgage  given  as  security,  will 
sometimes  insist  upon  its  own  statute  policy.^ 

§  289.    Constitutional  Questions;    Law  in   Force   at   Date  of 
Transaction. 

So,  too,  the  law  in  force  at  the  time  when  the  usurious  contract 


8.  See  State  t.  Tappan,  15  N.  H.     further,  as  to  law  of  place,  Kavanaugh 


91 ;  Oille&pie  v.  State,  6  Humph.  164 ; 
Block  V.  State,  14  Ind.  425;  Agnew 
▼.  McElhare,  18  Penn.  St.  4S4;  Em- 
pire Trust  Co.  ▼.  Coleman,  85  Misc. 
312,  147  N.  Y.  S.  740;  German  AsB'n 
y.  Leavens,  89  Wash.  78,  153  Pac. 
1092;  Cobb  ▼.  Hartenstein,  47  Utah, 
174,  152  Pac.  424;  Vander  Velde  v. 
Wilson,  176  Mich.  185,  141^  N.  W. 
553;  Cha9.  8.  Riley  Co.  ▼.  W.  T.  Sears 
Co.,  154  N.  C.  509,  70  S.  E.  997. 

4.  See  Miller  ▼.  Tiffany,  1  Wall. 
298;  Roberts  y.  McNeeley,  7  Jones, 
506;  Butlers  ▼.  Olds,  11  Iowa,  1. 
And  see  next  chapter. 

5.  See  Ayer  ▼.  Tilden,  15  Gray,  178 ; 
Chase  ▼.  Dow,  47  N.  H.  405.      See 


T.  Day,  10  R.  I.  393;  Bowman  v. 
Miller,  25  Gratt.  331;  Lindsay  v. 
Hill,  66  Me.  212;  Wayne  Co.  Sav- 
ings Bank  v.  Low,  81  N.  Y.  566; 
Dickenson  v.  Edward»,  77  N.  Y.  573; 
Bowles  V.  Eddy,  33  Ark.  645;  Stein- 
man  V.  Midland  Loan  Co.,  78  Kan. 
479,  96  Pac.  860;  J.  L.  Case  Co.  v. 
Tomlin,  174  Mo.  App.  512,  161  S.  W. 
286;  Granite  City  Bank  v.  Cross,  188 
III.  App.  ^42;  Ringer  v.  Virgin  Tim- 
ber Co.,  213  Fed.  1001;  Baxter  v. 
Beckwith,  137  Pac.  901,  25  Col.  App. 
322.    And  see  next  chapter. 

6.  Martin  v.  Johnson,  84  Ga.  481, 
10  S.  E.  1092,  S  L.  R.  A.  170,  n. 
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is  made  will  usually  govern  with  regard  to  the  consequences  of 
usury;  and  this,  too,  thou^  the  statute  may  have  been  repealed 
before  suit  was  brought^  But,  as  it  has  been  observed  in  a  Con- 
necticut case,  ''the  parties  to  usurious  contracts  hold  any  right 
they  can  be  presumed  to  hold  to  the  penalties  given  by  the  law, 
subject  to  a  modification  or  repeal  by  the  legislature  which  may 
destroy  them,  and  a  consequent  direct  or  indirect  validation  of 
their  contracts."^  The  obligations  of  existing  contracts  as  to 
interest  are  not  to  be  impaired  by  State  legislation.' 

§  290.    Summary  of  Chapter;    Usufruct^  Income,  etc.,  of  Per- 
sonal Property. 

The  leading  results  of  our  present  brief  investigation  may  be 
thus  summed  up.  Concerning  most  species  of  property,  there 
passes  a  sort  of  usufruct  by  the  contract  of  hiring;  the  hirer 
acquiring  that  enjoyment  of  the  thing  with  which  the  owner  has 
parted  for  a  time.  Land  is  rented,  ships  are  chartered,  animals 
are  taken  for  use;  capital  in  general  yields  its  income;  and  all 
this  is  by  the  operation  of  universal  law.  The  value  of  the  thing 
hired  for  any  length  of  time  bears  a  certain  percentage  to  the  value 


7.  Simonton  v.  Vail,  11  Wis.  90; 
Matthias  v.  Ckx>k,  31  III.  83.  And  see, 
as  to  a  substituted  transaction  after 
repeal  of  a  usurj  act,  Kllgore  v.  Em- 
mitt,  33  Ohio  St.  410;  Kilgore  ▼. 
Dempsey,  25  Ohio  St.  413;  Taylor 
V.  Thomas,  61  Oa.  472;  Bandel  ▼. 
Ir^SAC,  13  Md.  202;  King  ▼.  State,  9 
Ga.  App.  714,  72  S.  £.  176. 

S.  See  Welch  ▼.  Wadsworth,  30 
Conn.  149;  also  Starke  ▼.  Inman,  1 
Cart.  124;  Smith  ▼.  Glanton,  39  Tez. 
365.  But  see  MitcheU  v.  Doggett,  1 
Fla.  356,  as  to  contracts  void  when 
made.  Concerning  constitutional  pro- 
visions as  affecting  previous  usury 
laws,  see  Bandel  ▼.  Isaac,  13  Md. 
S02.  And  see  Brunswick  Co.  v.  Unio 
▼erskty  Co.,  43  Utah,  75, 134  Pac.  608. 


A  l^^lature  has  power  to  enact 
laws  relating  to  interest  and  usury. 
State  V.  Sherman,  18  Wyo.  169,  105 
Pae.  299;  State  ▼.  Griffith,  83  Conn. 
1,  74  Atl.  1068. 

9.  Hufobard  ▼.  Callahan,  42  Conn. 
524;    Danville  y.  Pace,  25  Gratt   1. 

N^otiable  paper  given  after  the 
repeal  of  the  English  usury  laws,  in 
renewal  of  paper  previously  given  to 
secure  a  usurioua  loan,  held  in  Eng- 
land valid.  Flight  v.  Reed,  1  H.  &  C. 
703. 

As  to  the  effect  of  a  renewal  of 
the  usury  laws  after  their  repeal,  see 
Tribble  v.  Anderson,  63  Ga.  31.  And 
see  §  268. 
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of  the  thing  itself;  and  this  percentage,  which  parties  may  gen- 
erally be  left  free  to  regulate  for  themselves,  fluctuates  consider- 
ably;  the  risk  of  loss  or  deterioration  of  property  which  the  owner 
runs,  the  scarcity  of  the  thing,  and  the  amount  of  enjoyment  or 
profit  which  its  use  will  probably  bring,  entering  as  elements  into 
the  computation. 

So  is  it  with  money,  the  purchasing  agent  of  worldly  things  and 
general  representative  of  wealth ;  nor  does  it  make  any  essential 
difference  that  when  this  species  of  property  is  loaned,  the  bor- 
rower is  to  replace  in  kind  rather  than  restore  the  identical  coin 
or  currency.  Money  finds  its  own  percentage  of  value,  when 
placed  out  by  parties  on  a  contract  of  hiring ;  and  the  question  is 
whether  borrower  and  lender  may  safely  be  left  free  to  determine 
the  ratio  according  to  their  mutual  contemporaneous  convenience; 
whether  in  truth  the  capitalist  who  puts  out  money  at  interest  has 
really  more  temptation  and  opportunity  to  oppress  than  he  who 
lets  ships  and  merchandise  or  the  landlord  of  real  estate.  Where 
the  law  discountenances  and  forbids  the  receiving  of  recompense 
for  the  hire  of  money  altogether,  we  have  usury,  which  is  illegal, 
and  no  interest ;  where  it  fixes  the  limit  of  recompense,  and  pro- 
hibits taking  more,  we  have  interest  up  to  that  limit,  which  is  legal, 
and  usury  beyond  it,  which  is  illegal ;  and  finally,  where  it  per- 
mits borrower  and  lender  to  determine  the  recompense  for  them- 
selves, and  set  the  percentage  for  themselves,  we  have  interest, 
which  is  legal,  and  no  usury.  For,  whatever  the  law  of  the  land, 
men  may  as  well  attempt  to  drive  money  out  of  the  world  as  to 
prevent  its  loan  upon  a  recompense.  That  system  of  jurispru- 
dence which  allows  the  taking  of  recompense  up  to  a  certain  point, 
and  so  divides  interest  from  usury,  receives,  perhaps,  the  fullest 
assent  of  mankind ;  yet,  if  late  legislative  experiments  on  money 
lending  prove  successful,  **  usury ''  may  yet  some  day  be  stricken 
from  the  text-books,  and  ^^  interest "  be  left  standing  by  itself. 
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CONFLICT   OF   LAWS   BBLATINQ  TO   PSB80NAL   PBOPESTT 

§  291.    Fundamental  Rule  as  to  Sovereignty. 

The  sovereignty  of  every  independent  State  is  an  admitted  fact 
in  all  systems  of  jurisprudence;  and  a  fundamental  principle 
essential  to  this  sovereignty  is,  that  no  municipal  law,  whatever 
be  its  nature  or  object,  can  of  itself  avail  beyond  the  territorial 
limits  of  the  State  or  government  imposing  it.'  So  zealous  were 
the  ancient  nations  to  maintain  their  own  legal  usages  to  the 
exclusion  of  all  outside  or  '^  barbarian  "  interference,  that  disputes 
under  what  we  now  denominate  the  ^^  conflict  of  laws "  could 
hardly  have  arisen  in  their  day;  and  even  the  Roman  Empire, 
which  gave  heed  to  the  local  customs  of  its  conquered  and  depend* 
ent  subjects,  would  not  have  permitted  a  law  or  custom  to  be  set 
up  against  the  imperial  authority  of  its  own  code,  or  to  defeat  the 
proud  birthright  of  a  Roman  citizen.  During  the  period  of  the 
Middle  Ages  the  sword  was  high  arbiter  between  contending 
nations;  and  international  jurisprudence  found  nothing  like  a 
solid  foundation  until  the  revival  of  trade  had  brought  England 
and  the  countries  of  Continental  Europe  into  a  closer  and  more 
essential  communion  than  ever  before.  But  while  a  contiguity  of 
boundaries  and  the  similarity  of  their  laws  drew  the  modem  Latin 
races,  so  called,  closely  together,  as  modem  civilization  advanced, 
England,  isolated  and  independent,  self-asserting,  and  proud  of 
her  common-law  system,  still  disdained  for  a  long  time  to  acknowl- 
edge international  obligations  or  allow  foreign  doctrines  to  impair 
the  force  of  her  own  settled  precedents. 

§  292.    Growth  of  International  Jurisprudence ;   V/orks  of  Pub- 
licists, etc.,  on  This  Subject. 

While,  therefore,  Rodenburgh,  the  Voets,  Boullenois,  and  other 

1.  Barge  Ckil.  and  For.  Laws,  1-3;  Story  Oonfl.  Laws,  §  7. 
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Oontinental  publicistB,  were  early  in  developing  the  legal  philoso- 
phy of  a  conflict  of  laws,  and  discussed  this  important  subject  in 
a  comprehensive  and  enlightened  spirit^  the  international  jurists 
of  the  Anglo-Saxon  race  failed  to  appear  until  the  nineteenth 
century  had  well  advanced.  The  growth  of  the  American  colonies 
and  the  annexation  of  Scotland  had  given  an  increased  impulse, 
however,  in  Great  Britain  to  the  study  of  international  conflicts ; 
and  in  1837  Mr.  Burge  issued  his  learned  work  on  Colonial  and 
Foreign  Laws ;  Judge  Story  of  our  own  country  having  just  pre- 
ceded him  with  a  treatise  which  has  since  become  the  standard 
authority  in  English  and  American  courts,  on  all  questions  in- 
volving the  conflict  of  laws ;  and  Chancellor  Kent  having  earlier 
than  either  outlined  the  topic  in  his  Commentaries.  Westlake's 
treatise  on  Private  International  Law  deserves  honorable  men- 
tion; and  also  the  Commentaries  of  Sir  Bobert  Phillimore,  both 
of  which  workff  are  English.^  No  other  writers  of  prominence, 
English  or  American,  occupied  this  field  from  the  earliest  period 
of  the  common  law  to  the  year  1872. 

But  a  new  volume  has  later  been  published  on  the  same  subject 
of  the  conflict  of  laws  by  an  eminent  text-writer  of  America,  who 
tells  us  that  four  causes  have  recently  operated  to  revolutionize 
the  private  law  of  nations:  first,  the  adoption  of  naturalization 
treaties  by  leading  nations ;  second,  the  abolition  of  slavery  in  the 
United  States  and  Bussia ;  third,  the  great  comparative  increase 
of  personal  wealth,  as  distinguished  from  real  property;  and 
fourth,  the  growing  sense,  on  the  part  of  England  and  the  United 


8.  Westlake's  brief  treatite,  pre- 
pared with  principal  reference  to  Eng^ 
lieh  practice,  has  been  lately  rewrit- 
ten and  republished  (1880).  Of  Phil- 
limore's  Commentaries,  an  extensive 
work  of  four  volumes  in  its  second 
edition,  it  should  be  said  that  Inter- 
national Law  constitutes  the  ground- 
work; the  conflict  of  laws  being  only 


incidentally  considered,  and  that  with 
very  little  r^fard  to  American  inter- 
State  conflicts,  and  largely,  moreover, 
by  way  of  comment  upon  the  standard 
treatises  of  Story  and  Wharton,  in 
connection  with  those  of  Continental 
publicists. 

Miner's  Conflict  of  Laws  is  a  mod- 
ern short  work  on  the  subject. 
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StateBy  of  the  duty  of  aiding  in  the  punishment  of  crimes  com- 
mitted beyond  the  territorial  jurisdietion.^ 

§  293.    The  Same  Subject. 

It  will  be  seen,  then,  that  American  jurists  have  done  more  thus 
far  than  those  of  England  to  bring  into  harmony  and  blend  to- 
gether the  jarring  systems  of  independent  nations,  by  unfolding 
principles  for  universal  recognition  as  the  groundwork  of  an  inter- 
national law,  upon  which  a  lasting  superstructure  may  be  raised. 
They  certainly  have  given  the  strongest  impress,  so  far  as  taking 
the  initiative  is  concerned.  Indeed,  the  nature  of  our  own  Amer- 
ican government,  with  its  union  of  States,  independent  of  one 
another  for  the  most  part,  so  far  as  concerns  the  ordinary  trans* 
actions  of  life,  and  yet  acknowledging  a  common  federal  chief 
supreme  within  a  constitutional  sphere  of  action,  is  such  that 
questions  of  inter-State  conflict  must  frequently  come  before  the 
courts  for  adjudication,  to  say  nothing  of  conflicts  between  federal 
and  State  authority,  and  the  time-honored  international  disputes ; 
so  that  the  whole  subject  is  and  must  remain  one  of  far  more  vital 
importance  to  us  of  the  United  States  than  to  the  subjects  of 
Great  Britain,  where  conflicts  calling  for  judicial  intervention  are 
purely  international,  save  so  far  as  they  may  arise  between  the 
parent  government  and  its  colonial  offspring. 

And  this  consideration  may  furnish  us  with  a  reason  why  an 
extra-territorial  jurisprudence,  so  to  speak,  should,  on  the  whole, 
be  more  widely  favored  in  America  than  the  British  courts ;  since 
here  the  conflict  comes  so  frequently  between  jurisdictions  not 
foreign  to  one  another,  but  allied  by  blood,  language,  institutions, 
and  political  sentiment, —  in  one  aspect  distinct  sovereignties,  but 
in  another  a  single  people, —  the  people  of  the  United  States.* 

8.  See  WhtLTton  Confl.  LawB,  c.  1;  also  been  the  atandard  Anglo-Scucon 

Story  Ckinfl.  Laws,  §  2»  1  Burge  Col.  writer  on  the  law  of  natione;  PhUli- 

and  For.  Laws,  3;  2  Kent  Com.  107,  more,    howerer,     later    becoming    a 

122,  462,  &c.     The  second  edition  of  pronUnent  authority  on  the  same  sub- 

Wharton's    work    was    published    in  jest. 

1S81.      Wheaton,  an  American,  has  4.  Mr.  Wharton  observes  (1881)  in 
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§  294«    Conflict  of  Laws  as  Affecting  Property;    Laws  at  to 
Person  and  Property  Distinguished. 

Leaving  then  the  conflictB  of  law,  so  far  as  they  may  affect  the 
status  or  capacity  of  persons,  let  us  consider  those  conflicts  as  they 
determine  the  rules  of  property,  or  rather,  since  our  subject  is 
confined  within  still  narrower  limits,  as  they  may  affect  personal 
property  or  things  movable,  when  distinguished  from  real  estate 
or  things  immovable.  Here  we  find  some  difficulty  growing  out 
of  the  various  modes  of  classifying  property  adopted  among  dif- 
ferent nations  and  under  various  systems  of  jurisprudence,  and 
the  disposition  of  one  country  to  refer  to  the  law  of  contracts  what 
another  would  include  under  the  law  of  things, —  a  difficulty 
which  one  must  avoid  in  the  best  manner  possible.  It  may  be  well 
to  state  at  the  outset  that  a  law  which  has  for  its  primary  and 
chief  object  the  status  of  persons,  while  its  effect  on  things  is 
secondary  and  incidental,  is  to  be  deemed  a  personal  law, —  that 
is,  relative  to  the  person;  but  that  a  law  which  primarily  and 
chiefiy  concerns  things  movable  and  immovable,  its  effect  upon 
persons  being  only  secondary  and  incidental,  is  a  property  law, — 
that  is,  a  law  relative  to  things.  To  the  former  head  are  usually 
referred,  for  instance,  conflicting  laws  on  the  subject  of  citizen- 
ship, marriage,^  and  divorce,^  or  the  parental  relation;    to  the 


the  preface  to  the  second  edition  of 
his  work,  that  since  the  publication 
of  the  original  edition  (which,  we 
may  remark,  ahortly  preceded  tiie 
preparation  of  the  first  edition  of 
the  present  yolume)  the  literature 
on  this  topic  has  more  than  doubled, 
and  that  in  the  United  States  alone 
we  have  as  mtflky  rulings  bearing  on 
international  law  since  1870  as  were 
reported  prior  to  that  period.  He 
observes  further,  that  not  only  the 
reports  of  our  own  courts  and  of  the 
eoorts  of  Bngland  require  an  author's 
oontoideration,  but  the  reports  of  the 
courts  of  the  leading  states  of  the 


Continent  of  Europe;  adding,  how- 
ever, that  as  to  Germany,  France, 
Belgium  and  Italy,  the  jurists  mould 
the  courts,  nor  the  courts  the  jurists. 
In  this  preface  the  learned  author 
enumerates  the  latest  general  works, 
many  in  number,  European  and 
American,  which  bear  upon  this  sub- 
ject. Presumption  that  foreign  law 
is  like  ours.  Book  17,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  344. 

5.  Validity  of  foreign  marriage  de- 
termined by  law  w4iere  solemnised. 
Book  3,  N.  T.  Rpts.,  Bender  ed.,  note, 
p.  64. 

9.  Recognition   of   ▼nlidily  d  di- 
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latter,  those  which  ooncem  the  general  title  to  personal  proper^, 
even  though  the  domicile  and  citizenship  of  the  owner  may  have 
an  important  bearing  upon  the  determination  of  the  issue  in 
dispute/ 

§  295.    International   Distinctioas  Between  Things  Real  and 
PersooaL 

The  great  distinction  between  real  and  personal  property  which 
the  common-law  courts  have  maintained  from  the  earliest  known 
period,  so  far  as  legal  conflicts  are  concerned,  is  that  things  real 
are  governed  by  the  lex  ret  sitw,  while  things  personal  depend  upon 
the  law  of  the  owner's  domicile ;  in  other  words,  that  the  laws  of 
the  place  where  a  piece  of  real  estate  is  situated  determine  exclu- 
sively the  rights  of  parties,  and  the  methods  and  requisite  solemni- 
ties of  transfer ;  but  that  the  rights  and  modes  of  disposition  as 
to  any  and  all  personal  property  are  governed  exclusively  by  the 
law  rather  which  prevails  at  the  domicile  or  fixed  abode  of  the 
owner.* 

The  civilians  generally  concur  in  the  foregoing  rule,  so  far  as 
concerns  its  application  to  real  property  or  immovables;  but  by 
no  means  do  either  the  civil  or  the  common  law  writers  admit  the 
sweeping  force  of  such  a  distinction  as  applied  comprehensively  to 
movables  or  personal  property ;  so  that  while  we  have  a  simple  and 
precise  rule  for  the  one  species  of  property,  we  find  at  the  present 
day  a  doubtful  and  fiuctuating  rule,  subject  to  many  exceptions, 
as  concerns  the  other;  and  the  tendency  is  now  to  bring  both 
systems,  so  far  as  may  be,  under  the  one  dominating  influence  of 
the  lex  rei  sitw;  though  in  this  direction  the  English  and  Amer^ 

▼oi«e   decrees   in   one  State  by   an-  9;  Story  Confl.  Iawb,  §  39;  analyti- 

other.    Book  18,  N.  T.  Rpts.,  Bender  cal  index  to  Wharton  Gonfl.  Laws, 

ed.,  note,  p.   973.     Effect  of  foreign  8.  1    Burge,   28,   29;    Story   Ckmfl. 

divorce.    Book  26,  N.  Y.  Rpts.,  Bender  Lawft,  §§  380,  424-428;  Sill  v.  Wora- 

ed.,  note,  p.  420.     Foreign  dlvo^rces.  wick,  1  H.  Bl.  690;  Hoffman  ▼.  Ca- 

Book  26,  K.  T.  Rpts.,  Bender  ed,  note,  row,   22   Wend.    323 ;    Birtwhistlo  ▼. 

p.  1103.  Vardill,  5  B.  &  C.  451;  2  CI.  &  Fin. 

7  See  1  Barge  Col.  and  For.  Laws,  571. 
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lean  courts  have  not  gone  so  fast  or  so  far  as  those  of  Continental 
Europe."" 

§  296.    Fluctuations  of  the  Rule  as  Concerns  Personal  Property. 

Let  us  note  briefly  some  of  the  fluctuations  of  this  important 
rule  as  concerns  personal  property;  for  the  above  distinction. is  to 
be  taken  as  the  starting  point  of  any  extended  discussion  of  the 
conflict  of  laws.  Mr.  Justice  Story  asserted  quite  positively  that 
this  principle  that  things  personal  are  governed  by  the  owner's 
domicile  had  been  constantly  maintained  with  unbroken  confi- 
dence and  unanimity.  And  certainly  the  language  of  Lord 
Loughborough,  Lord  Tenterden,  and  other  judges  of  a  former 
generation,  is  strong  enough  to  justify  the  statement.^  To  use 
the  quaint  old  maxim,  '^  Movables  stick  to  a  man's  bones,"  — 
MobUia  ossibus  inhcerent;  and  when  movables  consisted  chiefly  of 
garments,  jewels,  household  stuff,  and  cattle,  the  principle  was 
easy  enough  of  application.  *^  Personal  property,"  says  Lord 
Loughborough,  ''  has  no  locality.  The  meaning  of  that  is,  not 
that  personal  property  has  no  visible  locality,  but  that  it  is  subject 
to  that  law  which  governs  the  person  of  the  owner.  With  respect 
to  the  disposition  of  it,  with  respect  to  the  transmission  of  it, 
either  by  succession  or  the  act  of  the  party,  it  follows  the  law  of 
the  person."  ^  And  there  can  be  no  doubt  that  such  is  the  view 
that  prevailed,  not  only  in  England  and  America,  but  likewise  on 
the  Continent  of  Europe,  as  to  all  kinds  of  personal  property  or 
movables  until  somewhat  recently.  And  it  mattered  not  whether 
these  "  movables  "  were  ponderous  or  hard  to  carry  away,  so  long 
as  they  were  legally  "  movables  "  and  not  "  immovables."  ^ 

But  with  the  modem  growtii  of  incorporeal  personal  property,— 
property  which,  in  fact,  as  we  have  shown,  and  primarily  at  least, 
has  only  a  mental  existence, —  new  reasons  have  developed  for 

9.  See   p.   Voet,    Rodenbuxgh,   and  t.  Sill  y.  Wonwick,  ik 

Bonllenois,   cited   by   2   Barge,    751;  8.  lb.      And    see    Wbarton    Gonfl. 

Story  Confl.  Law«,  §  376.  Laws,  §   297;    Story  Gonfl.   Laws,  § 

1.  Sill  ▼.  Worswiek,  and  Birtwhistle  §  302,  and  cases  cited ;  3  Burge,  740- 

▼.  Vardill,  supra.  753;  Blake  ▼.  Williams,  6  Pick.  2SS. 
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makiiig  the  maxim  MobUia  OMibus  inJuBrent  unsatisfactory  and 
comparatively  futile.  This,  we  apprehend,  is  in  a  considerable 
degree  owing  to  the  circumstance  that  our  modem  incorporeal 
property,  so  vast  in  value  and  volume,  consists  substantially  of 
debts  or  money  rights,  simple^  or  else  secured  by  lien,  pledge,  or 
mortgage;  of  a  debt  without  tangible  evidence  of  its  existence; 
or,  as  in  the  case  of  certificates  of  stock,  bills  and  notes,  and  nq;o- 
tiable  instruments  generally,  of  a  debt  accompanied  by  some  writ- 
ing which  manifests  its  value,  and  passes  from  hand  to  hand  as 
though  it  were  the  corporeal  and  tangible  thing  itself,  instead  of 
its  representative ;  or  perhaps  of  debts  or  money  rights  with  some 
paper  muniment  of  title  such  as  a  written  assignment.  Now  debts 
or  obligations  and  contracts  are  akin;  and,  as  we  approach  the 
subject  of  obligations,  we  enter  upon  the  terra  incognita  of  legal 
conflicts,  where  various  considerations  are  simultaneously  pre- 
sented and  no  one  is  all-controlling.  In  an  obligation  there  are 
two  parties :  the  obligee,  with  what  is  called  an  enlarged  liberty ; 
and  the  obligor,  with  his  liberty  restrained.  And  then,  besides 
the  question  of  domicile  of  either  party,  we  have  to  consider  the 
place  where  the  obligation  is  entered  into  and  the  place  where  the 
same  is  to  be  performed.  Our  leading  court  has  gone  so  far  as  to 
hold  promissory  notes,  made  by  a  non-resident  and  belonging  to 
another  non-resident,  taxable  in  the  State  where  they  are  kept  in  a 
safety  deposit  box/  So  the  credits  of  a  foreign  corporation  aris- 
ing from  its  local  business  done  through  its  local  agent  may  be 
properly  taxed  by  the  State  where  the  business  is  done.^  And 
wherever  a  transfer  of  personal  property  is  to  be  accompanied  with 
formalities  greater  than  that  of  mere  manual  delivery,  we  find  the 
rules  applicable  to  contracts  coming  in  further  to  confuse  the 
principles  which  regulate  transmission  of  property.  A  corpora- 
tion does  business  and  registers  all  stockholders  at  one  place,  while 
some  individual  who  owns  specific  shares  of  its  stock  has  his  domi- 
cile at  another.     Furthermore,  a  strong  objection  which  is  brought 

4.  Wheeler  ▼.   Sohmer,   233   U.   S.  5.  State  ▼.  Tennessee  Coal,  Iron  k 

4S4,  34  Sup.  St.  607  (1014).  R.  Co.,  188  Ala.  514,  66  So.  178. 
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against  the  test  of  an  owner's  domicile  under  any  circumstances 
is,  that  it  may  be  difficult  to  know  at  the  outset  who  is  the  owner; 
so  that  if  there  be  two  litigants  to  the  same  property,  having  dif- 
ferent domiciles,  the  suit  fails  at  the  start  for  inability  to  deter^ 
mine  who  is  the  owner  and  how  it  shall  be  tried.  A  similar 
objection  might  be  urged  in  case  possession  were  taken  as  the 
test^  The  rule  of  lex  rei  sites  is,  on  the  other  hand,  of  compara- 
tively simple  and  easy  application. 


§  297.    Distinctioa  Between  Real  and  Personal  Regards  Prop- 
erty in  Its  Legal  Character* 

The  fundamental  distinction  between  real  and  personal  prop- 
erty of  which  we  spoke  applies,  of  course,  only  to  property  con- 
sidered in  its  legal  character;  and  where  a  movable  is  annexed  to 
the  freehold  so  as  to  become  incorporated  with  it,  it  follows  the 
law  of  situs,  because  it  then  takes  the  incidents  of  immovable 
property.^  And  servitudes,  easements,  and  charges  on  land  gen- 
erally, or  such  incorporeal  rights  as  are  strictly  annexed  to  the 
realty,  are  governed  by  the  lex  rei  sites;  all  these  by  the  law  of 
England  being  deemed  to  be  real  and  not  personal  estate.^  But 
it  is  to  be  remembered  that  the  movables  and  immovables  of  the 
civil  law  do  not  precisely  correspond  to  our  l^al  divisions  of  real 
and  personal,  though  the  two  grand  divisions  are  quite  similar  in 
both  civil  and  common  law  systems ;  and  here  the  principle  must 
be  that  every  nation  impresses  upon  property  within  its  own  ter- 
ritory such  character  as  it  shall  choose;  so  that  in  any  case,  as 
Judge  Story  has  observed,  the  question  is  not  so  much  what  ought 
or  ought  not  from  their  nature  to  be  considered  movables,  as-  what 
are  deemed  so  by  the  law  of  the  place  where  they  are  situated.' 

Movables  or  things  personal  are  subject  to  transfer  and  aliena- 

6.  See  Savigny,  W&chter,  and  other  In  foreign  etate.  Book  2,  N.  T.  Rpt8.» 
Continental  writers,  cited  in  Wharton      Bender  ed.,  note,  p.  660. 

Confl.  Laws,  §§  29S,  299.  8.  Story  Gonfl.,  §  447. 

7.  Story  Confl.  Laws,  §  3S2,  citing  9.  Story  Ckmfl.,  §  447;  Chapman  7. 
Pothier  and  others.  Supreme  Court  Robertson,  6  Paige,  637.  And  see  3 
may  ocmipel  the  eonveyanoe  of  land  Burge,  752. 
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tion  as  between  persons  living ;  also  to  suooeseion  post  mortem  or 
by  virtue  of  some  testamentary  disposition,  the  title  being  thus 
transferred  upon  the  owner's  death.^  And  a  corollary  of  our  lead- 
ing doctrine  would  be  that  in  either  case  the  validity  or  invalidity 
of  the  transfer  must  depend  upon  the  laws  of  the  owner's  domicile.^ 


§  298.    Modem  Dissatisfaction  with  the  Test  of  Owner's  Domi- 
cile. 

But  the  courts  have  not  remained  easy  under  such  an  application 
of  the  broad  doctrine  of  an  owner's  domicile  in  the  case  of  per- 
sonal property,  and  particularly  as  concerns  transactions  inter 
vivos.  And  here  we  find  the  exception  stated,  as  to  debts,^  that 
where  some  positive  regulation  exists  in  a  State  or  nation  con- 
cerning the  mode  of  transfer,  prescribing  some  particular  mode  by 
which  alone  the  debt  may  be  transferred,  no  legal  title  is  acquired 
unless  these  forms  are  observed.  And  hence,  property  in  the  pub- 
lic funds  and  shares  in  jointrstock  corporations,  which  the  law 
prescribes  shall  be  transferred  only  by  observing  certain  formal- 
ities, must  be  transferred  accordingly  in  order  to  be  effectual ;  the 
law  of  the  owner's  domicile  thus  yielding  to  the  law  of  local  situ- 
ation/ But  though  the  positive  or  customary  law  of  the  place 
vhere  the  corporation^  is  created  governs  the  transfer  of  its 


1.  What  law  governs  dispoeition  of 
t>Toperty  at  death.  Book  11,  N.  T. 
Rpts.,  Bender  ed.,  note,  p.  449.  What 
law  determines  validity  of  wills. 
Book  27,  N.  Y.  Rpts.,  Bender  ed., 
note,  p.  122.  What  law  governs  the 
testamentary  disposition  of  realty  or 
personalty.  Bode  28,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  54. 

8.  Story  Ckmfl.,  §  383;  3  Burge, 
751;  Moreton  ▼.  Milne,  6  Binn.  364; 
Cobb  V.  BuBwell,  37  Vt.  337.  Effect 
of  assignment  for  creditors  on  for- 
eign property.  Book  7,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  1007.  Foreign 
assignments  governing  local  property. 


Book  20,  N.  T.  Rpts.,  Bender  ed.,  note, 
p.  74. 

8.  8itu9  of  debt.  Book  28,  N.  Y. 
Rpts.,  Bender  ed.,  note,  p.  564.  Laws 
of  what  State  govern  note.  Book  37, 
N.  Y.  Rpts.,  Bender  ed.,  note,  p.  479. 

4.  Moreton  v.  Milne,  Bupra;  Robin- 
son V.  Bland,  2  Burr.  1079;  3  Barge, 
751;  2  Kent  Com.  458,  n. ;  Dow  t. 
Gould,  31  Gal.  630.  When  corpora- 
tion is  doing  business  in  State  under 
statute.  Book  37,  N.  Y.  Rpts.,  Ben- 
der ed.,  note,  p.  481. 

5.  Local  courts'  jurisdiction  of  for- 
eign corporation  (private  interna- 
tional law).     Book  21,  N.  Y.  Rpts., 
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shares,  yet  if  there  be  no  positive  or  customary  law  to  the  contrary 
a  transfer  good  by  the  law  of  the  place  of  the  owner's  domicile  is 
valid  everywhere.^  And  the  equitable  title  will  pass  without  the 
observance  of  such  formalities,  if  the  transfer  be  in  good  faith, 
and  the  laws  of  the  country  permit  equitable  transfers/  Another 
exception  to  the  broad  doctrine  is  that  local  prescription,  when  it 
attaches,  cannot  be  unseated  by  the  removal  of  the  movable  to 
another  State.^  Again,  neither  ji^tice  nor  comity  demands  that 
the  foreign  law  be  recognized  in  a  State  to  the  extent  of  divesting 
titles  of  its  own  citizens  fairly  acquired ;  a  principle  asserted  in 
New  York  so  as  to  protect  the  bona  fide  holder  without  notice  of  a 
bond  and  mortgage,  notwithstanding  the  New  Jersey  law  made 
the  title  ineffectual,  under  the  circumstances,  as  against  New 
Jersey  creditors.^  The  necessities  of  the  case  and  the  purposes  of 
justice  may  interfere  with  the  operation  of  the  law  of  the  owner's 
domicile.  And  the  Supreme  Court  of  the  United  States,  in  a 
modem  case,  allowed  an  attachment  of  personal  property  to  prevail 
against  a  mortgage  which  was  valid  by  the  law  of  the  owner's 
domicile,  but  not  by  the  law  where  the  property  happened  to  be 
situated,  on  the  ground  that  the  principle  of  comity  yields  when 
the  laws  and  policy  of  the  State  where  the  property  is  located  have 
prescribed  a  different  rule  of  transfer  from  that  of  the  State 
where  the  owner  lives.* 

§  299.    The   Subject   Concluded;    Whether   Lex    Situs    Shall 
Prevail 

It  is  thus  perceived  that  the  old  rule  of  the  owner's  domicile 

Bender  ed.,  note,  p.  271.     Right  of  See  Hardaway  v.   Semmee,  38   Ala. 

foreign  corporation  to  take  under  lo-  657. 

cal  will   (private  international  law).  7.  lb.;    Ang.   &   Ames,    Sth    ed.,    § 

Book    23,   N.    Y.    Rpts.,   Bender   ed.,  586,   ft  n.;    3   Burge,   761.     But   see 

note,   p.    487.     Taxation    of    foreign  Whart.  Confl.,  §  364. 

railroad  companies    (private  interna-  8.  See  Waters  v.  Barton,   1   Cold, 

tional  law).     Book  34,  N.  Y.  Rpts.,  43. 

Bender  ed.,  note,  p.  473.  ».  Hoyt   v.    'Kiompftoo,    19    N.    Y. 

6.  Black  V.  Zacharie,  3  How.  483.  207. 

1.  Oreen  ▼.  Van  Buskirk,  7  Wall. 
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applied  to  legal  conflicts  concendng  personal  property  fails  in 
these  days  to  give  full  satisfaction.  Mr.  Wharton,  indeed,  after 
adducing  strong  arguments  in  favor  of  the  law  of  local  situation 
as  the  controlling  principle  both  with  reference  to  movables  and 
inmiovables,  states  the  present  rule  of  international  law  to  be  that 
^^  movables,  when  not  massed  for  the  purposes  of  succession  or 
marriage  transfer,  and  when  not  in  transit  or  following  the  owner's 
person,  are  governed  by  the  lex  sitvs,  except  so  far  as  the  parties 
interested  may  select  some  other  law."  ^  So  where  the  question 
is  as  to  the  negotiability  of  an  instrument  some  courts  rule  that 
this  depends  on  the  law  of  the  place  where  the  transfer  takes 
place.^  For  example,  a  transfer  by  a  conditional  vendee  has  been 
recently  upheld,  where  such  transfer  to  a  purchaser  for  value  was 
good  in  the  State  where  made,  although  void  as  against  the  original 
vendor  both  in  the  State  where  the  contract  was  made  and  where 
suit  was  brought.^  This  is,  so  far  as  English  and  American  prece- 
dents go,  rather  a  rule  of  promise  than  of  fulfilment,  for  our 
courts  are  far  from  accepting  it,  though  the  drift  is  apparently  in 
that  direction;  and  even  the  principle  as  thus  stated  indicates 
that  the  law  of  local  situation  is  by  no  means  so  precise  in  its 
application  to  personal  as  to  real  property.  Whatever  exception 
may  have  been  made  in  particular  instances,  the  general  principle 
is  still  usually  stated,  in  the  language  of  Judge  Story,  that  per- 
sonal property  follows  the  law  of  the  owner's  domicile.  The  pres- 
ent uncertainty  of  the  whole  subject  will  appear  more  evident  as 
one  proceeds  to  examine  the  leading  classes  of  personal  property 
at  the  common  law.^ 


139.      See   Liyerpool   Marine   Credit     held  to  be  bound  by  tbe  laws  of  that 


Go.  ▼.  Hunter,  L.  R.  4  £q.  62;  Mum- 
ford  y.  Canty,  50  111.  370. 

8.  Whart.  Confl.  Law«,  §  311. 

The  reservation  aft  stated  in  the  seo- 
ond  edition  of  this  woik  (1881)  is  as 
follows:  "  Though  in  some  jurisdic- 
tions an  exception  may  be  made  in 
cases  where  all  the  parties,  being 
subject  to  a   common  domicile,  are 


domicile."     Wharton,   ib. 

8.  Baker  Co.  v.  Brown,  214  Mass. 
196,  100  N.  E.  1025 ;  Aleock  ▼.  Smith, 
(1892)   1  Ch,  238. 

4.  Fuller  ▼.  Webster,  5  Boyce,  Del. 
538,  95  Atl.  335. 

6.  A  decision  in  the  House  of  Lords 
in  1870  tends  to  regard  the  lem  rei 
9it€B  as  to  personal  property  with  fa- 
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§  299a.    Contracts  Conceniing  Personal  Property. 

The  law  of  the  place  where  a  contract  is  made  oonceming  per- 


nor. The  point  decided,  howerer,  is 
that,  when  a  thing  is  situated  within 
the  jurisdiction  of  the  court,  prooeed- 
ingb  tfi«  rem  give  a  title  to  it  against 
all  the  world;  and  not  otherwise. 
Gastrique  v.  Imrie,  L.  R.  4  H.  L. 
(1870),  414.  See  Whart.  Confl.,  gS 
828,  829;  Liverpool  Marine  Credit 
Co.  y.  Hunter  L.  R.  3  Ch.  479;  Simp- 
son V.  Fpgo,  1  H.  ft  M.  195. 

The  later  American  caaes  are  by 
no  means  satisfactory  as  to  the  dis- 
position of  personal  property.  The 
old  rule  that  the  owner's  domicile 
governs  is  still  constantly  asserted, 
though  often  by  way  of  mere  dictum. 
See  Wharton  Confl.,  §  353,  2d  ed.  and 
cases  cited.  See  also  the  note  of  Pro- 
fessor Bigelow  to  Story  Confl.,  8th 
ed.    (1883),  §  383. 

Clearly,  however,  the  old  fiction 
of  law  that  personal  property  follows 
the  domicile  of  the  owner  will  be 
forced  to  yield,  at  the  present  day, 
whenever  the  purposes  of  justice  re- 
quire it;  and,  furthermire,  we  shall 
find  that  each  independent  State  or 
nation  seeks  in  a  matter  of  doubtful 
controversy  to  apply  any  and  all 
property  under  its  control  for  the 
primary  beneflt  of  its  own  citizens, 
as  against  foreigners;  though  where 
all  are  citizens  or  all  foreigners  the 
rule  becomes  fluctuating  and  ca- 
pricious. What  the  Supreme  Court 
of  the  United  States,  as  umpire  be- 
tween equal  and  contending  States, 
would  decide,  is  not  conclusive  as  to 
what  the  courts  of  a  sovereign  nation 
might  decide,  were  the  controversy 
between  itself  and  another  sovereign 
nation.     Self-interest  will  sway  the 


policy  of  independent  governments, 
so  long  OS  no  eommon  arbiter  of 
peace  is  found  to  adjust  their  quar- 
rels. We  have,  in  fine,  hardly 
progressed  with  the  long-drawn  con- 
troversy further  than  to  enable  the 
reader  to  observe,  in  the  language  of 
Mr.  Justice  Davis,  in  a  very  import- 
ant case,  that  how  far  the  transfer 
of  personal  property,  lawful  in  the 
owner's  domicile,  will  be  respected 
in  the  courts  of  the  country  where  tlie 
property  is  located  and  a  different 
rule  prevails,  is  "a  vexed  question, 
oo  which  learned  courts  have  dif- 
fered." See  Green  v.  Van  Buskirk,  7 
Wall.  139;  Bentley  v.  Whittemore,  11^ 
N.  J.  Eq.  462;  Paine  v.  Lester,  44 
Conn.  196;  Pritchard  v.  Norton,  106 
U.  S.  124. 

The  Supreme  Court  of  the  United 
States,  in  reaffirmanee  of  Green  v. 
Van  Buskirk,  aupra,  has  decided  that 
personal  property,  subject  to  a  lien 
claim  under  the  statute  of  one  State 
is,  when  sent  into  another  State  and 
received  by  a  broker  who  has  no 
knowledge  of  such  lien,  subordinate 
to  the  laws  of  the  latter  State  where 
the  property  is  now  situated.  Wal- 
worth V.  Harris,  129  U.  S.  355.  Cf. 
147  U.  S.  47«;  In  re  Sohow,  213  Fed. 
514  (Conn.  D.  C.  1914) ;  In  re  Nuck- 
ols,  201  Fed.  437  (Tenn.  D.  C.  1912). 
As  to  stock,  the  rights  of  the  stock- 
holder or  beneficiary,  whatever  his 
domicile,  must  depend  upon  the  law 
of  the  State  which  created  the  com- 
pany, and  in  reference  to  whose  laws 
the  contract  of  subscriber  was  made. 
Glenn  v.  Liggett,  135  U.  S.  533. 
See  also  as  to  stockholders'  liability, 
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sonal  property  usually  prevails.^  But  mutual  intention  here  con- 
trols ;  and,  since  the  place  of  performance  is  also  to  be  considered, 
the  law  of  that  State  or  country  may  determine  instead ;  while  as 
to  a  contract  both  made  and  to  be  performed  in  another  jurisdic- 
tion comity  upholds  it  locally,  both  in  legal  effect  and  interpreta- 
tion.^ But  a  State  or  country  will  not  uphold  a  contract  made 
elsewhere  which  is  in  clear  conflict  with  its  own  public  policy, 
however  it  may  have  been  where  it  was  made  or  to  be  performed.^ 


Nesom  ▼.  City  Nat.  B«ak,  174  S.  W. 
715  (Tex.  Civ.  App.  1015);  South- 
worth  ▼.  Morgan,  205  N.  Y.  293,  98 
N.  E.  490;  Rogera  v.  Mining  Co., 
1S5  Mo.  App.  659,  171  S.  W.  676. 
In  corporation  cases  of  this  sort,  the 
law  of  eontract  as  entered  into,  or  of 
the  place  where  'the  ccmtract  was  to 
be  performed,  becomes  an  ingredient 
of  the  comity  and  increases  the  con- 
fusion, where  one  wishes  to  regard 
the  personal  property  as  such.  See 
128  U.  S.  195.  The  latest  English 
inclination  appears  to  be,  in  ques- 
tions of  a  purchaser's  title  or  owner- 
ship generally  of  a  bill  or  note  or  of 
a  certificate  of  stock,  to  prefer  apply- 
ing English  to  foreign  law.  Williams 
▼.  Colonial  Bank,  15  App.  Cas.  267; 
Alcock  ▼.  Smith,  (1892)  1  Ch.  238. 
Cf.  (1892)  1  Ch.  219,  226,  which  (in 
a  case  of  debentures)  explains  Simp- 
son y.  Fogo,  9upra, 

6b  Rock  Island  Plow  Co.  v.  Master- 
son,  96  Ark.  446,  132  S.  W.  216; 
Reid  ft  Murdock  v.  Northern  Lumber 
Co.,  146  111.  App.  371;  Stein-Gray 
Drug  Co.  V.  Miohelsen,  116  N.  Y.  S. 
789  (Mun.  Court,  1909)  ;  In  re  Hart- 
dagen,  189  Fed.  546  (Pa.  D.  C.  1912) ; 
Acme  Food  Co.  v.  Kirsch,  166  Mich. 
433,  131  N.  W.  112,  38  L.  R.  A.  N.  8. 
474,  n.  3;  D.  Canale  v.  Pauly  Co., 
165  Wis.  541,  145  N.  W.  372. 


7.  Sireh  Laboratories  v.  GarbuU, 
13  Cal.  App.  435,  110  Pac.  140;  Bene- 
dict ▼.  Dakin,  243  111.  384,  90  N.  E. 
712;  New  Hai^n  Trust  Co.  v.  Camp, 
81  Conn.  539,  71  Atl.  788  (presumed 
intention) ;  Title  Guarantee  Co.  ▼. 
Witmire,  195  Fed.  41,  115  C.  C.  A.  43 ; 
Elswick  ▼.  Ramey,  157  Ky.  639,  163 
S.  W.  751 ;  State  Bank  of  Chicago  v. 
King,  244  Pa.  29,  90  Atl.  453;  Inter- 
national Harvester  Co.  v.  McAdam, 
142  Wis.  114,  124  N.  W.  1042,  24 
L.  R.  A.  N.  8.  774,  n.;  Old  Dominion 
Co.  V.  Bigelow,  203  Mass.  159,  89 
N.  £.  193,  40  L.  R.  A.  N.  B.  314; 
EJavanaugh  v.  Royal  League,  158  Mo. 
App.  234,  138  S.  W.  359;  Zenatello 
Y.  Hammerstein,  231  Pa.  56,  79  Atl. 
922;  Cockbum  v.  Kingsley,  25  Colo. 
App.  89,  135  Pac.  1112. 

8.  Lovell  y.  Boston  k  Me.  R.  R.,  75 
N.  H.  568,  78  Atl.  621,  34  L.  R.  A. 
N.  8.  67,  n.;  Standard  Fashion  Co.  ▼. 
Grant,  165  N.  C.  453,  81  S.  E.  606; 
Nonotuck  Co.  ▼.  Adams,  Es.  Co.,  256 
111.  66,  99  N.  E.  893;  Fish  ▼.  Dela- 
ware Ry.  Co..  79  Misc.  63,  141  N.  Y. 
S.  245;  M.  Stone  v.  Postal  Co.,  35 
R.  I.  498,  87  Atl.  319,  46  L.  R.  A. 
N.  8.  180. 

See  Heath  v.  Cable  Co.,  87  S.  C. 
219,  69  S.  E.  283  (telegraph  mes- 
sage) ;  Western  Union  Co.  v.  Young, 
133  S.  W.  512  (Tex.  Civ.  App.  1911) ; 
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§  300.  Chattels  Corporeal  First  to  be  Considered;  Ships  or 
Vessels  and  Money. 
Personal  things  of  a  corporeal  nature,  for  the  most  part,  such 
as  com,  jewels,  fnmitnre,  carriages,  and  merchandise,  need  not 
claim  special  consideration  in  this  treatise.  Of  animals  we  have 
spoken  in  another  connection.^  But  there  are  two  classes  of  cor- 
poreal chattels  which  should  here  be  noticed  at  some  length.  One 
of  these  consists  of  ships  or  vessels,  the  other  of  money. 

§  301.    Ships  or  Vessels;   History  of  the  Law  of  Shipping. 

Ships,  as  the  reader  has  already  seen,  are  chattels,  though  made 
to  plough  the  waters  and  rarely  taken  for  transportation  from 
place  to  place  like  land  movables.  And  such  peculiar  solemnities 
attending  their  transfer  are  to  be  found  under  the  registry  laws 
that  some  have  even  inclined  to  the  belief  that  they  are  not  chat- 
tels at  all ;  it  being  undoubtedly  true  that  the  law  of  shipping  is 
older  than  the  law  of  freeholds  and  chattels ;   older  than  Bracton 

Pennington  Bank  ▼.  Baumani  85  Neb.  Toung  ▼.  Telegraph  Co.,  168  N.  C.  36, 

226,  122'  X.  W.  848    (chattel   mori-  84  S.  K  46  (telephone  mesBage). 

gage  registry) ;  Hayward  ▼.  Senoen-  No  local  equity  jiurisdiotion  as  to 

bangh,  141  111.  App.  395   (stocldiold-  foreign      corporations.        Kelly      t. 

en*    liability) ;    National    Exchange  TShomaa,  234  Pa.  419,  S3  Atl.  307. 

Bank  ▼.  Book  Granite  Co.,  155  N.  C.  1.  Supra,  if  48-51.    See  also  Vol- 

43,  70  8.  E.   1002 ;   Soathworth  y.  mne  U  aa  to  Eatrayt,  Ae. 
Morgan,  205  N.  T.  293,  98  N.  E.  490; 
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and  Fleta;  older  in  some  respects  than  the  civil  law  of  Borne 
itself,  as  prevalent  in  the  times  of  Justinian.  For  the  famous 
imperial  Digest  pays  tribute  to  the  maritime  laws  of  Bhodes, 
where  commerce  flourished  at  least  a  thousand  years  before  the 
Christian  era.  Yet  the  Boman  civil  law,  the  Consolato  del  Mare, 
the  Laws  of  Oleron,  the  Laws  of  Wisbuy,  Le  Guidon,  the  Marine 
Ordonnance  of  Louis  XIY.,  the  Commentaries  of  Valin,  and  the 
treaties  of  distinguished  writers  of  Continental  Europe,  among 
whom  Pothier  is  conspicuous,  shaped  and  directed  the  growth  of 
our  commercial  system.  The  usage  of  merchants,  or  rather  com- 
mercial usage  thus  borrowed  from  abroad,  reinforced  the  scanty 
store  of  old  common-law  precedents,  and  in  time  enabled  our  later 
jurists,  such  as  Mansfield  of  England  and  Story  of  the  United 
States,  to  announce  those  legal  principles  which  are  now  recognized 
as  constituting  the  Anglo-Saxon  law  of  shipping,  and  which  must 
continue  to  develop  with  the  rapid  growth  and  increasing  wants 
of  modem  commence.^ 

§  302.    The  Ship  a  Peculiar  Chattel 

We  say,  then,  that  a  ship  is  a  chattel ;  or,  better  still,  that  it  is 
personal  property,  a  movable  and  not  real  property.  But  it  is  a 
very  peculiar  kind  of  property,  in  law  and  in  fact ;  and  so  it  has 
been  treated  from  the  time  when  insignificant  craft  carried  mer- 
chandise between  neighboring  ports  on  the  Mediterranean  Sea,  to 
this  day,  when  we  see  large  vessels  built,  equipped,  and  freighted 
to  circumnavigate  the  globe.^  We  use  here  the  word  "  ship,"  too, 
in  its  general  sense,  as  denoting  any  vessel  employed  in  naviga- 
tion, whether  a  ship  of  war  or  a  merchant  ship,  whether  a  steam- 
ship or  a  sailing  vessel,  whether  a  brig,  a  schooner,  a  sloop,  or  a 
three-masted  vessel.*  The  ship's  element  is  not  the  land,  nor  can 
vessels  of  the  larger  sort  attend,  literally,  the  person  of  the  owner ; 

a.  See  1  Pars.  gRiipping,  c.  1 ;  Abb,     ueage»  of  that  country.    The  Scotland, 
Shipping,  preface.     Maritime  law  is      105  U.  S.  24. 

only  so  far  operative  in  any  country  S.  See  Jaeobeen's  Sea  Lawa,  21;  1 

as  it  ia  adopted  by  the  law»  and     Pars.  Shipping,  c.  2. 

4.  See  Bouv.  Diet  "  Ship." 

450 


CHAP.  I.]  SHIPS   AND   VESSELS.  §    304 

but  when  we  transport  a  small  boat  over  land  the  chattel  character 
of  all  such  property  becomes  obvious.  ^^A  ship  is  bom  when  she 
is  launched  and  lives  so  long  as  her  identity  is  preserved.  Prior  to 
her  launching  she  is  a  mere  congeries  of  wood  and  iron  —  an 
ordinary  piece  of  personal  property  —  as  distinctly  a  land  struc- 
ture as  a  house^  and  subject  only  to  mechanics'  liens  created  by 
State  law  and  enforceable  in  the  State  courts.  In  the  baptism  of 
launching  she  receives  her  name,  and  from  the  moment  her  keel 
touches  the  water  she  is  transformed,  and  becomes  a  subject  of 
admiralty  jurisdiction.  She  acquires  a  personality  of  her  own ; 
becomes  competent  to  contract,  and  is  individually  liable  for  her 
obligations,  upon  which  she  may  sue  in  the  name  of  her  owner  and 
be  sued  in  her  own  name."  ^ 

§  303.    Division  of  the  Present  Chapter. 

Our  brief  examination  of  the  law  relating  to  ships,  in  the 
present  chapter,  will  lead  us  to  consider  (1)  the  title  to  a  ship 
and  modes  of  transfer;  (2)  the  persons  employed  in  and  about 
a  ship;  (3)  the  manner  of  the  ship's  employment;  (4)  marine 
torts,  and  perils  peculiar  to  navigation;  and  (5)  the  jurisdiction 
of  courts  of  admiralty. 

§  304.    Title  to  a  Ship,  and  Modes  of  Transfer. 

First,  concerning  the  title  to  a  ship  and  modes  of  transfer.  Of 
part-owners  we  have  spoken  elsewhere ;  ^  and  it  remains  to  notice 
how  one  or  more  persons  may  acquire  their  interests  in  a  ship. 
This  is  usually  by  building  or  purchase ;  while  at  the  same  time, 
by  the  death  of  an  owner,  his  interest  will  devolve  upon  his  execu- 
tors or  administrators,  as  in  the  case  of  other  personal  chattels. 
The  common  law  makes  a  conveyance  necessary  to  the  sale  of  real 
estate,  while  mere  delivery  without  any  writing  suffices  to  pass 
any  corporeal  or  tangible  chattel.     And  hence  a  ship,  by  some 

S.  Per    Brown,    J.,    in    Tucker    ▼.         6.  Supra,  §§  205>^4. 
Alezandroff,  183  U.  S.  424,  438,  22 
Sup.  Ct.  1»5,  46  L.  ed.  264. 
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metiiod  of  symbolical  delivery,  might  be  tranflforred  from  one 
owner  to  another,  thon^  no  formal  written  instmm^it  aooom- 
panied  the  act  of  delivery*  Such,  at  leasts  is  the  logic  of  the  rule ; 
but  government  long  ago  interposed  with  its  registration  and  navi- 
gation policy,  and  so  miiversal  has  become  the  eostom  of  giving 
bills  of  sale  of  a  peculiar  sort,  that  no  one  in  our  day  would  caiB 
to  risk  his  title  to  a  vessel  of  considerable  size  and  value  on  a  mere 
parol  transfer  and  delivery/ 


§  305.    The  Same  Subject;  Regiatratioii,  Bill  of  Sale»  etc 

The  r^stration  and  navigation  acts  are  said  to  have  originated 
in  their  present  form  more  than  two  and  a  half  centuries  ago, 
through  the  desire  of  Spain  to  preserve  the  commerce  of  her 
American  colonies ;  in  England  the  policy  dates  from  the  time  of 
Charles  11. ;  and  in  this  country  a  national  registration  syst^n 
was  established  soon  after  the  adoption  of  our  present  constitution, 
with  the  act  of  December  31,  1792,  modified  since  by  various  stat- 
utes, among  which  the  act  of  1850  is  conspicuous.'  Certain  priv- 
ileges attach  to  a  ship  which  has  been  duly  registered,  and  thereby 
acquires  a  national  character ;  and  in  England  an  exact  and  rigid 
system  of  registration  was  continued  in  force  until  the  middle  of 
the  nineteenth  century,  so  as  to  secure  a  rich  monopoly  of  the 
carrying  trade  to  vessels  of  that  country;  the  requirement  being 
that  every  alteration  in  the  property  of  a  ship  or  vessel  should  be 
indorsed  on  the  certificate  of  registry  before  witnesses,  and  should 
itself  be  registered,  while  every  bill  of  sale  thereof  was  made  "  null 
and  void  "  unless  it  contained  a  recital  of  the  r^stry  certificate 
at  length.^     The  United  States  statutes,  on  the  other  hand,  did 


7.  See  Abb.  Shipping,  23;  The  Sis- 
ters, 5  Rob.  Ad.  155;  1  Para.  Ship- 
ping, 55-58. 

8.  Reeves,  Law  of  Shipping,  35;  1 
Pars.  Shipping,  25-27;  Abb.  Shipping, 
Xmrt  1,  c.  2.  See  U.  S.  Comp.  St. 
1916,  §  7707  et  9eq, 

9.  See  1  P«urs.  50;  Weston  ▼.  Pen- 
nSman,  1  Mas.  317;  2  De  G.  F.  &  J. 


602.  llie  English  act  of  1854  (17 
Vict,  c.  5)  admitted  foreign  ships  to 
the  coasting  trade.  In  1854,  too  (17 
k  18  Vict.,  cs.  104,  120),  a  new  stat- 
ute amended  and  consolidated  the  pre- 
vious laws  relating  to  merchant  ship- 
ping. Various  other  enactments  fr<Mii 
1854  to  1880,  relative  to  this  subject^ 
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not  dedare  any  informal  transfer  null  and  void,  at  least  down  to 
a  recent  period ;  they  simply  denied  to  ships  transferred  without 
the  formality  of  a  written  instrument,  which  recited  at  length  the 
certificate  of  registry,  the  privileges  of  ships  of  the  United  States.^ 
But  in  1850  —  or  at  about  the  same  time  that  Great  Britain  re- 
lazed  her  old  policy  so  as  to  somewhat  favor  foreign-built  vessels 
and  "free  trade"  —  the  registry  system  of  the  United  States 
tightened  its  grasp  upon  American  vessels  by  declaring  that  no  bill 
of  sale,  mortgage,  hypothecation,  or  conveyance  of  a  vessel  of  the 
United  States,  in  whole  or  in  part,  should  be  valid  against  any 
other  than  the  grantor  or  mortgagor,  his  heirs  and  devisees,  and 
persons  having  actual  notice,  unless  the  instrument  was  recorded 
at  the  office  of  the  collector  of  customs.^     This  accords  with  the 


are  to  be  found  in  Vol.  11.,  Maude     to  r^i»tration  in^  certain  cases.     1^1 


and  Pollock  Shipping,  4th  ed.  (18S1). 
The  transfer  of  a  British  ship  is 
governed  hj  the  express  provisions  of 
the  Merchant  Shipping  Acts  (1854 
and  acts  subsequent),  which  make  a 
clear  distinction  between  the  legal 
estate  and  mere  beneficial  interests 
therein.  Chasteauneuf  ▼.  Caperyon, 
7  App.  Cas.  127.  See  Act  12  &  13 
Viet,  c.  29  (1850).  A  written 
agreement  for  sale  need  not  be  r^s- 
tered  under  the  English  Act  of  1854; 
nor  need  the  special  description  of 
the  ship  be  inserted  therein.  Bat- 
thyanj  t.  Bouchj  29  W.  R.  665.  New 
provisions  in  favor  of  equitable  mort- 
gages not  registered  are  found  in  sub- 
sequent English  acts.  17  &  18  Vict., 
c.  104;  25  &  26  Vict,  c.  63. 

1.  1  Pars.  50;  Abb.  Shipping,  58- 
96;  Hosey  v.  Buchanan,  16  Pet.  215. 

2.  9  U.  S.  Stats.  440,  c.  27 ;  Brightly 
Fed.  Dig.  780.  For  the  latest  phrase- 
ology of  the  United  States  r^stry 
acts,  see  U.  S.  Rev.  Stats.,  §§  4131- 
4196;  U.  S.  Comp.  St.  1916,  §  7707 
€t  aeq.    Barges,  Ac.,  are  not  subject 


Stat.  Large,  44  (Act  June  30,  1879). 
A  mortgage  of  a  vessel  of  the  United 
States  is  not,  as  against  the  parties 
and  such  persons  as  have  actual 
notice  thereof,  rendered  invalid  by 
the  failure  to  record  it  under  U.  S. 
Rev.  St.,  §S  4192,  4193.  Moore  v. 
Simonds,  100  U.  S.  Supr.  145.  For 
late  decisions  on  various  points  con- 
nected with  our  registry  acts,  see  5 
Sawyer  C.  C.  83;  The  Kate  Heron,  6 
Sawyer  C.  C.  106;  James  E.  Thurber 
V.  Sloop  Fannie,  8  Ben.  429.  Follow- 
ing tho  usual  rule  of  chattel  mort- 
gages, the  mortgagee's  claim  upon  the 
vessel  may  be  subordinated  to  liens 
in  rem  necessarily  cre«bed  for  repairs 
and  supplies.  Rumbell,  The,  148  U.  S. 
1.    See  c.  4,  post. 

Registration  is  not  necessary  to 
make  the  sale  of  a  steamboat  in  Ten- 
nessee valid.  Earr  v.  Schade,  7  Lea, 
294.  License  to  engage  in  the  coasts 
ing  trade  is  not  to  be  construed  as 
impairing  the  State  powers.  Hatch 
V.  Wallanub  Go.,  7  Sawyer  C.  C.  127. 
By  aet  July  5,  1884,  e.  221,  a  bureau 
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long-settled  reffLStij  policy  of  our  several  States  in  sales  and  mort- 
gages of  real  estate^  and  whenever,  in  f act,  written  instruments  of 
title  must  be  relied  upon,  rather  than  a  visible  possession,  to  estal^ 
lish  ownership  or  security. 

A  bill  of  sale  becomes,  then,  customary,  if  not  indispensable, 
for  transferring  the  ship  absolutely  from  one  owner  to  another. 
In  England  the  first  bill  of  sale,  by  which  the  property  passes  from 
the  builder  to  the  first  purchaser  or  owner,  is  distinguished  from 
bills  making  subsequent  transfers  as  the  ''grand  bill  of  sale." 
We  have  no  such  distinction  in  this  country.^  In  questions  of 
registry  and  of  actual  and  constructive  notice,  the  same  principles 
probably  would  apply  in  the  case  of  a  bill  of  sale  or  mortgage  of  a 
vessel,  as  under  the  long-established  registry  acts  of  our  States 
relating  to  real  estate ;  while  it  may  be  readily  supposed  that  the 
United  States  statute  of  1850  controls  the  State  statutes  relating 
to  mortgages  of  personal  property,  so  far  as  to  make  compliance 
with  its  own  formalities  of  registry  essential.^  Hence,  the  record- 
ing of  a  mortgage  in  the  office  of  the  collector  of  the  home  port  of 
a  vessel  will  suffice  to  give  this  mortgage  priority  over  subsequent 
purchasers  or  mortgagees,  irrespective  of  formalities  which  may  be 
required  by  State  laws.^  Nor  can  the  mortgage  of  a  vessel,  duly 
recorded,  be  defeated  by  a  subsequent  attachment  under  a  State 
law.^  But  it  is  held  that  the  statute  of  1850  applies  only  to  ves- 
sels which  are  registered,  licensed,  or  enrolled,  and  that  a  mort- 
gage of  vessels  not  answering  to  this  description  follows  the 
registry  acts  of  the  State,  and  need  not  be  recorded  at  the  custom- 


of  navigation  is  e»tablifth€d  nndertbe 
immediate  charge  of  a  commissioner. 
See  also  more  recent  acts  of  Con- 
gress (1917). 

S.  Abb.  Shipping,  3 ;  Gordon  ▼.  East 
India  Co.,  7  T.  R.  296,  234;  3  Kent 
Com.  133;  1  Pars.  Shipping,  60; 
Wheeler  v.  Sumner,  4  Mas.  183. 

4.  1  Pars.  ib.  and  cases  cited;  Hor- 
ton  ▼.  Davis,  26  N.  Y.  4»5. 


5.  White's  Bank  ▼.  Smith,  7  Wall. 
646.  A  chattel  mortgage  on  a  vessel, 
if  recorded  pursuant  to  the  United 
States  registry  acts,  is  valid,  although 
the  State  law  of  registry  be  not  com- 
plied with.  Folger  v.  Weber,  16  Htm, 
512. 

6.  Aldrich  v.  iBtna  Co.,  8  Wall. 
4»1. 
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house.^    Nor  does  the  act  itself  apply  to  charter-parties;   nor  to 
the  lien  of  material-men  for  supplies." 

§  306.    The  Same  Subject ;  Policy  of  Registration,  License,  and 

Enrolment. 
As  to  registration,  license,  and  enrolment^  it  may  be  said  that 
the  policy  of  the  United  States,  following  the  example  of  Great 
Britain,  is  both  to  confer  peculiar  privileges  upon  vessels  bearing 
the  national  flag,  and  to  exercise  likewise  a  judicious  control  of 
the  merchant  service.^  Various  classes  of  vessels  are  enumerated 
by  the  act  of  1792  and  subsequent  statutes  as  entitled  to  registry, 
including  those  built  within  or  without  the  United  States,  which 
belong  to  citizens  thereof;  and  likewise  any  vessel  that  has  been 
enrolled,  on  the  enrolment  and  license  being  given  up  for  the 
purpose  of  obtaining  the  registry.  Before  the  certificate  of  r^ 
istry  is  given,  the  vessel  must  be  surveyed  by  a  customs  officer,  and 
security  given  for  a  proper  use  of  the  certificate.  The  name  of 
a  r^stered  vessel  cannot  be  changed  except  in  special  cases. 
Vessels  enrolled  and  licensed,  or  licensed  only,  if  under  twenty 
tons,  are  entitled  to  the  privileges  of  vessels  employed  in  the  coast- 
ing trade  or  fisheries;  and  the  same  general  qualifications  are 
required  as  in  case  of  registered  vessels.  Such  being  the  system 
of  registration,  license,  and  enrolment,  all  other  vessels  are  sub- 
jected by  statute  to  large  tonnage  duties,  in  addition  to  the  tax  on 
imported  articles.  These  must  be  paid  at  the  time  of  making 
entry,  and  before  permit  can  be  granted  for  unlading  the  goods. 
Discriminating  tonnage  duties  are  not  exacted  from  the  vessels  of 
such  nations  as  abolish  similar  duties  in  favor  of  the  United  States ; 


7.  Veazie  v.  Somerby,  5  Allen,  280. 

8.  1  Pars.  Shipping,  62;  Mott  ▼. 
Ruckman,  3  Bl.  C.  C.  71. 

9.  American  vessels  are  of  two 
classes,  those  registered  and  those  en- 
rolled and  licensed.  The  purpose  of 
a  register  is  to  declare  the  national- 
ity of  a  vessel  engaged  in  trade  with 
foreign  nations  and  to  enable  her  to 


assert  that  nationality  wherever 
found.  The  purpose  of  an  enrolment 
is  to  evidence  the  national  character 
of  a  vessel  engaged  in  the  coasting 
trade  or  home  traffic,  and  to  enable 
Irach  vessel  to  procure  a  coasting 
license.  Per  Hughes,  J.,  in  Anderaon 
V.  Pacific  Coast  S.  S.  Go.,  225  U.  8. 
187,  39  Sup.  Ct.  626,  56  L.  ed.  1047. 
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aad  the  rate  of  the  tax  has  varied  sinoe  the  adoptioik  of  the  Con- 
stitution, being  considerably  increaaed  during  the  years  1861-65.^ 
The  certificate  of  registration  of  a  vessel  and  proof  as  to  the 
flag  carried  by  her  are  competent  and  convenient  evidence,  to 
whatever  distant  point  the  vessel  may  go,  for  showing  her  nation- 
ality and  ownership.^ 


§  307.    The  Same  Subject;  Sale  and  Transfer  of  Title. 

When  a  ship  is  built,  the  builder  is  deemed  the  first  owner,  and 
to  the  first  purchaser  he  transfers  by  a  bill  of  sale, —  or,  as  the 
English  writers  3tate  it,  ^^  the  grand  bill  of  sale,"  —  taking  care 
to  give  his  certificate  to  the  owner,  that  the  formalities  of  regis- 
tration may  be  complied  with.^  One  might  suppose  that  parties 
would  .sometimes  wish  to  contract  with  a  person  to  build  the  diip 
for  them,  he  doing  the  work  and  they  being  owners  from  the  out- 
set; but  such  is  not  the  practice,  though  a  conveyance  of  the  keel 
after  it  has  been  laid  vests  the  property  thereof  in  the  vendee,  and 
draws  after  it  all  subsequent  additions.^  There  is  much  confusion 
in  the  authorities  concerning  the  legal  title  to  the  vessel  and  its 
transfer,  where  the  purchase-money  is  paid  in  instalments  during 
the  progress  of  the  work ;  but  the  question  would  seem  to  be  one 
of  intent  to  be  gathered  from  all  the  circtunstances/    Whether 


1.  See  Brightly  U.  S.  Dig.  ''Ships 
and  Shipping; "  1  Pan.  Shipping, 
25-49,  and  caaeB  cited. 

''The  purpose  of  a  register  is  to 
declare  the  nationality  of  a  veeeel 
engaged  in  trade  with  foreign  nations, 
and  to  enable  her  to  assert  that 
nationality  wherever  found.  The  pur- 
pose of  an  enrolment  is  to  evidenee 
the  national  character  of  a  vessel 
engaged  iu  the  coasting  trade,  or 
lioine  traflSe,  and  to  enable  such  ves- 
sel to  procure  a  coasting  license." 
Mr.  Justice  Miller,  in  Mohawk,  The,  3 
Wall.  566,  571.  A  vessel  owned  by 
a  citheeu  of  the  United  States,  and 
not  registered  or  enrolled  as  the  stat- 


ute provides,  is  American  property, 
witii  all  the  general  incidents  of  any 
property  of  an  American;  although 
it  has  been  stated  that  such  vessels 
are  "of  no  more  value,  as  American 
vessels,  than  the  wood  and  iron  out 
of  which  they  are  constructed.'* 
White's  Bank  v.  Smith,  7  Wall.  655, 
656.  The  statute  provisions  for  en- 
rolment are  similar  to  those  for  regis- 
tering, but  not  identical  with  them. 

a.  St.  Glair  v.  United  States,  154 
U.  S.  134. 

S.  1  Pars.  Shipping,  63-67;  Abb. 
Shipping,  3-7. 

4.  lb.;  Woods  v.  Russell,  5  B.  4 
Aid.  942;  Moody  v.  Brown,  34  Me. 
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paid  for  in  this  manner  or  not>  and  notwithstanding  the  property 
in  the  ship  may  have  passed  b^ore  it  was  oompleted,  the  builder 
has  a  common-law  lien,  and  may  hold  possession  until  he  has 
finished  it  and  earned  his  full  prioe.^  Again,  the  ship  is  ire* 
quentlj  sold  by  the  master  in  a  case  of  imminent  and  imperious 
neoessi^;  by  which  is  meant  something  more  than  mere  expedi- 
ency and  convenience;  for,  to  justify  a  sale  of  this  sort,  there 
must  have  been  circtunstances  strong  enough  to  control  the  duty 
of  sailing  the  ship  home  again,  and  such  as  would  leave  a  prudent 
man  no  option  but  to  sell  at  once/  Wherever  the  master  may  be, 
he  ought  to  get  instructions  from  the  owners  before  concluding 
to  sell,  if  he  can ;  and  with  the  increased  facilities  now  a£Porded  by 
the  extension  of  the  electric  telegraph,  this  becomes  comparatively 
easy;  yet  if  the  peril  be  such  as  not  to  admit  of  this  delay,  he  may 


107;  Andrefwft  ▼.  Dnrant^  1  Kern.  96; 
Wood  T.  Bell,  6  Ell.  ft  B.  855;  Haoey 
T.  Sdiooner  Roaabelle,  20  Wis.  S47; 
Sendder  ▼.  Calais  Steamboat  Co.,  1 
Cliff.  370 ;  Sandford  t.  Wiggins  Ferry 
Ca,  27  Ind.  522;  Butterw«>i4th  V* 
lIcKinly,  11  Hnmph.  206.  The  doe- 
trine  in  Woods  ▼.  Russell,  mjnu,  is 
understood  to  be  that  the  title  to  tha 
unflnished  ship  i^ests  usually  in  the 
buUder  as  the  work  progresses.  Big- 
elow,  C.  J.,  in  Williams  t.  Jadonan, 
16  Gray,  514,  observes,  however,  that 
under  a  oontraei  for  supplying  labor 
and  materials  and  making  a  chattel, 
no  property  passes  to  the  vendee  till 
the  chattel  is  completed  and  deliv- 
end  or  ready  to  be  ddiiwred,  in  the 
absence  of  stipulations,  eocpress  or 
implied,  to  the  covtrary.  And  see 
Andrews  v.  Durant,  11  K.  T.  35;  El- 
liott V.  Bdward>,  85  K.  J.  L.  265; 
36  a».  442.  The  Supreme  Court  of 
tte  United  SUtea  has  espressed  its 
approval  of  the  principle  that  there 

rule  in  such  case^  Irat 


that  in  each  transaction  the  cirenm- 
stances  are  decisive  of  the  ques- 
tion. Clarkson  v.  Stev«ns,  106  U.  EL 
505,  per  Mr.  Justice  Matthews.  See 
further  Vol.  II.,  gg  266-26S. 

5.  Woods  V.  Russell,  5  B.  &  AkL 
949.  Contracts  for  building  vessels, 
or  for  labor  done  or  materials  fur- 
nished in  their  construction,  are  not 
maritime  contracts.  The  Tuttle  v. 
Buck,  23  Ohio  St.  565;  Thorsen  v. 
Martin,  26  Wis.  488;  Edwards  v. 
Elliott,  36  N.  J.  440;  s.  c.  21  Wall. 
592;  Foster  v.  Busteed,  100  Mass. 
400;  Sheppard  v.  Steele,  43  N.  T.  52. 
Liens  are  enforceable  in  a  State  court 
accordingly.  lb.;  and  see  Dorr  v. 
Waldron,  62  111.  21. 

6.  1  Pars.  Shipping,  68-74;  Abb. 
Shipping,  17;  Somes  v.  Sugme,  4  C. 
k  P.  276;  New  England  Ins.  Co.  v. 
Brig  Sarah  Ann,  13  Pet.  387;  The 
Amelie,  6  Wall.  18;  Peiree  v.  Ocean 
Ins.  Co.,  18  Pick.  83;  Butler  v.  Mur- 
ray, 30  K.  T.  88. 
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act  promptly  for  the  good  of  all  oonoemed.^  The  ship  being  law- 
fully and  jnatifiably  sold,  the  purchaaer  will  take  an  abeolnte  title 
diveBted  of  all  liens.^  So>  too,  courts  of  admiralty  assert  an 
authority  which  they  seldom,  if  ever,  exercise,  that  of  ordering 
the  sale  of  a  vessel  because  unseaworthy  or  unfit  for  service ;  and 
they  condemn  ships  as  prize  or  for  forfeiture  as  contraband,  or 
for  smuggling,  or  to  pay  salvage,  and  to  satisfy  bottomry  bonds 
and  maritime  liens  generally;  the  decree  under  which  the  sale  is 
made  being,  apparently,  good  and  binding  the  world  over,  unless 
vitiated  by  fraud.'  But  the  admiralty  court  must  be  a  regular  one 
in  order  that  foreign  nations  recognize  its  jurisdiction.^ 

§  308.  The  Same  Subject;  What  Appurtenances  Pass  Under 
Instruments  of  Transfer. 
What  are  the  appurtenances  of  a  ship,  how  much  passes  by  the 
word  ^^ship,"  or  the  phrase  '^ship  and  its  appurtenances"  or 
"  apparel "  or  "  furniture,"  in  instruments  of  transfer,  is  not 
clearly  established  by  the  authorities.  Usage  aids  in  determining 
the  question, —  as,  for  instance,  under  a  policy  of  insurance ;  but 
mere  connection  with  the  ship  is  not  suflScient  unless  the  thing  be 
appropriate  for  use  with  the  ship ;  and,  as  in  the  case  of  fixtures, 
there  may  be  a  constructive  annexation  to  the  ship  without  an 
actual  attachment,  the  use  or  destination  being  mainly  regarded. 
Cargoes  do  not  pass  as  appurtenances ;  nor  would  ballast  usually ; 


7.  Pike  ▼.  Balch,  38  Me.  302;  New 
England  Ibb.  Go.  v.  Brig  Sarah  Ann, 
13  Pet.  387. 

S.  The  Amelie,  6  Wall.  18.  Bnt  as 
to  other  special  liena  of  necessity,  ef. 
Rumbell,  The,  148  U.  S.  1. 

See  Gonzales  v.  Terry,  102  S.  G.  86, 
86  S.  E.  207,  as  to  sale  and  deli^ry 
of  a  ateamahip;  The  Orlando,  214 
Fed.  271  (N.  J.  D.  C.,  1914),  (bill 
of  sale,  etc.,  not  essential) ;  The 
Dana,   190   Fed.   650    (N.  Y.  D.   C, 


1911),   (notice  of  maritime  claim  to 
purchaser). 

9.  Reid  ▼.  Darhy,  10  East,  143; 
The  Tilton,  5  Mass.  466;  1  Pars. 
Shipping,   74-77;    Abb.   Shipping,   19 

As  to  government  or  owner  pro 
hoc  vice,  see  American  S.  S.  Go.  ▼. 
United  States,  23»  U.  S.  202,  36 
Sup.  Gt.  76   (military  service). 

1.  lb.;  The  Flad  Qyen,  1  Rob. 
Adm.  135.  See  Grant  ▼.  MeLachlin, 
4  Johns.  34. 
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nor  a  chronometer  in  all  eases;  and  as  to  the  ship's  boat,  there  is 
some  uncertainty;  but  sails,  rigging?  and  rudder  are  among  a 
ship's  appurtenances;  and,  in  general,  whatever  is  on  board  the 
ship  for  the  objects  of  the  voyage  and  adventure  on  which  it  is 
engaged.^  A  ship  is  always  the  same,  though  all  the  materials 
which  at  first  gave  it  existence  had  successively  disappeared ;  and 
if  taken  to  pieces  for  the  purpose  of  reconstruction,  the  ship  pre- 
serves its  identity ;  though  not,  it  is  said,  if  taken  to  pieces  with 
no  such  intent  and  afterwards  reconstructed  in  part^ 

§  a09.  The  Same  Subject;  Taking  PoBsession  Under  a  Trana- 
f  er ;  Rule  of  Caveat  Emptor*  etc. 
As  a  ship  may  be  sold  at  one  port  while  lying  at  another,  or 
upon  the  high  seas,  it  is  evident  that  immediate  delivery  of  posses- 
sion is  often  impossible,  while  for  the  most  part  possession  must 
be  rather  symbolical  than  actuaL  So  far  does  the  rule  that  the 
sale  of  a  chattel  without  accompanying  possession  is  a  badge  of 
fraud  become  inapplicable  to  property  of  this  description  that  we 
find  bona  fide  transfers  of  a  ship  on  good  consideration  sufficient 
to  vest  a  title  in  the  purchaser,  provided  only  that  he  takes  posses- 
sion as  soon  as  may  be.  The  period  usually  recognized  in  Eng- 
land and  the  United  States,  within  which  the  vendee  or  mortgagee 
should  take  possession,  is  a  reasonable  time  after  the  ship's  arrival 
in  port;  though  further  precautions  may  be  desirable,  for  the 
purpose  of  feompliance  with  the  registry  statutes,  and  to  give  due 
notice  to  the  public*  The  transfer,  then,  unaccompanied  by  pos- 
session, does  not  give  an  inchoate  right,  but  a  complete  right, 
subject,  however,  to  be  defeated  by  unreasonable  delay  in  taking 
actual  possession.^  The  usual  rules  as  to  evidence,  warranty,  and 
agency  apply  to  the  sale  of  ships  as  to  the  sale  of  personal  property 

a.  See  1   Pars.   78,  n.,  and  oases         S.  MoUoy,  book  2«  e.  1,  §  6;  1  Pars, 
cited;    Ahb.    Shipping,    5,   6;    Bonv.      Shipping,  82. 

Diet.  "Ships."  So,  too,  under  a  4.  Veazie  v.  Somerby,  6  Allen,  280; 
mortgage,  necessary  articles  snfaee-  1  Pars.  Shipping,  82  et  9eq,;  Bright, 
quently  substituted.    25  Q.  B.  D.  328.  6.  lb. 

Fed.  Dig.  780;  Abb.  Shipping,  28. 
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generally;  but  as  the  mutual  stipulatioDS  appear  in  a  written 
instrument)  there  is  oomparatiyelj  little  latitude  for  discussion 
as  to  what  might  have  been  said  or  intended  when  the  parties  made 
their  bargain.^ 

There  is  an  implied  warrant  that  the  ship  shall  be  fit  for  the 
purpose  for  whidi  it  was  built^  And  the  much  criticised  doctrine 
of  caveat  emptor  likewise  prevails,  subject  to  the  usual  qualifica- 
tion that  the  seUer  shall  not  actively  deceive  the  purchaser  as  to 
defects  in  the  property.^ 

§  310.    Concerning  the  Persons  Employed  in  and  about  a  Ship. 

Second,  concerning  the  persons  employed  in  and  about  a  ship. 
These  are,  diiefly  (leaving  out  of  view  the  ship's  husband  or  man- 
aging owner,  of  whom  we  have  spoken  elsewhere  '),  the  master  of 
the  ship  and  the  seamen. 

§  311.    The  Same  Subject;  Master's  Rights  and  Duties. 

The  master  (sometimes  known  as  the  captain  or  the  ship's  hus- 
band) is  the  person  entrusted  with  the  care  and  management  of 
the  ship  on  its  usual  employment  His  position  is  one  of  peculiar 
responsibility;  and  great  care  is  necessary  in  selecting  a  man 
honest  and  competent  for  encountering  the  perils  of  the  deep  and 
conducting  the  ship  and  cargo  safely  to  port ;  besides  supervising 
the  loading  and  unloading  of  the  goods.  The  ancient  sea-laws  and 
ordinances  seem  to  show  that  the  master  was  almost  invariably  a 
part-owner  in  those  days;  but  the  rule  is  now  otherwise,  the 
master  having  ordinarily  no  property  in  the  ship.  And  while  in 
some  countries  a  previous  examination  is  required,  in  order  to  test 
his  nautical  skill,  the  master  of  a  merchant  vessel  in  England  and 
the  United  States  may  be  selected  by  the  owners  at  their  discre- 
tion.^    The  rights  and  duties  of  the  master  on  ordinary  occasions 

6.  See    1    Pare.     Shipping,    86-S9;  154;  Tsylor  v.   Bullen,   5   £z.   779; 
Bright.  Fed.  Dig.  7S0.  Dyer  v.  Lewie,  7  Maes.  284.    Se   Vol. 

7.  See  Shepherd  ▼.  Pylme,  3  Man.  II.,  as  to  Sales. 
k  G.    S68;    Cuimingham   ▼.  Hall,   4  9.  §  214. 

Allen,  Ses.  1.  Abb.  Shipping,  118,  119;  2  Pars. 

8.  Baglehole  ▼.  Walters,  3  Campb.      Shipping,  3  et  seg.    See  g  214,  supra. 
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are  r^pilated  for  the  most  part  by  custom.  As  between  himself 
and  the  owners  he  is  bound  to  exercise  such  skill  and  diligence  as 
the  duties  of  his  position  demand.  As  to  all  with  whom  he  deals, 
reasonable  care^  prudence,  and  fidelity  are  expected  of  him ;  and 
he  may  be  sued  if  mischief  results  from  the  want  of  them,  whether 
the  error  be  that  of  the  head  or  the  heart  only.^  Usage  gives  him 
a  certain  percentage  on  the  freight,  over  and  above  his  wages, 
which  is  known  as  primage,  and  some  privilege  in  carrying  goods 
for  himself  or  others.^  His  wages  are  due  him  even  though  the 
ship  be  captured  or  wrecked. 

As  to  his  powers,  they  are  those  of  an  agent  with  a  scope  ade- 
quate for  the  purpose  of  his  momentous  employment;  and  when 
abroad,  without  ready  opportunity  of  consulting  the  owners,  his 
authority  to  act  on  their  behalf  in  the  exercise  of  discretion  be- 
comes greatly  enlarged.  It  is  said  that  the  master  is  '^  the  confi- 
dential servant  or  agent"  of  the  owners  at  large.^  He  is  not 
ordinarily  presumed  to  have  a  right  in  the  home  port  to  make  a 
charter-party,  nor  to  order  repairs,  nor  to  raise  money  on  bot- 
tomry; but  all  these  things  he  may  do  abroad:  for  the  rule  is 
that  he  may  bind  by  lawful  contracts  which  relate  to  the  usual 
employment  of  the  ship  and  are  within  the  reasonable  scope  of  his 
ordinary  powers.^  By  the  general  rule  of  the  maritime  law  he 
may  hire  the  seamen,  and  the  contract  he  makes  with  them  will 
bind  the  owners.^     The  master  is,  in  most  cases  where  he  makes 


2.  Bright.  Fed.  Dig.  "  Shipping/' 
786;  Purvianoe  ▼.  Angus,  1  Dall.  184. 
See  Perkins'  n.,  correcting  Abb.  Ship- 
ping,  119.  Eyidence  as  to  duties  of 
officers  of  vessels,  see  Chamberlayne 
Evid.,  §  2300. 

5.  2  Pars.  Shipping,  4,  5;  Pawson 
▼.  Donnell,  1  Gill  &  J.  1;  Soott  ▼. 
Miller,  5  Scott,  13,  15;  S  214,  supra, 

4.  See  Abb.  Shipping,  124. 

6.  Provoat  ▼.  Patchin,  5  Seld.  235; 
Jordan  ▼.  Young,  37  Me.  276;  The 
Trayime,   3    Sumner,    144;    2   Pars. 


Shipping,  8-10;   Abb.  Shipping,   126, 
127. 

6.  2  Pars.  Shipping,  11.  Custom 
^oBji  if  general  and  well  known,  au- 
thorise the  master  to  insure  a  vessel 
for  the  benefit  of  the  owners  without 
their  express  direction.  Adam«  v. 
Pittsburgh  Into.  Ck>.,  95  Penn.  St.  348. 
But  as  to  a  master's  implied  power 
to  bind  the  owners  by  a  penal  bond, 
see  Mitchell  ▼.  Chambers,  43  Mich. 
150;  Gager  ▼.  Babcock,  48  N.  Y.  164. 
A  master's  eontraet  for  fitting  <mty 
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a  contract  for  his  ship,  largely  responsible.  And  if  goods  on  board 
are  injured  by  bis  unskilfnlnese  or  misconduct,  or  if  tbej  are 
stolen  or  lost  so  as  to  make  tbe  owners  responsible,  the  master  would 
generally  be  responsible  likewise*  The  owners  are  not  only  liable 
to  third  persons  for  the  contract  of  the  master,  but  also  for  his 
wrongful  acts  when  done  within  the  scope  of  his  employment* 
But  for  his  wilfid  and  malicious  acts  beyond  such  a  scope  they  are 
not  liable;  as  where  he  wantonly  runs  another  vessel  down,  or 
without  the  knowledge  and  authority  of  the  owners  turns  pirate ; 
though  the  limit  to  the  owners'  liability  is  not  easily  defined,  espe- 
cially where  they  have  incurred  the  risks  and  responsibilities  of 
common  carriers/  Where  the  owners  are  obliged  to  pay  damages 
for  the  master's  wrong-doings,  they  may  sue  him  in  their  turn; 
and  he  is  responsible  to  them  if  he  violates  to  their  injury  any 
material  instructions  under  which  he  sailed.^ 

The  relation  of  the  master  to  the  cargo  is  somewhat  different 
from  that  which  he  bears  to  the  ship;  and  this  relation  changes 
during  the  period  which  elapses  from  the  date  of  lading  to  that  of 
unlading.  He  is  generally  bound  to  receive  the  cargo  and  stow 
it  properly.  But  while  on  the  voyage  he  is  regarded  in  respect 
to  the  cargo  as  master  of  the  ship  only.  When  at  length  the  goods 
have  reached  their  destination,  he  drops  the  character  of  master, 
and  deals  with  the  cargo,  in  unlading  it,  as  a  supercargo  or  con- 
signee. Sometimes,  however,  the  functions  of  master  and  super- 
cargo or  consignee  are  combined  at  one  and  the  same  time.' 


rictualling,  and  repairing,  and  which 
binds  him  personally,  binds  the  owner 
also,  unless  it  is  clearly  shown  that 
credit  was  given  to  one  exclusive  of 
the  other.  Williams  v.  Windley,  86 
N.  C.  107.  And  see  supra,  §§  206, 
214. 

7.  Abb.  Shipping,  131,  Perkins'  n.; 
Purviance  v.  Angus,  1  Dall.  180; 
Bright.  Fed.  Dig.  785,  786;  2  Pars. 
Shipping,  26-31;  The  Druid,  1  W. 
Rob.  391.  Owners  of  a  privateer  are 
held  liable  for  the  torts  of  the  master. 


See  as  to  '* common  carriage"  lia- 
bility, Schoul.  Bailm.,  §§  476,  573. 
For  exemption  of  owners  from  liabil- 
ity to  a  seaman  for  the  master's  acts 
on  the  ground  of  "common  employ- 
ment," see  Hedley  v.  Steamship  Co. 
(1894),  App.  C.  222. 

8.  lb.;  Brown  v.  Smith,  12  Cush. 
366. 

9.  2  Pars.  Shipping,  20^22;  Cook 
Com.  Ine.  Co.,  11  Johns.  40;  Day  v. 
Noble,  2  Pick.  615.  See  Mephams  v. 
Biessel,  9  WalL  370. 
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§  312.    The  Same  Subject;  Master's  Powers  in  an  Emergency. 

Bat  the  master  of  a  ship  has  an  enlarged  authority  in  cases  of 
emergency,  which  is  usually  denominated  his  '^  power  from  neces- 
sity." This  it  is  that  justifies  him  in  ordering  repairs  and  sup- 
plies in  a  foreign  port,  borrowing  money  on  the  security  of  the 
ship,  or  even  selling  the  ship  as  a  last  resort;  by  any  or  all  of 
which  acts  the  owners  become  bound  as  much  as  though  the  trans- 
action were  their  own  in  person.  But  the  necessity  must  be  real 
and  positive,  in  order  that  the  master'  may  assume  such  vast 
authority  over  property  belonging  to  his  employers ;  and  the  neces- 
sity which  justified  him  in  ordering  a  sale  must  be  far  more 
stringent  than  that  which  authorizes  the  borrowing  on  the  ship's 
security;  while  that  which  authorizes  the  borrowing  is  usually 
considered  more  urgent  than  that  which  makes  the  owners  respon- 
sible for  repairs.^  '^  Whatever  is  fit  and  proper  for  the  service  on 
which  a  vessel  is  engaged,"  said  Chief  Justice  Abbott,  ^^  whatever 
the  owner  of  that  vessel,  as  a  prudent  man,  would  have  ordered,  if 
present  at  the  time,  comes  within  the  meaning  of  the  term  ^  neces- 
sary,' as  applied  to  those  repairs  done  or  things  provided  for  the 
ship  by  order  of  the  master,  for  which  the  owners  are  liable."  ^ 

Hence,  to  enforce  a  lien  for  repairs  and  supplies,  whether 
express  or  implied,  the  rule  is  well  established  in  this  country  that 
the  creditor  must  prove  that  the  repairs  or  supplies  were  necessary, 
or  believed,  upon  due  inquiry  and  credible  representation,  to  be 
necessary  in  the  particular  foreign  port.  And  it  is  further  ruled 
that  where  proof  is  made  of  necessity  for  the  repairs  or  supplies, 
or  for  funds  raised  to  pay  for  them  by  the  master,  and  of  credit 
given  to  the  ship,  a  presumption  will  arise,  conclusive,  in  the 
absence  of  evidence  to  the  contrary,  of  necessity  for  credit.  The 
ordering  by  the  master  of  supplies  or  repairs  upon  the  ship's 
credit  is  sufficient  proof  of  such  necessity  to  support  an  implied 
hypothecation  in  favor  of  the  material-man,  or  of  the  ordinary 
lender  of  money,  acting  in  good  faith,  to  meet  the  wants  of  the 

1.  Abb.  Shipping,  150,  160;  2  Pars.         t.  Webster  y.  Seekamp,  4  B.  ft  Aid. 
Shipping,  13-18.  3S8. 
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ship.  And  to  support  hypothecation  by  bottcnniyy  evidence  of 
actual  necessity  for  repairs  and  supplies  b  required;  and,  if  the 
fact  of  necessity  be  left  unproved,  evidence  is  also  required  of  due 
inquiiy,  and  of  reasonable  grounds  of  belief  that  the  necessity  was 
real  and  exigent^  Such,  in  substance,  is  the  exposition  of  the  law 
by  the  Supreme  Court  of  the  United  States,  which  b  rather  more 
liberal  to  the  lender  of  money  upon  credit  than  formerly/  While, 
however,  in  this  coimtry,  the  master  may  borrow  money  not  only 
for  the  purpose  of  buying  necessaries  for  the  ship,  but  to  pay  for 
necessaries  already  furnished,  the  English  cases  seem  to  discounte- 
nance borrowing  after  the  work  is  done  to  pay  the  debts  incurred.^ 

§  313.    The  Same  Subject 

Even  over  the  cargo  the  master  acquires  extraordinaiy  power 
under  extraordinary  circumstances.  Where  he  has  neither  money 
nor  credit,  and  cannot  communicate  with  his  owners,  he  may  sell 
part  of  his  cargo,  if  he  cannot  make  necessary  repairs  and  prose- 
cute his  voyage  except  by  so  doing.^  He  may  sell  the  whole  cargo, 
if  he  can  neither  take  it  on  nor  place  it  on  another  ship,  when  made 
up  of  perishable  goods  whose  value  would  be  greatly  diminished 
or  utterly  destroyed  before  instructions  could  be  obtained  from  the 
owner/  Yet  whatever  he  does  with  the  cargo  for  the  purpose  of 
raising  funds  for  the  voyage  is  upon  the  supposition  that  other 
means  of  obtaining  necessary  supplies,  such  as  drawing  bills  on 
the  owners,  hypothecating  the  ship,  and  using  the  owners'  credit, 
have  been  exhausted.  And  we  need  hardly  add  that  the  case 
must  be  one  of  actual  and  urgent  necessity,  and  of  prudent  conduct 
under  the  stress  of  such  necessity.^    For  the  cargo,  unless,  indeed, 

5.  The  Grape^ot,  9  Wall.  129;  Ex.  SSS;  RobinBon  y.  LyaU,  7  Priee, 
The  Lulu,  10  WaU.   192;   modifying      592. 

Pratt  ▼.   Reed,   19  How.   359.  6.  The  Star  of  Hope,  9  Wall.  203 ; 

4.  lb.     See  also  Blise  ▼.  Ropes,  9  2  Pers.  Shipping,  23. 

Alien,  341.  7.  2  Pars.  Shipping,  23 

6.  2  Pars.  Shippnig,  16;  Brightly  8.  Owners  fbeld  not  bound  by  the 
Fed.  Dig.  7S6,  7S7;  The  Grapeehot,  acts  of  the  maat^  where  the  latter 
9  Wall.  129;  Belden  t.  Campbell,  6  made  expenslTe  repairs  most  impm- 
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it  belongs  to  the  owners^  is  one  thing,  and  the  diip  quite  another, 
so  far  as  the  master's  authority  is  concerned.'  Yet  he  has  duties 
connected  therewith,  even  where  no  great  exigency  has  arisen; 
for  he  should  stow  away  properly,  ventilate,  unpack  and  dry,  and 
otherwise  seek  to  preserve  goods  on  board  the  vessel  peculiarly 
subject  to  damage  in  the  exercise  of  good  judgment ;  though  he 
need  neither  repair,  nor  delay  his  voyage  for  the  sake  of  his  cargo.  ^ 
In  case  of  capture  the  master  should  do  aU  in  his  power,  con- 
sistent with  honor  and  a  reasonable  diligence,  to  get  the  cai^ 
restored.^  And  in  the  emergency  of  stranding  and  other  sea 
perils,  we  shall  see  presently  that  both  ship  and  cargo  contribute 
for  acts  of  the  master  done  for  the  common  benefit  of  the  property 
exposed  to  danger.  All  such  special  emergencies  extending  the 
scope  of  the  master's  powers  over  ship  or  cargo  presuppose  that  he 
is  not  within  communicating  distance  as  to  owners,  and  must  act 
upon  his  own  responsibility.^ 


dently.      Stirling  ▼.   Phosphate  Go., 
35  Md.  128. 

The  master  cannot  be  required  hy 
a  charterer  to  prejudice  the  interest 
of  the  owners  whom  he  represents. 
Hinckl^  T.  Wilson  Co.,  205  Fed.  974 
(Me.  D.  C,  1913).  Vessel  liable  to 
penalties  although  the  master  was  at 
fault.  The  Confidence,  201  Fed.  340, 
119  C.  C.  A.  578.  And  see  The 
Bethulia,  200  Fed.  876  (Mass.  D.  C, 
1912),  (no  lien  for  wages  against 
owner) ;  The  Loch  Rannoch,  192  Fed. 
219  (Me.  D.  C,  1911),  (duty  to 
sign  bill  of  lading) ;  The  Jason,  226 
U.  S.  32,  32  S.  Ct.  560  (negligent 
istranding) ;  Symons  v.  10,466  Barrels 
of  Cement,  195  Fed.  1017  (Wash.  D. 
C.  191),  (expense  in  emergency) ; 
Jenkins  8.  8.  Co.  v.  Preston,  186  Fed. 
609,  108  C.  C.  A.  473;  The  H.  A. 
Baxter,  172  Fed.  260  (Conn.  D.  C, 
1909),  (repairs  abroad  needful).    See 


also  sec.  214,  8uprti,  as  to  "ship's 
husband." 

9.  The  Collenberg,  1  Black,  170; 
Chouteaux  ▼.  Leech,  18  Penn.  St  224 ; 
Bird  ▼.  Cromwell,  1  Mo.  81. 

1.  The  Star  of  Hope,  9  Wall.  203. 

8.  Hannay  ▼.  Eve,  3  Cr.  242. 

S.  See  Gager  v.  Baboock,  48  N.  Y. 
154.  When  the  master  of  a  foreign 
vessel  has  authority  to  contract  upon 
the  credit  of  his  vessel  for  necessary 
repairs,  the  credit  of  the  vessel  is  pre- 
sumed to  be  an  element  in  any  con- 
tract he  may  make  for  such  repairs. 
The  Plymouth  Rock,  9  Ben.  79. 

As  to  acts  of  the  master  terminat- 
ing his  employment  as  such  at  the 
election  of  the  owners,  see  Budge  v. 
Mott,  47  Wis.  611. 

The  owners  of  a  vessel,  as  well  as 
the  master,  are  liable  for  injuries 
caused  by  the  negligence  or  unskilful- 
nesB  of  the  master,  provided  the  act 
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§  314.  .  The  Same  Subject;  .Master,  When  Specially  Employed. 

Finally,  it  may  be  obBerved  of  the  master  that  he  may  have  been 
employed,  not  by  the  owners,  but  by  those  who  have  chartered  the 
vessel  for  a  particular  voyage,  in  which  case  he  may  bind  the 
charterers,  and  of  course  the  ship;  but  probably  not  the  owners 
personally,  without  some  special  authority.^  Owners  may  other- 
wise confer  a  special  agency.^  *  And  sometimes  a  master  is  ap- 
pointed abroad  by  a  consul,  or  any  official  person,  agreeably  to  the 
usage  of  merchants,  and  usually  in  an  extreme  emergency,  in  which 
case  he  exercises  the  powers  of  an  ordinary  master  under  like 
circumstances.^ 

§  315.    Rights  and  Duties  of  Seamen. 

Seamen,  under  the  master's  direction,  and  that  of  his  subordi- 
nate officers,  attend  to  the  details  of  navigation ;  and  their  services 
are  indispensable  to  the  proper  employment  of  the  ship.  This 
class  of  persons,  whose  generosity  and  improvidence  are  proverbial 
the  world  over,  has  become  an  object  of  peculiar  solicitude  to  the 
courts;  and  there  are  numerous  statutes  enacted  in  England  and 
this  country,  which  aim  to  protect  humanely  those  who  navigate 
the  deep,  as  men  unable  to  protect  themselves.  Seamen  cannot  be 
shipped  for  a  voyage  unless  the  master  procures  fairly  their  signa- 

be  done  within  the  scope  of  his  au-  an  error  of  judgment  under  mreum- 
thority  aa  euch.  Thompson  v.  Her-  stances  of  great  difficulty  and  danger, 
mann,  47  Wis.  602.  But  where  the  his  certificate  may  be  suapended,  un- 
master  uses  the  'vessel  on  the  service  der  the  English  Shipping  Act  of  1854. 
of  a  third  party,  such  party  knowing  See  4S  L.  T.  N.  s.  28.  Owners  liave 
that  the  employment  ib  wholly  un^  a  right  to  dismiss  an  officer  who  pro- 
authorized,  the  owners  of  the  yesael  motes  insubordination;  and  the  latter 
cannot  be  held  liable  for  damages  may  forfeit  his  right  to  subsequent 
sustained  by  such  third  party  dur-  wages.  29  W.  R.  508.  And  see  5 
ing  such  unauthorized  employment.  P.  D.  254. 
The  Steam  Tug  R.  F.  Cahill,  9  Ben.  4.  2  Pars.  Shipping,  18,  19. 
352.  A  master  cannot,  by  selling  out  5.  The  Steamboat  Metropolis,  9 
his  interest  as  an  owner,  confer  any  Ben.  83. 

right  to  command.     Williams  y.  Ire-  6.  lb.     See  the  GyntAiia,  20  E.  L. 

land,  11  Phila.  2^73.     For  a  master's  &   Eq.    623;   The   Jacmel   Packet,   2 

wrongful  act  or  default,  through  not  for  Ben.  107< 
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tures  to  shipping  articles  which  must  declare  the  voyage  and 
length  of  time  for  which  each  shall  be  shipped,  and  be  in  all 
respects  reasonable  and  precise.^  Provisions  of  due  quality  and 
quantity  must  be  furnished ;  the  ship  must  be  seaworthy ;  and  by 
the  general  commercial  law,  seamen  who  become  sick,  wounded, 
or  maimed  in  the  discharge  of  duty  must  be  cared  for  and  sup- 
plied  with  medicines ;  not  to  speak  of  statutes  which  require  ves- 
sels when  bound  on  distant  voyages  to  be  provided  with  a  suitable 
medicine  chest^ 

There  are  various  ways  in  which  seamen  may  be  shipped,  so  far 
as  concerns  their  compensation.  Sometimes  (though  rarely  in  this 
country)  they  are  employed  to  receive  a  certain  proportion  of  the 
freight  earned ;  sometimes  for  a  certain  voyage,  to  be  paid  a  round 
sum  at  the  close;  sometimes  on  shares,  as  in  the  case  of  whaling 
and  fishing  ventures ;  but  most  commonly  on  monthly  wages  for  a 
certain  voyage  or  during  a  definite  period.^  If  a  seaman  is  dis- 
missed without  cause  before  the  voyage  b^ns,  he  is  entitled  to 
wages  for  the  time  he  serves,  besides  a  reasonable  compensation  for 
special  damages.^  Where  the  voyage  is  broken  up  by  misfortune, 
or  the  seaman  becomes  disabled  by  sickness  not  caused  by  his  own 
fault,  the  wages  are  still  due.^     And  if  the  seaman  is  compelled  to 


7.  2  Pars.  Shipping,  34-47 ;  1  Stats, 
at  Large,  131;  The  Juliana,  2  Dods. 
504;  Harden  v.  Gordon,  2  Mas.  541; 
Bright.  Fed.  Dig.  "Seamen,"  755-757; 
Ahb.  Shippings  607.  See  Sweeney  v, 
Cloutman,  2  Cliff.  85. 

a.  2  Pars.  Shipping,  75,  78,  80;  1 
Stats,  at  Large,  131,  132,  134 ;  Bright. 
Fed.  Dig.  755,  757,  771;  Ahb.  Ship- 
ping, 615.  Marine  hospitals  are  es- 
tablished for  the  comfort  of  old  and 
disabled  sailors,  and  supported  by  a 
sort  of  levy  upon  those  who  earn 
wages;  and  whenever  a  sailor  has 
been  discharged  in  a  foreign  port,  it 
is  the  duty  of  the  American  consul 
to  see  that  he  is  paid  three  months' 
extra  wages,  except  in  case  of  a  dis- 


aster to  the  vessel,  rendering  the  dis*  ' 
charge  necessary;  and  to  send  home 
beamen  in  other  ships,  if  need  be. 
And  heavy  penalties  are  visited  upon 
the  master  who  discharges  a  seaman 
in  a  foreign  port  against  his  consent, 
and  without  good  cause,  while  the 
seaman  may  recover  full  indemnity 
for  loss  of  time,  and  expenses  besides. 
2  Pars.  Shipping,  84-88. 

9.  Abb.  Shipping,  606;  2  Pars. 
Shipping,  47  et  aeq.;  Taylor  v.  Laird, 
1  H.  &  N.  266 ;  Bright.  Fed.  Dig.  764, 
765. 

1,  Parry  v.  The  Peggy,  2  Browne 
Oiv.  and  Adm.  Law,  533. 

8.  Increased  danger  of  the  service, 
as  where  war  is  declared  by  the  em- 
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deaert  by  the  erueltj  of  the  master  or  other  officers,  he  may 
wages  in  fuIL^  Disobedienoey  desertion  without  cause,  and  gen- 
eral misconduct  on  the  part  of  seamen,  are  severely  punishable,  in 
order  that  discipline  may  be  enforced  at  sea ;  yet  the  law  feels  the 
refining  influences  of  a  civilized  age;  for  while,  in  extreme  cases, 
like  mutiny,  the  officer  in  command  of  a  ship  mi^t  resort  to 
extreme  measures,  even  to  shooting  a  ringleader,  he  is  not  now 
permitted  by  our  statute  to  apply  deliberate  fl<^ging,  as  formerly, 
by  way  of  punishment 

Public  sentiment  sets  strongly  against  those  cruel  and  violent 
methods  of  discipline  which  petty  despots  at  sea  once  deemed  so 
essential  to  maintaining  their  own  dignity;  and  in  general  the 
only  remedies  available  to  enforce  discipline  and  good  behavior 
are  forfeiture  of  wages,  in  whole  or  in  part,  extra  labor,  irons,  and 
confinement  or  imprisonment^  Even  in  the  matter  of  forfeiting 
wages,  the  courts  by  no  means  favor  the  master.  For  while  a 
justifiable  discharge  of  a  seaman  for  bad  conduct  will  work  a  for- 
feiture of  wages  previously  earned,  the  maritime  law  does  not 
allow  a  total  forfeiture  for  a  trivial  irregularity,  nor  for  a  single 
act  of  disobedience,  even  if  a  violation  of  the  shipping  articles.^ 
And  where  acts  of  insubordination  have  been  adequately  punished, 
a  subsequent  forfeiture  of  wages  will  not  be  allowed.^ 


ploying  goyernment,  may  justify  the 
Aeaman  in  aibandoning.  <yNeil  ▼. 
Annstrong  (1895),  2  Q.  B.  418. 

8.  See  2  Pars.  Shipping,  52,  53,  and 
cases  cited;  Bush  ▼.  Schooner  Alonso, 
2  Cliff.  548 ;  Barker  v.  Baltimore,  Ac., 
R.,  22  Ohio  St.  45 ;  Bright.  Fed.  Dig. 
772.    See  Act  June  7,  1872,  c.  322. 

4.  Bright.  Fed.  Dig.  "Admiralty," 
26;  2  Pars.  Shipping,  88-105;  Act  of 
1850,  c.  80,  9  Stats,  at  Large,  515. 

6.  See  Bright.  Fed.  Dig.  Suppl.  167, 
"  Seamen." 

6.  lb.  See  English  Stat.  43  k  44 
Viet,  c.  16  (1880),  aa  to  payment  of 
wages,  seamen's  lodgings,  desertion, 


and  absence  without  leave.  Habitual 
drunkenness  of  a  master  may  forfeit 
his  right  to  wages.  The  Macleod,  5 
P.  D.  254. 

For  the  payment  of  their  wagee 
seamen  may  sue  in  personam  at  com- 
mon law  with  the  process  of  seques- 
traticm.  Leon  y.  Galoeran,  11  Wall. 
185.  And  they  have  also  a  lien, 
whidh  attaches  to  the  ship  and  the 
freight,  and  all  the  proceeds  thereof, 
and  follows  them  into  whose  hands 
soever  they  may  go;  and  this  Uea  is 
not  avoided  by  a  sale  of  the  ship; 
nor  can  it  be  subordinated  to  olaima 
under  a  bottomry  or  hypothecation. 
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§  316.    Rights  and  Duties  of  Pilots. 

Pilots  have  important  duties  in  connection  with  the  steering  of 
the  ship  through  dangerous  places ;  and  while  on  board  they  have 
a  control  and  responsibility  second  only  to  that  of  the  master,  and 
in  some  respects  even  greater.  The  word  "  pilot  '^  had  formerly 
two  meanings :  one  was  the  pilot  for  the  whole  voyage,  or  the  sea 
pilot,  the  other  was  the  pilot  who  carried  the  ship  through  the 
harbor  to  which  he  belonged.  •  In  the  latter  sense  the  word  is  now 
generally  used  with  us,  and  numerous  statutes  have  been  enacted 
in  the  several  States,  r^ulating  the  whole  subject  of  a  pilot's 
employment.' 


thougli  perhaps  It  in  postponed  to  a 
collision  lien;  nor  does  the  mere  loss 
of  possession  affect  this  privileged 
lien  of  seamen,  so  long  as  there  is  not 
delay  amounting  to  a  waiver  or  n^li- 
genee.  Brown  ▼.  Lull,  2  Sumner, 
443;  Sheppard  ▼.  Taylor,  5  Pet.  676; 
2  Pars.  Shipping,  59-S2;  Bright.  Fed. 
Dig.  767;  The  Great  Eastern,  L.  R. 
1  Ad.  &  £co.  3S4.  See  alto,  as  to 
action  at  oonmion  law,  Wilson  v. 
Borstel,  73  Me.  273.  Expenses  in- 
curred for  seamen's  wages  and  sub- 
sistence are  items  of  charge  proper 
to  be  included  in  the  adjustment  of 
general  average.  Barker  v.  Baltimore, 
Ac.,  R.,  22  Ohio  St.  46.  Seamen  held 
entitled  to  priority  of  payment  out  of 
proceeds  of  the  sale  of  the  ship  in 
court,  over  material-men  who  fur- 
nished supplies  to  the  vessel  during 
their  employment.  The  Mary  A. 
Rich,  9  Ben.  187.  And  see  The  Coun- 
tess of  Dufferin,  10  Ben.  155;  The 
Uncle  Tom,  10  Ben.  234 ;  Grallagher  v. 
Murray,  10  Ben.  290;  The  Bark 
Whiton,  10  Ben.  369;  The  Bark 
Vigus,  10  Ben.  385.  In  the  absence 
of  any  evidence  as  to  the  law  of  the 
place  where  the  contract  of  shipment 


ife  made  and  is  to  be  substantially 
performed,  the  law  maritime  will  be 
presumed  to  control  the  contract. 
The  Countess  of  Dufferin,  10  Ben.  155. 

Under  the  English  Merchant  Ship- 
ping Act  (1854)  and  subsequent  acts 
a  seaman  is  no  longer  liable  to  im- 
prisonment for  n^leeting  to  join  his 
ship,  but  other  remedies  are  substi- 
tuted. See  Great  Northern  Steam- 
ship Co.,  11  Q.  B.  D.  226. 

7.  Bright.  Fed.  Dig.  "Navigation," 
588;  Abb.  Shipping,  196  et  aeq,;  2 
Pars.  Shipping,  106-119,  and  cases 
cited.  See  Steamship  Co.  v.  Joliffe, 
2  Wall.  450;  The  Levi,  L.  R.  2  Ad. 
&  Ecc.  102;  E»  parte  McNiel,  13 
Wall.  236;  15  Fed.  Rep.  495;  Cook 
V.  Curtis,  58  N.  H.  507.  Pilotage  is 
made  compulsory  by  shipping  acts, 
under  various  prudential  eircumr 
l^tanoes.  See  The  Vesta,  7  P.  D.  240; 
(1895)  1  Q.  B.  566.  The  owner  of  a 
ship  is  not  necessarily  exempt  from 
liability  for  damages  occurring  while 
a  pilot  is  on  board;  though  much  de- 
pends upon  the  statute  responsibility 
conferred  on  a  pilot  while  employed 
necessarily.  The  Guy  Mannering,  7 
P.  D.  132;  The  Clan  Gorden,  7  P.  D. 


469 


§  319         THB  LAW  OF  PSB80NAL  PBOPXBTT.      [PABTIII. 

§  317.    Rights,  etc.,  of  **  Matmal-meou*' 

.  One  often  hears  of  "  material-men,"  and  their  liens  as  ooncems 
a  ship.  The  name  '^  material-men "  conmionlj  applies  to  those 
who  are  employed  to  bxiild,  repair,  or  equip  a  ship,  and  who  in 
general  furnish  work  or  necessary  supplies  for  the  vessel.  These 
persons  have  not  only  a  oommon-law  lien  for  their  work  and 
material  and  supplies,  but  more  ample  liens  conferred  and  enforced 
by  local  statutes.^ 


§  318.  Methods  of  Bmplojring  a  Ship;  General  Ship  and 
Charter-Party. 
Third  J  as  to  the  manner  of  the  ship's  employment.  There  are 
two  ways  in  which  a  merchant  ship  may  be  employed  for  the  pur- 
pose of  venture  and  profit.  One  is  by  the  owners  themselves,  who 
send  the  ship  on  some  particular  voyage,  and  agree  with  various 
parties  to  transport  their  merchandise  to  the  place  of  destination ; 
the  ship  thus  employed  being  often  styled  a  general  ship.  The 
other  way  is  for  an  entire  ship,  or  at  least  the  main  portion  of  it, 
to  be  let  for  a  determined  voyage  to  parties  desiring  it  by  a  written 
instrument  familiarly  known  as  a  charter-party.^  The  case  is 
analogous  to  that  of  a  man  owning  a  warehouse,  who  may  either 
occupy  it  for  himself  and  sub-let  as  he  pleases,  or  may  lease  the 
whole  building  to  others  at  a  specified  rate  of  compensation  and 
permit  them  to  sub-let  at  their  own  risk  and  advantage. 


§  319.    The  Same  Subject;  General  Ship;   Contract  of 

Where  the  owners  use  their  own  ship,  they  may,  to  be  sure, 
carry  their  own  merchandise  exclusively;  but  in  general  they 
take  that  of  others  besides  at  a  sum  agreed  upon,  which  sum  is 
usually  known  as  "  freight ;  "  this  word  being  also  applied,  more 

190.    For  learned  discussion  of  pilot-  799;   The  General   Smith,   4   Wheat, 

age    laws,    see    Anderson    ▼.    Pacific  438;   Abb.  Shipping,   142;    The  Nep- 

Coast  S.   S.  Co.,  226  U.   S.   187,  32  tane,  3  Hagg.  Adm.  129. 

Sup.  Ct.  62«,  56  L.  ed.  1047.  9.  Abb.    Shipping,    123 ;     1    Pars. 

8.  2  Pars.  Shipping,   141-145,  and  Shipping,  170,  171. 
caseft  dted;   Bright.  Fed.  Dig.  797- 
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loosely,  to  the  goods  themselves  which  are  taken  for  hire.^  The 
contract  for  carriage  of  goods  on  freight  is  usually  considered  as 
nuide  by  or  on  behalf  of  the  owners.  The  shipowners  undertake 
and  promise  to  carry  safely  in  their  ship  the  goods  of  the  shipper 
to  the  destined  port,  in  the  usual  way,  without  unnecessary  delay 
or  deviation;  and,  on  the  other  hand,  the  shipper  is  bound,  if  the 
goods  are  so  carried,  to  pay  to  the  owners  of  the  ship  the  freight 
earned  by  the  carriage.  The  ship  and  the  cargo  have  correspond- 
ing rights  and  also  corresponding  liens  for  the  enforcement  of 
those  rights.^  If  the  goods  are  once  laden  on  board,  the  right  of 
the  shipowners  to  carry  them  the  whole  distance,  and  to  claim  full 
freight,  is  complete,  unless  they  choose  to  permit  the  shipper  to 
take  the  goods  out  again.  But  if  the  ship-owners  fail  to  act  up  to 
their  own  stipulations;  if  the  ship  is  unseaworthy,  or  badly 
manned;  or  if  it  be  unnecessarily  delayed  in  completing  the  voy- 
age, the  ship  becomes  subjected  to  the  shipper's  lien  for  indemnity 
against  the  loss  or  diminution  in  value  of  his  goods,  and  the  owners 
are  responsible  for  the  consequences.^  In  its  nature  the  contract 
for  the  conveyance  of  merchandise  for  a  round  sum  is  an  entire 
contract;  and  unless  it  be  completely  performed  by  the  delivery 
of  all  the  goods  at  the  place  of  destination,  the  owners  will,  in 
general,  derive  no  benefit  from  the  time  and  labor  expended  on  a 
partial  performance;  while  if  the  owner  of  the  cargo  be  the  cause 
of  its  not  being  transported  to  the  port  of  destination,  full  freight 
may  be  recovered.*  The  contract  for  freight  is  not  only,  generally 
speaking,  an  entire  contract,  in  that  no  freight  is  payable  unless 
the  whole  voyage  is  performed,  but  also  as  to  the  quantity  of  the 
goods,  no  freight  being  payable  unless  all  are  delivered.^ 

1.  Bright.    Fed.   Dig.    791,   792;    1  S.  Bright.   Fed.    Dig.    7»1,    795;    1 

Pan.  Shipping,  171;  Abb.  Shipping,  Pars.  Shipping,  175-180. 

319,  405;  Robinson  v.  Manufacturers'  4.  Case  v.  Baltimore  Insurance  Go., 

Ins.  Co.,  1  Met.  143.  7  Cr.  358;  Hart  ▼.  Shaw,  1  Cliff.  368; 

8.  lb.;  Flint  y.  Flemyling,  1  B.  ft  The    Nathaniel    Hooper,    3    Sumner, 

Ad.  45;  The  Soh.  Sarah,  2  Spragae,  549. 

81.  6.  lb.    See  1  Pars.  Shipping,  804- 

210;  Schooler  Bailments,  §  529. 

471 


f  S20 


THX  LAW  OF  PSBSOKAL  PBOPIBTT.      [pAST  IDU 


Sometimes  the  freight  money  is  paid  in  advance,  in  whole  or 
in  part ;  in  which  case^  if  the  goods^are  not  delivered  or  the  voyage 
not  performed,  questions  somewhat  perplexing  may  arise,  which, 
however,  are  rather  of  fact  than  of  law/  The  voyage  never  hav- 
ing been  begun,  no  freight  money  can  be  claimed  by  the  owners ; 
but,  since  acts  of  God  or  a  public  enemy,  and  the  risks  of  sea 
perils  generally,  are  not  ordinarily  assimied  by  those  who  carry 
merchandise  in  ships,  any  interruption  which  occurs  after  the 
voyage  is  begun,  whatever  be  the  delay  it  causes,  if  it  occur  from 
a  peril  of  the  seas  and  without  the  master's  fault,  as  by  capture 
and  recapture,  embargo,  and  the  like,  will  not  prevent  the  owners 
from  claiming  the  whole  freight,  provided  the  vessel  finally  arrives 
without  avoidable  delay,  bringing  the  cargo  to  the  port  of  final 
destination.^ 

§  320.    The  Same  Subject 

The  contract  of  freight,  like  any  other  contract,  may  contain 
special  stipulations,  to  which  owners  and  shippers  must  conform ; 
and  illegal  contracts  of  this  nature  are,  of  course,  void;  as,  for 
smuggling  against  the  laws  of  the  country  to  which  the  ship  be- 
longs, or  sailing  under  the  license  of  an  enemy.'  So  the  shipper 
may  accept  his  goods  at  an  intermediate  port,  and  thus  make  him- 
self liable  for  freight  pro  rata,  at  least,  and  even  for  the  entire 
freight  if  the  carrier  was  disposed  to  complete  the  transit^     And 


6.  Manfield  v.  Maitland,  4  6.  ft  Aid.     Taylor,  4  Ell.  k  B.  219;  Curling  v. 


&S2;  1  Pan.  Shipping,  211.  The 
English  rule,  which  is  admitted  to  be 
harsh,  and  unlike  tiiat  of  other  coun- 
tries, is  that  payments  made  in  ad- 
vance on  account  of  freight  cannot  be 
recovered,  though  the  vessel  be  lost. 
Byrne  v.  Schiller,  L.  R.  6  Ex.  M^. 
As  to  enforcing  a  contract  for  ad- 
vance freight  after  the  ship  is  lost, 
see  Smith,  Hill  &  Co.  v.  Pyman,  Bell 
&  Co.  (1891),  1  Q.  B.  742. 
7.  Bright.  Fed.  Dig.  792 ;  Tindal  v. 


Long,  1  B.  &  P.  634;  1  Pars.  Ship- 
ping, 220;  M'Bride  v.  Mar.  Ins.  Co., 
5  Johns.  299. 

8.  See  Wilson  v.  London,  &c.,  Navi- 
gation Co.,  L.  R.  1  C.  P.  SI;  The 
Aurora,  S  Cr.  203;  1  Pars.  Shipping, 
213,  214. 

9.  Caze  v.  Baltimore  Insurance  Co., 
7  Cr.  358;  Bright.  Fed.  Dig.  792; 
Cook  V.  Jennings,  7  T.  R.  3S1;  1  Pan. 
Shipping,  23»-244. 
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in  order  that  the  shipowners  may  earn  and  receive  their  &ei|^t| 
the  law  permits  the  master,  if  nnavoidablj  delayed  from  damage 
to  the  ship  or  other  like  canse,  to  send  his  cargo  forward  in  another 
vessel,  or  even  by  land  conveyanoe,  to  its  place  of  destinationy  and 
then  claim  foil  f rei^t ;  and  there  are  circumstances  under  which 
it  woidd  be  clearly  his  duty  to  do  so,  for  the  benefit  both  of  the 
shipper  and  the  ship-owners.  He  may  in  an  exigency  charge  the 
excess  of  the  cost  of  transshipment  over  his  freight  to  the  owner 
of  the  goods.  ^  But  under  ordinary  circumstances  ships  are 
treated  as  '^  common  carriers/'  ^  the  carriage  of  goods  being,  how- 
ever, regulated  considerably  by  the  express  terms  of  the  biU  of 
lading;  and  the  merchandise  must  be  delivered  at  the  port  of 
destination  and  to  the  proper  parties,  without  unreasonable  delay 
or  damage  from  the  shipowners'  fault  There  can  be  no  right  to 
claim  freight,  ordinarily,  unless  deliveiy  is  made,  or  is  prevented 
from  being  made  by  the  act  or  fault  of  the  shipper,  or  of  the  per- 
son to  whom  the  goods  were  consigned.^  Usage  regulates  the  mode 
of  delivery,  which  should  be  reasonable  in  time,  place,  and  circimi* 
stance;  and  the  general  rule  is,  that  a  delivery  on  the  wharf  with 
notice  to  the  consignee  is  both  proper  and  sufficient.  The  wharf 
must  be  suitable  for  the  cargo;  and  the  master's  duty,  as  to  goods 
which  are  unclaimed  or  which  the  consignee  chooses  to  accept,  is 
to  store  them  at  the  expense  and  for  the  benefit  of  all  interested/ 


1.  Roeetto  y.  Gurnej,  11  C.  6.  176; 
6altub  y.  Ocean  Ins.  Co.,  IS  Johns. 
107;  Hogg  y.  AugUBta  Ins.  Co.,  7 
How.  595;  1  Pars.  Shipping,  231-238. 
See  Thwing  y.  Washington  Ins.  Co., 
10  Qray,  443 ;  Lemont  y.  Lord,  52  Me. 
365. 

a.  See  Sohoul.  Bailments,  part  yi., 
at  length,  as  to  common  carriers. 

S.  Bright.  Fed.  Dig.  791;  Clark  y. 
Barnwell,  12  How.  272;  Gibson  y. 
Sturge,  10  Ex.  622;  1  Pars.  Shipping, 
220,  245. 

4.  Brittan  y.  Bamaby,  21  How.  627 ; 
a    Pars.    Shifting,    222^229;    Golden 


y.  Manning,  3  Wfls.  429;  Cope  y. 
Cordova,  1  Rawle,  203;  Gronstadt  y. 
Witthoff,  15  Fed.  Bep.  265;  Hodgdon 
y«  New  York  R.,  46  Conn.  277.  In 
Sshonler  Bailments,  part  yi.,  this  sub- 
ject is  oonsidered  at  length.  And  see 
Ideal  Leather  Qoods  Co.  y.  Eastern 
a  8.  Co.,  220  Mass.  133,  107  N.  B. 
525. 

For  proiyisions  in  bill  of  lading,  etc., 
limiting  liability,  see  Lines  y.  Atlan- 
tic Transport  Co.,  223  Fed.  624,  139 
C.  C.  A.  170  (a  yoid  proyision) ;  Fnr- 
ness  y.  Randall,  124  Md.  101,  91  Atl. 
797   C'perilB  if  the  Ma**  exeuse); 
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§  321.  General  Ship;  the  Subject  Contmued;  Bills  of  Lading. 
The  mutual  intent  of  parties  concerned  in  the  carriage  of  goods 
for  freight  is  expressed  by  that  document  of  general  use  among 
commercial  nations  from  early  times,  which  is  known  as  a  htU  of 
lading.^  The  bill  of  lading  is  generally  signed  by  the  master,  but 
is  sometimes  signed  and  delivered  in  the  coimting-room  of  the  ship- 
owners by  their  clerk  This  document  is  in  substance  a  written 
acknowledgment  by  the  master  that  he  has  received  the  goods 
therein  described  for  the  voyage  stated,  to  be  carried  on  the  terms 
stated,  and  delivered  to  the  persons  specified  in  the  biU.  The  bill 
of  lading  is  a  very  important  instrument,  being  a  receipt  for  the 
goods  as  well  as  a  contract  which  expresses  in  writing  the  terms 
of  ti^ansportation  and  delivery;  and  in  order  that  no  rights  be  lost 
to  either  the  shipper  or  the  owners  of  the  vessel,  it  shoidd  never  be 
signed  and  delivered  until  the  cargo  is  fairly  loaded  on  the  vessel, 
and  it  should  never  be  expressed  in  doubtful  or  ambiguous  lan- 
guage.^ A  bill  of  lading  is  prima  facie  evidence  as  between  the 
parties  that  the  goods  were,  at  the  time  of  their  receipt  by  the 
master,  in  the  condition  in  which  they  are  described  as  being; 
and  so  farias  it  is  a  contract,  parol  evidence  cannot  be  allowed  to 
control  its  terms,  although  it  may  explain  an  ambiguity;  but  in 
the  character  of  a  receipt  it  is  so  far  open  to  explanation  between 
the  master  and  the  shipper  of  goods.^ 


The  Lockport,  197  Fed.  213  (K".  J. 
D.  G.  1913)  (express  warranty) ; 
The  Eugene  F.  Moran,  170  Fed.  929 
(N.  Y.  C.  C.  1909)    (deviation). 

For  U.  8.  act  limiting  liability  on 
various  conditionB,  see  The  Titanic, 
233  U.  8.  718,  34  Sup.  Ct.  754,  58  L. 
ed.  171;  Baltimore  Ry.  Co.  v.  Hudg- 
ins,  116  Va.  27,  81  8.  E.  48  ("Harter 
act");  United  States  v.  Hamburg- 
Amerikan  Co.,  212  Fed.  40  (N.  Y. 
C.  C.  1914) ;  The  Florida,  212  Fed. 
334  (N.  Y.  D.  C.  1910)  ;  The  Sun- 
beam,  195  Fed.  468  (N.  Y.  C.  G. 
1912) ;  Baltimore  B«rge  Go.  ▼.  East- 


em   Coal  Co.,   195   Fed.  483    (Mats. 
C.  C.  1912). 

6.  Wills  ▼.  Sears,  1  Bl.  108;  Shep- 
herd y.  Harrison,  L.  R.  5  H.  L.  116; 
Abb.  Shipping,  321-323;  1  Parv. 
Shipping,  184  et  seq. 

6.  See  The  Keokuk,  9  Wall.  517. 

7.  Bradley  v.  Dunifaoe,  1  H.  &  C. 
521;  Sears  ▼.  Wingate,  3  Allen,  103; 
May  T.  Babcoek,  4  Ohio,  3>34 ;  1  Pars. 
Shipping,  188,  191;  Nelson  y.  Wood- 
ruff, 1  Bl.  153.  Whether  accept- 
ance of  goodfl  under  a  bill  of  lading 
implies  a  promise  to  pay  freight,  sea 
Eiwell  y.  Skiddy,  77  N.  Y.  288. 


474 


CHAP.  I.] 


8HIP8  AKD  TX88KL& 


§  321 


The  bill  of  lading  may  oontain^  besides  the  usual  contract  to 
transport  the  goods,  qpecial  stipulations  regarding  the  discharge 
of  the  goods,  and  in  general  as  to  the  disposal  of  them  or  their 
proceeds ;  and  such  stipulations,  if  sufficiently  intelligible  to  indi- 
cate an  agreement  that  the  law-merchant  is  not  to  prevail  in  the 
respects  specified,  and  if  transcending  no  rule  of  public  poHcy,  will 
control  the  rights  and  liabilities  of  the  parties  accordingly.  A  bill 
of  lading  usually  excepts,  in  so  many  words  on  behalf  of  the  ship's 
owners,  losses  arising  from  the  act  of  God,  or  of  public  enemies, 
and  the  perils  or  dangers  of  the  seas ;  and  other  clauses  are  foimd 
inserted,  such  as  ^*  loss  by  breakage  or  leakage  excepted ; "  all  of 
which  call  for  judicial  construction  in  a  variety  of  instances.^ 

The  parly  who  ships  the  goods  is  called  the  consignor,  and  the 
person  to  whom  the  goods  are  to  be  delivered  by  the  terms  of  the 
bill  is  the  consignee.  Sometimes  the  shipper  is  both  consignor  and 
consignee;  that  is  to  say,  the  goods  are  deliverable  to  him  or  to  his 
assigns;  and  it  may  be  that  the  intended  consignee  is  simply  the 
consignor's  own  agent  If  no  person  is  named  as  consignee,  usage 
will  supply  the  name  of  the  consignor  and  give  to  the  bill  a  cor- 
responding effect.'  Bills  of  lading  were  formerly  signed  in  sets 
of  three;  one  of  which  was  held  by  the  master,  one  retained  by 
the  consignor  of  the  goods,  and  the  third  sent,  either  with  or  apart 
from  the  goods,  to  the  consignee.  The  consignor  may,  if  he  choose, 
send  his  copy  of  the  bill  by  some  other  conveyance  to  the  con- 
signee; and  the  rule  is  that  the  consignee's  title  is  ccHnplete  if  the 

• 

bill  contains  his  name  and  is  sent  to  him ;   the  goods  are  his  with 


S.  Qrill  y.  Iron  Screw,  &c.,  Co.,  L. 
R.  3  C.  P.  476;  Brittan  v.  Barnaby, 
21  How.  527;  1  Pars.  Shipping,  203, 
253-259;  Abb.  Shipping,  322.  For 
distinction  between  "act  of  God" 
and  "perils  of  the  sea,"  see  Mc- 
Arthur  v.  Sears,  21  Wend.  190,  19S. 
The  element  of  negligence  or  fault 
on  the  part  of  the  maat^  enters  veiy 
closely  into  the  determination  of  the 
ship's  responsibility  for  the  destme- 


ti(m  of  goods  through  alleged  perils 
or  dangers  of  navigation;  and  proxi- 
mate or  remote  cause  of  a  disaster  is 
carefully  considered  as  in  all  other 
cases  of  carriage  or  bailment  gener- 
ally.  lb.;  also  Bright.  Fed.  Dig.  109, 
110;  Sehoul.  Bailments,  part  yi. 

9.  Chandler  v.  Sprague,  5  Met.  306; 
1  Pars.  Shipping,  192.  See  Iftepherd 
▼.  Harrison,  L.  B.  5  H.  L.  US. 
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all  the  expense  and  riskj  subjeet  only  to  the  coiiBignor's  rig^t  to 
stop  the  goods  for  breach  of  the  conditions  of  sale  before  they 
actually  arrive  into  the  consignee's  posse8sion«  If  the  consignor 
be  himself  con^ignee^  and  sends  the  bill  to  a  third  parly  who  has 
ordered  the  goods  or  is  to  receive  them,  either  indorsed  to  him  or 
indorsed  in  blank,  the  effect  is  the  same  as  if  such  person  were 
named  in  the  bill  as  consignee.^  But  if  the  consignor,  who  is  at 
the  same  time  consignee,  sends  the  bill  of  lading  without  an 
indorsement,  notice  that  the  goods  are  shipped  and  on  their  way 
is  thereby  given  to  the  party  receiving  the  bill  while  the  latter 
acquires  no  rights;  and  this  has  been  frequently  done  by  mer- 
chants, the  consignor  sending  afterwards  a  bill  indorsed  to  his 
foreign  agent  or  to  the  party  ordering  the  goods,  or  in  blank,  with 
proper  directions  concerning  its  deliveiy  upon  payment  of  the  price 
and  full  performance  of  the  conditions  of  the  sale.^  For  here  we 
may  observe  that  the  obligation  of  the  master  to  deliver  the  goods 
according  to  the  bill  of  lading,  and  not  otherwise,  is  so  strong  as 
to  render  the  possession  of  the  bill  with  a  suitable  indorsement 
almost  conclusive  evidence  of  ownership  in  the  goods,  as  against 
the  ship-owners ;  for  which  reason  the  consignor,  who  ships  goods 
to  a  party  abroad  and  names  him  consignee,  is  likely  to  lose  his 
goods,  or  the  price  for  them,  if  the  consignee  indorses  the  bill  to 
a  third  person  for  value  while  they  are  on  the  way,  thereby  defeat- 
ing the  consignor's  right  of  stoppage  in  transittu^ 


1.  Walley  ▼.  Montgomery,  3  East, 
585;  Chandler  v.  Sprague,  supra;  1 
Pars.  Shipping,  195,  196. 

a.  Abb.  Shipping,  529,  538 ;  1  Pars. 
Shipping,  196,  197. 

S.  lb.;  Brandt  v.  Bowlby,  2  B.  & 
Ad.  932.  See  Lewis  v.  McKee,  L.  R.  2 
Ex.  37;  The  Freedom,  L.  R.  3  P.  C. 
594. 

The  danger  of  issuing  biUs  of  lad- 
ing in  three  parts,  as  affecting  a  title, 
is  shown  in  an  English  cafle  (1882), 
decided  on  appeal  in  the  Houae  of 


Lords.  It  was  held  that  a  bond  fide 
delivery  of  the  goods  upon  presenta- 
tion of  the  second  bill  of  lading  must 
prevail,  notwithstanding  a  pledge  of 
the  goods  on  the  first  bill  of  lading. 
The  inference  must  be  that  the 
pledgee,  under  one  bill  of  lading,  is 
bound  to  exercise  some  care  to  pre- 
vent a  fraudulent  disposition  of  the 
duplicates;  and  the  old  practice  of 
issuing  triplicate  bills  of  lading 
dK>uld  be  discontinued.  Qlyn  Mills 
y.  East  India  Dock  Co.,  7  App.  Cas. 
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§  322.    ^uisportfttioii  of  PtaMogcra  by  IVstcr* 

Ships  ai«  often  lued  to  cany  pasaengen  «8  iveU  aft  goods ;  and 
the  rule  as  to  a  pasaoigiBr's  baggage  is  much  the  same^  so  far  as 
conoems  the  ahipowners'  liabilities,  as  in  the  case  of  memhandise. 
The  rin^ts  and  responsibilities  of  passengers  who  travel  on  railways 
leoeiye  constant  attention  in  the  courts;  not  so  much,  howevn*, 
those  who  are  transported  in  shiptt.  Yet  statutes  are  passed  from 
time  to  time  to  rc^gulate  this  latter  subject;  and  an  act  of  Con- 
gress, passed  in  1871,  to  provide  for  better  security  of  life  on 
board  steam-vessels,  details  fully  what  precautions  should  be  used 
against  fire,  and  other  casualties,  and  makes  the  master  and  own- 
ers liable  to  passengers  for  damages,  where  explosion,  fire,  or 
collision  is  occasioned  through  negligence  on  the  part  of  the  ship's 
officers.^    The  difference  in  the  responsibilities  of  a  carrier  of 


591,  aJBrmlng  6  Q.  B.  D.  475;  cf. 
Barber  ▼.  Mqrerstein,  L.  R.  4  H.  L. 
317.  Shipping  unge  may  differ  from 
that  of  inland  earriers,  as  to  bills  of 
lading. 

Sometimes  a  ship  Ib  transferred 
from  one  set  of  owners  to  another 
while  on  the  voyage  and  before  its 
retorn;  while  consignors  of  goods  go 
on  "iftir^tig  their  shipments  through 
the  master.  The  English  rule,  as  de- 
clared applicable  to  snch  cases,  is 
that  the  master,  until  he  receives  no- 
tice of  the  change  of  ownership,  re- 
tains the  powers  which  were  conferred 
upon  him  by  the  original  owners,  so 
far  as  to  bind  the  new  owners  by  such 
contracts  for  the  carriage  of  goods  as 
he  may  enter  into  pursuant  to  his 
original  instructions.  And  accord- 
ingly a  privilege  allowed  to  some 
consignor  to  take  a  bill  of  lading 
"free  of  freight,"  may,  under  suoh 
circumstances,  continue  beyond  the 
actual  change  of  the  owners  who  per- 
mitted the  master  to  give  sudi  biUs. 


Ac.,  Bank  v.  Qlad- 
stone,  L.  R.  3  Ex.  233. 

While  the  master  has  no  authority 
to  sign  bills  of  lading  for  a  greater 
quantity  of  goods  than  is  actually 
put  on  board,  yet  his  signature  to  the 
bills  is  suflScient  evidence  of  the  truth 
of  their  contents  to  throw  upon  the 
ship-owners  the  onu»  of  falsifying 
them;  but  this  prima  facie  evidence 
against  the  ship-owners  may  be  re- 
butted, and  a  less  quantity  than  that 
specified  may  be  shown  by  them  to 
have  been  actually  received.  See 
McLean  v.  Fleming,  L.  R.  2  H.  L. 
Sc.  128;  Nelson  v.  Woodruff,  1  Bl. 
156. 

As  to  bills  of  lading,  see  further, 
c.  8,  p08t;  also  vol.  ii.  in  connection 
with  sales,  and  Schoul.  Bailments, 
part  vi.,  as  to  common  carriers. 

4.  Act  Feb.  28,  1871,  440-459.  And 
see  1  Pars.  Shipping,  611-636;  Abb. 
Shipping,  211-227;  Act  Mareh  2, 
1819,  c.  170. 
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passengers  for  hire,  whether  by  sea  or  land,  is  less  a  difference  of 
principle  than  of  the  state  of  facts  to  which  that  principle  applies.^ 

§  323.    Letting  of  Vessel  on  Charter-Party. 

But,  instead  of  using  their  ship  to  carry  goods  on  f rei^t  or  for 
passengers,  the  owners  may,  and  frequently  do,  let  out  the  vessel 
to  others,  for  their  use.  This  is  commonly  done  by  a  charter- 
party,  an  instrument  well  known  to  merchants;  being  a  sort  of 
maritime  indenture,  executed  formerly  under  seal,  but  at  the 
present  day  with  the  seal  usually  omitted.  The  usual  rules  apply 
to  the  construction  of  a  charter-party  and  its  stipulations  as  to 
contracts  in  general,  with,  however,  much  latitude.^  There  are 
two  leading  modes  of  chartering  a  vessel:  the  one,  where  the 
owner  lets  and  the  charterer  hires  the  whole  capacity  and  burden 
of  the  vessel,  except  so  much  as  may  be  necessary  for  acconunodat- 
ing  its  officers  and  crew,  and  for  storing  its  provisions,  and  for 
usual  equipments ;  the  other,  where  the  whole  vessel  is  surrendered 
to  the  charterer,  who  takes  the  ship  empty  and  provides  the  officers, 


9.  lb.;  Cuddy  v.  Horn,  46  Mich. 
596. 

The  captain  may  and  should  main- 
tain a  proper  police  of  his  vessel. 
Johns  V.  Brinker,  30  La.  Ann.  241; 
Smallman  v.  Whilter,  87  111.  545. 
But  subject  and  conformably  to  this 
doctrine,  passengers  are  to  be  secure 
from  injury  through  the  negligence 
or  miisconduct  of  officers  and  crew. 
8S  111.  608. 

If  ship-owners  issue  a  ticket  ac- 
knowledging the  receipt  of  money  for 
a  passage  in  a  particular  vesseli  an 
engagement  is  imported  on  their  part 
to  furnish  the  conveyance,  and  on 
failure  to  do  so  the  money  may  be 
recovered  by  the  person  who  paid  it. 
See  Bright.  Fed.  Dig.  "OBirriers," 
113,  114.  But  Bee  Gillan  v.  Simpkin, 
4  Gampb.  241.    And  while  a  commoii 


carrier  may  refuse  to  receive  an  ob- 
jectionable passenger,  and  may  make 
other  reasonable  regulations  for  the 
general  convenience  and  protection 
of  those  on  board,  yet  unreasonable 
regulations  cannot  be  enforced;  nor 
may  the  carrier,  having  received  an 
objectionable  person,  take  exception 
to  his  character  or  to  his  peculiar 
position  unless  he  misbehave  him- 
telf.  Pearson  v.  Duane,  4  Wall.  605. 
See  also  Angell  and  other  general 
writers  on  Carriers;  Schoul.  Bail- 
ments, part  vii. 

See,  as  to  conditions  on  a  pass 
absolving  from  injury,  Freeman  v. 
United  Fruit  Co.,  22&  Mass.  300,  111 
N.  E.  789. 

6.  Abb.  Shipping,  223,  241 ;  Bright 
Fed.  Dig.  788-791;  1  Pars.  Shipping, 
274  €t  9eq. 
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and  puts  on  board  all  supplies  for  himself.  In  the  former  case, 
whieh  is  of  common  occurrence,  the  arrangement  is  substantially 
that  the  owners  agree  to  carry  a  cargo  which  the  charterer  agrees 
to  furnish;  and  here  the  rights  and  liabilities  growing  out  of 
possession  of  the  ship  may  appear  somewhat  confused.^  But,  to 
determine  such  questions,  the  language  of  the  charter-party  in  the 
particular  case  must  be  considered ;  though  it  seems  that  in  gen- 
eral the  party  that  mans  the  vessel  is  to  be  considered  as  in  posses- 
sion, unless  the  weight  of  evidence  proves  decidedly  to  the 
contrary.* 

If  the  general  owners  retain  the  possession,  command,  and 
navigation  of  the  vessel,  and  contract  to  carry  a  cargo,  on  freight, 
any  charter-party  would,  of  course,  be  a  mere  affreightment,  and 
the  freighter  would  not  be  clothed  with  the  character  or  legal 
responsibility  of  ownership.'  And  in  a  more  doubtful  case,  the 
fact  that  the  charter-party  put  the  ship's  navigation  at  the  ship- 
owners' expense,  might  be  conclusive  as  against  making  the  chart- 
erer an  owner  pro  hoc  vice,  especially  if  the  ship's  whole  tonnage 
'  be  not  let  to  hire.*  Indeed,  in  the  absence  of  any  dear  and  deter- 
minate transfer  of  the  rights  and  authority  of  the  general  owners 
of  a  vessel  chartered  for  a  voyage,  such  rights  and  authority  con- 
tinue.^ But  if  the  charterer  is  charged  with  the  navigation  of 
the  ship,  and  agrees  to  victual  and  man,  and  to  supply  all  requisite 
stores  for  the  term  specified,  he  has  the  rights  and  responsibilities 
of  owner  for  the  time  being,  and  the  ship-owners  are  not  respon- 
sible for  the  supplies  nor  for  any  loss  pf  goods;  nor  can  they  col- 
lect freight  from  the  shipper  of  goods.^     Sometimes  one  of  the 


7.  See  1  Pars.  Shipping,  278. 

8.  Bright  Fed.  Dig.  ''Shipping/' 
789,  790;  1  Pars.  Shipping,  279; 
Story,  J.,  in  Logs  of  Mahogany,  2 
Sunmer,  689;  Af>b.  Shipping,  42. 

9.  Marcardier  t.  Chesapeake  Ins. 
Co.,  8  Cr.  39;  The  Nathanial  Hooper, 
3  Sumner,  544 ;  Donahoe  v.  Kettell,  1 
Cliff.  135;  Sandeman  v.  Senrr,  L.  B. 
2  Q.  B.  86. 


1.  Ih.;  Hooe  ▼.  Groverman,  1  Cr. 
214 ;  1  Pars.  Shipping,  279-281. 

9.  Hagar  v.  Clark,  78  N.  T.  45. 

S.  Bright.  Fed.  Dig.  789;  Mott  v. 
Ruckman,  3  Bl.  C.  C.  71.  See  also 
MeGilTery  v.  Oapen,  7  Gray,  523; 
Newherry  v.  Colvin,  7  Bing.  190; 
a.  0.  1  CL  ft  F.  283;  The  Great  East- 
ern, L.  B.  9  Ad.  k  Eoe.  86. 
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general  owners  sails  a  vessel  on  shares,  under  an  arrangement 
between  himself  and  the  other  owners,  whereby  he  in  effect 
becomes  the  charterer/ 

§  324.    The  Same  Subject 

The  ship  may  be  chartered  for  one  or  more  voyages,  or  for  any 
time  certain.  It  may  also  be  chartered  without  any  definite  term 
expressed  in  the  contract ;  in  which  case  the  law  implies  a  reason- 
able term,  compelling  the  parties  to  regard  the  charter  as  in  force 
during  the  whole  of  any  voyage,  once  undertaken  by  the  charterer 
before  reasonable  notice  of  intention  to  terminate  the  charter  is 
given ;  since  otherwise  the  bargain  would  be  a  perilous  one  for  the 
charterer,  from  a  pecuniary  point  of  view.  Subject  to  this  quali- 
fication a  charter-party  for  no  definite  term  is  determinable  by 
either  party  at  pleasure.^  The  burden  and  nationality  of  the  ship 
are  usually  expressed  in  the  charter-party;  and  for  a  fraudulent 
misrepresentation  in  either  respect  to  the  charterer's  disadvantage, 
the  owners  must  suffer.^ 

So,  too,  it  is  common  for  the  charter-party  to  provide  for  the 
state  of  the  ship  and  for  repairs;  the  usual  way  being  for  the 
owner  to  stipulate  that  the  ship  is  sound,  stanch,  and  altogether 
seaworthy;  and,  further,  that  he  will  keep  the  ship  in  repair, 
perils  of  the  sea  and  unavoidable  accident  excepted.  Even  if  the 
contract  were  silent  as  to  such  stipulations,  the  law  would  probably 
supply  them ;  and  for  detriment  sustained  by  the  charterer  through 
unseaworthiness  of  the  vessel,  such  as  he  had  not  foreseen,  there  is 
little  doubt  that  he  can  get  indemnity  from  the  ship-owners,  by 
holding  back  a  suitable  portion  of  the  sum  he  agreed  to  pay  as 
charter-money,  or  otherwise.^     But  the  charterer,  in  absence  of 

4.  Thorp  ▼.  Hammond,  12  Wall.  408.  Bright,  Fed.  Dig.  788.     See  Riofaard- 

9.  1     Pars.     Shipping,     282,    283;  son  t.  United  States,  2  N.  &  H.  483. 

Haveloek  ▼.    Geddes,    10   East,    555;  Wlien  the  owner  of  a  Yesbel  charters 

MeGilvery  ▼.  Capen,  7  Gray,  525.  her,  there  is,  in  the  ahsence  of  any- 

6.  Ashbumer   v.   Balohen,   3    Seld.  thing  expressed  to  the  contrary,  an 
2S2 ;  Hunter  t.  Fry,  2  B.  &  Aid.  421.  implied  contract  that  she  is  seaworthy 

7.  1     Pars.     Shipping,     263-285;  and  sfuitable  lor  the  service  in  whicli 
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any  agreement  to  the  contrary,  shonld  Tictoal  and  man  the  vessel ; 
though  in  this  and  in  other  respects  the  parties  to  the  charter-party 
may  make  different  stipulations,  if  they  see  fit^  It  is  usual  for 
the  master  to  sign  and  give  bills  of  lading  in  the  same  manner  as 
if  there  were  no  charter-party ;  yet,  so  far  as  the  charterer  and  his 
goods  are  concerned,  this  amounts  to  little  more  than  evidence  of 
the  delivery  and  receipt  and  shipping  of  the  merchandise ;  for  the 
charter-party  controls  the  bill  of  lading  with  regard  to  the  terms 
and  provisions  which  the  two  instruments  have  in  common.^ 

By  delivery  of  the  vessel  to  the  hirer,  and  its  acceptance,  the 
charter-party  is  confirmed  and  adopted ;  and  any  wrongful  act  or 
breach  of  engagement  by  the  one  party  to  such  a  bailment,  fur- 
nishes a  basis  of  legal  redress  to  the  other.^  On  the  other  hand, 
a  re-delivery  of  the  vessel  and  its  acceptance  by  the  owner  justifies 
the  presumption  that  the  term  of  hire  is  ended.^ 


•he  it  to  be  employed.  The  owner 
is  obliged  to  keep  iher  in  proper  re- 
pair, unless  prevented  by  the  perils 
of  the  sea  or  unavoidable  accident. 
He  is  not  excoBed  for  any  defect, 
known  or  unknown;  and  a  defect 
whieh  IB  developed  without  any  ap- 
parent cause  is  presumed  to  have 
existed  when  the  service  began. 
Where,  however,  a  hirer  uses  a  ves- 
sel which  afterwards  proves  defec- 
tive, he  must  pay  for  the  use  to  the 
extent  of  the  use.  Work  v.  Leathers, 
97  U.  S.  379. 

$.  €kx)dridge  v.  Lord,  10  Mass.  483, 
486;  1  Pars.  Shipping,  285.  See  Reed 
▼.  United  States,  11  Wall.  591. 

9.  Lamb  v.  Parkman,  1  Spr.  343; 
1  Pars.  Shipping,  286-288. 

Any  discrepancy  as  to  terms  of 
freight  between  the  bill  of  lading  and 
eharter-party  would  be  rectified  by 
reference  to  the  latter,  whether  the 
owners  had  a  controvert  with  ilie 


charterer  himself  or  with  any  person 
shipping  goods  with  knowledge  of  the 
charter-party.  1  Pars.  Shipping,  287; 
Faith  V.  East  India  Co.,  4  B.  &  Aid. 
630.  But  if  the  bOl  of  lading  were 
indorsed  for  value  to  one  having  no 
notice  or  knowledge  of  the  terms  of 
the  charter-party,  it  is  held  that  the 
indorsee  may  insist  upon  the  terms 
stated  in  the  bill  of  lading;  and  so^ 
too,  it  would  be  with  sub-freighters 
of  the  ship  who  knew  nothing  about 
the  charter-party.  See  Foster  v. 
Colby,  3  H.  &  K.  705 ;  Fry  v.  Bank  of 
India,  L.  R.  1  C.  P.  689 ;  Faith  v.  East 
India  Co.,  4  B.  ft  Aid.  630.  There 
should  be  no  duress  as  to  such  con- 
tracts. Mcpherson  v.  Cox,  86  K.  T. 
472. 

1.  Compania-Bilbania  T.  Spanish- 
American  Co.,  146  U.  S.  483;  Meiss- 
ner  v.  Brun,  128  U.  S.  474. 

S.  Compania^BillMinia  v.  Spanish- 
American  Co.,  146  U.  S.  4S8. 
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§  325.  The  Same  Subject;  Time  as  an  Btaential;  Demurrage. 
Time  being  an  element  of  much  importance  in  all  business 
transactions,  and  in  commercial  aflPairs  especially,  the  parties  to 
a  charter-party  are  held  to  the  rule  of  punctuality  in  their  mutual 
engagements ;  hence,  if  the  ship  be  not  ready  at  the  proper  time 
and  a  material  delay  is  probable,  the  charterer  is  at  liberty  to  seek 
another  ship ;  while,  if  the  cargo  be  not  ready,  the  owners  may 
seek  another  cargo.^  If  the  ship-owners  retain  control  of  the 
vessel,  the  voyage  must  be  performed  in  as  short  a  time  as  is  con- 
sistent with  safety,  and  for  any  culpable  n^ligence  by  which  the 
voyage  is  protracted,  they  must  suffer  the  consequences.^  And  it 
is  said  that  the  charterer  must  load  and  unload  with  all  reasonable 
despatch ;  that  the  owners  must  give  him  all  reasonable  facilities ; 
and  that  for  non-performance  of  these  obligations,  on  either  side, 
the  injured  party  may  have  his  remedy,  without  any  express  stipu- 
lations.^ The  question  what  is  a  reasonable  time,  under  such 
circumstances,  is  one  of  fact  for  a  jury  to  determine,  unless  the 
parties  have  specified  the  period  for  themselves.^ 

But  obligations  of  this  sort  are  usually  provided  for  as  demur^ 
tuge,  a  term  which  signifies  the  delay  of  a  vessel  by  the  charterer 
beyond  the  time  allowed  for  loading,  unloading,  or  sailing;  also 
the  payment  for  such  delay.  For  it  is  almost  always  provided 
that  the  charterer  may  have  so  many  days  for  loading  and  unload* 
ing  the  ship,  and  that  he  may  detain  the  ship  longer,  if  he  will  pay 
so  much  for  the  detention.  The  object  of  this  provision  was 
doubtless  to  make  the  charterer  save  time  as  much  as  possible,  and 
to  give  the  owners  compensation  for  such  time  as  he  might  have 

S.  Seeger  ▼.  Dutbie,  8  C.  B.  n.  b.  5.  1   Pars.   Shipping^   311.     If  the 

45;    Weisser   v.    Maitland,    3    Sandf.  charterer  is  the  cause  of  a  failure  to 

318;   1   Pars.  Shipping,  310.     Aliter  deliver   the   cargo   according   to   the 

where    the    charter-party    makes    no  charter-party,  the  ship  is  entitled  to 

stipulation  as  to  the  time  of  loading,  the  stipulated  freight.    Gage  v.  Mary- 

CuUiford  v.  Vinet,  128  U.  S.  135.  land  Coal  Co.,  124  Mass.  442. 

4.  Sieveking  v.  Maas,  6  Ell.  &  B.         6.  See  Cross  t.  Beard,  2«  N.  T.  85 
674;   The  Barque  Gentleman,   1   Bl. 
C.  0.  196. 
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saved  and  did  not;  its  practical  application  is  to  charters  for  a 
specified  voyage,  rather  than  for  those  on  time.  If,  then,  a  ship 
be  chartered  for  a  specified  voyage^  there  are  days  which  belong 
to  the  charterer  and  for  which  he  does  not  pay;  and  these  are 
called  "  lay  days,"  —  or  "  working  days,"  with  reference  to  the 
labor  of  loading  and  unloading.^  Lay  days  do  not  usually  com- 
mence until  the  ship  has  arrived  at  the  place  for  loading  or  unload- 
ing, though  this  rule  may  be  affected  by  usage  or  the  stipulation 
of  the  parties.^  The  parties  may  stipulate  that  the  charterer  shall 
be  liable  for  no  delay  of  the  vessel  which  is  not  caused  by  his  own 
fault;  but,  unless  this  is  done,  some  have  thought  that  for  such 
special  delays  as  occur  by  capture,  embargo,  or  through  stress  of 
weather,  the  owners  of  the  ship  may  claim  demurrage  compensa- 
tion, the  fault  not  being  their  own.^  Perhaps,  however,  if  the 
voyage  were  broken  up  altogether,  as  in  case  of  condemnation  as 
prize,  it  would  be  held  that  the  charter-party  came  to  an  end,  and 
the  charterer's  liabilities  along  with  it.^  And  while  it  is  generally 
admitted  that  the  fact  of  the  delay  being  caused  by  the  act  of  God, 
or  other  vis  major,  does  not  relieve  the  charterer  or  freighter  from 
liability,  where  he  has  entered  into  a  positive  undertaking  to  load 
or  discharge  a  cargo  in  a  given  number  of  days,  yet  the  English 
courts  refuse  to  extend  such  a  liability  to  an  implied  contract  for 
reasonable  diligence  only.^  Demurrage,  so  called,  can  be  recov- 
ered only  where  it  is  reserved  by  the  charter-party  or  bill  of  lad- 


7.  See  1  Pars.  Shipping,  310-318; 
Brooks  ▼.  Mintum,  1  Cal.  481;  Coch- 
ran ▼.  Retberg,  3  Esp.  121;  Bouv. 
Diet.  "Demurrage;"  Abb.  Shipping, 
303  et  aeq.  See  Gray  v.  Carr,  I/.  R. 
6  Q.  B.  522;  Southern  R.  Ck>.  ▼. 
Lewis,  165  Ala.  451,  51  So.  863. 

8.  Lacombe  v.  Wain,  4  Binn.  299; 
Pyman  v.  Dreyfus,  24  Q.  B.  D.  152. 

9.  See  1  Pars.  Shipping,  314-316, 
and  n.;  Towle  v.  Kettell,  5  Cush.  18. 

1.  1  Pars.  Shipping,  318.  And  see 
ib.  328-337,  as  to  acts  of  goTemment 
in  war  which  go  to  dissolve  a  charter- 


party.  See,  for  a  liberal  allowance  of 
demurrage  on  two  voyages  made^  not- 
withstanding a  third  was  abandoned, 
Elwell  V.  Skiddy,  77  N.  Y.  282.  But 
as  restricting  the  right  to  demurrage, 
see  Hodgdon  v.  New  York,  &c.,  R.,  46 
Conn.  277;  Wihitehouse  v.  Halstead, 
90  111.  95. 

S.  Ford  V.  Cotesworth,  L.  R.  5  Q.  B. 
544.  London  dock  strike  necessitat- 
ing delay  held  no  subject  for  demur- 
rage against  the  consignee.  (1893) 
App.  C.  22. 
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isg;  and  where  no  such  express  reservation  exists,  the  remedy 
appears  to  be  by  action  on  the  case  in  nature  of  demurrage^  for 
damages  for  the  detention.^ 

§  326.    Charter-Parties,  How  Modified;  How  Construed. 

Modifications  of  a  charter-party  may  be  oonstitutedy  as  between 
charterer  and  owners,  by  letter  or  otherwise,  like  any  other  written 
contract^  And  the  cases  are  numerous  which  turn  upon  the  con- 
struction of  particular  clauses  contained  in  a  charter-party.'  In 
general,  a  charter-party  is  viewed  like  any  contract  and  requires 
mutual  assent ;  and  where  there  is  any  material  part  of  the  instru- 


S.  Gtige  V.  Mone,  12  Allen,  41Q; 
Toung  ▼.  Moeller,  5  £11.  &  B.  755. 
The  government  sometimes  charters 
a  merchant  vessel  for  its  own  pur- 
poses; as,  for  instance,  wliere  some 
public  exigency  has  occurred,  and 
soldiers  and  army  supplies  are  to  be 
transported  from  place  to  place.  But 
the  terms  of  the  contract  must  be 
studied,  in  order  to  ascertain  the 
mutual  liabilities  in  any  such  case. 
For  where  the  United  States  author- 
ities ordered  owners  of  a  vessel,  dur- 
ing the  civil  conflict  of  1861-65,  to 
get  her  ready,  under  pain  of  impress- 
ment, to  transport  a  cargo  to  a  par- 
ticular place  and  back  (which  order 
was  <^yed,  though  under  protest), 
the  effect  was  to  leave  the  possession 
with  the  general  owners  under  a  con- 
tract with  government  for  a  per  diem 
compensation  from  the  commence- 
ment of  the  voyage  until  the  same 
was  broken  up,  with  the  further  ad- 
dition of  so  many  days  as  wbuld 
have  been  spent,  if  no  disaster  liad 
occurred  in  completing  the  return 
trip.  Reed  y.  United  Stotee,  11  Wall. 
391.  And  the  bhip  having  been  blown 
aground,  and  destroyed  months  after 
by  an  ice  freshet^  the  v<^yage  was  held 


to  be  completely  broken  up.  lb.  But 
where  the  government  contract  for 
the  vessel  was  one  of  hiring  and  the 
government  had  exclusive  poosessioo 
and  management,  rent  or  hire  money 
for  the  ship  was  due,  whether  the 
vessel  was  in  continuous  service  or 
not  United  States  v.  Shea,  152  U.  S. 
17S. 

4.  Boyd  V.  Moses,  7  Wall.  316. 

8.  Thus,  a  stipulation  to  take  a 
cargo  of  "lawful  merchandise"  is 
held  to  imply  that  the  articles  which 
compose  the  cargo  shall  be  in  such 
condition,  and  be  put  up  in  such  form, 
that  they  can  be  stowed  and  carried 
without  one  part  damaging  another, 
lb.  And  a  memorandum  in  the  bill 
of  lading  "not  accoxmtable  for  leak- 
age" has  been  considered  broad 
enough  to  cover  not  only  ordinary 
leakage,  but  all  leakage  wiiich  was 
not  negligently  occasioned.  Ohrloff  v. 
Briscall,  L.  R.  1  P.  O.  231.  The 
custom  of  the  loading  port  may  ex- 
plain the  meaning  of  such  expressions 
as  "a  full  and  complete  cargo."  See 
Duckett  V.  Satterfleld,  L.  R.  3  C.  P. 
227;  Southampton,  &c.,  Co.  v.  Clarke, 
L.  R.  4  Ex.  73.  And,  indeed,  mercan- 
tile usage  is  greatly  regarded,  in  cases 
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meat  to  wliidi  both  partieB  have  not  agreed,  die  entiie  infltmnMat 
isYitiated.^ 

S  327.    Marine  Torts  and  Pcrila. 

Fourth,  as  to  marine  torts  and  perils  peeoliar  to  narigation. 
This  will  lead  ns  to  consider  particolarly  the  sabjeets  of  collision, 
salvage^  and  general  average. 

§  328.    The  Same  Subject;   CnlBaiiin 

Where  two  nomcla  strike  one  another,  eansing  damage  to  one  or 
both,  the  disaster  is  that  of  collision.  Such  accidents  are  of  com- 
mon occurrence  in  oar  crowded  harbors,  and  not  nnfrequendj  at 
sea,  or  along  the  coast.  To  avoid  them  as  far  as  possible,  and  in 
order  that  the  blame  where  a  collision  occurs  riiall  be  laid  where 


of  doottful  eoBfttmeticm;  thoqgli 
xumgB  earn  iiefvr  be  suffered  to  eon- 
tiol  express  deelarstkMis.  Whether 
eerteia  eorensats  eontahifd  in  a 
duater-pmrtf  are  independent  or 
mntoal;  what  are  the  stipnlations 
concerning  the  "  sailing  "  or  **  depait- 
nre"  of  a  vessel  from  a  partienlar 
port, —  all  each  questions  and  nn- 
meroos  others  are  to  be  referred  to 
the  nsnal  principles  of  eontraets;  with 
perhaps  this  qnaliUcation,  that  the 
courts  of  admiralty  strim,  so  far  as 
is  consisient  with  rig^  to  interpret 
maritinie  eontraets  aceofding  to  the 
mutual  intention  of  -the  parties,  how- 
efsr  earekfts  the  latter  may  have 
been  in  the  ehoiee  of  language.  See 
1  Pars.  Shipping,  318-964;  Lovell  v. 
Davis,  101  IT.  8.  541. 

e.  Gompaaia-BilbaiBa  v.  Spanirii- 
Americsa  Co.,  14S  U.  S.  483,  13  Sup. 
Ct.  148. 

Among  latest  eases  relating  to 
charter-party,  etc.,  see  Jebson  v.  Cargo 
of  Hemp,  228  Fed.  143  (Mass.  D.  C. 
1915)  (lien  on  cafgo  for  hire  as 
against   a   sub-charterer) ;    QOchrist 


1^.  Oa  V.  Boston  Ins.  Co.,  223  Fed. 
716,  139  C.  C.  A.  246  (negligcnee  in 
carrying  or  loading  or  unloading) ; 
The  Jeannie,  225  Fed.  178  (Wash. 
D.  C.  1915);  Ulster  Bride  Co.  v. 
Murtha  Co.,  169  App.  Div.  151,  154 
K.  Y.  S.  834  (liability  for  demurrage 
eontinuous) ;  Ideal  Goods  Co.  v.  Bast- 
em  a  S.  Corp.,  220  Mass.  133,  107 
K.  E.  525  (duty  of  water  carrier  as 
to  cargo) ;  The  Banes,  221  Fed.  416, 
77  C.  C.  A.  420  (damage  ty  sub-char- 
terer) ;  Central  American  Co.  v.  Pa- 
dflo  Mail  Co^  209  Fed.  Ill  (n^tt- 
gence  of  carrier's  servants) ;  Benner 
Line  v.  Pendleton,  210  Fed.  67  (N.  T. 
D.  C.  1913)  (seaworthiness  essen- 
tial) ;  Granger  v.  Stewart,  208*  Fed. 
410^  125  O.  C.  A.  622  (demurrage) ; 
Pool  Shipping  Co.  ▼.  Samuel,  200 
Fed.  36,  118  C.  C.  A.  264;  lb.,  192 
Fed.  57  (public  officer's  order) ; 
Steamship  Wellesley  v.  C.  A.  Hooper, 
185  Fed.  733,  108  C.  C.  A.  71;  Hol- 
man  v.  Gans  S.  S.  Line,  186  Fed.  96, 
108  C.  C.  A.  208  (expense  of  loading 
and  unloading). 
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it  belongs,  suitable  regalationB  for  navigation  are  established, 
either  by  statute  or  general  usage.  It  is  the  duty  of  all  masters 
and  crews  to  observe  these  rules  carefully ;  and  if  a  collision  takes 
place  for  failure  to  do  so,  the  vessel  in  fault  is  usuaUy  oompdled 
to  pay  all  the  damages  resulting ;  while  if  both  vessels  are  in  fault 
the  loss  will  be  divided.^  Perhaps  if  the  fault  were  vastly  greater 
on  one  side  than  the  other,  though  both  vessels  were  somewhat  to 
blame,  there  might  be  an  equitable  apportionment  of  the  damages ; 
but  such  is  not  the  prevailing  practice.^  If  neither  vessel  be  in 
fault,  the  loss  rests  where  it  falls.'  The  ship  that  is  not  disabled 
is  bound  to  render  all  possible  assistance  to  the  other,  particularly 
so  as  to  save  human  lives,  though  the  latter  may  be  alone  in  fault ; 
and  this  duty,  which  humanity  enjoins,  is  now  enforced  in  England 
by  statute.^ 

The  statutes  which  regulate  the  navigation  of  vessels  as  concerns 
the  United  States  are  chiefly  those  of  1864  and  1867,  with  subse- 
quent additions  and  amendments.^  In  England,  regulations  have 
been  promulgated  from  time  to  time,  by  way  of  orders  in  council, 
and  statutes  have  been  enacted;  and  among  the  latter  may  be 
mentioned  the  statute  of  25  &  26  Vict,  c.  63,  passed  in  1862, 
upon  which,  as  modified  by  an  order  in  council,  Jan.  9,  1863, 
our  act  of  1864  is  based.  The  rules  of  navigation  relate  in  part 
to  lights,  in  part  to  fog  signals,  and  in  part  to  the  method  of  steer- 
ing the  vessel,  and  the  precautions  proper  when  approaching 
another  vessel.^ 


7.  The  Gray  Eagle,  9  Wall.  606; 
The  Carroll,  S  Wall.  302;  The  Poto- 
mac, 8  Wall.  590;  Bright.  Fed.  Dig. 
(Suppl.)  "Navigation;"  Vaux  v. 
Sheffer,  8  Moore  P.  C.  75;  The  Sap- 
phire, 11  Wall.  164 ;  The  North  Star, 
106  U.  S.  17 ;  The  Ne'vuda,  106  U.  S. 
154.  See  ae  to  limitation  hy  the 
value  of  the  veesel,  Beatty  ▼.  Hanna, 
122  U.  S.  97. 

8.  See  1  Pars.  Shipping,  527,  528. 

9.  1  Pars.  Shipping,  525,  and  cases 
cited;  Bright.  Fed.  Dig.  583-586. 


1.  The  Celt,  3  Hagg.  Adm.  321 ;  25 
&  26  Vict.,  c.  63,  §  33. 

ft.  And  see  U.  S.  Kev.  Stats.,  §$ 
4^33-4251. 

8.  See  1  Pars.  Shipping,  348  et  aeg.; 
Maude  &  Poll.  Shipping,  3d  ed.,  449- 
465.  English  regulations  for  pre- 
venting collisions  at  sea,  made  under 
the  authority  of  the  English  merchant 
shipping  acts,  1854  to  1873,  must, 
under  36  &  37  Vict.,  c.  85,  §  17,  be 
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{  328a.    Limitatioii  of  LiabUity. 

The  Act  of  Ckmgrese  of  1893,  camincHily  known  as  the  Harter 
Act,  was  passed  to  prohibit  the  owners  of  vessels  from  limiting 


strictly  followed.  5  App.  Gm.  876. 
And  see  new  Orders  in  Conneil 
(1898)  p.  843.  As  to  rules  for  navi- 
gating tbe  Thames,  see  5  P.  D.  276. 
Wherever  a  statute  regulation  is  dis- 
regarded by  a  vessel,  it  lies  otf  that 
vMsel  to  show  that  the  accident  in 
ease  of  collision  was  not  owing  to 
such  neglect;  but  if  it  is  shown  that 
the  accident  was  due  wholly  to  other 
causes,  and  that  this  breach  of  the 
statute  did  not  contribute  to  the 
collision,  the  violaticm  will  have  no 
effect.  Waring  ▼.  Claric,  5  How.  465; 
Mackay  v.  Roberts,  9  Moore  P.  G. 
368;  The  Fannie,  11  Wall.  289;  The 
Farragut,  10  Wall.  334.  But  wher- 
ever there  is  a  positive  breach  of 
statute,  the  burden  of  exoneration 
rests  very  heavily  upon  the  vessel  un- 
der the  decisions.  Bdden  v.  Chase, 
150  U.  8.  674.  Regard  is  paid  to  the 
situation  and  circumstances  of  each 
vessel  in  prescribing  rules  of  navi- 
gation ;  and  that  one  which  can  avoid 
disaster  more  readily  than  the  other 
is  usually  required  to  take  more  ac- 
tive measures.  Thus,  a  steamer  ap< 
preaching  a  sailing  vessel  is  bound  to 
keep  out  of  her  way;  steamers  having 
no  tow  must  regard  with  care  those 
having  them ;  a  ferry  boat  accustomed 
to  a  harbor  should  steer  dear  of  a 
vessel  coming  in  from  sea  and  anchor- 
ing in  a  fog;  and  a  ship  sailing  be- 
fore the  wind  is  expected  to  avoid  one 
which  is  close-hauled,  the  latter  keep- 
ing its  course.  The  Fannie,  11  Wall. 
238;  The  Carroll,  8  Wall.  302;  The 
Johnson,  9  Wall.  146;  The  Syracuse, 
9  Wall.  672;  Crowel  v.  Bark  Radama, 


8  aiff.  6S1;  The  Gregoiy,  S  Bktefaf. 
528;  The  Spring,  L.  R.  1  Ad.  k  Bee. 
99;  The  Abbotsford,  96  U.  8.  440; 
The  Benefaetor,  102  U.  8.  214.  And 
if  the  steamer  must  keep  out  of  the 
way  of  a  sailing  veisel,  it  ife  equally 
imperative  on  the  latter  to  keep  her 
course.  The  Illinois,  103  U.  8.  298; 
The  Bhie  Jacket,  144  U.  8.  371,  IS 
8up.  Gt.  711*.  A  ship  being  towed  by 
a  tug,  ship  and  tug  are,  as  a  rule,  to 
be  toeated  as  <me  vessel  under  steam. 
"  The  Givilta  "  v.  *'  The  Restless,"  103 
U.  S.  699.  Steamers  navigating  in 
the  dark  or  in  a  crowded  harbor  or 
during  a  fog  are  bound  to  move  with 
great  care;  and  if  unusual  ma- 
noBuvres  are  attempted,  where  a  col- 
lision is  imminent,  the  manoeuvring 
veisel  should  make  sure  that  the  other 
understands  in  season  and  makes  cor- 
responding movements.    The  Johnson, 

9  Wall.  146;  1%e  Gorsica,  9  WaU. 
146;  The  l^acuse,  9  WaU.  672;  The 
Kir^  Hall,  8  P.  D.  71.  As  to  other 
violations  of  sailiog  rules  In  deter- 
mining blame,  see  the  Annie  Linds- 
ley,  104  U.  8.  185;  Gooper  v.  Eastern 
Go.,  75  N.  Y.  116;  Keuiedy  ▼.  Steam- 
boat Go.,  12  R.  I.  23.  A  steamer  is 
not  bound  to  change  her  course  for  a 
row-boat.  Philadelphia  R.  v.  Adams, 
89  Penn.  81  31.  We  may  observe 
further  that  the  conduct  of  the  ves- 
sels while  approaching  each  other  Is 
regarded  in  determining  which  of  the 
two  is  essentially  to  blame;  not 
merely  the  moment  before  collision, 
when  a  slight  mistake  during  the 
confusion  might  be  inadvertently 
made  by  the  one  without  affecting  the 
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their  liaUli^  for  xD^ligenoe  in  loading  or  storing  <Mr  navigatioii. 
Before  the  passage  of  the  act  there  was  a  warranty  cm  the  part  of 
the  shipowner  that  the  ship  was  seaworthy  ai  the  h^ginniog  of 


general  Uftbility  praperly  impond 
upon  the  other  for  iti  earclcwBei. 
See  The  Oarroll,  8  W«ll.  808.  The 
queetion  is,  which  veeeel  eobetmiially 
canted  the  diaaeter;  though  the  rm- 
eel  cUiming  damage  should  not  ap- 
pear really  culpable  as  eontribiiting 
thereto.  And  while  the  omission  of 
a  Teasel  to  exhibit  the  proper  signal 
lights,  or  showing  tiie  wrong  one, 
puts  it  prima  facie  in  the  wrong,  this 
does  not  absolve  other  vessels  frcHn  the 
eonseqnenoes  of  their  own  negligenoe. 
Tlie  Gray  Eagle,  9  Wall.  SOS;  Hoff- 
man ▼.  Union  Ferry  Co.,  47  N.  T. 
176;  4  P.  D.  819.  If  a  proper  look- 
out was  not  employed  on  a  vessel,  as 
required  by  law,  it  should  be  asked 
whether  his  absence  had  anything  to 
do  in  causing  the  collision.  The 
Fannie,  11  Wall.  838 ;  Thorp  v.  Ham- 
mond, 18  Wall.  408;  The  Clara,  108 
U.  S.  800.  Racing  to  enter  a  haxbor 
first  would  render  a  vessel  culpable, 
if  collision  resulted.  The  Spray,  18 
Wall.  3Se.  But  even  if  flagrant  fault 
be  committed  by  one  vessel,  the  other 
is  bound  to  adopt  every  proper  pre- 
caution to  avoid  the  cdllirion  fanmi- 
nent,  or  it  will  be  treated  as  equally 
liable  for  the  consequences.  The 
Maria  Martin,  18  Wall.  31;  The  Sap- 
phire, 11  Wall.  164.  A  vessel  aground 
at  night  in  a  navigable  channel  should 
apprise  other  vessels  of  its  position. 
The  Industria,  L.  R.  3  Ad.  &  Ecc 
303.  It  is  a  rule  that  inevitable  acci- 
dent which  proper  tkill  and  precau- 
tion could  not  prevent  relieves  from 
the  liabilities  attending  a  collision. 
The  Louisiana,  3  WaU.  164 ;  1  Pars. 


Shipping,  586;  The  Vifgfl,  8  W.  Rdbu 
801;  Stainfaaek  r.  Rae,  14  How.  638; 
Bright  Fed.  Dig.  587.  But  a  col- 
lision arising  from  the  n^igenee  of 
the  crew  is  not  damage  of  the  seas 
within  the  mMi.ning  of  an  exception 
in  a  biU  of  lading.  Grill  v.  Collier 
Co.,  L.  R.  1  C.  P.  600.  See  The 
Ariadne,  13  Wall.  475.  One  vessel 
brought  into  Jeopardy  by  another's 
fault  is  not  held  culpable  for  want 
of  perfect  skill  and  presence  of  mind 
in  the  extremity  <rf  danger.  Blue 
Jadset  T.  Tacoma  Mill  Co.,  144  U.  a 
371,  18  Sup.  Ct  711. 

There  are  cases  wliich  hold  that 
wbere  the  value  of  the  vessel  at  fault 
is  not  enou|^  to  satisfy  a  claim  tor 
collisioa,  the  homeward  frei^t  on 
the  cargo  is  liable  to  contribute  to 
satisfy  it,  though  the  cargo  itself 
should  be  released.  The  Orpheus, 
L.  R.  3  Ad.  ft  Ecc  308;  The  Flora, 
L.  R.  1  Ad.  ft  Ecc.  45.  But  English 
statutes  now  qualify  and  limit  the 
liability  of  ship-owners  for  a  collision 
occurring  without  their  fault  or  priv- 
ity. See  The  Velasques,  L.  R.  1 
P.  C.  404;  The  Obey,  L.  R.  1  Ad.  ft 
Sec  108;  The  lona,  L.  R.  1  P.  C. 
486;  The  George  and  Richard,  L.  R. 
8  Ad.  ft  Ecc  466;  6  P.  D.  6.  The 
maritime  Uw  of  limited  liabUity  is 
adopted  by  U.  S.  Rev.  Stats.,  ||  4888- 
4889.  The  Scotland,  106  U.  S.  84; 
Ba  parte  Slayton,  105  U.  S.  451.  See 
The  Manitoba,  188  U.  S.  97. 

In  measuring  the  damages  in  a 
case  of  collision,  loss  of  freight,  de- 
tention, expense,  and  all  the  other 
direct    and    immediate    consequences, 
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the  voyage^  but  sinoe  then  the  act  itself  proyides  the  rule  for  all 
cases  covered  by  it^ 

The  liability  of  the  owners  may,  however,  be  limited  by  law  to 
the  ship  itself,  and  a  foreign  ship  may  claim  exemption  in  the 
United  States  courts  for  limitation  of  liability.^ 

§  329.    The  Same  Subject;  Salvage. 

Salvage  is  a  word  which  is  used  in  two  different  senses.  Its 
ordinary  meaning,  in  admiralty,  is  that  compensation  which  the 
maritime  law  gives  for  service  rendered  in  saving  a  ship  or  its 
cargo  from  peril ;  and  in  that  sense  we  shall  here  r^ard  it.  The 
other  meaning  of  the  word,  not  unconomon  among  insurers,  is  the 


wiU  be  taken  into  consideration.  For 
rettitutio  in  iniegrum  la  the  leading 
maxim  applicable  to  injuries  from 
ooUision.  Brigiht.  Fed.  Dig.  586, 
5S7;  The  Countess  of  Durham,  cited 
1  Pars.  Shipping,  538 ;  The  Baltimore, 
8  WaU.  377.  As  to  the  injured  Tea- 
sel, where  repairs  are  practicable,  the 
damages  assessed  khall,  in  general,  be 
sufficient  to  restore  it  to  the  condition 
in  which  it  was  at  the  time  the  col- 
lision occurred;  and  where  new  ma- 
terials for  repairs  are  fumi«hed  im 
place  of  the  old,  the  deduction  usual 
in  insurance  caSee  cannot  be  made, 
though  the  value  of  the  vessel  be 
therebj  enhanced.  The  Baltimore, 
8  Wall.  377.  The  fact  that  the  in- 
jured veasel  is  sunk  does  not  neces- 
sarily imply  that  there  is  a  total 
loss;  nor  should  vessel  or  cargo  be 
abandoned,  unless  it  appears  that  the 
vessel  could  not  be  raised  or  saved, 
or  that  the  cost  of  raising  and  re- 
pairing it  would  «sceed  its  value 
after  the  repairs  were  made.  lb. 
Where  two  vetaela  are  in  fault,  the 
injured   party  may   proceed  against 


both  together  and  hold  both  liable  for 
the  collision;  in  which  case  the  dam- 
ages are  properly  apportionable 
equally  between  the  two  vessels,  whUa 
the  claimant  may  collect  the  entira 
amount  of  either,  if  the  other  is  un- 
able to  respond  for  a  due  proportion, 
l^e  Waahington  and  The  Qregory,  9 
Wall.  513.  And  see  The  Virginia 
Ehrman  and  The  Agnese,  07  U.  S. 
309,  323;  The  Connecticut,  103  U.  8. 
710. 

The  latest  eases  relating  to  col- 
lision are  very  numerous,  aa  reference 
to  the  latest  English  and  American 
annual  digests  will  show;  and  the 
present  writer  undertakes  in  this 
volume  no  more  than  a  general  analy- 
sis of  the  essential  principles.  The 
n.  S.  District  and  Circuit  Court  series 
(e.  g,,  Blatehford's  and  Benedict's 
reports)  contain  many  decisions  of 
value  under  this  head. 

4.  Tbe  Southwark,  191  U.  8.  1,  24 
Sup.  Ct.  1,  48  L.  ed.  65. 

5.  The  Titanic,  233  U.  8.  718,  34 
Sup.  Ct  754,  58  L.  ed.  — . 
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property  which  is  saved  from  a  wrecked  vessel^  In  order  to  give 
the  claim  of  salvage  the  subject  rescued  should  be  empleyed  in 
navigation ;  ^  and  salvage  service  of  the  higher  grade  involves 
one's  peril  of  lif e^  limb,  or  property, —  gallantry,  courage,  or  hearo- 
ism.^  The  doctrine  of  salvage  does  not  apply  to  an  aeroplane 
fallen  in  navigable  waters.'  There  seems  reason,  however,  why  it 
should  sometimes  apply  to  a  hydroaeroplane  or  flying  boat. 

It  is  a  leading  rule  that  salvage  services  must  be  performed  by 
persons  not  legally  bound  to  render  them.  Thus,  the  master  and 
crew  cannot  in  general  be  treated  as  salvors  of  their  own  ship  and 
cargo ;  for  it  would  be  an  unwise  policy  to  tempt  those  whose  duty 
it  is  to  stand  by  the  vessel  and  all  it  carries,  to  invite  danger  for 
the  sake  of  extra  profit^  Yet  there  are  circumstances  under  which 
seamen  have  been  allowed  to  claim,  on  the  ground  that  their  con- 
tract with  the  vessel  saved  was  at  an  end,  or  because  the  service 
performed  was  entirely  out  of  the  line  of  their  duty.^  Pilots  and 
passengers,  too,  according  to  the  best  authorities,  may  become 
salvors  when  they  perform  services  to  a  ship  in  distress  beyond  the 
line  of  their  duty;  and  certainly  the  duties  of  passengers  in  and 
about  a  ship  are  much  less  than  those  of  master,  pilot,  or  crew, 
who  are  hired  to  manage  it.^  The  statutes  of  our  States  are  quite 
liberal,  too,  in  giving  pilots  extra  compensation  for  extraordinary 
services;  and,  on  the  whole,  American  cases  seem  rather  more 
favorable  to  salvage. claimants  than  those  of  the  mother  country. 
Revenue  officers,  and  persons  belonging  to  the  United  States  navy, 

6.  Bouv.  Diet.  "Salvage;"  8  Paw.  1.  Bright.  Fed.  Dig.  '*  SaWagc," 
Shipping,  260.  749;  2  Pan.  Shipping,  264,  266. 

7.  A  fixed  structure,  Uke  a  dry  S.  lb.;  Mason  ▼.  The  Blaireau,  S 
dock,  is  not  a  aufoject  of  salyage  Gr.  240;  The  Florence,  20  E.  L.  ft 
seryioe.     Cope  ▼.  Dry  Dock  Co.,  119  Eq.  607. 

U.  S.  625.                     '  8.  Akerbkmi  t.  Price,  7  Q.  B.  D. 

8.  Irvine  ▼.  The  Hesper,  122  U.  S.  169;  Newman  v.  Walters,  3  B.  ft  P. 
256.  612;  2  Pare.  Shipping,  268-271.    Ths 

9.  The  Crawford  Brothers,  215  Fed.  principle  of  remiuieration  for  salvage 
269  (Wash.  D.  C.  1914).  by  an  agent  is  diecuated  in   (189») 

P.  36o. 
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and  troops  on  a  transport^  have  been  allowed  salvage/  So  has  a 
corporation  chartered  for  saving  vessels;  though  in  this  case  it 
seems  to  be  rather  for  the  use  of  apparatus  furnished  and  skill  in 
handling  ti  than  on  the  ordinary  principle  which  regards  personal 
gallantry  and  sacrifice.^  And  even  f  steamrtug,  towing  fire* 
engines  from  a  wharf  into  a  harbor  where  a  vessel  is  on  fire,  and 
rendering  prompt  and  useful  service  with  the  fire-engine  company, 
may  claim  salvage,  as  may  also  the  fire  department^  Nothing, 
indeed,  according  to  the  principles  announced  in  the  Supreme 
Court  of  the  United  States,  will  bar  a  meritorious  claim  for  sal- 
vage, on  the  part  of  those  not  ordinarily  concerned  in  and  about 
the  rescued  vessel,  short  of  a  contract  to  pay  a  given  sum  for  the 
services  or  a  binding  engagement  to  pay  at  all  events/  And 
where  two  ships  belong  to  the  same  owner,  the  crew  of  the  one  may 
recover  salvage  reward  for  assistance  rendered  to  the  other,  in  a 
meritorious  case/ 

It  is,  however,  a  general  rule  that  none  can  claim  salvage  who 
did  not  aid  and  participate  directly  in  the  salvage  service,  or  pro- 
mote those  services  by  doing  the  work  of  those  rendering  them; 
some  exceptions  being  made  on  the  principle  of  agency/  Nor  can 
salvage  accrue  from  a  wrong;  as  where  the  master  and  crew  of 
one  vessel  save  the  cargo  of  the  other  from  perils  resulting  from  a 
collision  in  which  both  were  to  blame/  As  to  steamboats  assisting 
vessels  in  distress,  a  distinction  must  be  made  between  the  agree- 
ment to  tow  a  vessel  whole  or  disabled,  and  the  rendering  of  an 
extraordinary  service  outside  of  that  agreement,  and  of  course 
deserving  further  compensation.     And  here  it  is  not  even  neces- 

4.  Bright.    Fed.    Dig.    748,   749 ;    3  Jane,  14  Jur.  857 ;  8.  c.  L.  R.  3  P.  C. 

Pare.     Shipping,     272,    273;     United  690. 

Stotes  V.  The  Amistad,  15  Pet.  518.  9.  The  Camanche,  aupra;  The  Vine, 

6.  The  Camanctoe,  8  Wall.  448 ;  The  2  Hagg.  Adm.  1 ;  The  San  Bernardo, 

Morning  SUr,  6  Blatchf .  C.  C.  154.  1  Roh.  Adm.  178 ;  2  Pars.  Shipping, 

6.  The  Blackwell,  10  Wall.  1.  377,  278. 

7.  See  The  Camanche,  8  Wall.  448 ;  1.  Cargo  w  Capella,  L.  R.  1  Ad.  & 
The  Waverley,  L.  R.  3  Ad.  &  Ecc.  369.  Ecc.  356.    And  aee  Bright  Fed.  Dig. 

8.  See  The  Sappho,  L.  R.  3  Ad.  &  749,  750. 
Ecc.    142,   distinguiBhing  The   Maria 
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sary  tliat  there  should  have  been  any  actual  interruption  in  the 
towage;  for  the  veasel  contracting  to  tow  beocMnes  a  salvor  when 
such  supervening  circumstancee  have  occurred  as  justify  an  aban- 
domnent  of  the  contract, —  where,  for  instance^  there  is  a  serious 
danger,  not  contemplated  by  the  parties  when  the  contract  was 
madeu^  But  where  a  vessel  which  contracts  to  tow  a  disabled  ship 
is  compelled  to  leave  her  in  a  more  dangerous  position  than  before, 
there  may  be  a  claim  for  towing  but  none  for  salvage.^ 

§  330.    The  Same  Subject. 

The  courts  are  very  liberal  in  deciding  what  constitutes  a  sal- 
vage service.  Keeping  near  a  vessel  in  distress,  boarding  it  for  a 
message,  giving  advice,  transshipping  a  cargo,  aiding  to  put  out 
a  fire, —  any  and  all  of  these  services  may  give  a  salvage  claim ; 
the  reward  being  mainly  for  gallantry  in  the  hour  of  peril,  which 
goes  in  a  material  degree  towards  preserving  the  ship,  its  appur- 
tenances, or  its  cargo ;  and  a  service  is  a  salvage  service  whether 
rendered  while  the  vessel  is  at  sea  or  when  it  is  ofF  the  coast^ 
Nor,  as  it  has  been  frequently  ruled,  is  it  necessary  that  the  dis- 
tress should  be  actual  or  immediate,  or  that  the  danger  should  be 
imminent  and  absolute;  it  is  sufficient  if,  at  the  time  the  assist- 
ance is  rendered,  l^e  ship  has  encountered  any  damage  or  misfor- 
tune which  might  possibly  expose  it  to  destruction  if  the  services 
were  not  rendered.^  But  no  claim  for  salvage  is  allowable  unless 
the  property  in  question  was  in  point  of  fact  saved  from  destruc- 
tion.^   Articles  derelict  —  as,  for  instance,  a  ship  which  has  been 


t.  The  Potter,  L.  R.  3  Ad.  &  Eoe. 
S98.     See  2  Pars.  Shipping,  S74'S77. 

To  har  s  meritorious  elsim  for 
•alvsge  by  special  contract,  such  con- 
tract tfhonld  at  least  permit  of  eome 
recompense  for  aenricee  rendered  in 
eale  of  calamity.  The  Excelsior,  123 
U.  S.  40.  Salvage  claims  rest,  not 
upon  contract,  but  upon  the  right 
to  be  paid  out  of  what  is  rescued. 
See   (1895)   P.  193. 


8.  The  Benlarig,  14  P.  D.  8.  Cf. 
14  P.  D.  132. 

4.  2  Pars.  Shipping,  285-2S7;  The 
Westminster,  1  W.  Rob.  829;  Bright 
Fed.  Dig.  749. 

8.  The  Charlotte,  8  W.  Rob.  SS,  71 ; 
2  Pars.  Shipping,  283;  The  Saragossa, 
1  Ben.  551. 

6.  Bright.  Fed.  Dig.  '<  Salvage,** 
747.  Salvage  service  may  consist 
essentially    in    towing    the    disabled 
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fully  and  finally  abandoned  by  her  crew,  with  no  hope  of  saying 
or  reoovering  it  —  follow  a  rule  somewhat  peculiar  at  the  common 
law;  belonging,  in  England^  as  they  did  for  some  time,  to  the 
Lord  High  Admiral,  and  afterwards  to  the  sovereign ;  and  wrecks, 
by  which  is  meant  property  cast  «shore,  often  vested  in  the  lord  of 
the  manor ;  but  the  disposition  to  be  made  of  property  thus  aban- 
doned is  now  frequently  regulated  by  statute/  The  amount  of 
salvage  compensation  to  be  awarded  in  a  given  case  will  depend 
greatly  upon  the  circumstances  shown  as  to  danger  to  vessel, 
hazard  of  exposure,  value^  lentgh  of  service,  and  so  on.  There  is 
no  fixed  rule  as  to  amount;  and  our  tribunal  of  final  appeal  is 
quite  reluctant  to  disturb  an  award  made  in  the  court  below.^  A 
moiety  was  given  in  old  times  where  there  had  been  a  derelict; 
and  where  the  case  is  exceedingly  meritorious,  this  is  still  given  as 
perhaps  a  maximum  rate  of  salvage  compensation ;  but  more  fre- 
quently the  salvage  allowed  on  derelict  is  nearer  one-l^ird  of  the 
value  of  the  property,  and  on  property  not  derelict  a  much  lower 
rate.'  Salvage  for  saving  life,  imconnected  with  property,  is  not 
allowed ;  but  if  life  be  saved,  it  may  enhance  the  amount  of  salvage 
allowed  on  the  property.* 


▼esfiel.  The  Jubil«e,  42  L.  T.  N.  8. 
594.  Cf.  The  LWerpool,  (1893)  P. 
154. 

7.  See  2  Parg.  Shipping,  288-292, 
and  cases  cited;  Act  17  &  18  Vict., 
c.  104,  §§  471-475;  Bright.  Fed.  Dig. 
268,  750.  See  poet,  toI.  ii,  part  iv, 
c.  1. 

8.  The  Gamanohe,  8  Wall.  448; 
Post  V.  Jones,  19  HofW.  150,  161;  2 
Pars.  Shipping,  292,  293 ;  The  Aquila» 
1  Rob.  Adm.  37,  45.  See  The  Zea- 
land, Lowell,  1,  where  the  whole  pro- 
ceeds of  a  small  deFsllci  were  given 
to  salvors. 

9.  lb.;  Bright.  Fed.  Dig.  752,  763; 
8  P.  D.  24,  66. 

1.  Bright.,  Fed.  Dig.  747;  8  P.  D. 
115.     Violent  and  overbearing  con- 


duct on  the  part  of  salvors  may  be 
ground  for  reducing  the  amount  of 
salvage  reward.  The  Marie,  7  P.  D. 
203.  Nor  will  an  oppressiye  special 
agreement  for  salvage  be  enforced. 
The  Silesia,  5  P.  D.  177.  Whatever 
the  nature  of  the  property  thus  saved, 
whether  it  be  ship,  cargo,  or  freight, 
a  salvage  compensation  is  usually  de- 
creed. To  this  rule,  however,  excep- 
tions are  sometimes  made,  out  of  re- 
gard, perhaps,  to  decency  or  the  mean- 
ness of  the  claim.  See  Bright.  Fed. 
Dig.  747;  2  Pars.  Shipping,  302-305; 
also,  Tome  v.  Dubois,  6  Wall.  548; 
L.  R.  3  Ad.  &  Eoe.  487.  Bullion 
saved  must  contribute  for  salvage. 
6  P.  D.  60.  Wherever  courts  of  ad- 
miralty can  take  Jurisdicti<Hi,  they 
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§  331.    Avenge  in  Maritiiiie 

The  principle  of  ''  general  average  "  has  been  applied  to  mari- 
time losses  from  the  earliest  days  of  commerce ;  it  was  part  of  the 
law  of  Rhodes,  and  in  fact  prevailed  along  the  Mediterranean  and 
Adriatic  seas  while  as  jet  Greece  and  Borne  had  but  a  feeble 
existence.^  No  rule  of  the  kind  has  ever  yet  been  enforced  as 
against  property  on  land,  though  often  it  might  fairly  be  applied ; 
yet  when,  for  the  common  benefit,  property  is  partially  destroyed 
at  sea,  or  expenses  necessarily  incurred,  this  principle  of  general 
average  comes  in  to  apportion  the  loss;  so  that  no  one  may  lose 
more  than  his  fair  share.  Ship  and  cargo  are  thus  regarded  as 
combined  in  a  perilous  adventure.  There  is  a  certain  equity  in 
the  doctrine;  for,  as  it  is  well  observed,  common  justice  dictates 
that  where  two  or  more  parties  are  engaged  in  the  same  sea  risk, 
and  one  of  them,  in  a  moment  of  imminent  peril,  makes  a  sacrifice 


will  in  general  enforce  the  lien  for 
aalvage  eeryice;  nor  will  they  appar- 
ently forego  making  goyemment  lia- 
ble like  an  individual,  provided  only 
the  property  can  be  held  by  judicial 
process ;  for,  as  a  matter  of  principle, 
personal  property  of  the  United  States 
on  board  of  a  vessel,  for  transporta- 
tion, is  bound  to  respond  for  salvage 
services  rendered  in  saving  the  prop- 
erty. The  Davis,  10  Wall.  1.  But 
ships  of  war  enjoy  some  peculiar 
immunities.  See  L'Invincible,  1 
Wheat.  ^38;  The  Santissima  Trini- 
dad, 7  Wheat.  283.  And,  further- 
more, what  is  called  military  salvage 
ia  sometimes  allowable  in  case  a  ves- 
sel or  other  property  is  captured  by 
an  enemy  and  then  recaptured  before 
condenmation  as  prize  by  a  compe- 
tent tribunal,  d  Pars.  Shipping,  315 ; 
The  Adeline,  9  Cr.  ^4;  Bright.  Fed. 
Dig.  750.  Sometimes  there  is  more 
than  one  set  of  salvors;  as,  for  in- 
stance, where  a  salving  vessel   falls 


into  distress,  and  another  comes  up 
to  assist;  and  here  both  seta  must 
take  their  due  proportion;  but  un- 
neoeabary  interference  of  any  sort, 
whether  by  one  set  of  salvors  or  an- 
other, can  give  no  claim  for  salvage 
against  the  vessel  intruded  upon.  2 
Pars.  Shipping,  279-2^82;  The  Fleece, 
3  W.  Rob.  278;  The  Mary,  2  Wheat. 
123;  Bright.  Fed.  Dig.  748.  And  it 
is  ruled  that  a  vessel  is  not  liable  for 
the  salvage  due  fron»  the  cargo,  nor 
the  cargo  for  that  due  from  the  ves- 
sel, but  each  must  pay  its  own  por- 
tion. The  Pyrennee,  Brow,  ft  L. 
'  Adm.  189.  As  to  proceedings  by  li- 
bel for  salvage,  see  The  Sabine,  101 
U.  S.  384.  Proceedings  m  rem  and 
ff»  personam  should  not  thus  be 
joined.  lb.  Those  entitled  to  sal- 
vage may  apportion  the  amount 
among  themselves  by  fair  agreement. 
5  P.  D.  192. 

8.  Dig.  14,  2;  Abb.  Shipping,  473; 
1  Pars.  Shipping,  339. 
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to  avoid  the  impending  danger  or  incurs  extraordinary  Iobs  or 
expenses  to  promote  the  general  safety,  the  loss  or  expenses  so 
incurred  shall  be  assessed  upon  all  in  proportion  to  the  share  of 
each  in  the  adventure.^ 

There  appears  to  be  some  confusion  as  to  the  exact  definition  of 
the  term  ^^  general  average."  Some  apply  this  term  to  the  con- 
tribution; others^  such  as  Parsons,  to  the  loss  itself  which  is  aver- 
aged,—  the  expense,  the  sacrifice,  the  damage,  according  to  cir- 
cumstances/ But  a  ^'  general  average  contribution  "  is  defined 
properly  as  '^  a  contribution  by  all  the  parties  in  a  sea  adventure 
to  make  good  the  loss  sustained  by  one  [or  more]  of  their  number 
on  account  of  sacrifices  voluntarily  made  of  part  of  the  ship  or 
cargo  to  save  the  residue  and  the  lives  of  those  on  board  from  an 
impending  peril,  orf  or  extraordinary  expenses  necessarily  incurred 
by  one  or  more  of  the  parties  for  the  general  benefit  of  all  the 
interests  embarked  in  the  enterprise."  ^  General  average  losses, 
then,  are  divided  into  two  classes :  (1)  those  which  result  from  the 
sacrifice  of  part  of  the  property;  (2)  thoee  resulting  from  the 
extraordinary  expense  necessarily  incurred.^ 

Some  attempts  have  been  made  to  limit  the  application  of  l^e 
general  average  rule,  so  as  to  exclude  from  its  operation,  by  a  sort 
of  quibble,  sacrifices  made  where  otherwise  the  whole  adventure 
would  have  been  a  total  loss,  and  in  cases  of  voluntary  stranding; 
but  the  latest  cases  of  authority  in  this  country  give  little  sanction 
to  such  an  interpretation,  and  on  the  contrary  regard  the  rule  as 
therein  applied  with  liberal  favor.^  Voluntary  stranding  is,  in 
these  days,  to  be  made  good  by  general  contribution.     The  strand- 


8.  Clifford,  J.,  in  The  Star  of  Hope, 
0  V^all.  228. 

4.  See  Bouv.  Diet  "Average;  **  1 
Pars.  Shipping,  338,  and  n.;  Wads- 
worth  ▼.  Pacific  Ins.  Co.,  4  Wend.  33; 
3  Kent  Ckmi.  232;  Bri^^t  Fed.  Pig. 
"Average,"  67. 

5.  See  The  Star  of  Hope,  0  Wall. 
ZbS;  2  Am.  Ine.  770. 

a.  Bemhle  that  the  right  to  general 


average  ia  not  founded  upon  contraei, 
or  the  relation  created  by  contract; 
•but  upon  a  rule  of  the  common  law, 
and  upon  the  principle  of  the  ancient 
maritime  law.  Pirie  v.  Middle  Dock 
Co.,  44  L.  T.  N.  8.  426. 

7.  See  The  Star  of  Hope,  9  Wall. 
JKM;  Maude  &  Poll.  Shipping,  320; 
Barnard  v.  Adams,  10  How.  270; 
Fowler  v.  Rathbones,  12  Wall.   118. 
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ing  of  a  ship  is  voluntaiyy  wlienever  tlie  will  of  man  in  some 
degree  oontiibntea  to  the  result^  thonj^  the  ezifltenoe  of  the  par- 
ticular reef  or  hank  on  which  the  vessel  gronnds  was  not  before 
known  to  the  master,  and  though  he  did  not  intend  to  strand  the 
vessel  thereon;  provided  he  was  aware  that  this  danger  was  the 
chief y  and  deliberately  chose  the  risk  as  the  preferable  one  for  the 
interests  of  all  concerned,  passengero  aboard,  shippers,  and  ship- 
owners. And  although  the  ship  be  totally  lost^  yet  if  the  strand* 
ing  was  voluntary  and  was  designed  for  the  common  safety,  and  it 
appears  that  the  act  of  stranding  resulted  in  saving  the  caigo,  the 
case  is  one  for  general  averaga'  In  other  words,  it  may  be  said 
that  property  being  selected  for  the  common  peril  that  the  re- 
mainder might  be  saved,  it  is  not  necessary  Xhat  there  should  even 
have  been  an  intention  to  destroy  the  selected  property,  in  order  to 
give  a  claim  for  contribution.  Extraordinary  expenditure  for  the 
general  benefit  in  landing  and  transporting  the  cargo  to  a  place  of 
safety  may  give  rise  to  a  general  average.' 

§  332.    The  Same  Subject. 

But  general  average  contribution  can  only  be  claimed  where  the 
sacrifice,  or  at  least  the  exposure  to  sacrifice,  has  been  for  the 
common  benefit;  and,  furthermore,  where  the  sacrifice  has  accom- 
plished the  desired  object.^  The  sacrifice  must  have  been  reason- 
ably necessary,  and  it  must  have  been  voluntary  and  intended, — 
not  a  sacrifice  by  the  owners'  fault  or  by  mere  peril  of  the  sea.^ 
Thus,  if  goods  improperly  carried  on  deck  happen  to  be  washed 
overboard,  there  is  here  no  general  average;   while  l^e  throwing 


8.  The  Star  of  Hope,  9  Wall.  208. 
See  Austin  Friars  Steamship  Co.  t. 
Spillers  ft  Baker  (1915),  3  K.  B.  588, 
where  the  maater  ran  the  ship  against 
a  dock  instead  of  suffering  a  greater 
loss  by  running  her  aground,  and  the 
owners  were  obliged  to  pay  for  the 
damage  to  the  dock  and  then  were 
allowed  to  foree  the  owners  of  the 


cargo  to  contribute  on  the  principle 
of  general  average. 

8.  Roee  y.  Bank  of  Australasia, 
(1894)  App.  C.  687. 

1.  See  Bright.  Fed.  Dig.  87,  68;  1 
Pars.  Shipping,  347;  Willianw  ▼.  Suf- 
folk Ina.  Co.,  3  Sumner,  510. 

8.  See  1  Pars.  Shipping,  345-382, 
and  eases  cited ;  Bright.  Fed.  Dig.  89. 
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of  goods  overboard  for  the  common  benefit  —  or^  as  merchants 
would  say,  a  "  jettison  "  —  to  relieve  the  ship  in  distress,  cutting 
away  the  masts,  and  the  like^  aJl  give  claim  for  contribution,  if 
the  object  in  view  be  attained  for  the  common  benefit'  And  again^ 
the  community  of  extraordinary  peril  must  have  continued  during 
the  period  of  sacrifice ;  for,  as  between  ship  and  cargo,  the  latter 
is  not  liable  to  contribute  in  favor  of  the  former,  after  it  has  been 
completely  separated  from  the  ship,  so  as  to  leave  no  community 
of  interest  in  the  adventura^  Damages  occasioned  to  ship  or 
cargo  by  causes  existing  prior  to  and  irrespective  of  the  peril  on 
which  the  claim  of  general  average  is  founded  should  not  be 

reckoned.* 

General  average  contribution  is  enforced  on  the  principles  above 
set  forth,  in  such  cases  as  a  salvage  for  the  common  benefit,  or 
expense  incurred  by  an  extraordinary  and  necessary  deviation  of 
the  ship;  and  contribution  is  enforced  against  ship,  freight,  and 
cargo.®  Yet  as  to  the  interest  of  each  and  eveiy  party  in  the 
adventure,  the  sacrifice  made  or  expenditure  incurred  must  have 
been  for  the  benefit  of  that  interest;  otherwise  the  party  is  not 
liable  in  this  respect.^ 

The  rule  of  adjustment  in  cases  of  this  sort  is  that  what  is  given 
for  the  general  benefit  of  all  shall  be  made  good  by  the  contribu- 
tion of  all.  This  principle  applies  whether  the  sacrifice  is  that  of 
a  part  of  the  cargo  or  of  the  whole  or  a  part  of  the  ship;  although 
controversies  concerning  the  adjustment  of  a  general  average  con- 
tribution arise  most  frequently  in  cases  where  some  of  the  cargo' 
has  been  thrown  overboard.® 


8.  lb.  See  Butler  y.  Wildman,  3  B. 
k  Aid.  402. 

4.  McAndrewB  ▼.  Thatcher,  3  Wall. 
347.  And  see  Hugg  y.  Baltimore,  &c., 
Mining  Co.,  35  Md.  414;  180  Fed. 
681;  The  Wdl  J.  Quillan,  180  Fed. 
S81,  103  G.  C.  A.  647;  Petti  John  y. 
Oregon  Ck>.,  58  Ore.  392,  113  Pac.  438. 

5.  See  Fowler  y.  Rathbones,  12 
WalL  102. 


32 


e.  Bright.  Fed.  Dig.  67,  68;  Co- 
lumbian Ins.  Go.  y.  Ashl^,  13  Pet. 
331. 

7.  lb.,  and  caeeB  9upra,  See  Wil- 
son y.  Bank  of  Victoria,  L.  R.  2  Q.  B. 
203. 

S.  The  Star  of  Hope,  9  Wall.  231 
et  aeq.  Where  a  ship  has  sustained 
injuries  owing  to  yoluntary  stranding, 
and  undergoes  repairs  in  consequence. 
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§  333.    Captures,  Privateering,  Piracy,  etc. 

Besides  these  topics  are  others  peculiar  to  the  law  of  shipping, 
which  it  would  be  foreign  to  our  purpose  to  notice  at  lengtL 


its  contributoiy  value  is  its  worth 
before    such    repairs    were    made, — 
juat  and  reasonable  deduction  being 
made  in  all  cases  for  deterioration. 
And  on  this  point  the  ship's  value  in 
the  policy  of  insurance  at  the  port  of 
departure  is  competent  prima  facte 
evidence.    lb.    In  case  of  a  jettison 
of  goods,  their  value  is  generally  esti- 
mated at  their  prime  cost  or  original 
value;  yet  the  place  where  aversge 
shall  be  stated  is  dependent  to  some 
extent  upon  circumstanoes  which  af- 
fect rather  the  jM'actical  closing  of 
the  adventure  than  any  technical  ter- 
mination of  the  voyage;    and  it  is 
well  settled  that,  if  the  cargo  arrive 
finally  at  its  port  of  destination,  the 
value  of  the  goods  at  that  port  shall 
be  taken.  Barnard  v.  Adams,  10  How. 
270;  Bright  Fed.  Dig.  69.    The  con- 
tributory value  of  the  freight  is  ac- 
cording to  the  practice  of  some  lo- 
calities, found  by  deducting  one-third 
of  the  gross  amount;   an  arbitrary 
rule,  of  course,  but  founded  upon  a 
rough  estimate  of  the  usual  deduc- 
tic»  of  wages  and  expenses,  which 
could  not  be  ascertained  in  a  given 
case  without  nice  calculations.    See 
Humphreys  v.  Union  Ins.  Co.,  3  Mass. 
439,  per  Story,  J.     As  to  the  ex- 
penses allowable,  it  may  be  generally 
observed  that  in  all  cases  the  wages 
and  provisions  of  master  and  crew, 
and  indeed  all  expenses  necessarUy 
incurred  during  a  detention  for  the 
benefit  of  all   concerned,   should  be 
averaged;  also  repairs  on  the  ship. 
so  far  as  they  may  be  necessary  to 
enable  the  voyage  to  be  resumed ;  also 


sacrifices,  by  way  of  sales  of  cargo, 
the  payment  of  extraordinary  inter- 
est, or  otherwise,  such  as  are  prop- 
erly made  l^  a  prudent  master  to 
raise  the  means  for   such   repairs; 
and    finally    surveys,    port    charges, 
towage  into  the  port  ai  repair,  and 
those  extraordinary  expenses  in  un- 
loading and  reloading  a  cargo  which 
must  depend  greatly  on  the  special 
circumstances  of  the  case;  the  allow- 
ances being  liberal  enough  in  general* 
to  secure  a  complete  indenmity  fcH*  a 
prudent  master's  outlay  in  strict  con- 
nection with  the  disaster  for  whieh 
contribution  is  claimed.    The  Star  of 
Hope,  0  Wall.   234-237;    Abb.   Ship- 
ping,  601;    1    Pars.    Shipping,   400; 
Orrok  v.  Gonunonwealth  Ins.  Co.,  21 
Pick.    469;    Bright    Fed.    Dig.    69; 
Barker  v.  Baltimore  R.,  22  Ohio  St. 
45.     But  expense  for  repairs,  or  le- 
gal expenses,  are  not  to  be  averaged 
in  a  case  of  collision  where  the  vessel 
was  culpable.    Emery  v.  Huntington. 
109   Mass.   431.     Where   the   parties 
enter  into  an  "average  bond,"  they 
are  bound  by  a  settlement  made  pur- 
suant to  its  terms.    Fowler  v.  Rath-' 
bones,  12  Wall.  102.    And  a  case  of 
general  average  settled  in  a  foreign 
port,  according  to  the  local  law,  may 
bind  the   parties  concerned  in  this 
county,    though    not    in    accordance 
with  our  own  rule.    Peters  t.  Warren 
Ins.  Co.,  14  Pet  99.    See  Fletcher  ▼. 
Alexander,  L.  R.  3  C.  P.  375. 

Such,  then,  is  the  doctrine  of  gen- 
eral average  as  fully  established  in 
this  country.  But  in  England  the 
law  in  this  respect  is  not  so  dearly 


498 


CHAP.  I.] 


8HIP8   AND   VB88BL8. 


§    333 


Thus  we  have  a  mass  of  decisiona  in  the  federal  courts  of  the 
United  States  relative  to  captures  during  our  belligerent  years  by 
way  of  prize.  When  two  powers  are  at  war,  the  seizure  and 
detention  of  a  ship  at  sea  by  authority  of  one  of  the  belligerents^ 
with  the  design  of  appropriating  vessel  and  cargo,  or  either,  makes 
it  prize,  and  it  becomes  the  lawful  property  of  the  captor  after 
condemnation  in  a  prize  court^  Privateering  and  piracy  consti- 
tute each  a  sort  of  robbery  or  forcible  depredation  on  the  high  seas. 
The  latter  has  long  been  treated  as  a  heinous  crime  by  the  law  of 
nations,  and  punishable  with  death;  and  the  former  is  likely  to 
become  so  regarded,  if  the  world  grows  better  instead  of  worse; 
for  though  it  is  said  that  privateering  is  lawful  because  permitted 
by  a  belligerent  party,  while  piracy  is  imlawful  because  there  is  no 
such  permission  given,  yet  in  either  case,  and  whether  there  be 
peace  or  war,  the  plunder  is  that  of  private  individuals  who  avail 
themselves  of  opportunities  to  fill  their  purses  and  satiate  a  reck- 
less greed ;  not  that  of  the  military  or  naval  forces  of  a  belligerent.^ 


settled,  and  the  American  rule  of  con- 
tribution bae  aometimes  been  ques- 
tioned in  the  courts  of  that  country. 
Fowler  ▼.  Ratiibones,  12  Wall.  102. 

The  Eoglisih  rule  of  average,  as 
amiounoed  in  late  decisions  of  the 
Englii^  courts,  is  aa  foUowk: 
Where  goods  are  jettisoned  for  the 
common  good,  the  loss  as  a  rule 
comes  within  general  average,  and 
must  be  borne  proportionally  ''by 
those  interested.**  To  this  rule  there 
ift  an  exception,  viz.,  that  deck  cargo 
jettisoned  is  not  entitled  to  general 
average  contribution.  To  this  excep- 
tion, however,  there  are  two  excep- 
tions, viz.,  that  coasting  vessels  are 
without  the  exoeptioQ,  and  also  those 
cases  where  by  custom  the  deck 
cargo  is  one  customary  in  the  trade, 
and,  perhaps,  also  from  the  port. 
Benible,  that  where  by  agreement 
with  the  shipper  the  csfgo  ia  shipped 


on  deck,  no  exception  is  created. 
Wright  V.  Marwood,  7  Q.  B.  D.  62, 
commenting  on  former  decisions. 
Lost  freight  subjected  to  a  common 
average  contribution.  Pirie  &  Go.  t. 
Middle  Dock  Co.,  44  L.  T.  K.  8.  426. 
And  see  Whitecroes  Wire  Go.  v.  Sa- 
vill,  8  Q.  B.  D.  663;  Machlachlan 
Merchant  Shipping,  3d  ed.  653-693; 
1  Maude  and  Pollock  on  Merchant 
Shipping,  4th  ed.  426-437. 

9.  See  1  Kent  Com.  101;  Bright. 
Fed.  Dig.  6SS-705;  2  Pars.  Shipping, 
458  et  wq.  The  late  civil  war  in 
America  (1861-65)  gave  occasion  for 
an  exhaustive  investigation  of  the 
law  of  prifls  in  the  United  States 
courts,  which,  as  later  volumes  of  re- 
ports diow,  has  been  nearly  concluded. 
See  U.  S.  Rev.  Stats.,  §f  711,  5308 

1.  See  1  Kent  Com.  96, 183 ;  United 
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PriTateeriog  may  be  an  effective  weapon  to  nae  in  war  againat 
one's  enemy;  bnt  only  in  the  same  sense  as  private  q^liation,  by 
troops  in  an  enemy's  oountiy:  it  is  opposed  to  tbe  idea  of  a 
humane  self-restraint  and  generous  oombat 

§  334.    Juriadictioa  of  Courts  of  Admiralty. 

Fifth,  as  to  the  jurisdiction  of  courts  of  admiralty,  to  whose 
authority  are  peculiarly  committed  the  interests  of  all  concerned 
in  navigation*  Appropriate  tribunals  for  the  exercise  of  admir- 
alty powers  have  long  existed  in  Great  Britain*  On  tiie  subject 
of  admiralty  jurisdiction  in  the  United  States^  we  may  briefly 
observe  that  the  Federal  Constitution  provides  that ''  the  judicial 
power  shall  extend  to  all  cases  .  •  •  of  admiralty  and  mari- 
time jurisdiction*"  The  Judiciary  Act  of  1789  vests  the  exercise 
of  all  the  civil  admiralty  jurisdiction  in  the  district  courts  of  the 
TJnited  States ;  and  by  subsequent  statutes  this  jurisdiction  is  oon- 
firmedy  if  not  extended;  so  that  now  this  admiralty  jurisdiction 
is  fuUy  recognized  as  embracing  not  only  tide-waters,  but  also  the 
great  lakes  and  their  connecting  waters,  and  all  rivers  capable  of 
being  navigated  by  vessels  which  the  statute  recognizes  as  large 
enough  to  be  engaged  in  commerce ;  nor  limited  alone  to  foreign 
or  interstate  commerce,  but  applicable  as  well  to  commerce  between 
ports  of  a  State.  In  these  matters  the  Supreme  Court  of  the 
United  States  is  the  appellate  tribunal  of  last  resort;  and  that 
court  in  its  latest  decisions  maintains  the  admiralty  jurisdiction 
of  the  federal  courts,  as  against  all  State  encroachments,  with 
strength  and  vigor.^ 

The  most  important  questions  relating  to  the  law  of  shipping 
are  decided  in  the  admiralty  courts,  and  the  process  m  rem  which 

States    ▼.    Smit*,    5    Wheat.    158;  llie  term  "tort*''  in  admiralty  jurie- 

Bright.  Fed.  Dig.  216,  856.  diction   embracee  wrongs   whieh   are 

8.  See  Gooet.,  art.  3,  §  8;  Bright,  suffered  in  ooneeqnence  of  n^ligenee 

Fed.    Dig.    "Admlrally/'    and    casea  and  malfeasance.     Leathers  ▼.  Blesa- 

eited ;   The  Ea^le,  8  Wall.  15,  com-  ing,  105  U.  S.  6d6.    And  see  Bm  pairU 

menting  upon  The  Genesee  Chief,  IS  Gordon,  104  U.  8.  516. 
How.  443;  U.  8.  Bev.  8Uts.,  §  711. 
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brings  ship  and  cargo  into  the  judicial  custody  has  obvious  advan- 
tages over  common-law  remedies.  Yet  courts  of  common  law  fre- 
quently adjudicate  important  controversies  which  grow  out  of  the 
maritime  contract ;  and  wherever  the  admiralty  and  common  law 
give  the  same  remedies,  under  the  law  of  shipping,  as  in  most 
suits  in  personam,  4ihe  suitor  may  elect  his  tribunal, —  for  the 
Judiciary  Act  saves  to  all  suitors  ^'the  right  of  a  common-law 
remedy,  where  the  common  law  is  competent  to  give  it"  ^ 


8.  Jurisdiction  of  a  State  eourt  In- 
«isted  upon  in  certain  caeee.  Hill 
Man.  Go.  v.  Providence  Steamship 
Co.,  113  Mass.  496.  Ezdusive  juris- 
diction ia  not  claimed  by  federal 
courts  in  suits  m  penomam  growing 
out  of  collision  on  inland  waters. 
Schoonmaker  t.  Gilmore,  102  U.  S. 
118.  A  vahiable  article  on  the  **  His- 
tory of  Admiralty  Jurisdicticm "  in 
this  country  will  be  found  in  the 
American  Law  Reriew  for  July,  1871, 
wihere  the  whole  subject  is  examined 
in  its  historical  bearings  to  that 
date.  As  to  hypothecation,  bottomry, 
lien,  and  marine  insurance,  see  appro- 
priate chapters,  post. 

As  to  jurisdiction  of  State  courts 
concerning  marine  torts,  see  Kenner- 
son  y.  Thames  Co.,  89  Conn.  367,  94 
Atl.  372  (navigable  waters  of  State, 
etc.). 

As  to  a  foreign  vessel  notwithstand- 
ing American  charter,  etc.,  see  Man- 
ning V.  Intematicmal  Co.,  212  Fed. 
933,  129  C.  C.  A.  453.  And  see  The 
Bee,  216  Fed.  709;  Oehler  v.  Ham- 
burg-American Co.,  84  Misc.  272,  145 
N.  Y.  S.  1090  (tort  on  the  high  seas) ; 
The   Seven   Brothers,    170   Fed.    196 


(R.  I.  D.  C,  1909)    (malicious  tort). 

The  general  law  of  Shipping  has 
lost  much  oi  its  former  importance 
to  American  practitioners,  partly  as 
a  consequence  of  our  civil  conflict  of 
1861-65,  during  whose  progress  Amer- 
ican commerce  became  transferred  :to 
foreign  flags. 

Merchant  shipping  and  commer- 
cial law  have,  on  the  other  hand, 
become  subjects  of  vast  importance 
to  the  English  profession  during  the 
same  era.  A  new  edition  of  Ab- 
bott's work  (the  twelfth)  has  ap- 
peared in  London.  And  among  more 
recent  English  treatises  upon  the 
same  subject  are  two  of  considerable 
merit:  Maude  and  Pollock  on  Mer- 
chant Shipping  (which  has  reached 
its  fourth  edition  and  is  cited  as 
authority  in  the  English  courts)  ;  and 
Madachlan  on  Merchant  Shipping  (of 
which  a  third  edition  has  appeared). 
Neither  of  these  workft  is  prepared  or 
edited  for  the  use  of  American  stu- 
dents. Common  Carriers,  by  land  or 
water,  are  considered  in  Schoul.  Bail- 
ments, parts  vi,  vii,  and  in  various 
special  works  on  Carriers. 
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§  335.    Money  Defined;  Its  Nature  and  Uses. 

The  second  and  only  remaining  species  of  personal  property  of 
a  corporeal  character  which  claims  our  attention  by  reason  of  its 
unusual  significance  at  the  law  is  money.  By  the  word  ^'  money  " 
we  may  denote  that  medium  of  exchange  which  «any  people  uses. 
With  the  American  people,  and  among  all  civilized  nations  with 
whom  we  hold  intercourse,  this  word  is  confined  to  metallic  coins, 
except  so  far  as  a  paper  currency  which  by  law  or  usage  is  per- 
mitted to  circulate  in  the  community  for  the  like  purposes  of  ex- 
change may  be  allowed  to  come  within  the  definition.  The  great 
characteristics  which  money  possesses,  and  the  qualities  which  give 
it  so  great  power,  are  seen  in  two  facts:  that  it  is  everywhere 
accepted  within  the  public  jurisdiction  as>the  convenient  standard 
by  which  may  be  measured  the  exact  value  of  all  other  things; 
and  that  it  is  also  the  conmion  and  appropriate  medium  whereby 
a  person  may  barter  services,  or  may  exchange  one  article  with 
which  he  means  to  part  for  another  which  he  desires  to  acquire. 
Money,  in  other  words,  is  both  a  standard  of  value  and  a  medium 
of  exchange.^ 

In  the  history  of  all  governments  what  we  call  money  has 
exerted  an  immense  influence;  yet  very  numerous  and  dissimilar 
substances  have  served  the  purposes  of  exchange  and  standard  of 
value  at  different  periods  and  among  various  tribes  and  nations. 
The  Carthaginians  used,  it  is  said,  a  sort  of  leather  bank-note; 
bark  of  the  mulberry-tree  cut  in  round  pieces,  and  stamped  with 
the  sovereign's  mark,  suffice  for  some  of  the  Asiatic  countries; 
coal,  shell,  and  bone,  together  with  various  metals  and  minerals 
more  or  less  precious,  have  served  frequently  as  the  clumsy  medium 
for  simple  and  unlettered  tribes ;   again,  as  students  of  American 

1.  See  Magee  on  Banks  and  Banking. 
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history  need  not  be  remindedy  the  Indians  who  held  sway  while 
this  continent  was  a  wildemesB  made  of  their  wampum,  or  strings 
of  small  spiral  shells^  a  currency  sufficient  for  all  their  needs. 
But  gold  and  silver  attained  early  a  pre-eminence^  among  dviliMd 
nations,  as  the  most  convenient  medium  of  exchange  and  the  money 
standard;  and  from  an  international  standpoint,  as  also  from 
local  public  considerations,  some  accepted  unit  of  a  money  stand- 
ard is  desirable,  such  as  the  more  precious  and  rarer  of  these  metals 
the  better  afFords. 

§  336.    The  Same  Subject ;  C<Mnage  of  Money. 

Yet  it  was  a  long  time  before  these  precious  metals  became  sub- 
jected to  the  process  of  coinage;  the  money  of  the  ancient  Jews 
and  others  of  whom  we  have  authentic  accounts  being  weighed, 
and  not  counted  out.  Possibly  to  the  Lydians,  perhaps  to  the 
people  of  iEgina,  but  more  probably  to  some  Asiatic  country  older 
than  either,  is  the  world  indebted  for  the  introduction  of  the  coin- 
age system, —  a  system  whereby  the  sovereign  gains  a  strong  control 
of  the  metals  in  common  ciroulation ;  not  without  conferring  upon 
his  people  positive  benefits  in  rotum,  by  enabling  the  value  of  each 
piece  to  be  detected  at  a  glance,  and  the  false  to  be  distinguished 
from  the  true  with  comparative  ease,  as  also  increasing  the  con- 
venience of  circulation.  The  rise  of  commerce  and  navigation 
among  the  ancients  was  certainly  followed  speedily  by  the  introduc- 
tion and  growth  of  coinage  as  an  art;  and  it  might  well  be  sup- 
posed that,  as  the  demand  for  a  circulating  medium  increased  and 
broadened,  those  who  were  accustomed  to  using  pieces  of  gold  and 
silver  cut  into  shekels,  talents,  and  drachms,  bethought  themselves 
how  they  might  stamp  and  mark  each  piece  in  such  a  manner  that, 
once  weighed  and  passed  into  circulation,  the  successive  holders 
should  feel  confident  of  its  true  worth  and  wei^t  without  casting 
it  into  the  scales  anew.  From  Greece  the  system  of  coinage  pene- 
trated into  Gaul,  and  from  the  colony  of  Massilia,  now  Marseilles, 
extended  to  Britain.^ 

8.  See     Enoyel.     Am.     ^ Money;''     BI.  Com.  276;  Story  Const,  |  1111 
Eneyel.  Britt.  "Money;''  1   Ewell's     ei  99q, 
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§  337.    Copper,  etc.  Coins,  and  Their  Uses. 

As  a  baser  metal,  copper  was  used  according  to  weif^t  from  a 
veiy  early  period  in  Borne ;  nor  was  it  nntU  about  two  centuries 
before  the  Christian  era  that  the  Bomans  issued  gold  and  sihet 
coins  by  way  of  substitute  for  the  first  time.  The  ancient  Britons 
had  coins  of  imported  brass,  also  of  tin  and  iron,  the  product  of 
their  own  mines;  and  Cssar  at  the  time  of  his  invasion  found 
them  with  ^'  both  lozenge  and  gold  money ;  or,  instead  of  money, 
rings  adjusted  to  a  certain  weight"  Some  base  metals  are  found 
convenient  in  every  community;  the  obvious  purpose  of  their  use 
being  to  avoid  the  necessity  of  making  subdivisions  of  the  more 
precious  metals  so  minute  as  would  render  them  of  inconvenient 
size  for  passing  from  hand  to  hand  when  exchanges  of  small  value 
were  to  be  effected ;  and  the  same  principle  applying  to  silver  for 
an  intermediate  base  use  as  compared  with  gold.  Copper  coins 
are  found  convenient  in  these  days  for  such  small  fractional  cir- 
culation; they  constitute  the  pence  and  half  pence  of  England; 
and  in  this  country  copper  —  or  more  recently,  a  sort  of  amalgam 
of  copper  with  nickel  and  other  specified  metals  —  is  coined  and 
issued  from  the  sunt  to  answer  a  like  purpose,  in  accordance  with 
statute  and  the  usage  of  government  for  nearly  a  hundred  yeaie 
previous.^ 

§  338.    Advantages  of  Gold  and  Silver  for  Purposes  of  Monqr. 

Some  of  the  greatest  advantages  possessed  by  gold  and  silver 
over  all  the  other  articles  which  have  been  used  to  serve  the  pur- 
poses of  money  are:  first,  that  theee  metals  are  sufficiently  rare, 
the  world  over,  to  have  an  intrinsic  value  co^^responding  to  the 
bulk,  which  constitutes  a  convenient  medium  of  exchange  and 
transportation;  second,  that,  being  metals,  they  can  be  melted, 
run  into  moulds,  and  exactly  divided  into  fractional  parts ;  third, 

S.  See   7   J^enon's   Works,   400;  Eiu^cl.  Am.  "Monej."    Eridenoe  by^ 

Legal  Tender  Caaee,  per  Clifford,  J.,  oommon  knowledge  of  vftlue  of  silver 

IS  Wall.   587 ;   Bright  Dig.  "  Coin-  odns,  flee  Chamberlayne  SHd^  |  7S8. 
age;  ^     Encycl.     Britt.     "  Money ;  '* 
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that  they  can  be  kept  for  an  indefinite  period  without  deteriorat- 
ing ;  fourth,  that  while  from  various  causeB  almost  all  other  com- 
modities rise  and  decline  rapidly  in  value  and  are  subject  to  great 
fluctuation  in  price^  the  value  of  gold  and  silver  changes  only  by 
slow  degrees ;  fifth,  that  they  do  not  wear  out  readily  by  the  con- 
stant handling  to  which  all  money  is  exposed;  sixth,  that  their 
identity  is  perfect,  the  pure  gold  and  silver  furnished  by  the  mines 
of  one  country  having  the  same  qualities  with  those  of  another. 
Hence  gold  and  silver  became  universal  money;  **  not/'  as  Turgot 
has  observed,  ''  in  consequence  of  any  arbitrary  agreement  among 
men,  or  of  the  intervention  of  any  law,  but  by  the  nature  and 
force  of  things.''  * 

§  339.    Money  as  a  Standard  of  Value ;  Its  Circulation  Limited. 

Yet,  notwithstanding  the  introduction  of  gold  and  silver  as 
money,  equivalents  are  still  given  for  equivalents,  and  the  stand- 
ard of  value  is  not  necessarily  increased  or  diminished  thereby. 
We  might  still  say  that  a  plough  was  worth  so  much  com,  or,  as 
they  expressed  it  in  Homer's  day,  that  a  full  armor  cost  so  many 
oxen.^  One  thing  is  frequently  exchanged  for  another,  without 
the  medium  which  gold  and  silver  coins  present,  and  with  that 
mental  comparison  of  commodity  values  made  more  obvious,  which 
the  medium  reference  diverted  from  sight  Qold  and  silver  may 
be  sold  like  other  merchandise,  as,  for  instance,  where  a  jeweller 
buys  it  to  be  fashioned  into  plate.  And  as  money  is  the  means, 
and  not  the  end;  something  for  procuring  food,  clothes,  neces- 
saries, and  luxuries,  not  the  substance  to  be  enjoyed  or  consumed, 
it  is  manifest  that  only  a  limited  amount  is  needed  for  circulation 
in  any  community ;  which  amoimt  must  depend  greatly  upon  the 
fluctuating  population  and  the  products  to  be  circulated  upon  the 
separate  transactions  which  are  effected  through  the  giving  or  tak- 
ing of  money  in  payment.  But  when  a  plough  is  said  to  be  worth 
so  much  com,  there  is  an  uncertainty  in  the  minds  of  those  who  do 
not  deal  in  com ;  and  so  men  agree  to  rate  com,  ploughs,  and  all 

4.  See  Etacyd.  Britt.  "  Money.**  S.  Homer  Iliad,  lib.  6,  line  235. 
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other  «rtides  of  property  according  to  the  moiiey  standard,  and 
we  know  then  bj  arithmetical  comparison  what  each  thing  ia 
wortL 

§  340.    Money  with  Reference  to  Sale»  Barter,  etc 

S09  in  the  common  langaage  of  mercantile  men,  the  giving  of 
money  for  a  commodity  is  termed  buying;  and  the  giving  of  a 
commodity  for  money,  selling.  By  price,  too,  we  signify  the  value 
of  a  commodity  rated  in  money.  And  in  case  one  transfers 
directly  goods  and  chattels  for  other  goods  and  chattels  of  equal 
value,  without  the  use  of  money,  it  is  usually  said  that  he  makes 
a  barter  or  exchange, —  not  a  sale.^ 

§  341.    **  Lawful  Money,''  as  Contrasted  with  Bullion,  etc ;  Legal 
Tender. 

While  the  reader  may  underBtand,  from  what  has  been  already 
said,  that  money  is  a  species  of  corporeal  property,  or  a  chose  in 
possession,  with  an  ultimate  identity  of  its  own,  he  should  also  be 
reminded  that  the  system  of  coinage  now  so  prevalent  among  civil- 
ized nations  brings  about  a  more  conventional  definition  of  the 
word  "  money  "  than  that  already  given.  We  do  not  usually  apply 
the  word  to  gold  and  silver  uncoined  and  in  the  lump  or  mass; 
for  that  is  termed  btdlion.  And  the  word  "  bullion,"  when  con- 
sidered in  connection  with  our  coinage  acts,  includes,  apparently, 
even  foreign  coins,  which  must  be  melted  up  and  recoined  before 
they  can  circulate  in  this  country;  though  with  reference  to  the 
usages  and  laws  of  the  country  where  they  were  coined,  and  where 
they  circulate,  one  should  still  speak  of  them  as  money.^ 

In  conmion  language  the  word  ^^  money  "  is  used  as  synonymous 
with  gold  and  silver  coins, —  the  coins  which  usually  circulate  in 
a  country  as  the  sole  authorized  medium  of  exchange.     So  far  as 

a.  See  the  aibove  words  in  Bout.  7.  See  Bout.  Diet.  "  Bullion."  Eri- 
Dict.;  also,  Webbter  and  Worcester;  denoe  to  identify  money,  aee  Gham- 
alao  vol.  ii,  poet,  as  to  Sales.  berlayne  Bvid.,  %  1131. 
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oonoems  the  United  States,  indeed,  this  has  been  thought  by  many 
to  be  the  only  legal  definition  of  the  word ;  for  the  Constitution 
piovides  that  Congress  shall  have  power  **  to  coin  money,  regulate 
the  value  thereof,  and  of  foreign  coin;  "  and,  again,  that  no  State 
shall  coin  money,  emit  bilk  of  credit,  or  make  anything  but  gold 
and  silver  coin  a  tender  in  payment  of  debts;  and  hence  it  is 
argued  that  the  only  lawful  "  money ''  of  the  United  States  con- 
sists of  our  gold  and  silver  coin.  But,  as  we  shall  presently  see, 
this  is  a  theory  which  has  been  disputed  and  apparently  overtiirown 
in  a  remarkable  instance^^  That  the  word  '^ money"  was  gen- 
erally used  in  that  exclusive  sense  until  the  era  of  our  civil  war 
will  hardly  be  disputed,  however,  by  any  one  familiar  with  Ameri- 
can legislation.  And  so  well  did  Congress  maintain  the  doctrine 
that  our  gold  and  silver  coin  constituted  the  only  lawful  money  of 
the  United  States,  that  they  were  careful,  until  much  later,  not  to 
legislate  that  our  copper  and  nickel  coins  or  the  coins  of  foreign 
nations  should  do  more  than  ^'pass  current,"  —  regulating  the 
value  of  the  latter  as  the  Constitution  gave  them  power  to  do.' 
And  yet  our  gold  and  silver  were  constantly  declared  to  be  a  '^  legal 
tender  "  for  payments,  each  according  to  its  nominal  value ;  that 
is,  that  any  one  owing  a  debt  might  tender  gold  and  silver  coin  of 
the  United  States  for  the  full  amount  to  his  creditor,  who  was 
l^ally  bound  to  receive  it  in  payment  and  satisfaction.^ 

§  342.    Distincticm  Between  Corporeal  and  Incorporeal  Person- 
alty with  Respect  to  Money. 

This  "  legal-tender  "  aspect  of  money,  it  may  be  added,  which 
is  an  important  one  in  connection  with  its  use  as  a  medium  of 
exchange,  becomes  in  practice  the  convenient  test  for  distinguishing 
money  from  that  which  passes  about  as  though  it  were  money ;  a 
bank  check  or  note,  for  instance,  which  is  often  taken,  yet  may  be 

8.  See  Const.  U.  8.,  art.  1,  §|  8,         S.  See   Bright.   Dig.   U.   S.    Laws, 
10.    And  see  Legal  Tender  Oases,  12      **  Coinage;  **  ib.  Suppl. 
Wan.  457.  1.  Ib.      And      see     Bouy.      Diet. 

"Money.* 

» 
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ref uaed,  in  pa jmeot  of  a  debt,  f  ram  the  gold  or  silyar  coin  t^ft^""g 
the  stamp  of  the  mint,  which  goyenmifint  compels  to  be  leoeived 
in  payment  whether  the  creditor  will  or  na.  And  heran  we  con- 
sider the  true  distinction  lies  between  the  thing  corporeal  and  the 
thing  incorporeal,  as  concerns  personal  property ;  for  if  notes  are 
lawfully  issued,  under  authority  of  the  Constitution,  to  pass  as  a 
legal  tender  for  the  payment  of  debts  at  their  n<Mninal  yalue,  they 
become  ^'  money ;  "  and  being  money,  or  that  thing  which  extin- 
guishes all  debts  as  between  individuals,  and  not  a  debt,  each  note 
for  itself,  nor  the  evidence  of  a  debt,  to  be  extinguished  afterwards, 
in  their  dealings,  by  the  payment  of  gold  and  silver,  the  l^al- 
tender  notes  are  still  to  be  considered  in  transactions  between 
individuals  as  corporeal  property;  or,  as  our  law-writers  would 
generally  express  it,  chases  in  possession,  and  not  ehoses  in  acHon.^ 

§  343.    Coinage  by  Government;  English  Monqr> 

The  power  to  coin  money  and  regulate  its  value  has  usually  been 
exercised  by  government,  and  not  by  individuals.  The  Emperar 
Justinian  lent  his  sanction  to  the  exercise  of  this  power;  and 
among  modem  nations  the  right  to  do  so  is  as  littie  questioned  as 
the  expediency.  Yet  we  read  that  during  the  reign  of  the  early 
kings  of  England,  and  for  some  time  after  the  Norman  conquest, 
not  only  was  the  right  to  coin  money  exercised  by  bishops  and 
abbots,  but  almost  every  baron  issued  money  by  his  own  authority, 
until  the  coinage  was  brought  to  utter  confusion.  Henry  IL  in 
1154,  and  after  him  Henry  III.  and  the  Edwards,  brought  the 
coinage  system  of  England  more  under  their  sovereign  control, 
and  laws  were  made  and  orders  issued  from  time  to  time  to  keep 
out  foreign  coins  and  for  the  purpose  of  recoining  and  even  debas- 
ing, for  selfish  purposes,  the  common  money  of  the  realm.     From 

a.  The    full    expression    of    sacli  requiring    an    involuntary    oontribn- 

notes  is  to  make  them  a  legal  tender  tion,  are  not  "debts"  in  this  sense. 

"  in  payment  of  all  debts,  public  and  Hagar  ▼.   Reclamation  District,   111 

private,   within  the   United   States.**  U.  S.  701,  706.     See  S  345.    Identi- 

Bnt  public  taxes,  iMeh  are  in  the  fication  of  bank  notes,  Chamberlayne 

nature  of  an  exaction  under  the  law^  Ehrid.,  U  1871^>  1131,  8181,  2213. 
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the  period  of  the  Saxon  heptarchy,  the  standard  money  of  England 
hae  oonaisted  of  pounds,  shillings,  and  pence;  and  at  first  the 
pound  consisted  of  an  actual  pound  of  silver,  each  pound  heing 
coined  into  two  hundred  and  forty  pennies.  The  term  "  sterling  " 
was  used  at  a  later  period  to  signify  that  this  was  the  standard 
money  of  England.  And,  still  later,  the  weight  of  the  pound  was 
diminished  by  successive  kings.^  At  the  present  day  the  words 
^^  pound  "  and  '^  sovereign ''  are  used  as  synonymous  terms  in  that 
country,  and  the  value  of  the  pound  sterling  is  rated  here  by 
various  acts  of  Congress.^ 

§  344.    The  Same  Subject;  American  Money. 

The  dollar  is  the  money  unit  in  the  United  States,  and  so  has 
been  ever  since  its  first  establishment  under  the  Confederation  by 
resolution  of  Congress,  July  6,  1785,  when  it  was  further  resolved 
that  the  smallest  coin  (the  half-cent)  be  of  copper,  of  which  two 
hundred  should  pass  for  a  dollar;  and  that  the  several  pieces 
should  increase  in  a  decimal  ratio.  Up  to  this  time  Americans 
had  adopted  no  money  standard  of  their  own,  but  as  colonists  had 
followed  that  of  the  mother  country.  On  the  8th  of  August,  1786, 
Congress  further  established  the  standard  for  gold  and  silver; 
making  only  a  silver  dollar  at  this  time,  but  rating,  in  the  decimal 
ratios  of  ten,  mills,  cents,  dimes,  and  dollars,  as  we  still  reckon 
them ;  and  authorizing  two  gold  pieces  to  be  coined,  the  eagle  and 
half-eagle,  the  former  being  equivalent  to  ten  dollars.*  The  Con- 
stitution of  the  United  States,  adopted  soon  after,  took  from  the 
several  States,  by  force  of  the  articles  to  which  we  have  already 
alluded,  the  power  to  coin  money,  and  re-vested  it  exclusively  in 
the  Congress  of  the  United  States ;   and  accordingly  laws  were  once 

8.  See    Eneyel.    Am.    and    Bncyel.  putes  it  at  four  doUart  and  eigbty-tix 

Britt.     "  Money ,**     with     anihoritiefi  eents  and  fliz  and  one-half  mills.    See 

cited.  U.    S.    Rev.    State.,    8    3565;    U.    S. 

4.  lb.    See  Act  July  27,  184t,  |  1 ;  Oomp.  State.,  1916,  |  6537. 
5  Stat.  496.    Act  of  184d  rated  the         ft.  See   Artides   Confed.    IX. 

pound  sterling  as  equal  to  four  dollar*  ferring  power  on  CkmgreM. 
and  eighty  eents.     Act  of  1873  eom- 
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more  enaeted,  F^golatiiig  the  value  of  the  several  ooinsy —  to  much 
the  same  effect  as  before.  After  the  establishment  of  a  United 
States  mint,  under  the  act  of  April  2,  1792,  the  coinage  of  dollars 
and  the  establishment  of  a  decimal  system  first  commenced  in  this 
country, —  in  1794,  as  it  is  said.^  And  while  for  centuries  ^^  the 
image  and  superscription  "  of  the  sovereign  had  appeared  stamped 
upon  the  gold  and  silver  coin  of  most  nations,  our  government, 
bom  of  the  people  and  for  the  people,  took  at  once  its  own  choice 
emblems  of  liberty  and  the  eagle;  for  we  acknowledged  neither 
prince,  nor  potentate,  nor  warrior  as  worthy  of  giving  significance 
and  currency  to  the  coined  money  of  the  United  States/ 

With  the  changing  wants  and  increasing  demands  of  trade  and 
population,  as  well  as  the  discovery  of  new  mines,  came  modifica- 
tions of  our  coinage  laws ;  such  as  the  establishment  of  branches 
of  the  United  States  mint,  and  assay  offices,  and  modifications  of 
law  concerning  the  standard  weight  and  value  of  the  dollar,  the 
comparative  value  of  foreign  coins,  and  the  kinds  and  relative 
proportion  of  pieces  to  be  sent  out  for  general  circulation.  The 
Act  of  March  3,  1849,  authorized  the  coinage  of  gold  dollars,  con- 
formably to  the  standard  for  gold  coins  previously  existing;  and 
the  silver  dollar  was  for  the  time  driven  out  of  circulation  in  this 
country,  by  the  passage  of  the  Act  of  Feb.  21,  1853,  which  reduced 
the  weight  of  the  half-dollar  and  smaller  coins  without  changing 
that  of  the  larger  denomination:  whereby  two  silver  half-dollars 
purchased  as  much  as  a  silver  dollar,  though  containing  some 
twenty-eight  grains  less  of  the  precious  metal.  Such  was  the  law- 
ful money  of  the  United  States  as  regulated  by  Congress  up  to  the 
year  1862.® 


a.  See  Bright  Dig.  "'Coinage,'' 
pofsim;  also.  Bout.  Diet.  "Dollar." 

7.  As  to  legal  tender  of  a  worn  or 
cracked  coin,  eee  Cincinnati  Co.  y. 
Roenagle,  84  Oliio  St.  310,  95  N.  E. 
884. 

8.  n>.  See,  as  to  receiving  SpaMA 
and  Mexican  dollars  and  fractiom  of 


a  dollar,  Act  81  Feb.,  1897.  And 
see,  for  later  modiflcationa  ni  the 
coinage  law,  U.  S.  Ber.  Stats.,  H 
3563-3568.  The  policy  in  Congres*  of 
later  years  appears  to  hmre  been  to 
faTor  the  restoration  of  a  bi-metalHc 
currency;  though,  as  to  silver  dol- 
lars, thus  far  with  scarcely  any  prae- 
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§  345.    ''  Legal  Tender  "^  Notes,  Whether  American  Money. 

In  April,  1861,  began  that  memorable  civil  conflict  which  lasted 
for  more  than  four  years  and  resulted  in  the  final  downfall  of 
human  slavery  in  the  United  States.  The  necessities  of  the  nation 
during  the  period  of  that  perilous  struggle  drove  our  government 
into  strange  financial  experiments,  and  developed  new  constitu- 
tional doctrines  touching  the  money  powers  of  Congress  which 
have  since  agitated  the  courts  and  affected  the  executive  policy. 
With  the  first  touch  of  war,  gold  and  silver  coin  melted  away  like 
snow  before  the  breath  of  spring.  For  purposes  of  ordinary  cir- 
culation the  paper  bills  of  local  banks  redeemable  in  metallic 
money  had  been  found  a  convenient  currency,  because  so  easily 
carried  about  in  large  amounts,  unlike  the  coin  which  they  repre- 
sented ;  and  these  banks  suspending  specie  payments,  the  bills  still 
floated  about  in  a  depreciated  condition.  Postage^tamps,  vouch- 
ers, private  checks  and  counters  at  once  came  into  use  for  small 
change  in  place  of  the  silver  half-dollar  pieces,  quarters,  dimes, 
and  half-dimes.  Qold  and  silver  rose  in  the  scale  high  above  par. 
All  this  was  new  to  us  of  that  generation^  yet  it  was  the  old  story 
of  past  revolutionary  struggles.  For  there  are  certain  truths 
which  are  well  establisrhed  in  political  economy :  namely,  that  only 
a  limited  amount  of  money  is  needed  for  circulation  in  a  com- 
munity, and  that  any  forced  excess  results  in  depreciation,  and 
leads  towards  utter  worthlessness ;  that  where  there  is  paper 
money  redeemable  on  demand,  the  bills  sent  out  in  excess  of  the 
immediate  wants  of  circulation  return  to  the  counters  whence  they 
issued,  whereby  an  equilibriimi  is  preserved  in  the  community; 
that  the  moment  paper  circulating  in  excess  of  the  general  demand 
is  made  irredeemable,  it  drives  out  the  gold  and  silver  which  it 
represented,  since  irredeemable  paper  finds  no  circulation  outside 
of  the  nation  which  issues  it  or  permits  its  issue,  while  gold  and 

ttoal  BUcoeflS.     See  U.  S.  Rev.  Stats.,  ver  pareluMe  act  of  1890  repealed  by 

§  3513  et  teg.;  Joint  Bes.  July  22,  Aet    November    1,    1S93     (28    Stat. 

1S76;  19  Stat.  L.  215;  Aet  Feb.  28,  L.  4). 
1878  (20  €tat.  L.  2«).    See  also  sil- 
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silver^  the  universal  medium  of  exohange,  have  the  whole  civilized 
world  wherein  to  find  a  level,  and  may  be  melted  np^  eizpcHrted,  and 
reooined  at  pleasure ;  that  where  a  paper  dollar  and  a  gold  dollar 
are  found  representing  the  unit  of  value  together,  but  the  former 
is  thus  depreciated,  while  the  latter  maintains  its  value,  compara- 
tively speaking,  the  less  in  value  supplants  in  local  circulation  the 
greater,  and  the  gold  dollar  sells  for  its  equivalent  in  paper,  or, 
since  the  latter  remains  the  unit  of  value,  is  said  to  rise  above  par. 

Under  circumstances  like  these,  and  goaded  by  the  immediate 
needs  of  a  war  which  was  draining  the  national  resources  and 
impoverishing  the  whole  country,  the  nation  resorted,  for  the  third 
time  in  the  history  of  this  country  under  the  Constitution,  to  an 
internal  system  in  addition  to  that  of  the  customs  for  procuring  an 
immediate  revenue,  besides  borrowing  sums  on  the  credit  of  the 
United  States,  as  largely  and  as  rapidly  as  possible.  And,  what  is 
most  pertinent  to  our  present  investigation,  Congress,  urged  by 
the  financial  advisers  of  the  nation,  took  advantage  of  the  existing 
state  of  the  currency  to  put  upon  the  market  notes  of  the  nation 
designed  to'  serve  as  the  general  circulating  medium  of  the  people, 
to  be  in  effect  lawful  money;  thereby  adding  immensely  to  the 
public  resources,  while  in  some  degree  alleviating  the  distress 
which  prevailed  in  business  circles.  The  first  of  these  acts  of 
Congress  —  since  known  as  the  "  Legal  Tender  Acts  "  —  was  that 
of  Feb.  25,  1862,  which  authorized  the  issue  of  one  hundred  and 
fifty  million  dollars  of  such  notes ;  and  other  acts  of  like  import 
speedily  followed,  dated  July  11,  1862,  and  March  3,  1863,  and 
increasing  the  volume  of  l^al-tender  currency  to  the  immense  sum 
of  four  hundred  and  fifty  millions;  not  to  speak  of  interest-bear- 
ing notes  which  soon  came  to  be  authorized  besides.  These  notes 
were  made  by  statute  law  receivable  in  payment  of  all  loans  made 
to  the  United  States,  and  of  all  duties,  debts,  and  demands  due  to 
the  United  States  except  duties  on  imports  and  interest,  and  of  all 
claims  and  demands  against  the  United  States  substantially  except 
for  interest  on  its  coin-bearing  loans ;  and  it  was  added  that  they 
should  also  '^  be  lawful  money  and  a  legal  tender  in  payment  of 
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all  debts,  public  and  private,  within  the  United  States,"  '  with  the 
exoeptions,  as  just  stated,  of  duties  on  imports  and  interest^  which, 
as  before,  together  with  the  interest  and  principal  of  new  ooin- 
bearing  loans,  continued  to  be  payable  in  gold  and  silver  coin. 
Such  was  the  new  money  of  the  United  States,  destined  to  become 
historical  as  *^  legal  tenders  "  or  **  greenbacks*; ''  and  whose  crea- 
tion led  to  those  heated  controversies  in  the  courts  over  the  con- 
stitutional powers  of  Congress  which  culminated  in  the  summer 
of  1871  in  the  memorable  decision  of  the  Supreme  Court  of  the 
United  States,  in  what  are  well  known  as  the  Legal  Tender  Cases} 


•.  See  S  342,  note. 

1.  See  Ligal  Tender  Caeefl,  12  Wall. 
457,  o^emiling  Hepburn  y.  Oriswold, 
S  Wall.  603.  The  legal  result  thus 
arrived  at,  and  what  we  may  eall,  if 
permanently  sustained,  the  later 
American  doctrine,  is  that  there  are 
two  kinds  of  lawful  money  of  the 
United  States,  either  or  both  of  which 
may  be  permitted  to  pass  current 
imder  the  Constitution;  the  one  eon- 
msting  of  coined  money,  the  other  of 
l^gal-tender  notes.  And  since,  wher- 
ever both  circulate  at  the  same  time, 
the  latter  kind  is  depreciated  as  com- 
pared with  the  former,  there  must 
be  a  hardship  under  the  operation  of 
this  doctrine,  as  seen  in  the  fact  that 
one  who  loans  so  many  dollars  in 
coined  money  prior  to  the  passage 
of  a  legal-tender  act  is  compelled  to 
take  his  pay  after  its  passage,  and 
while  it  remains  in  force,  in  depre- 
ciated paper,  which,  though  nomi- 
nally for  the  same  number  of  dollars, 
i%  actually  for  a  much  smaller  amount 
in  purchasable  value  than  though  ex- 
pressed to  be  in  coin.  Yet  such  has 
been  the  current  of  decision  in  a 
large  number  of  the  State  courts  dur* 
ing  the  oontivuance  of  the  rebellion 
and  ainoe  its  dose,  hardship  or  no 


haiddiip;  the  almost  uniform  pref- 
erence being  to  uphold  the  constitu- 
tionality of  the  Legal  Tender  Acts, 
whatever  the  circumstances  at  issue; 
though  patriotism  and  an  inflexible 
purpose  of  sustaining  the  public 
credit  at  all  hazards  doubtless  influ- 
enced these  results  in  a  remarkable 
degree. .  And  while  a  multitude  of 
precedents  may  be  gathered  from  the 
local  reports  for  the  ten  year*  imme- 
diately succeeding  the  passage  of  tbe 
firttt  of  these  "Legal  Tender  Acts," 
to  support  the  doctrine  that  promises 
to  pay,  whether  made  before  or  after 
February,  1862,  can  be  discharged  in 
paper  dollars  for  the  nominal  amount 
promised,— and  this,  too,  even  though 
the  contract  were  to  pay  in  **  coin  of 
the  United  States," — we  apprehend 
that  all  these  cases  are  to  be  consid- 
ered of  somewbat  ten^porary  import- 
ance, and  liable  to  be  modified,  because 
of  the  later  decisions  of  the  Supreme 
Court  of  the  United  States,  the  final 
arbiter  in  constitutional  questions  of 
thife  sort.  See  Metropolitan  Bank  v. 
Van  Dyck,  27  K.  Y.  400;  Scholkn- 
beiger  v.  Brinton,  52  Penn.  St.  9, 
100 ;  Latham  v.  United  States,  1  C.  CI. 
149;   George  T.  Concord,  45  N.  H. 
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And  to  take  the  place  of  postage  and  revenue  stamps  and  the 
fractional  '^  postage  currency/'  the  issue  of  fractional  notes  was 
reg^arly  commenced  under  authority  of  law,  and  continued  many 


484;    Carpenter   ▼.   Northfidd   Bank, 
39  Vt.  46. 

The  doctrine  of  the  American 
courts,  as  thna  expounded  by  the 
tribunal  of  last  resort,  we  coneeiiRe 
to  be  suitably  expressed  in  these 
propositions:  fift,  that  under  ordi- 
nary circumstances  the  only  *'  lawful 
money  of  the  United  States"  recog- 
nised by  the  Constitution  is  gold  and 
silver  coin;  second,  that  amid  ex- 
traordinary circumstances  of  publio 
peril,  and  by  virtue  of  what  are  called 
war  powers  under  the  Constitution, 
Congress  may  issue  paper  notes  to 
serve  as  money  and  a  l^gal  tender  in 
payment  of  all  debts  whether  con- 
tracted before  or  after  the  passage 
of  the  act  authorizing  such  issue, — 
these  notes  to  constitute  a  sort  of 
war  currency,  and  to  be  retired  by 
government  as  soon  as  may  be  after 
the  emergency  has  passed;  third, 
that  l^gal-tender  notes  having  been 
issued  under  such  circumstances,  a 
4sontract  for  the  payment  of  money 
generally  may  be  discharged  in  these 
notes,  instead  of  in  gold  and  silver 
coin,  at  the  debtor's  option;  but 
fourth,  that  where  a  contract  is  ex- 
pressly made  payable  for  so  many 
dollars  "  in  specie,"  or  in  "  gold  and 
silver  coin,"  or  other  like  expressions 
are  used,  dearly  indicating  an  inten* 
tion  that  paper  dollars  shall  not  be 
acceptable  in  payment  of  the  obliga- 
tion incurred,  payment  must  be  made 
accordingly  in  gold  and  silver  dol- 
lars; fifth,  that  contracts  contemplat- 
ing the  purchase  of  gold  or  silver  as 
a  commodity  are  also  to  be  so  satis- 


Hed,  and  not  in  legal-tender  notes  at 
a  nominal  rate;  simth,  that  to  avoid 
ambiguity  and  prevent  a  failure  of 
Justice,  Judgments  may  be  entered 
for  the  payment  of  coined  dollars, 
whenever  that  kind  of  money  is  spe- 
dflcally  designated  in  the  contrmeis 
upon  which  suit  is  brought.  See 
Legal  Tender  Cases,  Id  Wall.  457, 
pauim,  with  all  opinions  rendered; 
Trebilcock  v.  Wilson,  ib.  687;  Bron- 
son  V.  Rhodes,  7  Wall.  220.  And 
see  Bank  of  the  State  v.  Burton,  27 
Ind.  426;  Essex  Co.  y.  Pacific  Mills, 
14  Allen,  389;  Christ  Church  Hos- 
pital V.  Fuesehsel,  54  Penn.  St  71; 
Hinneman  v.  RosenbiM^,  3»  N.  T. 
98.  And,  we  may  add  that,  wihile 
the  Supreme  Court  of  the  United 
States  pronounced  for  the  last  three 
of  these  propositions  with  something 
approaching  unanimity,  and  that,  too, 
at  a  time  when  public  opinion  fa- 
vored the  issue  of  irredeemable  paper 
notes  more  than  it  is  likely  to  again 
soon,  the  Judges  were  so  completely 
at  variance  on  the  second  and  third 
propositions  that  in  1870  there  was 
found  a  bare  majority  to  repudiate 
the  legal-tender  doctrine  in  tota^ 
whose  decision  was  in  turn  reversed 
1^  another  bare  majority,  one  year 
later;  the  law  officers  of  government 
pressing  new  test  cases  forward,  and 
important  changes  having  meantime 
taken  place  in  the  composition  of  the 
bench.  See  Legal  Tender  Cases,  11 
Wall.  682;  12  ib.  457;  overruling 
Hepburn  v.  Griswold,  8  Wall.  603. 

This  chapter  was  first  written  dur- 
ing the  era  succeeding  the  civU  oon- 
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years  after  for  the  purpose  of  petty  circulation, —  not,  howeyer, 
as  '^  legal  tenders/'  strictly  speaking.^ 

§  346.    BfiFect  of ''  Confederate ''  Currency. 

Other  money  questions  growing  out  of  the  same  civil  conflict 
affect  the  validity  of  contracts  payable  in  notes  of  the  insurgent 
government  While  there  is  no  doubt  that  contracts  in  aid  of 
rebellion  against  the  United  States  are  to  be  deemed  utterly  void, 
and  that  the  paper  money  issued  by  insurgent  authorities  is  a 
nullity,  yet  the  settled  doctrine  is  that  such  a  currency  as  was 
issued  by  the  Confederate  government,  while  it  held  sway,  must 
be  r^arded  as  a  currency  imposed  on  the  community  under  Con* 
federate  control.  •  And  the  same  rule  would  hold  true  if  its  own 
currency  were  issued  by  a  foreign  government  temporarily  occupy- 
ing part  of  the  territory  of  the  United  States.^  Hence,  an  ordi- 
nary contract,  made  not  for  the  purpose  of  aiding  rebellion,  but 
in  the  usual  course  of  business,  and  between  parties  subjected  to 
the  Confederate  sway,  and  payable  in  Confederate  '^  dollars,''  is 


diet,  wliile  specie  payments  were  «iu- 
peilded,  and  the  second  of  the  "legal 
tender"  decisions  above  noted  wae 
supposed  to  lend  the  government  a 
moral  sapport  in  such  general  sus- 
pension. Under  a  later  act  of  Con- 
gress approved  Jan.  14,  1875,  specie 
payments  were  practically  resumed 
in  the  United  States,  the  act  taking 
effect  Jan.  1,  1870.  Various  State 
decisions  meanwhile  were  rendered 
after  1870,  conforming  to  the  later 
decision  of  the  Supreme  Court  of  the 
United  States  above  referred  to.  Kel- 
logg ▼.  Page,  44  Vt.  356.  The  Su- 
preme Court,  by  a  majority,  reaffirmed 
its  decision  as  to  the  constitutionality 
of  the  legal-tender  acts  in  various 
later  instances  before  1875.  Bigler 
▼.  Waller,  14  Wall.  297;  Railroad 
Co.  T.  Johnson,  15  Wall.  195.  But 
onoe  more  (18S4)  by  a  decision  from 
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which  only  one  of  the  justices  dis- 
sented, and  in  a  test  case  brought 
upon  a  legal  tender  note  reissued 
after  the  war,  iflie  Supreme  Court 
abandoned  this  whole  financial  issue 
to  the  omnipotent  discretion  of  Con- 
gress; declaring  that  Congress  has, 
in  times  of  either  peace  or  war,  the 
constitutional  power  to  make  the 
notes  of  the  United  States  treasury 
a  legal  tender.  Juilliard  v.  Green- 
man,  110  U.  8.  421.  Yet,  thia  should 
be  considered  as  largely  by  way  of 
dictum,  under  a  situation  growing 
out  of  the  Civil  War  essentially. 

a.  See  Act  Marcli  3,  1863,  S  4; 
Bright.  Fed.  Dig.  "Currency."  And 
see  U.  S.  Rev.  Stats.  (1878),  §{  3571- 
3583,  for  the  currency  acts. 

8.  Thorington  y.  Smitii,  8  Wall.  1, 
11. 
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binding  to  the  extent  of  the  actual  value  of  these  dollars,  at  the 
time  and  place  of  the  contract,  in  lawful  money  of  the  United 
States.^  Yet  payment  in  Confederate  currency  having  been  made 
and  accepted  in  good  faith  as  between  individuals  of  an  insurgent 
State,  the  debt  was  discharged.^ 

But  it  is  also  decided  that,  after  the  conflict  broke  out,  debtors 
in  the  rebellious  States  had  no  right  to  discharge  debts  owing  their 
creditors  in  the  loyal  States,  in  any  other  currency  than  the  legal 
currency  of  the  United  States.^  Nor  is  the  claim  that  payment 
in  Confederate  currency  was  intended,  to  be  set  up  in  doubtful 
cases.^ 

§  347.    Specie  and  Currency  Distinguished. 

^^  Specie  "  and  ^^  currency ''  are  words  now  in  familiar  use,  and 
deserve  a  passing  distinction.  The  term  ^^  in  specie,"  as  applied 
to  money,  has  acquired,  among  business  men'  in  this  country,  the 
signification  that  the  amount  payable  shall  be  in  so  many  gold  or 
silver  dollars  of  the  coinage  of  the  United  States.  On  the  other 
hand,  commercial  usage  generally  applies  tihe  words  "  in  currency  " 
to  denote  that  the  note  is  payable  in  paper  notes,  and  not  in 
metallic  coin,  if  the  two  kinds  of  money  are  in  circulation.' 
Specie,  in  other  words,  is  restrictive  in  its  application ;  while  cur- 
rency has  a  very  broad  signification  when  used  with  reference  to 
money,  and  includes  the  aggregate  of  coin,  bills,  and  notes  in  cir- 
culation as  money  without  qualification.  We  speak  of  metallic 
currency,  paper  currency,  and  a  mixed  currency;  but  specie 
dollars  are  gold  and  silver  dollars  and  nothing  else. 


4.  lb.;  Bissell  v.  Heywftrd,  96  U.  8. 
5S0;  'ESAnger  ▼.  Kenny,  115  U.  8. 
506. 

5.  Glasgow  ▼.  Lipse,  117  U.  8.  327 ; 
94  U.  8.  434. 

6.  Fretz  ▼.  Stover,  22  WaU.  198. 
See  an  to  "bankable  currency"  in  a 
Confederate  contract,  Rives  v.  Dnke, 
105  U.  8.  132. 

7.  CkN^  y.  lillo,  103  U.  8.  792.    See 


aa  to  Virginia  coupon  eaaee  (coupons 
reoeiviable  for  ih6  State  taxes) ;  Poin* 
dexter  v.  Greenbow,  114  U.  8.  270; 
Garter  v.  Greenbow,  114  U.  8.  317; 
Ryan  v.  U.  8.,  135  U.  8.  664. 

8.  See  Field,  J.,  in  Trebilcock  ▼. 
Wilson,  12  Wall.  695;  also,  Worces- 
ter's and  Webster's  Diet.  ''  Currenqr»'* 

Specie.** 


« 
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§  348.    Countcrfcitiiig,  Forgery,  and  Kindred  Crimes. 

Gbvemments  havingy  aa  we  have  seen,  long  asaerted  the  preioga- 
tive  of  regulating  and  oontrolling  the  coinage,^  oonnterfeiting  the 
coin  is  usually  treated  by  the  common  law  of  England  as  an 
offence  against  the  king  or  government.  It  was  formerly  punished 
as  treason,  though  now  it  is  only  felony.  But  perhaps  the  better 
opinion  is,  that  counterfeiting  is  a  species  of  the  crime  of  forgery, 
to  which  it  is  at  all  events  quite  analogous ;  and  forgery  rests  on 
the  broad  foundation  of  an  attempt  to  defraud  individuals,  and 
is  punishable  accordingly.^  The  Constitution  of  the  United  States 
gives  Congress  the  power  '^  to  provide  for  the  punishment  of  coun- 
terfeiting the  securities  and  current  coin  of  the  United  States."  ^ 
Congress  has  accordingly,  from  time  to  time,  enacted  laws  for 
punisihing  crimes  against  the  coinage.^  And,  besides  the  offence 
of  making  counterfeit  money  in  imitation  of  that  of  the  United 
States,  there  are  the  kindred  offences  of  uttering  or  passing  co\m- 
terf eit  money,  and  of  debasing  the  coinage ;  counterfeiting  foreign 
money  being  also  punishable:  all  of  which  matters  Congress  aims 
to  control  by  legislation.  And  with  the  issue  of  legal-tender 
notes,  and  other  paper  currency,  and  the  vast  increase  of  our 
public  debt,  this  sort  of  legislation  advances  still  further;  and 
bonds,  coupons,  national  currency.  United  States  notes,  treasury 
notes,  fractional  notes^  checks  for  money  issued  by  officers  of  the 
United  States,  certificates  of  indebtedness,  certificates  of  deposit, 
stamps,  and  other  representatives  of  value  of  whatever  denomina- 
tion issued  by  any  Act  of  Congress,  are  all  made  punishable  by 
law,  the  crime  of  coimterfeiting  thus  still  more  closely  assimilating 
to  that  of  forgery.* 

9.  Supra,  g  343.  or   both,   at   tlie   diseretion    of   the 

1.  See  1  Biah.  Crim.  Law,  4th  ed.,  court,  aooording  to  the  aggraTation 

§  930;  2  ib.,  i  ZM  et  9eq.;  4  Ewell'e  of    the    offence.      See    Bright     Fed. 

Bl.  CkHn.  97;   1  Ross.  Crimee,  Orea.  Dig.   "CrimeB;"   Act  June  8,   1864, 

ed.  54  et  8eq.  §  1. 

a.  Conet.  U.  S.,  art.  1,  §  8.  4.  See  lb.,  Act  June  30,  1864,  §  13 ; 

8.  Thus,  by  act  ol  June  8,  1864,  the  Act  March  3,  1863,  §  8 ;  United  States 

penalty  ia  by  fine  or  imprisonment,  v.  Howell,  11  Wall.  432. 
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§  349.    Bills  of  Credit;  Prohibition  upon  States. 

Since  the  Constitution  prohibits  States  from  coining  money, 
emitting  bills  of  credit,  and  making  anything  but  gold  and  silver 
a  tender  in  payment  of  debts,  while  conferring  upon  Congress  the 
vast  money  powers  which  we  have  just  considered,  the  exclusive 
regulation  of  the  currency  is  in  the  federal  government^  But 
such  was  not  the  case  prior  to  1789.  The  American  colonies 
being  almost  destitute  of  coined  money  from  the  earliest  period, 
and  having  the  balance  of  trade  constantly  against  them  in  their 
transactions  with  Europe,  were  early  driven  to  the  issue  of  paper 
money  for  home  circulation.  During  the  Revolutionary  war,  the 
several  States  vied  with  the  Continental  Congress  in  furnishing 
an  irredeemable  paper  medium*  So  terrible  were  the  conse- 
quences, that  the  framers  of  our  present  Constitution,  still  strug- 
gling with  the  continental  currency,  were  zealous  in  the  effort  to 
guard  against  like  calamities  for  the  future ;  and  hence  this  pro- 
hibition to  the  States.     Bills  of  credit,  then,  cannot  be  issued  by 


The  words  "false,  forged,  and 
counterfeit^"  in  a  statute  of  this  sort, 
wUl  receive  a  fair  construction  in  the 
courts;  and  the  use  of  such  words 
implies  that  the  coin  or  bill  issued 
was  something  purporting  to  be,  or 
in  the  similitude  of,  the  lawful  money 
of  the  goyemment,  and  not  in  reality 
genuine  or  valid.  United  fitates  ▼. 
Howell,  11  Wall.  432.  And  see  U.  S. 
Rer.  Stats.,  §§  5413-5437,  5457-5462. 
Nor  doed  it  appear  that  the  constitu- 
tional grant  of  power  to  provide  "  for 
the  punishment  of  counterfeiting" 
admits  of  narrowing  down  so  as  to 
defeat  its  just  intent;  for  though  the 
offence  of  "  passing  "  counterfeit  coin 
is  not  clearly  embraced  within  the 
words  of  the  Constitution,  yet  in  a 
number  of  statutes  and  decisions, 
the  right  of  Congress  to  puniah  this 
offence     is     assumed.     See     Bright. 


Dig.  "Crimes;"  Bright  Fed.  Dig. 
"Crimes;"  Bish.  Crim.  Iaw,  §  268 
ei  9eq.  But  see  Fox  v.  State  of  Ohio, 
5  How.  410,  pa88im.  And  it  is  clearly 
established  that  Congress  may  pro- 
vide for  the  punishment  of  bringing 
into  the  United  States,  from  abroad, 
false,  forged,  and  counterfeit  coin, 
made  in  the  similitude  of  federal 
money;  and  for  the  punishment  of 
uttering  and  passing  the  same. 
United  States  v.  Marigold,  9  How. 
560.  The  different  States  frequently 
enact  laws,  likewise,  puniriiing  the  of- 
fence of  circulating  counterfeit  coin 
of  the  United  States ;  and  such  stat- 
utes are  not  repugnant  to  the  Consti- 
tution. Fox  V.  State  of  Ohio,  5  How. 
410.  See  83  Fed.  736,  106  C.  C.  A. 
174. 
5.  See  Const.,  art.  1,  §§  8,  10. 
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a  State,  under  the  Constitation  of  the  United  StateB,  in  force 
since  1789. 

But  what  are  ''bills  of  credit ''  within  the  prohibition  of  the 
Constitution?  To  constitute  such  a  bill,  it  must  be  issued  by  a 
States  on  the  faith  of  the  State,  and  be  designed  to  circulate  as 
money  in  the  ordinary  uses  of  business*^  And  thus  it  has  been 
held  that  certificates  issued  by  a  State  in  small  sums,  receivable  in 
payment  of  State,  county,  and  town  dues,  are  bills  of  credit  and 
80  prohibited.^  But  where  a  bank  was  incorporated  by  a  Stete^ 
was  managed  by  directors  under  its  charter,  had  a  capital  stock 
actually  paid  in  and  liable  for  its  debts,  and  was  subject  to  suit 
for  non-payment,  the  Supreme  Court  of  the  United  States  refused 
to  treat  its  bills  as  ^^  bills  of  credit "  issued  by  the  State,  though 
the  State  owned  the  entire  stock,  the  legislature  elected  the  direc- 
tors, and  the  faith  of  the  State  was  pledged  for  the  redemption  of 
the  bills,  theee  being  made  receivable  in  payment  of  all  public 
dues.^  It  has  since  been  suggested  that  the  principal  ground  for 
distinguishing  these  last  bills  from  ^'  bills  of  credit ''  as  emitted 
by  a  State  was,  that  they  rested  not  on  the  credit  of  the  Stete,  but 
on  that  of  a  corporation  as  derived  from  its  capital  stock ; '  and 
perhaps  that  decision  went  to  the  very  verge  of  constitutional 
limitations. 

§  350.    National  Banks  and  Their  Currency. 

To  provide  for  possible  exigencies  of  the  government,  besides 
furnishing  to  the  people  a  convenient  circulating  medium  usually 
redeemable,  national  banks  have  sometimes  been  deemed  a  public 
necessity.  In  the  time  of  William  and  Mary  was  established  the 
Bank  of  England,  by  whose  operations  wars  are  carried  on  and 

6.  Briscoe  v.  Bank  of  Kentoel^,  11     of  ArkuMas,  15  How.  318.    Coupons 
Pet.  311.  isflfoed  by  a  State,  payable  at  a  day 

7.  Craig  ▼.  Missouri,  4  Pet.  410.         certain,  and  receivable  after  maturity 
S.  Darrington  v.  Bank  of  Alabama,     by  the  State  for  taxes  and  debts,  are 

13  How.  12.     See  Woodruff  ▼.  Trap-      not  bills  of  credit,  if  not  used  nor 

nail,  10  How.  190.  intended  to  circulate  as  money.    Poin- 

a.  See  Curtis,  J.,  in  Curran  y.  Stais     dexter  v.  Oreenbow,  114  U.  8.  270. 
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the  aiiiewB  of  govemment  supplied.  The  notes  of  this  bank  haire 
circuLited  throu^out  Great  Britain,  in  times  of  financial  pres- 
sure, to  much  the  same  effect  as  a  legal  tender  currency,  even,  where 
thej  were  not  made  a  l^al  tender  by  law ;  and  since  the  resump- 
tion of  epecie  payments  in  that  country  after  the  terrible  wan 
with  Napoleon,  the  act  rechartering  the  Bank  of  England  has 
made  its  notes  a  l^al  tender.^  A  bank  with  similar  powers  was 
organized  in  this  country  for  like  purposes  under  an  act  of  Con- 
gress passed  soon  after  the  adoption  of  the  Constitution.  The 
Bank  of  the  United  States  —  for  such  was  its  name  —  was  re- 
garded then  and  for  many  years  after  with  an  almost  superstitions 
veneration,  as  part  of  the  indiq[>ensable  financial  machinery  of 
govemment  It  contributed  materially  in  supplying  the  goyem> 
ment  with  money,  and  gave  to  the  people  a  uniform  currency. 
But  a  corporation  wielding  powers  so  vast  could  not  be  popular; 
and  its  charter  was  not  renewed.  Hence,  in  the  war  with  Great 
Britain  in  1812,  the  nation  became  sadly  straitened.  Large  loons 
found  no  purchasers  on  favorable  terms.  The  Secretary  of  the 
Treasury  was  forced  to  issue  treasury  notes  in  large  quantities, 
which  ran  for  short  periods,  and  were  made  a  l^al  tender  for  aU 
debts  due  the  United  States, —  not,  however,  like  the  more  recent 
legal  tenders,  so  as  to  affect  the  contracts  of  individuals  with  one 
another.  Soon  after  the  return  of  peace  these  notes  were  called 
in,  for  the  finances  of  the  country  at  once  b^an  to  mend.  And 
now  the  United  States  Bank,  widi  features  substantially  as  before, 
was  once  more  put  into  operation,  in  1816,  as  a  remedy  against 
those  ills  from  which  the  people  had  just  escaped.  Part  of  the 
capital  was  subscribed  by  the  Gk>vemment,  which  was  also  repre- 
sented in  the  Board  of  Directors.  To  furnish  a  redeemable  cur^ 
rency,  to  supply  the  public  loans^  to  hold  the  national  deposits, — 
these  were  its  great  objects.  This  bank  shot  out  its  bran<^ee  into 
the  several  States.  The  validity  of  its  charter,  and  the  constitu- 
tional power  of  Congress  to  establish  such  an  institution, 


1.  See    Eneyel.    Britt.    "Monej;'*  Bnidle7»  J.»  in  Lugal  Tender  Cmtm, 

IS  Wmll.  8SS,  569. 
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the  final  Banction  of  the  Supreme  Court^  Notwithstanding  all 
this,  the  United  States  Bank  soon  felL  Its  monopoly  features 
rendered  it  odious.  The  same  opposition  arose  as  before.  Presi- 
dent Jackson  gave  the  corporation  its  d^th-blow;  its  charter 
failed  of  renewal ;  and  bank  and  State  were  once  more  divorced. 

The  sub-treasuiy  system  to  which  the  nation  gradually  drif ted, 
after  some  futile,  but  nearly  successful,  attempts  to  re-establish 
something  like  the  old  United  States  Bank,  has  stood  ever  since, 
though  much  of  its  distinctiveness  is  now  disappearing.  It  was 
the  only  fiscal  agent  of  the  United  States  during  our  war  with 
Mexico, —  the  third  critical  period  of  our  national  finances. 
Banks  and  banking  companies  organized  under  State  charters 
gradually  assumed  the  important  trust  of  furnishing  to  the  country 
a  paper-money  circulation,  their  notes  being  redeemable,  of  course, 
in  specie  on  demand  at  their  respective  counters.  But  with  so 
many  States,  so  many  systems,  and  so  many  banks, —  good,  bad, 
and  indifferent, — a  uniform  and  stable  paper  currency  was  want- 
ing; and  when  our  civil  war  commenced,  in  1861,  these  banks 
suspended  specie  payments  at  once.^ 

The  experiment  of  the  federal  government  with  its  legal  tenders 
opened  the  way,  under  such  favoring  circumstances,  for  a  renewed 
effort  to  give  to  this  broad  continent  a  stable,  permanent,  and  uni- 
form currency;  in  other  words,  to  re-establish  a  sort  of  United 
States  Bank,  shorn  of  its  corporate  powers,  and  now  become  a 
cluster  of  local  institutions  capable  of  creation  on  liberal  terms 
and  without  essential  favoritism.  The  first  of  these  !ITationaI 
Banking  Acts  is  that  of  Feb.  25,  1863,  though  there  is  later  legis- 
lation of  importance  on  the  subject.^  The  details  of  the  system 
are  under  superintendence  of  an  officer  of  govemnrent,  who  looks 
after  the  banks  and  issues  the  bills,  and  who  is  designated  as  the 

t.  See  McCulloeli  v.   Maiyland,  4  i.  See  also  U.  S.  ReT.  State.,  tit 

Wheat.     SI'S.     See     1-4     Schonler'e  Izii.;  ib.  Suppl.  (1874-1881),  68,  1S3, 

Hiitorj  of  the  United  States,  pattim.  217. 

8.  5  Schouler's  United  States,  paa- 
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Comptroller  of  the  Currency.  Banking  aaeociations  are  organised 
to  continue  in  operation,  the  capital  stock  of  each  consisting  partly 
of  United  States  securities  which  are  deposited  at  the  treasury, 
thus  constituting  a  trust  fund  to  secure  its  circulation ;  whereupon 
currency  notes  are  issued  for  a  certain  amount  by  the  ComptroU^ 
to  be  put  into  circulation  in  the  name  of  the  bank.  The  number 
of  banks  to  be  oiganized,  and  the  amount  of  circulating  notes  to 
be  issued,  are  regulated  by  Congress.  These  notes  are  made  re- 
ceivable at  par,  except  for  duties  on  imports,  interest  on  bonds, 
and  redemption  of  the  currency.  National  banks  may  also  be 
designated  as  depositaries  of  public  moneys.^ 

The  number  of  these  institutions  now  in  active  operation  is 
large,  and  their  aggregate  circulation  is  to  the  full  extent  allowed 
by  law.  Many  of  them  are  simply  old  banks  reorganized  and 
bearing  the  same  general  name  as  before,  the  bills  issued  formerly 
under  the  State  charters  having  been  taxed  by  Congress  out  of 
existence.  It  will  be  seen  that  the  new  banking  system  is  built 
upon  the  liational  debt;  for  the  grand  financial  policy  of  the 
government  at  the  time  the  act  passed  was  to  pour  the  banking 
capital  of  the  country  in  time  of  war  into  the  federal  exchequer.^ 
The  system  is  now  supplemented  by  the  Federal  Reserve  Act  of 
1913,  providing  for  the  systematic  pooling  of  bank  reserves  and 
an  elastic  currency  so  as  to  avoid  money  panics. 


5.  The  equalization  of  circulation 
among  the  States  is  repealed,  the  ag- 
gregate circulation  is  left  unlimited, 
and  liberal  provision  is  made  for  or< 
ganizing  new  national  banks  under 
the  act  Jan.  14,  1875,  which  provides 
for  resuming  specie  payments. 

6.  A  number  of  decisions  relative 
to  the  National  Banking  Acts,  which 
it  would  be  foreign  to  out  purpose  to 
set  forth,  may  he  found  in  Bright 
Fsd.    Dig.    ''Banks,''    96.     And 


Lionberger  v.  Rouse,  9  Wall.  468; 
Kennedy  v.  Gibson,  8  Wall.  498; 
Bank  v.  Lanier,  11  Wall.  369.  As 
the  volume  of  our  national  war  debt 
fthrinks  in  sise,  the  question  of  a 
safe  substitute  security  for  a  national 
bank  currency  to  rest  upon  becomes 
(1896)  a  pressing  one.  And  see 
(1917)  more  reeent  kglslatioii  l^ 
Oongress  as  to  buikB,  trilw  eertli- 
cates,  ete. 
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§  351.    Bank  Notes^  etc. ;  How  Far  a  Legal  Tender. 

So  much  then  for  what  b,  Btrictlj  and  properly  speakings  law- 
ful money.  Yet  other  things,  besides  coin  of  the  government  and 
bills  which  are  made  a  legal  tender  by  constitutional  authority, 
are  frequently  considered  ^^  money/'  to  use  a  popular  rather  than  a 
technical  expression.  Thus  the  current  bills  of  a  bank  are  often 
spoken  of  as  ^^  money/'  because,  though  redeemable  on  demand, 
men  pay  them  out  or  take  them  as  though  they  were  gold  and 
silver;  the  great  mass  of  the  community  never  thinking  whether 
they  are  redeemable  or  not,  but  knowing  that  they  pass  current  in 
ordinary  times  for  the  same  amount  in  gold  and  silver  coin, 
besides  being  more  portable.  They  are  so  far  treated  as  money 
that  the  holder  of  one  stolen  from  a  bank  is  not  obliged  to  show 
how  he  came  by  it  in  order  to  recover  upon  it^  But  bank-notes 
are  not,  strictly  speaking,  money,  and  cannot  be  in  the  true  sense 
a  legal  tender.^  Nor  can  bank-bills  be  brought  into  court  as  cash 
if  seasonably  objected  to.'  And  bills,  notes,  or  checks,  not  current 
at  their  par  value  nor  redeemable  on  presentation,  are  not  a  good 
tender,  whether  objected  to  at  the  time  of  payment  or  not^ 

Yet  current  bills  which  are  redeemed  at  the  counter  of  the  bank 
on  presentation,  and  pass  at  par  value  in  business  transactions  at 
the  place  where  offered,  may  become  by  a  corresponding  acceptr 
ance  a  good  tender.^  So,  for  that  matter,  upon  mutual  intent,  may 
be  a  check,  or  even  foreign  money.^  For  the  principle  here 
applied  is  that  the  creditor  elected  to  receive  the  thing  paid  over 


7.  See  Wyer  v.  Dorebeeter,  fte.. 
Bank,  11  Cueh.  51.  But  see  De  la 
Ghaomette  t.  Bank  of  England,  9 
B.  ft  C.  20S.  This  ie  a  privilege 
which  applieff  to  negotiable  instm- 
mente  generally.  See  toI.  ii,  part  iv, 
c.  1. 

6.  Hallowell  Bank  v.  Howard,  13 
Mass.  234;  Pickard  v.  Bankes,  13 
East,  20;  Morse  Banke,  397. 

9.  Hallowell  Bank  t.  Howard,  13 
'MasB.  234i 


1.  Ward  V.  Smith,  7  Wall.  447; 
Ontario  Bank  v.  Ligbtbody,  13  Wend. 
105. 

a.  n>. ;  Pickard  t.  Bankes,  13  Bast, 
20. 

8.  Spratt  V.  Hobbouse,  4  Bing.  173 ; 
National  Bank  v.  Lerfr,  17  R.  I.  746 ; 
Ehrensperger  v.  Anderson,  3  Ex.  148; 
Taylor  v.  Wilson,  11  Met.  44.  8e^ 
9  367. 
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as  moneyy  and  that  such  was  the  mutual  understanding  at  the  tune 
of  payment.  Aooordingly  we  find  that  the  ^'mon^  count"  in 
pleading  —  so  called  because  founded  on  an  express  or  implied 
promise  to  pay  money  in  consideration  of  a  preexisting  -debt  — 
may  be  supported  under  such  circumstances,  though  no  ^*  money  " 
was  received  by  defendant,  but  only  bank-notes  or  other  property 
which  he  received  as  money/  And  it  may  be  added  that  the 
words  ^^  bank-bill ''  and  ^^  bank-noto  "  are  often  used  indifferently 
and  with  tho  same  meaning/ 

§  352.  *'  Money,"*  ''  Cash/*  etc,  in  Testamentary  Trusts,  and 
CoUoQuial  Use. 
In  cases  arising  upon  the  construction  of  a  will  (where  a  tes- 
tator's intent  is  the  pole-star  for  judicial  guidance),  we  often  find 
considerable  latitude  allowed  in  determining  what  shall  pass  as  a 
bequest  of  ^^  money."  Under  a  bequest  of  ^^  all  the  money  which 
shall  be  left  at  my  decease,"  courts  have  gone  so  far  as  to  decide, 
upon  a  general  construction  of  the  whole  will,  that  promissory 
notes  and  other  securities  for  the  payment  of  money  pass.^  And 
some  have  said  that  money  is  a  genus  that  comprehends  two 
species, —  ready  money  and  money  due.^  Certainly  current  bank- 
notes on  hand  and  money  balances  due  at  the  bank,  would  fre- 
quently be  treated  as  money,  out  of  r^ard  to  the  testator's  intent.* 
"  Cash  "  and  "  ready  money  "  or  "  money  in  hand,"  are  terms 
which  require,  however,  a  stricter  interpretation.'    Where  a  rule 

4.  See  Bouv.  Diet  "Ifon^  had  fi92.  Notwithstanding  the  Turying 
snd  received ; "  1  Ohitty  PI.  351  et  deeieione  of  the  coorte  as  to  what 
99q.  paaeee  under  a  bequest  of  "money," 

5.  Eastman  t.  Conmionwealih,  4  they  are  certainly  lese  inclined  to  in- 
Gray,  416.  dude  promissory  notes,  bonds,  mort- 

6.  Morton  v.  Perry,  1  Met.  44e.  gages,    and    other    securities,    than 

7.  See  Shelmer's  Case,  Oilh.  £q.  current  bank-bills  and  deposits  at  a 
200.  bank.     See   cases  cited   fai   2    Redf. 

8.  Mann  v.  Mann,  1  Johns.  Gh.  Wills,  2d  ed.,  103  et  seq.  Not  even 
331;  Dabney  ▼.  Gottrell,  9  Gratt.  public  stocks  can  be  strictly  deemed 
572.  money.     Gosden  v.  Dotterill,  1  My. 

t.  See  Beaks  t.  Crisford,  13  Sim.      ft  K.  56.     But  in  an  English  case, 
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is  relaxed  out  of  regard  to  the  intent  of  a  testator  (who  cannot  be 
supposed  to  know,  ordinarily,  just  how  much  money  will  be  on 
his  person  in  coin,  rather  than  in  a  bank,  when  he  dies),  we  can- 
not well  construct  a  definition  from  the  precedents ;  and  **  money/' 
as  corporeal  rather  than  incorporeal  property,  as  a  chose  in  pos- 
session rather  than  a  chose  in  action,  as  a  lawful  tender  for  debts, 
a  medium  of  exchange  and  a  standard  of  value,  rather  than  some- 
thing current  and  redeemable,  is  quite  different  from  that  vague 
ideal  thing  **  money  "  which  lurks  in  a  dying  man's  brain  and  so 
too  occurs  in  colloquial  use,  as  something  almost  synonymous  with 
personal  property  and  comprehensive  enough  to  embrace  th^ 
general  residue  of  one's  personal  estate.^ 


Bank  of  England  notes  were  thns 
included,  with  gaineas  and  sover- 
eigns, while  country  bank-notes  were 
treated  as  standing  on  the  same  foot- 
ing with  promissory  notes,  and  so 
excluded.  Brooke  y.  Turner,  7  Sim. 
S71.  We  have  already  noted  that 
Bank  of  England  bills  have  served 
in  England  as  a  legal  tender.  Supra, 
§  350. 

Under  a  statute  which  permits  of 
sales  for  **cash"  only,  ready  money 
transactions  are  intended  and  sales 
on  credit  are  excluded.  Such,  too, 
is  the  colloquial  distinction. 

1.  See  1  Jarm.  Wills,  1861,  730^ 
737,  and  cases  cited;  Legg  ▼.  Asgill, 
cited  4  Russ.  369;  2  Redf.  Wills,  2d 
ed.,  103  et  9eq.;  1  Sohoul.  Wills,  etc., 
§  505. 

Once  more:  since  bank-bills  are 
carried  about  on  one's  person  aa 
cash,  and  circulate  in  a  community 
on  the  peculiar  footing  of  a  current^, 
—  redemable    or    irredeemable,    yet 


seldom  redeemed  on  the  holder's  de- 
mand, but  rather  taken  by  one  indi« 
Tidual  to  be  paid  over  to  another, — 
we  cannot  doubt  ( though  the  question 
was  probably  never  raised),  that 
when  a  wife  dies  leaving  a  husband 
surviving  her,  the  common  law  gives 
him,  absolutely  and  at  once,  what- 
ever bank-bills  she  leaves,  as  well 
as  her  "lawful  money,''  strictly  so 
called.  Yet,  from  want  of  a  clear 
conception  of  the  terms  to  be  used  in 
personal  property,  it  has  been  usual 
to  say  that  the  wife's  chosea  in  po9- 
session  go  absolutely  to  the  husband, 
while  her  choaes  in  notion  do  not,  un- 
less he  reduced  them  into  possession 
during  her  lifetime.  See  Schoul. 
Hus.  ft  Wife,  §§  150,  151.  That,  in 
our  opinion,  mere  current  bills  are 
incorporeal,  or  closes  in  action,  while 
"lawful  money"  is  a  chose  in  pos- 
session, we  have  already  sufficiently 
intimated  in  this  chapter. 
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i  353.    Chittiels  to  be  Hereafter  Conddered  are  XncorporeaL 

From  corporeal  thingB  peraonal,  or  ehoses  in  possession,  we  now 
oome  to  incorporeal  dungB  personal  or  choses  in  action;  and  hay- 
ing considered  sufficiently  those  kinds  of  property  which  one  can 
touch  and  see,  whose  enumeration  is  needless  since  their  legal 
incidents  are  for  the  most  part  the  same,  we  shall  for  the  remainder 
of  the  present  volume  devote  ourselves  to  property  of  that  descrip- 
tion which  cannot,  strictly  speaking,  be  seen,  touched,  or  handled, 
and  which  has  only,  an  ideal  existence.  This  latter  kind  gives  rise 
to  various  peculiar  species  which  require  legal  distinction.  That 
our  treatment  of  the  subject  nkay  be  logical  and  prc^ressive,  we 
shall  first  speak  of  that  simplest  species  of  an  incorporeal  chattel 
which  is  known  as  a  debt 

§  354.    Simple  Chattel  Incorporeal;  Debt  Defined,  etc 

A  debt,  as  one  readily  gathers  from  its  Latin  derivation,  is  some- 
thing owed.  The  person  to  whom  it  is  owed  is  the  creditor:  the 
person  owing  it  is  the  debtor.  ^^  The  legal  acceptation  of  debt  is," 
says  Blackstone,  ^^  a  sum  of  money  due  by  certain  and  express 
agreement:  as,  by  a  bond  for  a  determinate  sum;  a  bill  or  note; 
a  special  bargain ;  or  a  rent  reserved  on  a  lease ;  where  the  quan- 
tity is  fixed  and  specific  and  does  not  depend  upon  any  subsequent 
valuation  to  settle  it."  ^  But  perhaps  the  words  "  certain  and 
express  "  here  used  are  rather  too  strong ;  for  the  creation  of  a 
debt  may  be  proved  by  any  circumstances  which  raise  an  agreemeht 
by  implication ;  and  in  a  less  technical  sense  the  word  debt  may 
sometimes  be  popularly  used  to  denote  any  claim  for  money,  or 
any  kind  of  a  just  demand.  But  we  most  properly  use  the  word 
debt  as  denoting  in  law  that  money  is  owed ;  also  that  the  money 

1.  3  Bl.  Com.  154. 
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is  owed  by  virtue  of  some  agreement  or  contract  between  the  par- 
ties; also  that  a  fixed  and  specific  amount  is  due,  and  not  some- 
thing to  be  ascertained  by  valuation  hereafter.^  To  a  debtor  cor- 
responds the  creditor;  and  the  reciprocal  rights  of  debtor  and 
creditor  are  defined  bj  positive  rules  of  law  which  equity  cannot 
vary.^ 


§  355.    ''  Obligation ''  Distinguished  fnmi  Debt;    a  Word  of 
Larger  Scope. 

As  a  word  of  larger  scope  than  debt  we  sometimes  use  the  term 
^^  obligation."  Now,  obligations  may  be  legal  and  l^ally  binding, 
or  moral  and  only  morally  binding.  A  l^al  obligation  should 
always  be  a  moral  one  likewise ;  but  all  moral  obligations  are  not 
necessarily  legaL  An  obligation  is  that  which  binds  one  to  do 
something ;  and  a  legal  obligation  binds  a  person  to  do  something 
agreeably  to  the  laws  of  the  land.  An  obligation,  in  other  words, 
is  a  duty ;  and  corresponding  to  duties  and  obligations  are  rights. 
But  a  person  may  be  under  a  variety  of  obligations;  he  may  be 
obliged  to  do  a  piece  of  work,  or  to  follow  the  instructions  of  a 
superior,  or  to  pay  money;  and  the  person  to  whom  he  is  thus 
bound  has  a  corresponding  right  to  exact  the  fulfilment  of  the 
obligation.  But  the  only  right  corresponding  to  a  debt  is  that  of 
receiving  satisfaction  in  money  or  its  equivalent;  and  the  only 
thing  owed  is  money  or  what  may  be  accepted  as  its  equivalent. 
A  debt,  then,  corresponds  most  nearly  to  a  money  right;  though 
there  may  be  ^^  money  rights,"  so  called,  growing  out  of  demands 


a.  See  Bouy.  Diet.  ''Debt;"  S  Bl. 
Com.  465;  Cable  t.  McCmie,  SS  Mo. 
371;  Gray  v.  Bennett,  3  Met.  822; 
Milldam  Foundry  t.  Hovey,  21  Pick. 
417. 

A  tax  U  not  in  its  eseential  char- 
aeteristics  a  debt  nor  in  tbe  nature  of 
a  debt;  it  is  not  founded  on  oontraei 
or  agreement,  but  operates  in  ii^ 
vUum;  whereaa  a  debt  is  a  svnn  of 
BKMiey    due   by    sgreementy    and    is 


founded  upcm  a  contract  express  or 
implied.  Statutes  as  to  taxes  are  to 
be  interpreted  accordingly,  as  to  the 
presumed  legislatiye  intent.  Lane 
County  T.  Or^on,  7  Wall.  80,  citing 
Camden  v.  Allen,  2  Dutcher,  398,  and 
other  cases;  Hagar  ▼.  Reclamation 
District,  111  U.  8.  701.  Nor  is  a 
fine  imposed  by  a  court  a  ''debt.*' 
Spalding  v.  New  York,  4  How.  21. 
8.  Adler  v.  FentoUj  24  How.  407. 
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for  injuriflB  as  well  as  demandB  undor  a  oontraoi» — oomBpcmding, 
indeed,  to  any  dutj  or  obligation  of  odb  perwn  to  pay  manej  otot 
to  another/ 


But  the  word  ^*  obligation  "  in  English  kw  has  sometinieB  quite 
a  technical  meaning,  which  we  may  as  well  notice  before  passing 
further.  It  was  from  an  early  period  used  to  denote  a  bond  con- 
taining  a  penalty,  with  a  condition  annexed  for  the  payment  of 
money,  performance  of  covenants,  or  the  like^  therein  differing 
from  a  bill,  which  is  generally  without  a  penalty  or  condition, 
though  it  may  be  obligatory;  namely,  to  denote  a  deed  whereby  a 
man  binds  himself  under  a  penalty  to  do  a  thing.^  The  obligor  is 
the  person  who  makes  the  bond  or  engages  to  perform  the  obliga- 
tion; and  the  person  in  whose  favor  the  obligation  is  contracted 
is  the  obligee.  Any  obligation  may  be  personal,  in  the  sense  that 
the  obligor  binds  himself  to  perform  an  act  without  directly  bind- 
ing his  property  for  its  performance;  or,  again,  personal,  in  the 
sense  that  he  binds  himself  only,  without  including  his  heirs  or 
representatives;  or,  on  the  other  hand,  the  obligation  may  be 
binding  on  one,  and  his  heirs  and  representatives;  or  it  may  be 
on  the  strength  of  certain  property,  specially  pledged  or  given  as 
security  for  its  performance.  So  obligations  may  be  expressed, 
or  they  may  be  implied  at  law. 


§  356.    Classificaticm  of  Debts;  Priority. 

Coming  back  to  the  subject  of  debts,  we  find  them  divided  into 
three  leading  classes,  according  to  the  manner  in  which  they  are 
evidenced.  The  first  class  consists  of  debts  of  record ;  the  second 
of  specialty  debts,  or  debts  by  contract  under  seal ;  the  third^  of 
debts  founded  upon  simple  contract.^  For  by  the  old  common 
law,  different  degrees  of  security  were  conferred  upon  the  creditor 

4.  Bout.  Diet.  "Obligation;  "  Inst.  6.  See  S  Swell's  Bl.  Com.  465;  3 
3,  14;  2  Pothier  Obi.,  Eyans's  ed.  ib.  154;  Whmb.  Pen.  Prop.,  ITth  Bag. 
56;  Cro.  Jae.  251,  9  373.  ed.  S20;  Boot.  Diet  '"Debt" 

5.  lb.;    Co.   Utt.   17»;   Oom.   Dig. 
<«  Obligatkm." 
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ftooording  as  the  debt  due  him  came  within  one  or  other  of  these 
three  daseoB ;  though  this  rule,  one  of  priority,  has  been  greatly 
disturbed  of  late  years  by  statute,  both  in  England  and  the  United 
States ;  ^  for  the  mode  of  subjecting  a  debtor's  property  to  the 
demands  of  his  creditors  rests  in  the  wisdom  of  the  legislature. 
Let  us  examine  these  classes  in  turn. 

§  357.    Debts  of  Record,  etc. 

A  debt  of  record,  then,  is  a  debt  which  is  due  by  the  evidence  of 
some  court  of  record.  But  what  is  a  court  of  record?  It  was 
formerly  said,  by  English  writers,  that  every  court,  by  having 
power  given  to  it  to  fine  and  imprison,  became  a  court  of  record.^ 
But  such  a  definition  is  quite  insufficient  for  us  of  the  present 
day.  In  this  country,  and  in  England  likewise,  statutes  abound 
which  create  and  define  the  jurisdiction  of  the  courts,  and  declare 
further  that  they  shall  be  courts  of  record ;  having  more  reference, 
apparently,  in  conferring  this  title,  to  considerations  of  conveni- 
ence,—  to  the  inquiry  whether  the  court  does  an  important  local 
business  or  not, —  than  to  definite  principle.  Blackstone  is  nearly 
right  when  he  argues,  from  the  primary  meaning  of  words,  that 
a  court  of  record  is  one  where  the  acts  and  proceedings  are  enrolled 
for  a  perpetual  memorial  and  testimony.'  Still,  this  is  not  a 
decisive  test,  even  without  reference  to  statutes.^  Chief  Justice 
Shaw,  of  Massachusetts,  gave  a  good  definition  of  a  court  of  record 
when  he  defined  it  as  a  judicial,  organized  tribunal,  having  attri- 
butes and  exercising  functions  independently  of  the  magistrate 
designated  generally  to  hold  it.^ 


7.  See  Schoul.  WiHs  ft  Ex'rs,  SI  4^0* 
41»8;  Wins.  Ez'tb,  10th  ed.  757. 

8.  Bac.  Abr.  tit.  "  Courts,"  D. 

9.  3  Ewell's  Bl.  Com.  24,  2*5. 

1.  See  remarks  in  Woodman  ▼.  In- 
habitants of  Somerset,  37  Me.  29; 
Chitty'ff  n.  to  3  Bl.  Com.  25. 

8.  Ea  parte  Gladhill,  8  l^et.  170. 

As  to  the  judgment  of  a  justice  of 
t^  peace,  see  State  v.   Johnscm,   7 


Ired.  231;  Sherwood  t.  Johnson,  1 
Wend.  443.  And  see  Holt  v.  Murray, 
1  Sim.  485. 

The  tendency  in  this  country  is  to 
make  every  court  over  which  a  judge 
presides  a  court  of  record.  We  have 
courts  of  the  United  States  and 
courts  of  the  several  States.  There  is 
the  Supreme  Court  of  the  United 
Statee,  also  the  later  Court  of  Ap- 
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r  .  By  debts  of  record  we  mean  thoae  debts  which  are  due  bj  the 
judgment  of  a  oourt  of  record  and  so  evidenced  by  such  record. 
A  judgment  varies  in  its  nature  according  to  the  nature  of  the 
action,  the  plea,  the  issue,  and  the  manner  and  result  of  the 
decision.  A  judgment  may  be  interlocutory,  where  the  amount 
of  damages  is  not  ascertained ;  or  final,  where  they  are  fixed  and 
definita  Judgment  is  entered  on  the  record.  But  judgment  is 
not  necessarily  awarded  upon  the  decision  of  an  issue;  for  an 
action  may  be  cut  off  and  never  oome  to  an  issue  through  failure 
of  the  party  to  follow  up  his  suit,  in  which  case  the  opposite  party 


peals,  and,  going  lowar  down,  we  find 
the  Cirenit  and  District  Courts, —  all 
courts  of  record.  There  is  a  Supreme 
Gourt,  or  perhaps  a  etill  higher  Court 
of  Appeals  in  each  State,  with  in- 
ferior tribunals,  such  as  County,  Dis- 
trict, or  Superior  Courts;  also  Police 
Courts;  the  title  and  functions  of 
local  courts  depending  upon  local 
legislation.  All  of  these  are,  gener- 
ally speakinic,  made  courts  of  record. 
Equity  and  common-law  functions 
are  in  most  parts  of  our  country 
blended  in  the  courts  of  supreme  Ju- 
risdiction; probate  jurisdiction  being 
lodged,  however,  in  special  indepen- 
dent tribunals  in  the  first  instance, 
with  the  right  of  appeal;  while  civil 
and  criminal  business  is  divided 
among  the  inferior  tribunals,  just 
noted,  according  to  convenience.  It 
is  a  fundamental  principle  of  Amer- 
ican policy,  that  the  judiciary  shall 
be  separated  from  the  executive  and 
legislative  branches.  But  in  England, 
and  at  the  old  comMon  law,  the  king 
was  the  fountain-head  of  authority, 
and  there  is  still  a  closer  assimilation 
found  of  the  three  great  departments 
of  government  than  in  this  country. 
For  in  England,  Parliament,  the  law- 


maldng  power,  is  also  the  supreme 
oourt  of  the  land;  while  the  superior 
courts  of  record  are  the  House  of 
Lords,  Chancery,  the  Courts  of 
Queen's  Bench,  Common  Pleas,  and 
Exchequer;  and  there  are  other 
courts  with  jurisdiction  in  probate, 
divorce,  admiralty,  and  ecclesiastical 
matters,  most  or  all  of  which  are  de- 
fined by  statute  as  courts  of  record. 
It  is  said  that  the  inferior  courts  of 
record  in  that  country  generally  con- 
sist of  the  nfumeroos  courts  estab- 
lished throughout  the  country,  under 
the  recent  acts  for  the  more  easy 
recovery  of  small  debts  and  demands 
in  England.  See  Wms.  Pers.  Prop., 
17th  Bng.  ed.,  224;  also,  Bouv.  Diet. 
"Court  of  Record."  By  the  Eng- 
lish Judicature  Act,  1873,  as  amended 
by  the  Judicature  Acts  of  1875  and 
1876,  former  hig^  courts  are  consoli- 
dated into  a  Supreme  Court  of  Judi- 
cature, and  a  High  Court  of  Justice, 
and  Court  of  Appeal  are  constituted; 
appeal  to  the  House  of  Lords  being 
likewise  defined.  See  Fisher  Digest, 
Praetioe  (187(K1S80).  And  see  still 
later  Act  44  and  46  Viet.,  c.  68 
(1881). 
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beoomes  the  victor;  as  where  the  defendant  defaults,  or  the  plain- 
tiff nonsuits,  and  there  is  oonsequentlj  no  actual  exercise  of  judg- 
ment on  the  part  of  the  court ;  ^  or  where  ^^  neither  party ''  is 
entered. 

Books  of  practice  have  much  to  say,  in  this  connection,  of  a 
warrant  of  attorney  to  confess  judgment  This  warrant  of  attor- 
ney is  a  security  given  generally  by  the  defendant  to  the  plaintiff 
on  compromising  an  action,  or  even  where  no  action  id  pending; 
being  so  called  because  it  authorizes  the  person  to  whom  it  is  given 
to  appear  for  the  defendant  in  court  and  receive  a  declaration  in 
an  action  of  debt  for  the  amount  of  the  intended  judgment  debt, 
and  thereupon  to  confess  the  action  or  suffer  judgment  to  go  by 
default  against  him/  Like  most  securities, for  money  by  way  of 
penal  bond,  the  penalty  is  usually  as  security  for  about  half  the 
sum  expressed,  and  is  accompanied  by  a  defeasance^  which,  as  the 
name  implies,  defeats  the  full  operation  and  confines  it  to  the  debt 
and  interest  only.  A  warrant  of  attorney  of  this  kind  is  generally 
under  seal,  though  it  has  been  held  that  the  seal  is  unnecessary.' 
These  warrants  are  often  taken  in  an  underhand  way,  and,  giving 
parties  employing  counsel  or  familiar  with  court  practice  a  decided 
advantage,  they  lead  frequently  to  fraudulent  and  oppressive  acts 
against  the  debtor,  besides  operating  injustice  to  the  other  cred- 
itors. While  force  is  given  to  them  still  in  England  and  many 
parts  of  this  country,  legislation  frequently  makes  it  necessary  to 
have  them  recorded  in  order  that  the  judgment  debt  shall  have 
priority,  and  renders  the  judgment  void  if  corruptly  or  fraudu- 
lently obtained.  Whatever  the  condition  thus  imposed  by  local 
statutes,  the  party  having  a  warrant  of  attorney  must  comply  with 
it  strictly.^ 

8.  Stephen  Pleading,  108-111 ;  3  Bl.  5.  Kinnersky  t.  Miueen,  5  Tanni. 

Com.  397.  964. 

4.  See  Tidd^  Praet.   3d   Am.  ed.  0.  Lawless  t.   Hackett,   1&  Johns. 

345  et  9eq,;  Wms.  Pen.  Prop.  17th  149;   Ronndy  ▼.  Hunt,  24  111.  598; 

Kni?.  ed.,  p.  231,  n.;  Cathbert  ▼.  Dob-  Harwood   v.    Hildreth,    3    Zabr.    51; 

bin.  1  C.  B.  378.  Follerton's  Appeal,  46  Penn.  St.  144; 

Bryan  ▼.  Child,  5  Ex.  368. 
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certain  sum  of  money.  It  may  be  for  a  variety  of  purposes :  as, 
for  instance^  to  perform  an  award,  to  execute  a  conveyance,  to 
refund  payment  of  a  legacy  in  certain  contingencies,  and  so  on. 
There  are  official  bonds,  as  that  a  treasurer  shall  perform  his  duties 
properly,  and  bonds  or  indemnity  to  secure  a  person  who  pays  over 
money  under  doubtful  circumstances  against  the  risk  of  compul- 
sion to  pay  again.  Statutes  require  bonds  to  be  given  under  a 
great  variety  of  circumstances;  and  under  the  head  of  shipping 
we  find  bottomry  and  respondentia  bonds.  Bonds  are  frequently 
given  with  sureties,  who,  in  default  of  the  principal  party,  are 
themselves  liable  for  the  debt. 

§  361.    The  Same  Subject. 

The  mere  recital  of  a  debt  under  hand  and  seal  is  held  to  be  no 
specially  debt.  For  while  a  recital  of  the  existence  of  a  debt  may 
amount)  by  reference  to  the  context,  to  an  implied  contract  or 
covenant  to  pay,  it  does  not  of  itself  necessarily  imply  such  a  con- 
tract or  covenant.'  And  if  there  be  a  conveyance  on  trust,  the 
mere  conveyance  does  not  amount  to  any  contract  on  the  trustee's 


good  and  lawful  money  of  the  United 
States,  to  be  paid  to  the  said  G.  D., 
his  executors,  administrators,  and  as- 
signs; to  w^hich  payment,  well  and 
truly  to  be  made,  I  do  bind  mysi^lf, 
my  heirs,  «-xecutors,  and  administra- 
tors, firmly  by  these  presents.  Sealed 
with  my  seal,  dated"  [at  such  a 
time].  Here  we  observe  that  execu- 
tors and  administrators  are  bound  in 
express  terms  as  well  as  the  heirs; 
though  a  covenant  or  bond  does  not 
need  these  words,  since  the  mention 
of  "heirs"  alone  would  make  it 
equally  effectual.  Co.  Litt.  209  a; 
Barber  ▼.  Fox,  d  Wms.  Saund.  136. 
This  form  .would  suffice  for  a  simple 
Ixmd;  but  in  a  conditional  bond  the 
condition  follows.  Thus,  if  the  con- 
dition be  to  pay  money,  these  words 


might  follow:  ''The  condition  of  this 
obligation  is  vnoh,  that  if  the  above- 
bound  A.  B.,  his  heirs,  executors,  and 
administrators,  or  any  of  them,  shall 
and  do  well  and  truly  pay,  or  cause 
to  be  paid,  unto  the  above-named 
C.  D.,  his  executors,  administrators, 
or  assigns,  the  full  and  just  sum  of 
five  hundred  dollars,  lawful  money  as 
aforesaid,  with  interest  for  the  same 
at  the  rate  of  six  per  oent.  per  an- 
num, on  or  before  [such  a  date], 
without  fraud  or  furth^  delay  [or 
without  any  deduction  or  abatement 
whatsoever],  then  this  obligation  shall 
be  void,  otherwise  shall  remain  in  full 
force  and  virtue." 

7.  Lacam  v.  Mertins,  1  Ves.  Sen. 
313;  Ivens  v.  Elwes,  3  Drew.  25;  6 
Do  O.  M.  &  G.  572. 
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part;  whence  it  follows  that  a  mere  breach  of  trust  does  not  con- 
stitute  a  specialty  debt;  the  more  so  if  the  tmstee  never  ezeoated 
the  deed.  But  it  is  otherwise  if  the  language  of  the  deed  be  dear 
and  strong  enough  to  raise  a  covenant  on  his  part^  Breaches  of 
trust  are  generally  ranked  per  se  among  simple-contract  debts; 
jet  in  cases  where  the  debt  and  breach  of  trust  both  arise  from  the 
violation  of  some  obligation  under  seal,  they  are  entitled  to  rank 
with  specialty  debts.'  Debts  due  by  covenant  are,  of  course,  spe- 
cialty debts  of  the  same  nature  as  those  by  bond.^  And  debts  'by 
mortgage  are  usually  ranked  in  this  same  class,  because  of  the 
covenant  or  bond  which  is  expressed  for  payment  of  the  money; 
though  in  respect  merely  to  the  promissory  note  which  the  mort- 
gage secures,  they  would  seem  to  belong  to  the  ckss  of  simple- 
contract  debts.^ 


S.  Ad^  V.  Arnold,  2  De  G.  M.  ft  O. 
430,  437;  2  Wms.  Ez'rt,  10th  JSng. 
ed.  771;  Richardson  t.  Jenkins,  1 
Drew.  477. 

9.  Benson  v.  Benson,  1  P.  Wms. 
130;  Tnmer  v.  Wardle,  7  Sim.  80;  2 
Wms.  Ex'rs,  10th  Eng.  ed.  771. 

1.  See  2  Wms.  Ex'rs,  10th  Eng.  ed. 
771,  and  cases  cited;  Plumer  t.  Mar- 
chant,  3  Burr.  1380. 

a.  See  Qalton  y.  Hancock,  2  Atk. 
435;  Howell  ▼.  Price,  1  P.  Wms.  291. 
There  are  numerous  decisions  as  to 
bonds.  For  instance,  the  writing 
which  purports  to  be  an  obligation 
should  name  the  obligee.  Pelham  v. 
Grigg,  4  Ark.  141;  Phelps  v.  Call,  7 
Ired.  262.  But  it  is  unnecessary  that 
the  obligor's  name  should  appear  in 
tiie  bond,  provided  it  be  signed  and 
sealed  by  him.  Pequawkett  y.  Mathes, 
7  N.  H.  230;  Smith  y.  Crooker,  5 
Mass.  538;  Ex  parte  Fulton,  7  Cow. 
484 ;  Ahrend  v.  Odiome,  125  Mass.  50. 
A  bond  should  be  signed,  sealed,  and 
dellyered  in  order  to  gain  full  force. 


And  the  usual  rules  applieable  to 
tracts  under  seal  here  apply.  Aa 
ante<dated  bond  does  not  bind  for  ilis 
period  preceding  delivery,  if  the  lan- 
guage is  not  retrospective.  Hyatt  ▼• 
Sewing-Maehine  Co.,  41  Mich.  MS. 
See  Graves  ▼.  Lebanon  Nat.  Bank,  10 
Bush,  23.  A  statute  bond,  to  be  good 
as  such,  must  be  conditioned  and  eoE^ 
cuted  according  to  all  the  statute  n-^ 
quirements.  But  if  not,  it  might  be 
good  at  the  common  law.  Howard  ▼. 
Brown,  21  Me.  385 ;  1  Brock.  177. 

Where  a  bond  is  conditioned  for 
the  payment  of  a  certain  sum,  and 
no  time  is  fixed  therein  for  payment, 
it  is  in  law  a  covenant  for  immediate 
payment.  Rhoades  v.  Reed,  89  Penn. 
St.  436.  When  a  bond  has  a  condi- 
tion for  performance  preceded  by  re- 
citals, it  is  a  general  rule  that,  where 
the  undertaking  is  general,  its  obliga- 
tory force  shall  be  limited  within  the 
recitals.  Sanger  v.  Baumberger,  61 
Wis.  502.  Where  the  conditions  of  a 
bcNid  wlhich  are  not  sustainable  are 


S85 


S  361 


TH>  I^W  or  PUSOlTAI.  PBOntBTT. 


[ 


A  bond  is  good,  though  a  voluntary  one;  that  is  to  say,  where 
no  oouflideration  was  contracted  for  or  expected.^  For  where  we 
eay  that  the  ^^  want  of  consideration  "  is  a  defence  to  a  bond,  we 
mean  that  where  the  obligor  fails  to  receive  the  consideration  con- 
tracted for,  and  on  the  faith  of  which  he  entered  into  the  obliga- 
tion,  he  need  not  pay  his  bond.^  At  the  same  time,  a  voluntary 
bond  is  postponed  in  equity  to  all  creditors,  even  to  those  who  have 
simple-contract  debts ;  on  the  broad  principle  that  volunteers  can- 
not stand  in  the  way  of  one's  creditors, —  a  principle  subject  to 
some  exceptions.'  In  general  a  bond  under  seal  imports  a  con- 
sideration.^ 


Befferable  from  those  wliioh  are,  the 
Utter  hold  good  pro  tanto.  United 
States  v.  Mora,  97  U.  S.  413. 

Sureties  to  a  penal  bond  are  not 
holden  if  the  person  named  as  prin- 
eipal  fails  to  eKecute.  Russell  ▼. 
Annable,  10&  Mass.  72. 

8.  Lomas  ▼.  Wright,  3  Myl.  ft  K. 
769;  Candor's  Appeal,  27  Penn.  St. 
HIT;  Areher  v.  Hart,  5  Fku  234; 
U.  S.  Dig.  Ist  Series,  Bonds,  19; 
Vrooman  v.  Phelps,  2  Johns.  177;  2 
Mass.  159.  An  illegal  consideration 
▼itiates  a  bond.  U.  S.  Dig.  1st  Series, 
M,  29. 

4.  See  Lewib,  C.  J.,  in  Candor's 
Appeal,  27  Penn.  St.  119;  Mount 
Pleasant  v.  Hobart,  25  Kan.  719. 
Parol  evidence  of  the  circimistanoes 
of  the  transaction  is  now  usually  ad- 
mitted.   Chicago  y.  Gage,  95  III.  593. 

5.  See  1  Eq.  Cas.  Abr.  84,  pl.  2; 
Stephens  v.  Harris,  6  Ired.  Eq.  57; 
Tanner  ▼.  Byne,  1  Sim.  160;  Payne 
▼.  Mortimer,  4  De  G.  ft  J.  447.  The 
duty  of  executors  and  administrators 
in  settling  the  estate  of  the  dead  per- 
son whom  they  represent  is  usually 
to  pay  d^ts  all  the  same,  whether 
due  presently  or  in  the  future.  And 
yet  a  mere  contingent  debt  is  not 


recognised  until  the  oontingcB^ 
transpires  and  the  debt  becomes  ab- 
solute. 5  Co.  2S  b;  2  Sehoul.  Wflls 
ft  Ex'rs,  §  1428;  Bead  v.  Blnnt»  5 
Sim.  567;  Bacon  ▼.  Thorp,  27  Conn. 
251 ;  2  Wms.  Ex'rs,  10th  Eng.  ed.  773, 
and  cases  cited.  Such  quefttions  come 
up  in  dealing  with  bonds  of  indem- 
nity and  the  like,  wihich  would  oooa- 
•ion  great  perplexity  did  not  equity 
mould  its  doctrines  to  meet  each  case. 
The  law  formerly  was,  that  on  breadi 
of  any  part  of  the  condition  the  wliole 
penalty  became  due;  and  judgment 
and  execution  might  be  had  thereon, 
subject  only  to  the  interfer«iee  of 
equity  upon  application  for  reUeff. 
But  now  the  obligee  must  usually,  in 
common-law  practice,  state  or  assign 
the  breaches  made  by  the  obligor, 
when  he  sues;  and  though  judgment 
be  recovered  for  the  whole  penalty, 
execution  issues  only  for  damages  in 
respect  to  the  breadies  actually  oonn 
mitted,  and  the  judgment  remains  aa 
a  further  security  against  future 
breaches.  Wms.  Pers.  Prop.  5th  Eng. 
ed.  104;  Grey  y.  Friar,  15  Q.  B.  891, 
910.  Bonds  were  formerly  enforceable 
to  the  full  extent  of  the  penal  sum. 
But   equity   sabsequently    interfered. 
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I  362.    Simple-Contrmct  Debts. 

Simple-contract  debts  stand  lowest  on  the  list  And  all  debts 
by  contract  not  under  seal,  whether  verbal  or  written,  belong  to 
this  class;  including  bills  and  notes  in  general  (^^  sealed  notes  " 
being  of  course  excepted),  and  indeed  all  debts  which  have  not 
already  been  enumerated  as  belonging  to  one  or  the  other  of  the 
two  preferred  classes.' 


§  363.  Priority  of  Debts  Depends  Sometimes  upon  the  Parties 
Concerned* 
Hitherto  we  have  considered  the  doctrine  of  priority  of  debts 
according  to  the  nature  of  the  debt.  But  preferences  are  often 
founded  upon  the  parties  concerned  instead  of  the  subject-matter. 
Thus  government  has  long  been  disposed  to  assert  its  own  priority 
over  private  creditors,*  as  in  the  Bankruptcy  Act  of  1898.' 


and  pre^nted  the  creditor  from  en- 
forcing more  than  the  amount  of  dam- 
age he  had  actually  austained.  The 
courts  of  law  adopted  afterwarda  the 
eame  rule.  Finally  came  legislation 
to  confirm  the  practice  by  providing 
that  payment  of  the  lesser  sum  named 
in  the  bond,  with  interest  and  costs, 
should  be  taken  in  full  satisfaction. 
And  now  this  principle  is  fully  reoog- 
nined  in  England  and  America;  and 
bonds  «re  usually  made  out  for  double 
the  amount  of  debt  actually  created, 
in  the  expectation  that  they  will  be 
cut  down  if  sued  upon.  See  Litt. 
340;  Stat.  4  ft  5  Anne,  c.  16,  §§  12, 
13 ;  2  Bl.  Com.  341 ;  Wms.  Pers.  Prop. 
103.  For  unless  there  has  been  vexa- 
tious delay  interposed  by  the  debtor, 
or  the  debt  is  collaterally  secured  as 
by  bond  and  mortgage,  the  universal 
rule  is,  that  no  one  can  recover  more 
than  the  penalty  named  in  the  bond 
either  at  law  or  in  equity.  Clarke 
V.  Seton,  6  Ves.  411;  Clarke  v.  Lord 


Abingdon,    17    Ves.    IDS;    Grant    v. 
Grant,  3  Sim.  340. 

6.  Barrett  v.  Garden,  65  Vt.  431. 

7.  2  Wms.  Ex'rS,  10th  Eng.  ed.  75. 

8.  In  England  the  sovereign  is  pre- 
ferred to  all  others,  provided  the  debt 
be  a  debl  of  record,  or  a  debt  by  spe- 
cialty; and  if  the  debt  be  by  simple 
contract  alone,  he  will  have  preler- 
ence  over  the  other  simple-contraet 
creditors  of  the  debtor,  and,  as  some 
say,  even  over  other  creditors  by  spe- 
cialty. Bac.  Abr.  Ex*rS;  2  Wms. 
Ex'rs,  958.  In  this  country  the 
United  States  has  been  constituted  a 
preferred  creditor  by  statute,  though 
whether  the  right  is  founded  in  sover- 
eign prerogative  seems  not  clearly 
settled.  1  Kent  Com.  243-248,  and 
cases  cited;  Bright.  Fed.  Dig.  75,  717. 
The  United  States  has  the  oonstitu- 
tional  power  to  declare  its  priority  in 
four  cases:  (1)  where  a  debtor  dies 
without  leaving  sufiicient  assets;  (2) 
where  a  debtor  is  a  legal  bankrupt  or 
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§  364.    Rule  as  to  Preferences  Among  Creditors. 

In  l^gal  assets,  attachment  or  execution  creditors  are  as  a  rule 
entitled  to  priority,  subject  of  course  to  pre-existing  liens.    The 


iiMohwit;  (8)  wliere  a  debtor  is  iii> 
aolFent^  and  Tolsntarify  MSlgiM  aU 
of  his  property  to  pay  his  lebts;  (4) 
where  a  debtor  absmts  or  eoneeals 
himself  or  absocmds,  and  his  effects  are 
attached  by  process  of  law.  1  Kent 
Com.  247.  Prerogatives  like  these  are, 
of  course,  in  derogation  of  the  rights 
of  the  citiceiiy  and  should  not  rest 
upon  uncertainty.  The  priority  of 
government  is  not  in  the  nature  of  a 
lien;  nor  can  it  defeat  prior  mort- 
gages, attachm^its,  or  liens  generally, 
which  already  exist  for  the  benefit  of 
private  creditors.  See  Beaston  v. 
Farmer^'  Bank  of  Delaware,  IS  Pet 
102;  Bright.  Fed.  Dig.  75,  717;  Brent 
▼.  Bank  of  Washington,  10  Pet  596. 
The  modem  tendency,  especially  in 
this  country,  is  to  upturn  the  whole 
doctrine  of  priority  according  to  the 
classes  of  debts,  and  where  a  debtor  is 
insolvent  to  introduce  preferences 
among  private  claimants  founded 
rather  upon  considerations  of  decency 
and  humanity.  Thus,  by  the  statutes 
of  most  States,  the  expenses  of  last 
illness  and  funeral,  and  the  adminis- 
tration expensed,  are  placed  upon  the 
common  footing  of  priority  over  all 
the  general  debts  of  a  deceased  person. 
See  3  Redf .  Wills,  249 ;  2  Wms.  Ex'rs, 
10th  Eng.  ed.  739.  And  the  wages  of 
domestic  servants  and  of  laborers  are, 
whether  as  legally  or  morally  bind- 
ing, treated  with  considerable  favor 
wherever  an  insolyent  estate  is  wound 
up.  2  Bl.  Com.  511 ;  S  Wms.  Ex'rs, 
10th  Eng.  ed.  761;  2  Scfaoal.  Wills  ft 
Ex'rs,  §  14^.  So,  too,  the  widow  of 
a  deceased  inaolveDt  has  speelsl  s^ 


lowanoss  granted  lor  the  wanto  of 
herself  sal  children,  that  thqr  mKj 
not  be  lelt  utterly  destitute.  See  2 
Sehoul.  Wills  ft  Ex'rs,  §  1451.  Inmuiy 
parts  of  the  United  States  the  order 
of  paying  the  expenses  and  debts  of 
a  deceased  person  in  case  of  insol- 
vency is  prescribed  by  local  statute. 
2  Schoul.  Wills  ft  Ex'rsk  §  1428,  and 
note.  And  general  bankrupt  or  State 
insolvent  laws  are  expressed  with  cor- 
responding  precision.  See  Wilson  ▼. 
Shearer,  9  Met.  504;  2  Kent  Com. 
419,  n. 

Not  to  examine  more  minutely  the 
American  statutes  on  this  perplexed 
subject  of  priority,  it  is  enough  to 
add  that,  whOe  we  find  a  recognizance 
admitted  to  be  of  higher  dignity  than 
a  debt  by  specialty  by  many  of  our 
courts,  we  sJso  find  that  all  distinc- 
tions as  to  order  of  payment  between 
specialty  and  contract  debts  are  rap- 
idly fading  out  of  American  practice. 
In  some  States,  docketed  judgments 
are  entitled  to  priority  according  to 
the  order  of  docketing.  It  is  quite 
common  to  place  most  simple-contract 
debts  as  on  the  same  footing  with  cer- 
tain specialty  debts.  See  various 
statutes  cited  in  2  Kent  Com.  417- 
419,  n.;  2  Schoul.  Wills  ft  Ex'rs, 
§§  1426-1428.  In  England  such  was 
the  dissatisfaction  in  later  times  with 
the  preferential  distinctions  between 
the  specialty  and  simple^oontract 
debts  of  deceased  persons,  that  Parlia* 
ment,  by  Stat.  32  ft  33  Vict.,  c.  46, 
abolished  (1870)  all  such  priorities. 
In  short,  the  whole  doctrine  of  prior- 
ity  is  riiaped   by   legislation;     and 
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creditor  who  thus  gets  priori^  at  law  is  entitled  to  retain  it 
But  the  principle  which  obtains  in  equity,  and  which  is  recognized 
especially  in  settling  insolvent  estates  of  the  dead  or  living,  is, 
subject  to  the  preferred  classification  already  noticed,  to  share  the 
estate  among  creditors  in  their  just  and  due  proportions.  Yet 
superior  diligence  may  give  a  preference  in  equity,  where  no  ques- 
tion of  insolvent  distribution  arises,  but  the  controversy  is  rather 
over  a  particular  fund ;  and  the  creditor  first  pursuing  the  fund 
will  be  entitled  to  the  benefit  of  it  over  other  creditors.^  Under 
local  insolvent  laws,  the  doubtful  policy  was  sometimes  sustained 
of  permitting  an  insolvent  who  assigns  to  prefer  as  among  his  own 
creditors.^  But  imder  the  Federal  Bankruptcy  Act  of  1898,  which 
superseded  local  laws,  preferences  were  forbidden  by  an  insolvent, 
and  the  trustee  of  the  bankrupt  was  even  authorized  in  certain 
cases  to  recover  from  the  preferred  creditor  money  paid  him  by 
the  bankrupt^ 

§  365.    How  a  Debt  is  Discharged. 

Debts  are  discharged  in  various  ways;  but  the  principal 
method,  according. to  the  law-books,  and  certainly  the  most  proper, 
as  all  creditors  will  admit, —  though  debtors  sometimes  think  others 
wise, —  is  by  payment  And  by  payment  we  usually  mean  the 
discharge  in  lawful  money  of  the  sum  due.  Yet,  as  we  have  seen 
in  the  preceding  chapter,  debts  may  be  practically  discharged  by 
giving  goods  in  return,  or  by  rendering  some  service,  or  by  paying 
checks,  notes,  or  bills,  under  suitable  circumstances,  as  the  accepted 


Mmetimeft  debts  are  dassed  accord- 
ing to  the  form  of  the  debt,  sometimes 
according  to  the  party  creditor,  and 
sometimes  according  to  the  nature  of 
the  debt.  Local  statutes  create  at 
pleasure  purely  arbitrary  preferences. 
And  whatever  the  legal  preference 
among  debts,  existing  liens  on  the 
property,  whether  created  by  law  or 
contract,  must  first  be  satisfied.  See 
Turain  ▼.  Gibson,  3  Atk.  720;  Uoyd 


▼.  Mason,  4  Hare,  132-;  e.  on  Liens, 
pott, 

9.  See  Collier  on  Bankruptcy  for  a 
full  consideration  of  this  statute. 

1.  Codwise  ▼.  Gelston,  10  Johns. 
507;  Gordon  ▼.  Lowell,  21  Me.  251; 
4  Johns.  Ch.  687;  2  Stew.  (Ala.)  378. 

8.  See  Clarke  ▼.  White,  12  Pet.  178 ; 
Fitcpatrick  ▼.  Flannagan,  106  U.  S. 
648. 

8.  See  Collier  on  Bankruptcy. 
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substitute  for  money/  SometuneB  the  duty  to  pay  and  the  rij^t 
to  receive  payment  vest  eventually  in  the  same  person.  A  debt 
may  also  have  been  released  by  the  creditor.  And  when  one  is  a 
bond  fide  bankrupt  or  insolvent,  an  opportunity  is  afforded  him 
by  the  bankrupt  or  insolvent  laws  to  have  all  his  debts  wiped  out 
after  he  has  surrendered  up  his  property  and  otherwise  complied 
with  the  requirements  of  statute.  So,  when  one  dies,  his  debts, 
whether  he  leaves  the  means  for  paying  them  or  not^  become  dis- 
charged by  the  final  settlement  of  his  estate,  and  his  heirs  need 
not  assume  a  dollar  of  them.  And,  to  a  certain  extent,  the  policy 
of  our  law  permits  a  person  to  hold  articles  of  property  necessary 
and  suitable  for  himself  and  his  family,  free  from  the  demands 
of  all  creditors  whomsoever;  while  a  creditor  may  likewise  lose 
the  opportunity  of  recovering  the  debt  due  him,  by  neglecting  to 
bring  suit  within  the  period  fixed  by  the  statute  of  limitations. 
And  though  the  honest  payment  of  debts  was  so  strongly  enforced 
and  inculcated  in  the  days  of  our  Anglo-Saxon  ancestors,  that  a 
poor  man  who  failed  to  pay  his  creditors  might  be  thrown  into 
prison,  the  established  American  policy  and  the  prevailing  tend- 
ency of  legislation  in  all  civilized  countries  is  to  abolish  utterly 
the  penalty  of  imprisonment  for  debt,  to  set  the  unfortunate  man 
on  his  feet,  and  bid  him  go  forth  and  try  once  more  to  make  a 
name  and  gain  an  honest  livelihood.^ 


4.  See  aupra,  §  351;  Very  ▼.  Levy, 
13  How.  345;  First  Nat.  Bank  ▼. 
Davie,  135  Ga.  6S7,  70  S.  E.  246. 

5.  See  1  Poth.  Obi.  408,  429,  443, 
449;  Bouv.  Diet.  "Debt;"  2  Kent 
Com.  403.  The  fuU  discuBsion  of 
theee  subjects  belongs  properly  to 
oth«r  works.  There  may  be  a  tech- 
nical discharge  of  a  debt,  not  as  a 
fact,  but  by  operation  of  law;  for 
instance,  where  two  are  jointly  liable 
and  a  judgment  is  obtained  against 
one,  the  debt  is  extinguished  as 
against  the  other.  Wms.  Pers.  Prop., 
17th  Eng.  ed.  460.    A  deed  which  dis- 


charges t.  joint  debt  may  discharge 
the  several  liabilities  of  the  joint 
debtors  also.  Rixon  v.  Emary,  L.  R. 
3  C.  P.  546.  See  Ckttes  v.  Andrews, 
37  K.  Y.  657.  And,  in  general,  a 
release  to  one  of  several  joint  debt- 
ors, on  accepting  his  proportion  of 
a  release  of  all  the  joint  debtors. 
Milliken  v.  Brown,  1  Rawle,  391. 
But  see  Smith  v.  Bartholomew,  1 
Met.  276.  And  where  a  creditor  ac- 
cepts the  sole  liability  of  one  or  more 
joint  debtors,  this  is  a  good  consider- 
ation for  his  agreement  to  discharge 
all  the  other  debtors  from  liability. 
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§  366.  The  Same  Subject;  Effect  of  Pajring  Smaller  Sum,  etc. 
Concerning  the  payment  of  debts,  there  are  a  great  many  re- 
ported cases  in  the  books,  by  no  means  harmonious  in  the  con- 
clusions they  reach ;  these  questions  usually  arising  where  a  partial 
payment  of  the  debt  is  made  by  the  person  owing  it  But  we  may 
now  accept  it  as  a  rule^  that  the  payment  of  a  smaller  sum  is  no 
valid  legal  discharge  of  a  larger  one,  and  cannot  be  pleaded  either 
as  payment  of  an  unquestioned  debt,  or  as  accord  and  satisfaction, 
unless  there  be  some  legal  benefit  or  legal  possibility  of  a  benefit 
to  the  creditor,  sufficient  to  amoimt  to  a  consideration  for  his 
promise  to  relinquish  the  residue.^  For  even  if  the  creditor  so 
agreed,  his  promise  is  nudum  pactum,  and  without  legal  force* 
And  yet  the  modem  tendency,  especially  in  this  country,  where 
credit  is  frequently  so  carelessly  or  unwisely  given,  and  it  is  often 
found  quite  convenient  to  take  what  a  debtor  offers  rather  than 
run  the  risk  of  losing  all  that  is  due,  is  undoubtedly  to  strain  a 
point  for  discovering  some  new  consideration  or  collateral  benefit, 


Lyth  ▼.  Aalt,  7  Ex.  S69;  Sheehy  t. 
MandevUle,  6  Gr.  253.  Where  two 
are  jointly  bound  as  principals,  re- 
lease of  one  will  operate  to  releaee  the 
other,  unless  tiie  remedy  is  expressly 
resenred.  Yates  ▼.  Donaldson,  5  Md. 
389.  Though  joint  creditors  cannot 
generally  divide  a  claim,  yet  if  a 
debtor  procures  release  from  a  por- 
tion of  them  he  cannot  object  that 
the  others  sue  separately  in  equity. 
Upjohn  ▼.  Ewing,  1»  Ohio  St.  13. 
Taking  new  security  from  one  of  two 
joint  debtors  will  release  the  other, 
only  where  express  or  implied  inten- 
tion  of  creditor  favors.  Parker  ▼. 
Gousins,  2  Gratt.  372.  On  the  death 
of  one  of  two  joint  debtors,  the  cred- 
itor may  proceed  against  the  sur- 
vivor, or  against  the  estate  of  the 
deceased,  at  his  option.  Ralston  v. 
Moore,  105  Ind.  243.  Agreement  of 
creditor  to  diseharge  one  partner,  on 


his  securing  the  payment  of  a  portion 
of  the  debt,  but  reserving  the  right  to 
proceed  against  another  partner,  is 
held  (without  here  discussing  prin- 
ciples, but  rather  oonaidering  the  in- 
tent), not  to  operate  to  discharge  the 
latter  partner.  Browning  v.  Grady, 
10  Ala.  999. 

6.  Norman  v.  Thompson,  4  Ex.  755 ; 
Gumber  v.  Wane,  1  Str.  420,  s.  c, 
with  notes  and  comments,  1  Smith 
Lead.  Gas.  439  et  8eq.;  Fitch  v.  Sut- 
ton, 5  East,  230;  Cooper  v.  Parker, 
15  G.  B.  822;  Evans  v.  Powis,  1  Ex. 
601;  Dederick  v.  Leman,  9  Johns. 
333;  White  v.  Jordan,  27  Maine,  370; 
Warren  v.  Skinner,  20  Gonn.  559; 
Gurtis  V.  Martin,  20  III.  557;  Har- 
riman  v.  Harriman,  12  Gray,  341; 
Bryan  v.  Fox,  69  N.  G.  45;  Bliss  v. 
Schwarts,  64  Barb.  215;  Whiting  v. 
Plumas  Go.,  64  Gal.  65;  Longworth 
V.  Higham,  89  Ind.  352. 
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SO  as  to  sustain  the  creditor's  promise  to  take  the  lesser  sum  in 
satisfaction  of  the  greater/  And  the  concurrence  of  some  or  all 
of  the  other  creditors  of  a  debtor  in  extending  time  or  accepting  a 
composition,  will  prevent  such  promises  from  being  a  nudum 
pactum.^  An  agreement  to  release  a  debt  based  npon  the  per- 
formance of  specified  considerations  requires,  of  course^  perform- 
ance before  the  satisfaction  is  complete.' 

The  rule  that  payment  of  a  smaller  sum  cannot  be  a  satisfaction 
of  a  larger  debt,  applies,  too,  only  to  cases  of  strict  debt, —  that  is, 
where  the  larger  sum  owing  bj  contract  is  fixed  and  liquidated,  or 


7.  See  KeUogg  t.  RichardB,  14 
Wend.  116;  Brooks  v.  White,  2  Met. 
2S3 ;  Harper  ▼.  Qraham,  20  Ohio,  105 ; 
1  Smith  Lead.  Can.  447,  Hare  A  Wal- 
lace, notes. 

8.  lb.;  §  372,  post.  Accord  and 
satiftfaction  ought  to  be  full,  perfect, 
and  complete,  in  order  to  stand 
strongly.  As  to  equivocal  acceptance 
see  Willey  ▼.  Warden,  27  Vt.  655. 
Taking  certain  other  property  of  the 
debtor  as  in  full  satisfaction,  may,  in 
a  perfectly  fair  and  bond' fide  case, 
suf&ce.  Williams  ▼.  Phelps,  16  Wis. 
80;  Very  v.  Levy,  13  How.  345.  And 
see  Parker  v.  Parker,  1  Gray,  245. 
But  the  money  or  property  must  have 
been  accepted  in  payment,  and  not  by 
way  of  security.  Barnes  v.  Lloyd,  1 
How.  (Miss.)  584.  It  is  said  that 
accord  of  a  deed  cannot  be  by  parol; 
but  an  instrument  under  seal  re- 
quires something  equally  high;  this, 
however,  being  a  purely  technical  rule, 
loses  much  of  its  old  force  in  modem 
times.  See  12  Ark.  148;  1  How. 
(Miss.)  584;  Toung  v.  Power,  41 
Miss.  197.  Hinckley  v.  Arey,  27  Me. 
362,  goes  even  farther  for  a  debtor's 
benefit. 

Acceptance   of   a   less   sum    before 
payment  is  due  may  constitute  a  good 


satisfaction  of  the  debt.  Bowker  ▼. 
Ghilds,  3  Allen,  434 ;  Brooks  v.  White, 
2  Met.  283.  Where  debt  is  paid  as  to 
principal,  and  the  payment  ^alls  short 
only  in  interest,  the  rule  of  insuffi- 
ciency of  part  payment  is  not  to  be 
favored.  Johnston  v.  Brannan,  5 
Johns.  268.  But  fraud  and  misrepre- 
sentation may  be  shown  (at  all 
events  in  equity)  to  vitiate  the  ac- 
cord. Stafford  v.  Bacon,  1  Hill,  532; 
Shaw  V.  Clark,  6  Vt.  507.  And  ac- 
cord without  satisfaction  is  not  a 
bar  to  an  action;  for,  in  general,  ac- 
cord should  be  executed  and  not 
executory.  Russell  v.  Lytic,  6  Wend. 
390;  Clark  v.  Bowen,  22  How.  270; 
Molyneauz  v.  Collier,  13  Qa.  406; 
Hall  V.  Smith,  15  Iowa,  584;  Black- 
burn V.  Ormsby,  41  Penn.  St.  97. 
Creditor's  delay  to  sue  until  the  debt 
is  outlawed  may  bar  or  impede  recov- 
ery, but  it  does  not  extinguish  the 
debt.  1  Ala.  708.  Nor  does  death  or 
the  insolvency  of  the  creditor.  Duval 
V.  McLoskey,  1  La.  An.  365.  Nor, 
necessarily,  does  the  release  of  a  debt 
in  terms  by  one's  will.  Hobart  v. 
Stone,  10  Pick.  215.  And  See  U.  S. 
Dig.,  1st  series,  D^tor  and  Creditor, 
8-23. 
9.  Memphis  v.  Brown,  20  Wall.  289. 


542 


CHAP.  III.] 


DXBT8   IN  08NXBAL. 


§   366 


SO  ascertained  by  meie  arithmetical  oalculation ;  and  not  to  claims 
and  demands  in  general,  where  the  sum  which  should  be  paid  is 
unliquidated  and  unascertained  in  amoimt.^  We  have  seen  that, 
as  to  persons  jointly  indebted,  the  liability  of  one  is  sometimes 
accepted  as  a  substitute  for  that  of  all.^  Where  again  the  debt  is 
in  dispute  as  to  amount  or  just  legal  existence,  a  sum  may  be 
mutually  and  deliberately  agreed  upon  and  accepted  by  way  of 
compromise.^  Undoubtedly,  the  creditor's  acknowledgment  of 
payment  in  full  is  prima  facie  evidence  that  the  whole  has  been 
paid  him;  though  every  mere  receipt  is  open  to  explanation.^ 
And  a  solemn  release  under  seal,  suitably  expressed  in  terms  and 
hond  fide  given,  may  preclude  all  claim  on  the  creditor's  part  that 
more  remained  due.^ 


1.  Wilkinson  ▼.  ByerB,  1  Ad.  ft  Ell. 
106;  MeDaniel9  ▼.  Lapham,  21  Vt. 
323;  Lamb  ▼.  Goodwin,  10  lT«d.  320; 
Brown  ▼.  Cambridge,  3  Allen,  474;  OS 
U.  8.  430. 

8.  Bvpra,  9  3S5,  n.;  hyth  ▼.  Aalt, 
7  Ex.  009;  Sheehy  ▼.  MandeviUe,  0 
Or.  253. 

8.  Palmerton  t.  Huzford,  4  Denio, 
106;  Cool  ▼.  Stone,  4  Iowa,  219; 
Draper  ▼.  Pierce,  29  Vt.  250.  If  there 
be  a  5ofid  fide  dispute  as  to  the 
amount  due  from  one  person  to  an- 
other, or  the  amount  be  uncertain  and 
unliquidated,  a  5ond  fide  and  volun- 
tary compromise  and  payment  of  a 
certain  agreed  sum  as  a  featifffaction 
of  the  entire  claim  is  valid.  Fire  Ins. 
Asso.  ▼.  Wiekham,  141  U.  S.  504.  A 
suit  may  be  compromised  and  pay- 
ment becomes  accord  and  satisfaction. 
Boffinger  ▼.  Tuyes,  120  U.  S.  198. 
Prepayment  of  part  of  a  claim  may 
by  agreement  afford  consideration  for 
releato  of  the  residue.  Fire  Ins.  Ass'n 
y.  Wiekham,  141  U.  S.  564.  As  to 
eompromiee  agreements,  see  §  372. 

4.  See  Marshall,  C.  J.,  in  Hender- 


son ▼.  Moore,  5  Cr.  11.  A  receipt 
given  by  a  third  person  is  not  evi- 
dence of  payment  as  against  a  cred- 
itor who  did  not  authorize.  Ferris 
T.  Bozell,  34  Minn.  202. 

5.  As  a  general  rule  a  payment  of 
less  than  the  whole  of  an  undisputed 
debt  to  a  fixed  amount,  already  pay- 
able, is  not  a  satisfaction  of  the  bal- 
ance; even  though  it  were  agreed  to 
be  received  in  full  of  the  whole  debt. 
The  obligation  of  the  debtor  to  pay 
the  whole  amount  being  complete,  his 
engagement  to  pay  a  part  forms  no 
consideration  for  the  agreement  to  re- 
lease the  balance;  hence  that  agree- 
ment forms  no  bar.  To  render  the 
release  of  balance  obligatory  there 
must  be  something  in  the  transaction 
which  can  be  treated  as  a  new  con- 
sideration. Daniels  v.  Hatch,  1  Zaiir. 
3S1 ;  Fire  Ins.  Ass'n  v.  Wiekham,  141 
U.  S.  564 ;  United  States  v.  Bostwick, 
94  U.  8.  53;  Geiser  v.  Kershner,  4 
Gill  ft  J.  405;  Sullivan  v.  Finn,  4 
Greene  (Iowa),  544;  Bailey  v.  Day, 
26  Me.  88.  Much  less  does  the  agreo- 
ment  to  receive  the  less  sum  bind  as 
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§  367.    E£Fect  of  Debtor's  Note  or  Check  by  Way  of  Diicharge 
of  Debt. 

Whether  the  debtor's  own  check  or  negotiable  note,  given  in 
discharge  of  the  debt,  amounts  to  a  valid  discharge,  is  sometimes 
made  a  question ;  and  upon  this  point  authorities  differ  somewhat 
in  this  country,  though  by  the  better  opinion  the  intent  of  the 
transaction  depends  upon  the  facts.  A  good  check  which  has  been 
taken  in  payment  will  generally  have  the  effect  of  cancelling  the 
debt;  though,  if  the  check  prove  worthless,  or  is  dishonored  by 
the  bank,  there  is  no  payment ;  and  in  general  the  presumption  is 
that  any  check  is  regarded  originally  not  as  payment  per  se,  but  as 
a  means  of  procuring  at  once  the  money.^'    But  as  to  a  promissory 

agreement  before  the  payment  in  part,     aoeme  to  tlie  creditor,  and  no  injnry 


Ac,  is  aetnally  made.  Smith  v. 
Keels,  15  Rieh.  L.  31S;  Palmer  ▼. 
Yager,  20  Wi9.  91.  We  observe,  how- 
ever, that  the  cases  which  follow  this 
general  rule  generally  present  as  facts, 
and  often  so  state  as  principle,  a 
parol  satisfaction  of  this  sort;  and 
semble  if  a  release  in  full  under  seal 
were  given,  this  would  import  such 
consideration  that  creditor  could  not 
sue  for  residue.  See  Bohr  v.  Ander- 
son, 51  Md.  205;  Fitzsimmons  ▼. 
Ogden,  7  Cr.  2.  But  by  this  is  meant 
a  genuine  release  in  terms.  For  an 
instrument  under  seal  which  purports 
upon  its  face  to  be  no  accord  and 
satisfaction  is  no  release  under  seal. 
Toung  ▼.  Jones,  64  Me.  563. 

Sanford,  J.,  says:  "The  reason 
given  for  the  rule  is,  that  the  cred- 
itor's agreement  is  without  consider- 
ation. The  rule,  however,  supposes 
the  part  performance  of  the  original 
obligation,  the  payment  of  part  at 
the  time  and  in  the  manner  originally 
stipulated  for  the  payment  of  the 
whole;  from  which  payment  of  a  part 
rather  than  the  whole,  no  benefit  can 


to  the  debtor."  "But  when  a  new 
duty,"  he  continues,  "is  undertaken 
hy  the  debtor  which  is,  or  may  be 
burdensome  to  him  or  beneficial  to  the 
creditor,  a  new  consideration  arises 
out  of  such  undertaking  and  sustains 
the  agreemoit  of  the  creditor;  as 
when  the  debtor  undertakes  to  pay 
and  pays  part,  at  an  earlier  day,  or 
at  another  place,  or  in  another  arti- 
de,  than  required  by  the  original  ob- 
ligation." Bose  V.  HaU,  26  Conn.  392. 
See  also  Jones  v.  Bullitt,  2  Litt.  (Ky.) 
49,  where  something  else  in  lieu  of 
the  debt  given  was  held  binding; 
Swain  v.  Frazier,  35  N.  J.  Eq.  326. 

6.  Downey.  V.  Hicks,  14  How.  240. 
See  Bright.  Fed.  Dig.  "Debtor  and 
Creditor,"  244;  Barnard  v.  Graves, 
16  Pick.  41;  Smith  Lead.  Cas.  Am. 
ed.  459,  n.  Whether  the  check  was 
given  and  received  in  absolute  dis- 
charge of  the  debt  depends  on  the 
evidence.  National  Bank  v.  Levy,  17 
R.  I.  746.  Payment  by  a  worthless 
check,  or  on  a  bank  where  the  debtor 
has  no  money,  is  not  payment.  Fleig 
V.  Sleet,  43  Ohio  St.  53,  1  N.  E.  24; 
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note  it  is  quite  different;  for  a  man's  note  is  generaUj  taken  not 
in  payment  but  as  a  postpon^nent  of  payment  until  the  note  falls 
due;  unless^  indeed,  by  indorsement  or  otherwise,  the  debtor  en- 
larges the  creditor's  security.  The  rule  in  some  States  is,  that 
where  one  indebted  gives  his  note  for  the  debt,  the  creditor  prima 
facie  accepts  it  in  satisfaction  and  discharge  of  that  debt;  but 
that  this  is  a  presumption  of  fact  only,  and  may  be  rebutted/ 
Yet  by  the  common-law  rule  it  appears  that  the  note  so  given 
would  not  operate  to  discharge  the  original  obligation  unless  such 
mutual  intention  affirmatively  appear.®  Distinctions  of  this  sort 
as  to  presumption  are  quite  fine,  and  every  case  doubtless  stands 
upon  its  own  merits  after  all;  the  real  intention  of  the  parties 
being,  in  any  event,  and  under  the  particular  circumstances,  open 
to  explanation.'  And,  we  might  add,  there  is  usually  an  advan- 
tage to  the  creditor  in  taking  a  debtor's  own  note  in  payment  of  a 
mere  debt,  since  the  evidence  that  so  much  is  actually  due  is  more 
easily  established  in  case  a  suit  becomes  necessary;  and  it  may  be 
presumed  to  fix  the  amount  actually  dua^ 

Where  a  check  for  less  than  the  amount  due  is  sent  by  liie 
debtor  as  in  express  satisfaction,  and  kept  and  collected  by  the 


Woodbarn  v.  Woodburn,  115  HI.  427, 
14  N.  E.  58.  And  tee  Bolton  ▼.  Sims, 
138  GsL.  73,  74  8.  E.  770;  Fowler  ▼. 
Bushby,  69  Misc.  891,  125  N.  Y.  8. 
890.  But  any  creditor,  it  would  ap- 
pear, ought  as  the  payor's  agent  to 
present  a  check  for  payment  with 
reasonable  diligence,  or  else  bear  the 
loss  of  the  bank's  failure.  8ee  Peayy 
V.  Hovey,  16  Neb.  416,  20  N.  W.  272. 
7.  8ee  Hudson  ▼.  Bradley,  2  Cliff. 
130;  Jaffrey  ▼.  Cornish,  10  N.  H.  505; 
Hart  ▼.  Boiler,  15  8.  A  R.  162;  Fowler 
v.  Bush,  21  Pick.  230;  Fowler  ▼.  Lud- 
wig,  34  Maine,  455;  Melledge  ▼.  Bos- 
ton Iron  Co.,  5  Cash.  170;  Kinman  ▼. 
Cannefax,  34  Mo.  147;  Draper  t. 
Hitt,  43  Vt.  439. 


8.  8ee  Kimball  ▼.  The  Anna  Kim- 
ball, 3  Wall.  37;  s.  c,  2  Cliff.  4;  1 
Salk.  124;  Downey  v.  Hicks,  14  How. 
249.  The  holder  of  a  chedc  or  nego- 
tiable instrument,  who  takes  it  for  a 
pre-existing  debt,  is  a  holder  for  value. 
Currie  v.  Miss.,  L.  R.  10  Ex.  153. 

9.  8ee  Saloman  ▼.  Pioneer  Co.,  21 
Fla.  374;  Wiles  ▼.  Robinson,  80  Mo. 
47;  Keel  ▼.  Larkin,  72  Ala.  493. 

1.  See  Bishop  ▼.  Weleh,  35  Ind.  521. 
And  see  Merchants'  Nat.  Bank  t. 
Bentel,  1«6  Cal.  473,  137  Pac  25; 
Cranston  t.  West  Coast  Ins.  Co.,  63 
Ore.  427,  128  Pac.  427;  Lewis  ▼. 
Gehlen,  136  App.  Div.  868,  122  N.  Y. 
8.  89  (immediate  payment  waived). 
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creditor,  a  ccmiplete  aooord  and  satisfaction  cannot  be  l^gaUy 
concluded,  but  the  intent  is  still  a  question  of  fact^ 

§  368.  The  Same  Subject;  E£Fect  of  Giving  a  Higher  Security, 
etc. 
The  supposition  that  a  discharge  and  satisfaction  of  the  original 
debt  was  contemplated  becomes  still  more  reasonable  whenever  the 
creditor  has  accepted  from  the  debtor  a  higher  security  or  obliga- 
tion for  the  lower  security  or  obligation.  Hence  it  is  usual  to 
consider  that  a  bond  or  other  sealed  instrument,  given  as  an  obli- 
gation for  a  debt,  extinguishes  a  simple-contract  liability  therefor ; 
the  legal  obligation  of  the  inferior  instrument  being  thus  regarded 
as  blotted  out.^  And  where  judgment  is  given  on  a  bond  or  un- 
sealed contract,  the  debt  by  bond  or  contract  is  extinguished,  or 
merges  in  the  higher  debt  by  judgment.^  Yet,  however  strongly 
this  doctrine  is  asserted,  there  is  a  disposition  to  slip  from  under 
it  when  it  bears  down  heavily ;  for,  af tor  all,  courts  are  solicitous 
of  ascertaining,  in  all  such  instances,  the  genuine  intention  of  the 
parties,  and  giving  that  intention  effect ;  ^  and  furthermore,  as 
we  have  seen,  much  of  the  priority  advantage  which  our  earlier 
law  gave  to  certain  obligations  has  become  obsolete. 

If  the  higher  security  given  be  not  between  the  same  but  dif- 
ferent persons, —  if,  for  instance,  the  bond  of  a  third  person  or  a 
judgment  against  him  be  taken, —  the  presumption  is  in  favor  of 
regarding  this  as  a  mere  collateral  or  conditional  payment ;  though 
here  it  may  be  shown,  by  evidence,  that  the  acceptance  thereof  was 
intended  to  amount  to  a  full  and  entire  extinguishment  and  satis- 

a.  Day  V.   McLea,   2»  Q.   B.   610.  4.  See  Butter  ▼.  MUler,   1  Denio, 

Here  the  creditor's  response  showed  407 ;  Early  v.  Rogers,  16  How.  599. 

that  he  kept  the  check  in  part  pay-  ».  Caees  supra;  Maddin  t.  Edmond- 

ment  only.    But  cf.  §  371a,  post.  son,  10  Mo.  643 ;  Yates  v.  Donaldson, 

8.  Curson  v.  Monteiro,  2  Johns.  5  Md.  389;  Taylor  ▼.  Bank  of  Alex- 
SOS;  Pleasants  ▼.  Meng,  1  Dall.  380;  andria,  5  Leigh,  471;  Brown  v. 
Jones  ▼.  Johnson,  3  W.  &  S.  276;  Dunckel,  46  Mich.  29;  Chalmers  v. 
Dodge  ▼.  Emerson,  131  Mass.  467.  Tumipfceed,  21  8.  C.  126;   Pel«r  v. 

Steadman,  22  8.  C.  279. 
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faction  of  the  original  debt^  Here,  ^P^  the  qneetion  of  inten- 
tion beoomeB  material  to  the  iaene.  And  thia  regard  whidi  is  paid 
to  the  intention  of  parties  may  further  be  illustrated  by  the  well- 
established  English  role,  that  if  a  deed  admits  a  simple-contract 
debty  and  no  more^  the  debt  remains  a  simple-contract  debt;  bat 
that  if  the  deed  not  only  admits  the  debt,  but  contains  further 
covenant  that,  if  it  is  not  paid  before  a  certain  time,  the  maker  of 
the  deed  will  pay  it,  or  words  to  that  effect,  the  deed  makes  the 
debt  a  specialty  debt^ 


§  369.  General  Rule  as  to  Accepting  Note  or  ObligatioD  of 
Third  Person,  etc,  in  Payment. 
In  general,  the  note  or  other  mercantile  obligation  of  a  third 
person  may  be  offered  and  accepted  to  discharge  one's  debt  And 
this,  in  various  instances,  would  he  much  like  receiving  payment 
in  a  commodity.®  Acceptance  of  any  collater^il  thing,  if  of  legal 
value,  as  in  bona  fide  satisfaction  of  a  previous  debt,  is  a  good 
accord,  and  one  security  may  sometimes  be  pleaded  in  bar  of 
another  by  way  of  accord.'  And  the  taking  up  of  one  note  or 
security  with  the  substitution  of  another  extinguishes  presumably 


6.  See  Tateff  ▼.  Aston,  4  Q.  B.  182; 
BeU  ▼.  Bulks,  3  M.  ft  Gr.  1»58;  Bank 
of  Columbia  v.  Patterson,  7  Cr.  299. 
But  eee  Bray  v.  Bates,  9  Met.  237 ;  1 
Smith  Lead.  Gas.  101.  See  Davis  v. 
Anable,  2  Hill  (K.  T.),  339;  Baker 
T.  Baker,  4  Dutch.  13;  Langdon  v. 
Paul,  20  Vt.  217.  As  to  taking  a 
lower  security  in  place  of  a  higher, 
see  Dudley  v.  Barrett,  00  W.  Va.  303, 
00  S.  E.  509. 

7.  See  Saunders  ▼.  Mils(Mne,  L.  R. 

2  Eq.  573 ;  Isaacson  v.  Harwood,  L.  R. 

3  Ch.  225. 

S.  The  creditor's  sale  of  such  a 
mercantile  obligation  will  generally 
preclude  a  suit  on  the  original  debt. 
Donnelly  ▼.  District,  119  U.  S.  339. 

9.  Lee  v.  Oppenheimer,  32  Me.  258 ; 


Sanders  ▼.  Branch  Bank,  13  Ala.  353 ; 
U.  S.  Dig.,  1st  series.  Debtor  and 
Creditor,  100,  101;  GkxKlrich  v.  Stan- 
ley, 24  Gcmn.  013.  As  to  paying  by 
worthless  negotiable  paper,  see  Wright 
▼.  Lawton,  37  Conn.  107;  Montioello 
▼.  Grant,  104  Ind.  108.  Collateral 
conMderation,  moving  from  a  third 
person,  to  take  no  advantage  may 
afford  the  basis  of  a  valid  accord  and 
satisfaction.  Booth  v.  Campbell,  15 
Md.  509.  Accord  is  not  readily  pre- 
sumed where  the  security  taken  was 
not  only  that  of  a  different  person 
but  for  a  different  sum.  Davidson  v. 
Kelly,  1  Md.  492.  As  to  receiving 
gold  in  payment  when  gold  was  at  a 
premium,  see  Patteraon  v.  Currier,  100 
Mass.  410. 
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the  first  note,  diachargiiig  the  first  indorser  or  surelyy  if  there  be 
one.^  The  intervention  of  a  third  person's  obligation,  whether 
the  secnrily  be  higher  or  not,  may  by  mntaal  agreement  afford 
acoord  and  satisfaction,  and  may  even  famish  good  consideration 
for  relinqnishing  part  of  the  debt^ 

But  the  mere  taking  of  collateral  seearity  for  a  debt  does  not 
per  86  and  without  agreement  amoimt  even  to  an  extension  of 
time  for  payment  of  the  original  debt ;  ^  it  is  at  all  events  not  a 
satisfaction.^  Nor  does  taking  the  note  or  other  obligation  of  a 
third  person  amount  to  payment  at  all,  in  any  such  sense  as  to 
exclude  evidence  to  the  contrary;  for  mutual  intention  ranains 
still  the  controlling  test^  And  if  the  third  party's  obligation 
thus  taken  is  a  chec^  or  a  note  payable  presently,  conditional 
rather  than  absolute  payment  should  be  presumed  from  the  trans- 
action ;  and  unless  the  money  be  forthcoming,  the  debtor  remains 
liable  as  before.^ 


1.  Hill  ▼.  Bostiek,  10  Yerg.  410; 
Weston  ▼.  Wiley,  7S  Ind.  M;  Biowa 
V.  Donckel,  46  Mioh.  29. 

9.  Keeler  ▼.  SallBbury,  27  Barb. 
485;  Gunn  v.  McAden,  2>  Ired.  Eq.  79; 
Leayitt  v.  Morrow,  6  Ohdo  St.  71; 
Fort  V.  Bamett,  23  Tex.  460 ;  Bowker 
▼.  Harria,  30  Vt.  424;  Colburn  ▼. 
Gk>iild,  1  N.  H.  279. 

See,  further,  Grubbe  v.  Lahay,  156 
WiB.  29,  146  N.  W.  207,  51  L.  B.  A. 
N.  s.  703,  n. 

Afl  to  payment  made  under  a  mia- 
take  of  fact,  eee  Deiach  v.  Wooten- 
Agee  Co.,  96  Ark.  279 ;  Endioottr John- 
ton  Co.  v.  Simpson,  206  Maaa.  14,  91 
N.  E.  102 ;  Monroe  Nat.  Bank  ▼.  Cat- 
lin,  82  Conn.  227,  72  Atl.  3. 

a.  Cary  ▼.  White,  62  N.  Y.  138. 

So  far  as  the  debtor'a  original  ob- 
ligation to  pay  ia  oonoemed,  the  sar- 
render  of  his  maiored  note  for  a  new 


note  in  renewal  or  extension,  raises 
no  presumption  thai  the  renewal  or 
extensicm  note  sliall  operate  in  pay- 
ment of  the  debt.  Racine  Bank  v. 
Case,  63  Wis.  604;  Reeder  ▼.  Nay, 
95  Ind.  164. 

4.  Whiteher  ▼.  Dexter,  61  N.  H.  91. 

5.  Preceding  section;  Brigham  v. 
Lally,  130  Mass.  485;  Grant  v. 
Monticello,  71  Ind.  58;  McGuire  v. 
Bidwell,  64  Tez.  43.  If  right  of 
creditor  to  demand  payment  be*  sus- 
pended by  a  third  person's  promise, 
the  suspension  ceases  (i.  e.  right  re- 
vives) on  default  of  such  third  per- 
son. Washington,  Ac.,  Bank  v. 
Farmera'  Bank,  4  Johns.  Ch.  62. 

6.  Shepherd  v.  Busch,  154  Penn. 
St.  149;  26  Atl.  363;  Fleig  ▼.  Sleet, 
43  Ohio  St.  63.  See  Aldin  ▼.  Cam- 
den Co.,  107  Me.  508,  78  Atl.  977 
(collateral  converted  by  ci«ditar). 
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§  370.    E£Fect  of  Designating  a  Place  (rf  Payment 

If  a  bank  be  specially  designated  in  a  bond  or  promisaory  note 
as  the  place  of  payment,  the  stipulation  is  imported  that  its  holder 
will  have  it  at  the  bank  when  due^  and  that  the  obligor  will  have 
there  the  funds  to  pay  it.  And  if  the  debtor  be  at  the  bank,  at 
the  maturity  of  the  bond  or  note,  with  the  necessary  funds,  he  so 
far  satisfies  the  contract  that  he  cannot  be  made  responsible  for 
damages  growing  out  of  subsequent  delays.'  But  payment  made 
at  a  different  place  from  that  where  payment  was  due  is  valid.' 

§  370a.    Accord  and  Satisfaction,  Account  Stated,  etc. 

By  "  accord  and  satisfaction  "  is  meant  that  a  new  agreement 
is  substituted  by  the  parties  in  place  of  a  preexisting  one  over 
which  there  was  controversy;  and  its  effect  is  to  extinguish  the 
antecedent  liability.'  There  must  be  a  satisfaction  as  well  as  an 
accord  to  complete  such  a  transaction ;  and  where  there  has  been 
neither  dispute  nor  concession,  but  one  pays  and  the  other  accepts 
the  amount  admissibly  due  originally,  there  is  no  accord  and  satis- 
faction between  the  parties.^  An  account  stated  is  an  agreement 
between  parties  who  have  had  money  dealings  that  all  the  items 
set  forth  are  true,  and  that  the  balance  struck  is  correct ;  thereby 


7.  Ward  t.  Smith,  7  Wall.  447. 

S.  Jones  ▼.  Peridiw,  29  Miss.  139. 

9.  B.  ft  W.  Engineering  Co.  ▼. 
Beam,  ZZ  Cal.  App.  1S4,  137  Pae. 
624;  Continental  Qin  Co.  ▼.  Arnold, 
158  Pae.  160  (Okla.  1914) ;  Ckmtry  t. 
Fife,  155  Pae.  246  (OkU.  1914) ;  Re- 
lianee  Ins.  Co.  v.  Qarth,  192  Ala.  91, 
6S  So.  S71;  Babcock  ▼.  Huntoon,  37 
R.  I.  526,  93  Atl.  911  (a  ooneidera^ 
tion) ;  Weetem  Ry.  of  Ala.  ▼.  Foshee, 
183  Ala.  182,  62  So.  500  (a  eom- 
promise);  Williame  ▼.  Umell,  108 
Ark.  241,  156  S.  W.  843  ( satisf aetion 
need  not  be  in  money) ;  Sanders  v. 
Standard  Wheel  Co.,  151  Ky.  257, 
151  S.  W.  674;  Manoe  ▼.  Hossington, 


205  N.  T.  33,  98  N.  E.  203 ;  Bangh  Y. 
Fist,  84  Kan.  740,  115  Pae.  551. 

1.  Wilder  ▼.  Millard,  93  Neb.  595, 
141  N.  W.  156;  Md.  Steel  Co.  t. 
United  States  48  Ct.  CI.  50;  Eichel- 
berger  v.  Mann,  115  Va.  774,  80  S.  E. 
595  (there  should  be  no  fraud  or 
mietake,  bat  a  honA  fide  mutual  im* 
derstanding) ;  Scott  v.  Parkview  Co., 
241  Mo.  112,  145  S.  W.  48.  Cf. 
Houlehan  ▼.  Kennebec  Co.,  108  Me. 
397,  81  Atl.  449;  Leach  ▼.  Cowan, 
125  Tenn.  182,  140  S.  W.  1070;  Bell 
▼.  Pitman^  143  Ky.  521,  136  S.  W. 
1026,  35  L.  R.  A.  N.  s.  820,  n. ;  Fuller 
V.  Smith,  107  Me.  161,  77  Atl.  706 
(implied). 
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expressing  or  implying  a  promise  to  pay  and  accept  that  balance 
as  in  fuIL^ 

§  371.    Application  of  a  Partial  Payment. 

Another  question  of  perplexity  which  comes  up  in  connection 
with  the  payment  of  debts  is  concerning  the  application  of  a  partial 
payment  which  is  voluntarily  made  by  the  debtor.  In  general, 
when  a  less  sum  is  paid  to  the  creditor  than  ihe  whole  amoimt  of 
his  demand,  it  is  lawful  for  the  debtor  to  make  the  payment  as 
going  towards  such  portion  of  the  total  indebtedness  as  he  pleases, 
and  the  appropriation  should  be  regarded  accordingly.  But  if 
the  debtor  make  no  special  appropriation  of  his  payment,  the 
creditor  may,  within  a  reasonable  time  and  before  the  relations  of 
the  parties  have  changed  essentially,  elect  to  take  it  as  on  account 
of  such  portion  as  may  please  himself.^  Where  neither  debtor  nor 
creditor  mrakes  an  appropriation  of  the  payment,  the  court  will 
do  it  on  principles  of  equity  and  justice  for  them  both.^  The 
intention  of  the  debtor  to  appropriate  a  partial  payment  in  this 
manner  may  be  indicated  as  well  by  the  circumstances  of  the  case 


a.  Dean  ▼.  Ck>iikey,  180  111.  App. 
16^;  Godfrey  ▼.  Hughes,  114  Ark. 
312,  169  S.  W.  958 ;  Gardner  ▼.  Wat- 
eon,  170  Gal.  570,  150  Pac.  994; 
Merritt  ▼.  Meisenheimer,  84  Wash. 
174,  146  Pac.  370;  Thomasma  ▼.  Car- 
penter, 175  Mich.  428,  141  N.  W. 
559;  White  Coal  Go.  ▼.  Gresoent  Goal 
Go.,  254  m.  368,  98  N.  E.  669,  42 
L.  R.  A.  N.  s.  369,  n.  See  Farrar  t. 
Pillabury,  217  Mass.  330,  104  N.  £. 
737;  Pudas  ▼.  Mattola,  173  Mich. 
189,  138  N.  W.  1052,  45  L.  R.  A. 
N.  8.  534,  n.;  Kent  v.  Wilson,  149 
App.  DiT.  S41,  134  N.  T.  S.  206; 
Lyell  ▼.  Walbaeh,  111  Md.  610,  75 
Atl.  339;  Jasper  Trust  Go.  t.  Lamp- 
kin,  162  Ala.  388,  50  So.  337,  24 
L.  R.  A.  N.  8.  1237,  n. 


8.  Roakes  ▼.  Bailey,  55  Vt.  549; 
Souten  y.  Rowan,  59  N.  H.  215; 
Phila.  ▼.  Kelly,  166  Penn.  St.  207. 

4.  Alexandria  ▼.  Patten,  4  Gr.  317; 
Wms.  Pers.  Prop.,  17th  Eng.  ed. 
259;  Hubbard,  J.,  in  Parker  ▼. 
Green,  8  Met.  144;  Devaynee  t. 
Koble,  1  Mer.  608;  Brewer  v.  Knapp, 
1  Pick.  337;  Goodman  ▼.  Offhkosh,  45 
WiA.  355;  Haynes  ▼.  Nice,  100  Mass. 
327;  Philpott  ▼.  Jones,  2  Ad.  A  Elk 
41 ;  McDaniel  ▼.  Barnes,  5  Bueh.  183 ; 
Buster  v.  Holland,  27  W.  Va.  510. 
A  creditor  receiving  money  with  di- 
rections to  apply  part  to  another 
creditor's  debt  cannot  keep  all  to 
himself.  Hall  ▼.  Marst<»^  17  Maas. 
575. 
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as  by  an  express  direction ;  and  the  same  is  true  likewise  of  the 
creditor's  assent ;  and  hence  the  discretionary  power  of  the  conrt 
in  controversies  of  this  charactw  is  never  to  be  arbitrarily,  exer- 
cised.^ 

In  justice,  if  the  intent  of  parties  be  not  deari  the  conrt  will 
therefore  apply  a  payment,  where  the  securities  are  nneqnal,  to 
that  debt  for  which  the  security  is  the  most  precarious;  and  if  one 
debt  is  secured  but  the  other  is  not,  to  the  debt  which  is  not 
secured.^  Where,  again,  the  debt  bears  interest,  a  partial  pay- 
ment will  be  applied  in  keeping  down  the  interest  rather  than  by 
way  of  extinguishing  the  principal;  and  as  between  an  interest- 
bearing  debt  and  a  debt  bearing  no  interest  the  former  should  be 
preferred  in  appropriation*  So  should  payment  be  presumably 
intended  of  a  debt  due  rather  than  of  one  not  due;  of  earlier 
items  in  an  account  current  rather  than  of  later  ones;  of  a  legal 
debt  rather  than  an  illegal  debt;  and  of  a  several  debt  rather  than 
a  joint  debt^ 

Where  an  appropriation  or  application  of  payment  has  once 
been  made,  it  cannot  be  altered  without  consent  of  the  parties.' 


6.  Tayloe  v.  Sandiford,  7  Wheat. 
13. 

Payment  of  only  part  of  a  elear 
and  liquidated  debt  is  not  a  satifi- 
faction  of  the  whole  per  <e.  Brady 
▼.  Ina.  Co.,  180  Hd.  App.  214,  167  8. 
W.  1171;  cf.  Cunningham  ▼.  Irwin, 
18d  Mich.  629,  148  N.  W.  786;  Qol- 
owtiz  ▼.  Hendlin,  150  N.  T.  S.  641 
(App.  Term,  1915)  (reoeipt  in  full 
given) ;  Jenaen  v.  Wilslep,  36  Nev. 
37,  132  Pac.  16. 

As  to  appropriating  payment,  see 
Gleveland  Nat.  Bank  ▼.  Amoe,  37 
Okla.  674,  133  Pac.  204  (ratification 
of  debtor's  act);  J.  R.  Watkina 
Medical  Co.  ▼.  Hamm,  89  Kan.  138, 
130  Pac.  650;  Bondy  ▼.  Hardina,  216 
Mass.  44,  102  N.  E.  935;  Milwaukee 
Store  V.  Katz,  153  Wia.  492,  140  N. 


W.  1038  (BeT«ral  notes  due) ;  Amer- 
ican Wooten  Co.  ▼.  Maageb,  86  Conn. 
234,  85  Atl.  583. 

6.  Field  ▼.  Holland,  6  Cr.  8 ;  Back- 
house V.  Patton,  5  Pet  160;  Merri* 
man  v.  Ward,  7  John,  ft  H.  371. 

7.  lb.;  Wms.  Pers.  Prop.  116; 
Bower  t.  Marriss,  1  Cr.  ft  Phil.  35]« 
355;  McDaniel  v.  Barnes,  5  Bush, 
183;  Sprague  ▼.  Hasenwinkle,  53  IlL 
419;  King  ▼.  Andrews,  30  Ind.  429; 
Hill  T.  Bobbins,  22  Mich.  475;  Taylor 
▼.  Co.  Cdm'rs,  106  Mask.  225;  Ram* 
sey  ▼.  Warner,  97  Mass.  8;  Leef  t. 
Goodwin,  Taney,  460;  Howard  ▼ 
Fletcher,  59  N.  H.  151. 

8.  See  Bright  Fed.  Dig.  **  ]>ebtor 
and  Creditor,"  245,  246.  But  a  ered* 
itor'fl  election  to  appropriate  may 
change,  so  long  as  his  intention  has 
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Ona  great  difficulty  found  in  all  oontroveniea  over  the  appro- 
priation of  a  partial  payment,  ia  in  determining  within  what  time 
the  privilege  of  election  must  be  ezeroiaed  by  a  debtor  or  creditor. 
In  general,  the  period  allowed  is  a  reasonable  time;  but  such  a 
statement  indicates  no  precise  limit;  and  this  only  remains  cer- 
tain, that  after  a  controversy  has  arisen  between  the  parties,  the 
power  to  appropriate  a  past  payment  is  gone  from  both,  and  the 
law  must  determine  the  appropriation  for  them.' 


not  been  oonmuiiioated  to  the  debtor. 
8imM>n  ▼.  Ingham,  2  B.  ft  C.  65,  6 
Gill,  50. 

GoYenmieiit  may  Apply  the  partial 
paTineiits  of  its  defaulting  ol&oen 
with  the  same  reference  to  its  In- 
terests as  a  private  creditor  would. 
Jones  ▼.  United  States,  7  How.  6S1. 

9.  United  States  v.  KirlqNitrick,  9 
Wheat.  720. 

The  flid>ject  of  payment^  and  the 
appropriation  of  paymenta^  finds  in- 
cidental consideration-  in  vol.  ii.  pa9t, 
in  cmmeetion  with  the  subject  of 
sales.  And  see  Benj.  Sales,  §  746 
et  seg.  The  fesult  as  between  bi^er 
and  seller  is  substantially  as  stated 
here  in  the  text.  Presumptions  may 
be  overcome  by  proof  of  the  facts. 
Thus,  where  a  debtor  liaa  directed 
payment  to  be  applied  to  the  satis- 
faction of  an  invalid  or  even  illegal 
claim,  he  cannot  afterwards  require 
a  different  appropriation.  Hubbell 
▼.  Flinty  15  Gray,  550;  Dorsey  ▼. 
Wayman,  6  Gill,  50.  Oowtra,  as  to 
illegal  claims.  Kidder  ▼.  Norris,  IS 
N.  H.  532;  Bancroft  v.  Dumas,  21 
Vt.  456.  By  express  agreement,  part 
payments  may  be  applicable  to  in- 
stalments not  yet  due.  Shaw  ▼. 
Pratt,  22  Pick.  305.  But  the  creditor 
alone  is  not  allowed  such  a  discre- 
tion.    Bobe  ▼.  Sticlmey,  36  Ala.  482. 


A  creditor  with  the  right  to  deet 
may  apply,  of  course,  as  a  court 
would  have  applied,  oonf<»maUy  to 
the  text  above.  See  7  Allen,  270; 
Saunders  v.  McCarthy,  S  AUen,  42. 
See  also  Plummer  v.  Erskine,  6S  Me. 
59;  Mueller  v.  Wiebraoht,  47  Mo. 
468;  Cardinell  v.  (XDowd,  43  CaL 
586.  General  payments  may  be  ap- 
plied by  a  creditor  to  such  debts  as 
are  already  barred  by  statutes  of 
limitations  or  are  obnoxious  to  the 
Statute  of  Frauds.  HayneS  v.  Nice, 
100  Mass.  327;  Ramsay  v.  Warner, 
97  Mass.  8.  An  agent  with  a  de- 
mand for  himself  and  also  acting  for 
a  principal  with  a  demand,  must,  if 
he  blends  the  two  accounts,  apply 
payment  ratably  to  both  demanda 
Barrett  v.  Lewis,  2  Pidc.  123.  And 
money  received  under  instructions  to 
apply  in  a  particular  manner  is  re- 
ceived in  trust  accordingly.  Libby 
V.  Hopkins,  104  U.  S.  303.  And 
see  Ketchfum  v.  St.  Louis,  101  U.  S 
306.  The  rule  that  a  debtor  may 
appropriate  as  he  pleases  applies 
only  to  voluntary  payments^  not  to 
those  made  by  process  of  law.  Black- 
stone  Bank  v.  Hill,  10  Pick.  129. 
Liens  are  not  to  be  thus  overridden. 
Baldwin  v.  Flash,  59  Miss.  61. 

By  the  Roman  law,  payment  could 
be  made  by  any  one  in  disehaige  of 
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§  371a.    Conditioiial  Payment  in  a  Dispute. 

In  case  of  a  dispute  over  the  amount  due,  a  conditional  tender 
as  in  fuU  satisfaction  cannot  be  treated  as  merely  a  partial  one  by 
the  creditor ;  though  it  would  be  otherwise  with  a  simple  tender 
of  payment.^  And  hence  payment  by  check  of  part  only  of  what 
the  creditor  claimed  with  such  special  written  words  as  ^^  in  full " 
or  their  equivalent,  requires  the  creditor  who  still  disputes  the  true 
amount  to  return  instead  of  retaining  and  cashing  it;  since  in 
the  latter  case  there  would  be  virtually  an  accepted  accord  and 
satisfaction  on  his  part.^ 

§  372.    Compoeition  or  Extension  Agreement. 

It  was  once  thought  that  the  case  where  a  debtor  induced  a 
number  of  his  creditors  to  accept  a  compromise  amounting  to  less 
than  their  respective  demands  was  one  of  ntidum  pactum;  but 
the  later  rule  is,  as  already  suggested,^  that  if  such  a  compro- 
mise — or  rather  a  composition  agreement  —  be  bona  fide  entered 
into,  each  creditor  acting  on  the  faith  of  the  engagement  of  the 
others,  it  will  bind  them  all;  since  each  has  the  undertaking  of 
the  rest  as  consideration  for  his  own.^    And  the  same  may  be 


the  debtor.  Bot  as  to  the  common 
law,  qu,;  and  the  inclination  appears 
to  be  to  the  contrary  where  payment 
ie  made  by  a  etranger  to  the  debtor 
without  the  tatter's  knowledge.  Cook 
▼.  Lister,  13  C.  B.  n.  s.  543;  Walter 
T.  James,  L.  R.  0  Eac  724;  Benj. 
Sales,  9  756.  Otherwise,  as  to  ex- 
tinguishment by  a  third  person  at 
tbe  debtor's  request.  Moran  ▼.  Ab- 
b^,  03  Cal.  56.  No  one  can  make 
another  his  debtor  without  the  lat- 
ter's  express  or  implied  assent.  Alton 
T.  MuUedy,  21  111.  76;  WatUns  ▼. 
Richmond  College,  41  Mo.  302. 

1.  Western  Ry.  ▼.  Fosher,  183  Ala. 
182,  62  So.  500;  I  370a  9Vpra; 
Sparks  ▼.  Spaulding  Co.,  158  Iowa, 
401,  130  N.  W.  1083;  Chapin  ▼.  Lit- 


tle Blue  School,  110  Me.  415,  86  Atl. 
838;  Rose  ▼.  American  Co.,  43  N.  J. 
L.  707,  85  Atl.  354. 

a.  Lapp-Gifford  ▼.  Musooy  Co.,  166 
Cal.  25,  134  Pac.  80;  Cohn  ▼.  Arkin, 
178  111.  App.  306;  Amsler  ▼.  McClure, 
238  Penn.  400,  86  Atl.  294 ;  Worcester 
Color  Co.  ▼.  Henry  Woods  Sons  Co., 
200  Mass.  105,  05  N.  B.  392  (cred- 
itor's erasure  of  words) ;  Aydlett  v. 
Brown,  153  N.  C.  334,  69  S.  E.  243. 
Cf.  Jordy  ▼.  Maxwell,  62  FU.  236,  56 
So.  046;  Carayia  ▼.  Levy,  110  N.  Y. 
S.  160  (Sup.  App.  Term,  1910,  an 
undisputed  claim) ;  Nixon  ▼.  Kiddy* 
66  W.  Va.  356,  66  S.  E.  500. 

8.  Supnt,  9  366. 

4.  Cumber  t.  Wayne,  in  1  Smitk 
Lead.  Cas.  443 ;  U.  S.  Dig.  let  series* 
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said  of  an  agreement  for  extension  of  time.'  But  engagements  of 
this  sort  are  to  be  strictly  oonstmed;  and  not  only  is  the  debtor 
bound  to  fulfil  his  own  stipulations,  but  each  creditor  has  the  right 
to  make  his  signature  expressly  conditional,  and  to  insist  that  such 
condition  be  carried  out  Those  who  sign  on  the  faith  of  other 
names  are  released  if  those  names  cannot  be  obtained ;  while  on 
the  other  hand,  one  creditor  cannot  induce  others  to  sign  because 
he  has  done  so,  and  then  withdraw  and  leave  them  bound.  The 
debtor  should  be  in  embarrassed  circumstances,  and  should  duly 
have  performed  or  tendered  the  terms  of  the  compositicm,  in  order 
to  render  it  enforceable  by  suit^ 

A  secret  understanding,  by  which  one  creditor  is  to  derive  undue 
advantage  from  the  debtor,  in  consideration  of  signing,  beyond 
the  just  terms  expressed  in  the  composition  agreement,  may  render 
the  latter  voidable  as  a  fraud  upon  the  other  creditors ;  yet  this 
case  should  be  distinguished  from  that  where  each  creditor  makes 
his  own  baigain  and  gets  the  best  terms  he  can.^  False  material 
representations  by  the  debtor  may  be  shown  to  vitiate  the  contract 
as  to  creditors ;  ^  but  not  fraud  of  which  the  creditor  was  cognizant 


Debtor  and  Creditor,  633-714.  See 
Brown  ▼.  Spofford,  »5  U.  S.  474; 
Gleaveland  v.  Riobardwn,  132  U.  S. 
318. 

6.  Qoode  y.  Cbeeeeman,  2  B.  &  Ad. 
328. 

6.  Alchin  ▼.  Hopkins,  1  Bing.  N.  C. 
09;  Reay  v.  Richardeon,  2  C  M.  ft 
R.  422;  Cutler  v.  Reynolds,  8  B. 
Monr.  595.  That  consideration  is 
sufficient,  one  creditor  on  strength  of 
another,  unlees  the  condition  be  that 
all  creditors  shall  come  into  the  ar- 
rangement, see  Devon  v.  Ham,  17  Ind. 
472;  Daniels  v.  Hatch,  1  Zabr.  391; 
Doughty  V.  Savage,  28  Conn.  146. 
That  such  condition  nniflt  be  com- 
plied with,  however,  if  expressed,  see 
ib.    And  see  Gifford  v.  Allen,  3  Met. 


255.  A  composition  may  oonaist  in 
acta,  sQoh  as  surrendering  debts  and 
talcing  composition  notes.  Fellows 
V.  Stevens,  24  Wend.  294. 

And  as  to  an  extension  agreement, 
see  Loomis  v.  Wainwright,  21  Vt. 
520;  Palmer  v.  Williams,  13  Gray, 
338.  An  agreement  to  forbear  to 
sue,  if  not  expreised  to  be  for  a 
stated  time,  is  presumed  to  intend  a 
reasonable  time.  Hakes  ▼.  Hoteh- 
kiss,  23  Vt.  231. 

Concerning  what  is  novation  or 
substitution,  see  Bouv.  Diet;  U.  S. 
Dig.  Ist  series.  Debtor  and  Creditor, 
48-58. 

7.  Clarke  ▼.  White,  12  Pet.  179. 

S.  Jackwm  v.  Hodges,  24  Md.  468; 
Seving  v.  Gale,  28  Ind.  486. 
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at  the  time  of  the  composition.^  And  at  all  times  it  should  be 
remembered  that  a  debtor  who  is  unable  to  effect  a  compromise  of 
his  debts  with  his  creditors  may  usually  take  advantage  of  the 
bankrupt  or  insolvent  laws ;  and  that  a  single  creditor  refusing  to 
accede  to  the  proposed  composition  may  force  him  into  legal  insol- 
yency,  and  thus  render  the  agreement  with  the  other  creditors 
worthless.^ 

§  373.    Demands  and  Claims. 

Beference  should  here  be  added  to  '^  demands  "  and  ^^  claims/' 
—  words  which,  though  often  lightly  used  as  synonymous  with 
''debts,"  take  in  reality  a  much  wider  sweep.  For  we  are  to 
remember  that  the  right  to  sue  and  recover  money  may  grow  out 
of  a  wrong  suffered;  not,  as  in  debts  proper,  out  of  a  contract 
alona^  Our  preceding  discussion  indicates  the  legal  principles 
which  apply  to  the  settlement  of  all  such  money  rights. 

§  374.  Rules  of  Set-off;  Recoupment,  etc.,  in  Modem  Practice. 
In  modem  practice,  litigation  is  frequently  simplified  by  the 
introduction  of  rules  which  permit  a  person  sued  upon  some  debt, 
daim,  or  demand,  to  avail  himself  in  defence  of  what  is  known 
as  the  right  of  "  set-off,"  "  recoupment,"  or  "  counterclaim ; "  the 
effect  being  that  the  party  sued  may  balance  off  his  own  demands 
against  those  of  the  party  who  sues  him,  and  suffer  judgment  for 
the  difference  only.^ 

9.  Clarke  v.  White,  1^  Pet.  17S.  used  in  the  text,  if  not  mi  generis. 

1.  See  Wetherell,  n.  to  Wsm.  Pert.  lb.     See  §§  354,  355. 

Prop.  3d  Am.  ed.  116 ;  2  Kent,  3S9i.  8.  For   distinetione    between    "  set- 

9.  See  Lane  County  v.   Oregon,  7  off/'    "recoupment,"    and    "counter- 

Wall.     80;     Hagar    v.    Reclamation  daim/'    lee    treatise   of    Waterman, 

Dist.,  Ill  U.  S.  701.     Setnhle,  a  tax  M  ed.    1,   426,   476,    608.     And   see 

to  ioelnded  under  the   larger  terms  Sedgwick  on  Damages,  c.  17;  172  111. 

App.  410;  814  Fed.  841. 
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§  375.    Various  Securities  for  Debt  Enumerated. 

Keeping  the  general  definition  of  a  debt  in  view,  let  us  now 
examine  in  order  the  various  securities  for  a  debt;  with  this  gen- 
eral observation  at  the  outset,  that  while  the  name  usually  applied 
to  each  species  of  property  is  the  name  of  the  security  alone,  the 
property  in  fact  consists  of  that  incorporeal  thing  called  a  debt, 
and  a  security  besides  by  way  of  better  enforcing  its  payment 
*^  There  are,"  to  use  the  words  of  an  eminent  English  judge  with 
reference  to  personal  property,  ^^  three  kinds  of  security:  the  first, 
a  simple  lien;  the  second,  a  mortgage  passing  the  property  out 
and  out;  the  third,  a  security  intermediate  between  a  lien  and  a 
mortgage^ —  viz.,  a  pledge, —  where  by  contract  a  deposit  of  goods 
is  made  a  security  for  a  debt  and  the  right  to  the  property  vests 
in  the  pledgee  so  far  as  iq  necessary  to  secure  the  debt"  ^ 

We  shall  consider  in  thb  and  the  two  following  chapters  the 
lien,  the  pledge,  and  the  mortgage  accordingly;  thus  adopting 
judicial  indications  and  the  most  natural  order  of  progression* 

§  376.    What  is  a  lien. 

A  lien,  in  general  language,  may  be  defined  as  that  hold  or  claim 
which  one  person  has  upon  the  property  of  another  as  a  securily 
for  some  debt  or  demand  due  him.  The  right  of  a  person  to  hold 
property  by  lien  lasts  in  theory  until  the  debt  or  demand  so 
secured  has  been  satisfied ;  it  is  not  incompatible  with  a  right  on 
his  part  to  sue  for  the  same  debt  or  demand ;  but  the  lien  consti- 
tutes a  collateral  security,  more  available  often  than  the  debt  itself, 
and  certainly  a  ready  means  of  enforcing  payment,  so  long  as  the 
property  held  by  lien  is  worth  anything.^    The  goods,  while  they 

1.  See  WiUes,  J.,  in  HalUday  v.         t.  Bout.  Diet.  "Lien;"  Somee  t. 
Holgate,  L.  R.  3  Ex.  302.  British  Empire  Shipping  Co.,  8  H.  L. 
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continue  in  possession  of  a  person  entitled  to  a  li^  cannot  be 
seized  in  execution  for  the  real  owner's  debt^  And  a  lien  is  found 
available  even  where  the  debt  for  which  the  creditor  claims  to  hold 
the  goods  is  of  more  than  six  years'  standing,  and  the  remedy  by 
action  at  law  is  barred  by  the  Statute  of  Limitations.  But  the 
title  to  property  held  by  him,  so  far  as  the  common  law  recognizes 
it>  and  irrespective  of  all  statute  remedies,  is  quite  imperfect ;  for 
the  mere  right  of  lien  is  not  understood  to  carry  with  it  any  right 
of  sale  to  secure  indemnity. 

And  hence  we  say  that  there  is  a  progression  from  liens  to 
pledges,  in  the  matter  of  title;  for  the  contract  of  pledge  carries 
an  implied  understanding,  at  least,  that  the  security  shall  be  made 
effectual  to  discharge  the  obligation ;  while  in  the  case  of  a  lien 
nothing  is  given,  unless  under  special  circumstances,  but  the  right 
of  retaining  or  detaining  the  property  which  serves  as  security/ 
Whenever,  indeed,  the  sum  for  which  the  lien  attaches  is  paid  up, 
the  lien  is  gone.  A  lien,  too,  attaches  as  something  incidental  to 
the  debt  or  demand ;  and  usually  by  mere  act  of  the  law  without 
any  act  of  the  party.^  Yet  so  many  kinds  of  liens  exist,  besides 
the  mere  common-law  lien,  th>at,  as  we  shall  see  in  the  course  of 
this  chapter,  the  word  ^'  lien  "  has  acquired  quite  an  extensive  and 
rather  a  vague  legal  significance^ 

§  377.    Various  Kinds  of  Liens  Stated. 

There  are  many  kinds  of  liens  recognized  at  law,  some  of  which 
attach  to  real  estate  alone,  9ome  to  certain  kinds  of  personal  prop- 
erty alone,  and  some  to  property  in  general.  And,  in  a  large  and 
rather  indefinite  sense,  we  are  accustomed  to  speak  of  the  equitable 
lien,  a  creature  of  equity;  of  the  maritime  lien,  which  constitutes 
an  important  feature  of  the  jurisprudence  of  shipping;  of  the 
staitUory  lien,  a  designation  applied  to  liens  either  expressly  con- 

Cm.  338;    Oakes  ▼.  Moore,  24  Me.         4.  Speara  v.   Hartly,   3   Eap.   81; 
214;  Montagu  Liens,  1.  Higgins  ▼.  Scott,  2  B.  ft  Ad.  413. 

S.  Legg  V.  Bvaaft,  5  M.  ft  W.  86;         6.  Story  Bailm.  §  311;  Holt  N.  P. 
Smith  Mere.  Law,  553.  383;  Doane  ▼.  Ruesell,  3  Gray,  382; 

2  Kent  Oam.  642. 
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ferrad  or  largely  regulated  by  statute;  besides  the  camman^aw 
lien,  which  is  the  primitive  lien  in  its  simplest  form, —  that  lien 
which  oonsifits  in  a  mere  l^al  right  to  retain  possession  until  the 
debt  or  charge  is  paid.  For  as  to  these  equitable,  maritime^  and 
statutory  liens,  they  often  seem  to  be  more  nearly  synonymous  with 
preferred  or  privileged  claims,  whose  payment  is  charged  upon 
the  property,  with  adequate  means  for  its  enforcement 

§  378.    Common-Law  Lien ;  Particular  and  General  Lien. 

To  confine  ourselves  more  particularly,  for  the  present,  to  the 
common-law  lien,  we  observe  that  there  are  two  leading  species  of 
liens  known  to  the  law;  namely,  particular  liens  and  general  liens. 
A  particular  lien  on  another's  property  is  the  right  to  retain  it  for 
a  debt  which  arises  on  account  of  labor  employed  or  expense  be- 
stowed upon  that  identical  property.  The  right  rests  on  prin- 
ciples of  natural  justice  and  sound  policy;  and.it  not  only  pre- 
vents circuity  of  action,  but  goes  far  towards  obviating  the  neces- 
sity of  any  suit  at  all  in  matters  which  must  often  be  too  trivial 
and  annoying  to  bear  litigation ;  thus  positively  favoring  the  trade 
of  the  poor  man,  though  confined  at  this  day  to  no  class  of  business 
exclusively.  Particular  liens  have  therefore  long  been  decidedly 
favored  in  law. 

Not  so,  however,  with  the  general  lien,  which  is  a  right  to  retain 
another's  property  for  a  general  balance  of  account.^  Of  course, 
where  a  general  lien  exists,  a  particular  one  is  by  necessary  impli- 
cation included. 

§  379.    Who  May  be  Entitled  to  a  Particular  Lien. 

Chancellor  Kent  tells  us  that  where  a  person,  from  the  nature 
of  his  occupation,  is  under  an  obligation,  according  to  his  means, 
to  receive  and  be  at  trouble  and  expense  about  the  personal  prop- 

6.  See    2    Kent    Com.     S34;     per  24  Me.  214;  Bank  of  Washington  v. 

Heath,  J.,  3  B.  &  P.  494;  Hammonda  Nock,    9   Wall.    3S2;    Lickharrow   ▼. 

V.  Barolajr,   2   East,  227;   Wilson  v.  Mason,  6  East,  21,  n. 
Guyton,  8  Gill,  213;  Oakes  v.  Moore, 
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erty  of  another,  he  has  a  particular  lien  upon  it;  and  that  our  law 
has  given  this  privil^e  to  persons  concerned  in  certain  trades  and 
occupations  which  are  necessary  for  the  accommodation  of  the 
public.  Upon  this  ground,  he  adds,  common  carriers,  innkeepers, 
and  farriers  had  a  particular  lien  at  the  conmion  law;  for  they 
were  obliged  to  serve  the  public  to  the  utmost  extent  and  ability 
of  their  employment,  and  if  they  refused  without  adequate  reason 
were  liable  to  an  action.^ 

Now,  examining  this  right  of  lien  in  the  light  of  remuneration 
for  the  obligations  imposed  by  law  upon  the  lien-claimant,  as  thus 
suggested,  we  find  that  there,  are  limits  worthy  of  notice.  Take 
the  case  of  an  innkeeper,  for  instance.  Many  of  the  decisions 
under  this  head  turn  upon  the  distinction  taken  between  innkeep- 
ers and  keepers  of  lodging  or  boarding  houses,  in  respect  of  lia- 
bility for  the  goods  of  the  guest;  and  while,  in  the  former  in- 
stance, a  very  strict  rule  of  responsibility  has  been  enforced  from 
the  earliest  times,  there  seems  little,  if  anything,  short  of  actual 
ordinary  negligence^  so  to  speak,  for  which  in  the  latter  instance 
one  is  made  -answerable.^  Not  to  follow  out  this  distinction,  we 
conclude  that,  by  strict  reasoning,  the  innkeeper's  right  of  lien  on 
the  goods  of  his  guest  does  not,  at  the  common  law,  extend  to 
boarding-house  or  lodging-house  keepers.  But  a  similar  right  is 
expressly  conferred  on  the  latter  class  of  persons  by  the  statutes  of 
New  York  and  other  States.'  This  lien  of  an  innkeeper  extends 
only  to  the  goods  or  property  of  his  guest,  which  he  received  on 
the  faith  of  the  innkeeping  relation.^     And  he  cannot  detain  his 


7.  2  Kent  Com.  ^4;  Lane  v.  Cot- 
ton, 12  Mod.  4S4;  Carlisle  v.  Quat- 
tlebaum,  2  Bailey,  452. 

8.  Holder  v.  Soulby,  8  C.  B.  n.  s. 
252;  Dansey  v.  Richardfton,  3  Ell. 
&  B.  144;  Berkshire  Woollen  Co.  ▼. 
Proctor,  7  Cu^.  423;  Manning  v. 
Wells,  9  Humph.  746;  Sibley  v.  Aid- 
rich,  33  N.  H.  553;  Chamberlain  v. 
Masterson,  26  Ala.  371.  And  aee 
Schoul.  Bailm.  §9  273-329. 


9.  See  Preston  v.  Neale,  12  Gray, 
222;  N.  Y.  Laws  1860,  p.  771;  2 
Kent  Com.  592^594;  Story  Bailm. 
§§  478,  481;  Schoul.  Bailm.  §  329; 
Cross  ▼.  Wilkins,  43  N.  H.  33d; 
Nichols  V.  Holliday,  27  Wis.  406. 
The  precise  language  of  a  local  stat- 
ute is  material  on  this  point.  Mills 
T.  Shirley,  110  Biaas.  158. 

1.  Sehoul.  Bailm.  §§  326-328,  and 
cited. 
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guest  or  strip  him  of  his  clothes  in  order  to  secure  payment  of 
bill ;  for  the  lien  does  not  extend  to  the  person  of  his  gaest,  and 
stripping  a  man  of  his  clothes  amounts  virtually  to  imprisonment^ 
Next  we  come  to  the  carrier's  lien.  That  common  carriers  have 
a  Hen  on  the  goods  they  carry  is  a  familiar  principle;  not  confined 
to  such  persons  as  in  former  days  managed  a  petty  business  of  this 
sorty  but  extended,  with  the  modem  development  of  trade  and 
commeice,  to  that  immense  transportation  business  which  is  done 
in  modem  times  by  railways  and  express  companies  on  land  and 
by  ships  and  steam  vessels  by  water.  For  in  these  (Sases  the  lia- 
bility imposed  by  law  is  to  deliver  safely,  excepting  perils  which 
occur  by  act  of  Ood  and  a  public  enemy ;  to  which  exceptions  we 
may  add  act  of  customer  and  act  of  public  authority.^  The  lien 
of  a  common  carrier  covers  the  goods  he  carries ;  and  unless  he 
has  made  a  special  contract  to  deliver  them  up  before  he  has  been 
paid,  be  is  not  obliged  to  do  so/  The  carrier's  lien  covers  his 
advances  to  others  for  freight  and  storage  on  the  goods ;  but  does 
not  extend  to  former  freight  unpaid  him,  nor  to  other  indebtedness 
of  his  customer,^  nor  to  overcharges,  nor  to  acts  performed  entirely 
outside  the  scope  of  the  carriage  contract.^  The  common  carrier 
of  passengers  has  also  a  lien  upon  the  passenger's  baggage  for  his 
fare,  though  not  upon  the  person  of  the  passenger.^  Here,  too, 
we  find  that  the  common-law  lien  affords  some  recompense  for  the 
extraordinary  liability  of  the  lien-claimant. 


9.  Sunbolf  V.  Alford,  8  M.  &  W. 
248.  A  statute  exempting  certain 
property  from  execution  does  not 
abrogate  an  innkeeper's  lien.  Swan 
V.  Bournes,  47  Iowa,  501. 

5.  Schotol.  Bailm.,  §  405  et  seq, 

4.  2  Kent  Oom.  611,  &34-642 ;  Stoiy 
Bailm.  g  588,  Sth  ed.;  Schoul.  Bailm. 
§S  54^550;  2  Ld.  Baym.  752;  2 
Redf.  BAilw.  3d  ed.  156  et  9eq, 

6,  lb. ;  Bisfeel  ▼.  Price,  16  111.  408 ; 
BriggB  T.  Boston,  Ae^  R.  R.  Co.,  6 
Allen,  246;  Adama  t.  Clarlc,  9  Guah. 
616;  1  Grant  Caa.  130. 


e.  steamboat  Virginia  ▼.  Kraft,  25 
Mo.  76;  Richardson  v.  Rich,  104 
Mass.  156.  And  see  Schoul.  Bailm. 
9§  542-550,  where  this  subject  is  ex- 
amined at  length.  The  lien  esctends 
bometimea  to  extraordinary  expenses 
incurred  in  the  transit  witii  respect 
to  the  property.  And  see  L.  R.  6 
Q.  B.  776;  Hingvton  ▼.  Wandt»  1  Q. 
B.  D.  367. 

7.  Wolf  V.  Summers,  2  Gampb. 
631;  McDanids  v.  Robinson,  26  Vt. 
316;    Story    Bailm.    §    604;    Sohoul. 
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S  380.    The  Same  Subject 

But>  however  this  particular  lien  may  have  originated,  it  is 
found  in  modem  times  projected  far  b^ond  that  class  of  persons 
who  at  the  common  law  had  to  receive  the  goods  offered  because 
of  the  public  nature  of  the  employment,  without  freed<«n  to  dis- 
criminate. The  general  rule  now  is>  that  every  bailee  for  hire, 
who  by  his  labor  and  skill  has  imparted  an  additional  value  to  the 
goods,  has  a  lien  upon  the  property  for  his  reaaon&ble  charges.* 
This  includes  all  persons  who  take  property  in  the  way  of  their 
trade  or  occupation  to  bestow  labor  or  expense  upon  it:  as,  for 
instance,  tailors,  dyers,  millers,  lard  renderers,  wharfingers,  and 
warehousemen,  to  whom  may  be  added  auctioneers;  though  none 
of  these  are  obliged  to  accept  employment  from  any  one  that  offers 
it.  Nor  is  the  lien  a  privilege  for  regular  occupations  of  hired 
bailment  only,  but  it  is  inferable  commonly  at  this  day  from  the 
relation  of  hired  service  about  a  thing  wherever  that  relation  is 
created.^  And  the  lien  extends  to  the  whole  of  one  entire  work 
upon  one  entire  subject.^  It  is  even  held  that  one  who  trains  and 
keeps  a  race-horse  has  a  lien;  for  by  his  instruction  he  has 
wrought  an  essential  improvement  in  the  animal.^  Yet  neither 
the  keeper  of  a  livery-stable  nor  a  cattle-keeper  has,  as  such,  a 
common-law  lien  on  an  animal  delivered  to  him  for  keeping,  with- 
out a  special  agreement  to  that  effect ;  though  this  exception  as  to 
agistors,  so  called,  is  a  discreditable  one  to  our  law;  and  in  fact 
in  modem  times  a  lien  is  quite  generally  given  such  persons  by 
statute  in  the  various  States.^     At  common  law,  however,  a  lien 

B«ilm.  9  693;  Ramsden  v.  Boston  ft  Book   6,  N.   T.   Rpts^   Bender's  ed., 

AHmui^t  R.  R.  Go^  104  Mass.  117.  note,  p.  476. 

S.  2    Kent    Com.    536,    627,    635;  1.  lb.;     Morgan     ▼.     Congdon,     4 

OrinseU   ▼.    Ck>ok,    3    Hill    (N.   T.)  Gomst.  551. 

485;  Green  ▼.  Fanner,  4  Burr.  2214;  S.  Forth  ▼.  Simpmn,  13  Q.  B.  680; 

Close   V.   Waterhouse,   6   East,    523 ;  58  N.  H.  64. 

Hanna  ▼.  Phelps,  7  Ind.  21;  Sohoul.  8.  Wallace  ▼.  Woodgate,  1  G.  A  P. 

Bailm.  9§  122-127.  575;  Grinnell  ▼.  Cook,  3  Hill,  485; 

9.  School.    Bailm.    §    122;    Story  Richards  ▼.  Symonds,  10  Jiir.  6.    See 

Bailm.    §    440.      Liens    on    personal  2  Kent  Com.  636.     As  to  the  hired 

property  of   repairers   and   agisters,  bailee^e  lien,   see  Sehoul.  Baifan.   Sf 
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would  attach  only  wiien  a  chattel  haa  been  actually  improyed  by 
the  labor  of  the  mechanic;  and  therefore  a  garage^eeper  haa  no 
lien  for  the  maintenance  and  care  of  an  automobile  ^^re  this 
simply  consists  in  storage  and  incidental  repairing  to  keep  the 
car  up  and  not  to  improve  it^  The  injustice  of  this  situation  has 
resulted  in  the  enactment  of  statutes  in  some  States  giving  a  lien 
to  garage-keepers.^  This  common-law  lien  is  the  right  of  the  re- 
sponsible bailee  who  performs  the  service  for  the  bailor  and 
receives  the  thing  into  custody ;  it  cannot  be  claimed  by  the  bailee's 
sub-agenty  laborer,  or  other  person  in  privity  with  him  alone.^ 

Some  of  the  cases  decided  seem  to  turn  upon  custom ;  and  the 
business  usage  of  a  locality  might  carry  the  rule  of  particular 
liens  even  further  than  the  courts  have  as  yet  clearly  sanctioned  its 
application,  so  desirable  and  so  reasonable  is  this  privilege  found 
to  be.  Doubtless,  moreover,  the  mutual  agreement  of  parties  may 
in  these  days  create  such  a  lien.  But  the  rule  has  its*  limits,  not- 
withstanding.^ It  was  formerly  thought  that  the  lien  for  labor 
and  skill  imparted  was  inconsistent  with  a  special  stipulation 
beforehand  concerning  the  price ;  but  this  is  no  longer  law ;  and 
die  regulation  of  price  does  not  affect  this  right  of  lien,  unless, 
indeed,  the  special  agreement  be  so  expressed  as  to  be  inconsistent 
with  the  supposition  that  a  lien  was  intended;  a^  in  the  case 
where  some  future  time  of  payment  is  fixed.'     For  a  particular 


122-127,  at  length,  and  caftes  cited. 
PoBsibly  the  expei»e  naturaUy  in- 
volved in  keeping  an  animal  by 
virtue  of  a  lien,  where  the  right  to 
sell  did  not  follow,  was  an  argument 
against  preenming  this  lien  to  have 
existed. 

4.  Hiatton  v.  Gar  Maintenance  Co., 
30  T.  L.  R.  275w 

5.  Mass  St.  1913,  o.  300;  N.  T. 
Qons.  Laws,  Lien  Law,  9  184. 

6.  HoUingBWorth  v.  Dow,  19  Pick. 
aaS;  Jacobft  v.  Knapp»  50  N.  H.  71. 
Statute  may  confer  such  right.  See 
Vane  v.  Newcombe,  132  U.  S.  220. 


7.  Goodrich  v.  WiUard,  7  Gray, 
183;  Miller  v.  Marston,  35  Me.  153; 
McCoy  V.  Hock,  37  Iowa,  436.  Thus, 
while  one  who  runs  a  saw-mill  has  a 
lien  oa  the  lumber  for  sawing  it  into 
boards,  another  who  removed  the 
timber  from  some  person's  land,  at 
an  agreed  price  and  for  the  purpose 
of  having  it  Sawed,  may  have  no  lien 
at  all.  Oakes  v.  Moore,  »4  Me.  214 ; 
Morgan  v.  Congdon,  4  Comet.  551. 
And  see  next  section. 

a.  2  Kent  Com.  635;  Blake  v. 
Nicholson,  3  Maule  ft  S.  168;  Bur- 
dict  V.  Murray,  3  Vt.  302. 
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lien  may  be  created  or  destroyed  at  pleasure  by  agreement  of  the 
parties,  and  it  is  inoonsistent  with  business  dealings  clearly  upon 
credit 

§  381.  Whether  a  Particular  Lien  May  Exist,  Irrespective  of 
Contract. 

Particular  liens  may  not  only  be  created  by  express  contract^ 
but  they  are  even  implied  where,  from  the  circumstances  connected 
with  a  particular  transaction  or  from  the  peculiar  relation  of  the 
parties,  it  is  fair  to  give  the  law  that  operation,  inasmuch  as  com- 
pensation with  reference  to  the  thing,  was  fair  to  bestow.'  And, 
hence,  although  the  finder  of  lost  property  on  land  has  no  right  at 
common  law  corresponding  to  what  in  maritime  law  we  denomi- 
nate ''  salvage,"  and  cannot  claim  a  lien  for  taking  care  of  lost 
property  for  the  loser,  yet  if  the  loser  promise  a  reward  in  express 
language  either  to  a  particular  person,  or  generally  to  any  one 
who  will  return  it,  the  finder  has  a  lien  upon  the  property  for  his 
reward.  Yet,  where  there  is  no  clear  promise  of  a  reward  on  the 
loser's  part,  the  finder  must  give  up  the  property,  suing  after- 
wards, if  he  so  choose,  for  his  reasonable  recompense.^  For  the 
salvage  of  vessels  compensation  is  granted  irrespective  of  contract 
or  an  owner's  consent,  and  there  is  a  lien  of  the  maritime  kind.^ 

A  lien  can  never  arise,  however,  from  one's  own  wrong,  beyond 
an  estoppel;  as,  for  instance,  upon  certificates  of  stx)ck  held 
through  a  breach  of  trust.^  Nor  can  an  owner  in  general  be 
deprived  of  his  property  without  his  knowledge  and  assent  person- 
ally or  through  his  agent.^    Upon  the  authority  of  a  dictum  of 


9.  See  Wentworth  ▼.  Day,  3  Met 
352. 

1.  2  Kent  Com.  636;  Nicholson  v. 
Chapmaii,  2  H.  Bl.  254;  Wentwortii 
V.  Day,  3  Met.  352;  Wileon  v.  Guy- 
ton,  8  Gill,  213.  That  a  finder,  as 
such,  has  no  lien,  though  entitled  to 
remuneration,  eee  Preston  v.  Neale, 
12  Gray,  222. 

8.  §§  329,  330. 


S.  Randel  ▼.  Brown,  2  How.  406. 

4.  There  must,  as  a  ruH  he  privity 
or  contract  relation,  express  or  im- 
plied, between  the  bailee  and  bailor, 
in  order  to  enforce  a  lien  against  the 
latter.  Gross  v.  Eiden,  53  Wis.  543. 
And  see  Oakes  ▼.  Moore,  24  Me.  214; 
Morgan  v.  Congdon,  4  Comst.  551; 
Small  ▼.  Robinson,  60  Ma  425. 
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Lord  Chief  Justice  Holt,  however,  it  was  once  held  that  a  carrier 
who  receives  goods  from  a  wrong-doer  or  thief  may  detain  them 
against  the  true  owner  until  the  carriage  is  paid ;  the  assumption 
being,  of  course,  that  the  carrier  is  free  from  all  guilty  connivance.^ 
In  some  parts  of  our  country  this  latter  doctrine  is  doubtless 
repudiated ;  for  it  is  held  in  several  important  cases  that  even  an 
innocent  carrier,  receiving  goods  from  a  wrong-doer,  has  no  lien 
thereon  against  the  rightful  owner  for  freight;  not  even  for 
freight  paid  by  him  to  a  previous  carrier  whom  the  owner  had 
directed  to  carry  them,  nor  indeed  such  right  to  recompense  at  alL^ 
This  might  appear  at  first  sight  inconsistent  with  the  doctrine 
favored  by  some  of  the  '^  innkeeper  "  cases ;  and  certainly  there  is 
an  English  decision  sustaining  the  innkeeper's  right  of  lien  on  a 
horse  which  a  guest  puts  into  his  stable,  whether  the  animal  be 
the  property  of  the  guest  or  of  some  third  person  from  whom  it 
was  stolen ;  so  long,  of  course,  as  the  innkeeper  acts  innocently  in 
the  matter/  But  this  distinction  may  appear,  on  reflection,  to 
aid  the  investfiigation :  that,  in  this  latter  instance,  the  property  is 
benefited  by  the  expense  put  upon  it ;  while  in  the  case  of  a  car- 
rier  who  diverts  property  from  the  true  owner,  however  innocently, 
there  is  enough  hinderance  occasioned  the  owner  by  the  vn*ongful 
transportation  to  a  distance  of  the  goods,  without  his  being  com- 
pelled to  pay  for  their  freight  besides. 

A  lien  which  might  not  be  asserted  against  a  non-assenting  true 
owner  might  nevertheless  be  good  as  against  the  person  who  left 
the  thing ;  for  the  latter  ought  not  to  assert  his  own  wrong.^     So, 


6.  See  2  Ld.  Raym.  866,  citing  case 
of  the  Exeter  carrier. 

6.  Clark  v.  Lowell,  &c.,  R.,  »  Gray, 
231;  Stevenfi  v.  Boflton  &  Wor.  R., 
8  Gray,  26^;  Waugh  ▼.  Denham,  16 
Irish  C.  L.  405 ;  Schoul.  Bailm.,  §  544. 
See  King  v.  Richards,  6  Whart.  418. 
Nor  can  one  w<bo  has  carried  a  thing 
for  the  sole  convenience  of  the  mere 
hirer  thereof,  and  at  hia  request,  ac^ 
quire  a  lien  upon  the  property  avail- 


able against  the  owner.      Gilson   v. 
^Gwinn,  107  Mass.  126. 

7.  Yorice  V.  Grenaugfa,  2  Ld.  Raym. 
866.  And  see  Snead  v.  Watkins,  37 
£.  L.  k  Eq.  384;  Threfall  ▼.  Bor- 
wick,  L.  R.  7  Q.  B.  711;  Ekxmestic 
Sewing  Machine  Co.  ▼.  Watters,  50 
Qa.  573;  Johnson  ▼.  Hill,  3  Staririe, 
172. 

8.  Schoul.  Bailm.,  §  544. 
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too,  it  should  prevail  against  any  wrongful  dispoesessor  of  the 
oarrier,'  or  even  where  the  owner  was  himself  at  fault  in  iSbe 
bailment.^ 


§  382.    General  Lien ;  Who  May  Acquire. 

A  general  lien  differs  essentially  from  a  particular  lien  in  this : 
that  while  the  latter  is  a  right  which  grows  out  of  expense  or  ser- 
vices bestowed  upon  the  particular  property,  the  former  is  a  right 
to  retain  certain  property  of  another  on  account  of  some  general 
balance  due  from  the  owner.  A  general  lien,  therefore,  carries 
the  preference  of  creditors  so  far  as  to  interfere  materially  with 
equal  opportunities  for  attaching  and  the  equal  distribution  of  an 
insolvent's  effects;  hence  it  receives  no  great  favor  at  the  law.^ 
The  very  suggestion  of  a  general  balance  leads  to  an  inquiry 
whether  the  lien  covers  a  general  balance  on  all  dealings  between 
the  parties,  or  only  a  general  balance  on  the  work  done  in  that 
particular  course  of  business ;  a  question  which  we  do  not  find 
decisively  answered,  though  reason  suggests  that  the  latter  is 
always  the  preferable  interpretation  in  case  of  doubt.  Thus,  it 
has  been  ruled  that,  while  a  policy  broker  may  have  a  general  lien 
for  his  policy  business,  the  lien  cannot  extend  to  other  debts  due 
him  from  the  owner  of  the  property.^  Custom  has  much  to  do 
in  establishing  the  right  to  a  general  lien ;  and  upon  such  custom 
as  justifies  the  inference  of  a  mutual  agreement,  or  else  upon 
express  contract,  a  general  lien  should  always  be  based.*  Hence 
it  is  that  calico  printers,  fullers,  and  perhaps  dyers,  have  a  gen- 
eral lien  by  the  English  decisions ;  while  in  that  country  a  wharf- 
inger is  allowed  not  only  a  lien  on  particular  goods  deposited  at  his 
wharf,  but  by  the  general  usage  of  his  trade  the  right  to  retain 

9.  Ames  v.  Palmer^  42  Me.  197.  S.  WKeaae  v.  Nevius,  22  Me.  138 ; 

1.  Briggs   ▼.    Boston    R*»    6    Allen,  Olive  v.   Smith,   5   Taunt.    57.     And 

246.  see  Weldon  ▼.  Gould,  3  I^p.  268. 

3.  2  Kent  Com.  636;  Rushforth  v.  4.  Jarvis  ▼.  Rogers,  15  Mass.  389; 

Hadfield,  6  East,  519;   s.  c.  7  East,  Story  Agemy,  g  355. 
224;   Houghton  v.  Mattliews,  3  Bos. 
&  P.  494. 
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them  for  such  general  balance  of  his  aoeount  as  may  be  due  from 
the  owner.^ 

Insurance  brokers  are  certainly,  both  in  English  and  American 
courts,  allowed  a  general  lien.^  Clerks  of  courts,  too,  haye  a 
general  lien  on  the  papers  in  their  hands,  for  their  fees.^  Bank- 
ers have  a  general  lien  on  the  securities  of  their  customers  which 
come  incidentally  to  their  hands  in  course  of  their  general  business, 
for  their  general  balance ;  though  this  is  a  right,  as  in  other  cases, 
subject  to  regulation  by  statute  or  charter  or  usage ;  *  and  our 
national  banks  have,  as  it  is  held,  no  lien  upon  liie  stock  for  their 
loans  to  a  stockholder.^  A  usage  between  two  banks  makes  a  lien 
on  a  balance  which  has  been  suffered  to  remain  upon  the  faith  of 
their  mutual  dealings ;  the  rule  not  being  confined  necessarily  to 
the  advunce  of  money  by  the  bank.^ 

§  383.    General  Lien  of  Attorneys  and  Factors. 

The  kinds  of  general  lien  with  which  we  are  most  familiar  are 
those  of  attorneys  and  factors.     It  is  well  settled,  both  in  England 


5.  Weldon  ▼.  Gould,  3  Esp.  26S; 
Saville  v.  Barchard,  4  Esp.  53 ;  Spears 
V.  Hartly,  3  Esp.  81. 

6.  M'Kenzie  y<.  NeviuB,  22  Me.  138 ; 
Olive  y.  Smith,  5  Taunt.  57;  Spring 
V.  South  Carolina  Ins.  Co.,  8  Wheat. 
268 ;  Castling  v.  Aubert,  2  East,  325 ; 
Story  Agency,  §  379. 

7.  Farewell  v.  Coker,  3  P.  Win». 
460;  Taylor  v.  Lewis,  3  Atk.  727. 

8.  2  Kent  Com.  641;  Bamett  v. 
Brando^,  5  M.  &  Gr.  630;  Davis  ▼. 
Bowsher,  5  T.  R.  48<8;  Story  Agency, 
§  390.  And  see  Case  v.  Bank,  100 
U.  S.  446.  A  general  banker  has  no 
implied  lien  upon  aecuritieB  deposited 
with  him  for  gratuitous  safe  keeping 
only.  Leese  v.  Martin,  L.  R.  17  Eq. 
224;  Brandao  v.  Bamett,  12  CI.  &  F. 
787.  Nor  where  secoritieB  are  acci- 
dentally in  possession  of  the  bank, 
or  not  in  its  possession  in  the  course 


of  its  business  as  snoh,  or  where  the 
circumstances  of  its  possession  (as 
in  case  of  a  particular  pledge)  are 
inconsistent  with  sudi  general  lien. 
Reynes  t.  Dumont,  130  U.  8.  354. 
But  semble,  if  deposited  on  hire  for 
a  special  purpose,  a  particular  lien 
would  be  created  accordingly.  Spe- 
cial contract  may,  of  course,  exclude 
as  well  as  confer  a  general  lien.  Story 
Agency,  §  381 ;  poBt,  %  384. 

9.  Bank  y.  Lanier,  11  Wall.  369. 

1.  Bank  of  Metropolis  v.  New  Eng- 
land Bank,  1  How.  234.  A  check 
drawn  upon  a  bank  for  more  than 
<&e  amount  of  the  drawer's  funds  on 
deposit  creates  no  lien  in  favor  of  the 
payee  upon  the  actual  balance,  un- 
til the  bank  has  agreed  to  pay  it  pro 
tanto,  Dana  t.  TIdrd  Nat.  Bank,  13 
Allen,  445. 
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and  this  country,  that  attomejB  and  solicitors  liave  a  general  lien, 
originating  in  common  law,  upon  the  papers  of  their  clients  in 
their  possession  for  the  general  balance  of  their  professional  ao* 
counts.^  And  besides  this  lien  on  papers,  they  have  a  lien  on  the 
moneys  recovered  in  a  particular  action;  this,  however,  being 
more  readily  presumed  a  particular  lien,  while  that  upon  the 
papers  is  a  general  lien.  Yet  the  attorney's  particular  lien  on 
the  moneys  collected  in  a  suit  receives  a  pretty  liberal  construc- 
tion in  the  later  cases;  and  it  is  allowed  to  protect  not  only  fees 
and  disbursements  in  that  suit,  but  also  in  any  suit  or  proceeding 
brought  to  recover  other  moneys  covered  by  the  same  retainer.^ 
A  lien  on  the  judgment  procured  by  an  attorney  is  also  recognized 
on  broad  equitable  principle  without  requiring  any  strict  posses- 
sion/ Whatever  be  the  fate  of  a  suit,  the  client  cannot  get  back 
the  papers  without  paying  or  securing  what  is  due  his  attorney, 
not  only  in  respect  of  that  business  for  which  he  left  them,  but 
for  all  professional  services  remaining  unpaid.  It  would,  of 
course,  be  unreasonable  to  compel  a  client  to  continue  to  emploj 
an  attorney  who  proves  unworthy;    and,  in  fact,  neither  is  he 


a.  Wilkine  v.  Carmidiae],  1  Doug. 
104;  Lickbarrow  v.  MaBon,  6  East, 
21,  n.;  Dennett  v.  Cutte,  11  N.  H. 
163;  2  Kent  Ck>m.  641;  7  Vin.  Abr. 
74;  Ew  parte  Sterling,  16  Vee.  258; 
In  re  Paschal,  10  Wall.  483;  Bal»- 
bekVigik  V.  FnuEer,  19  Penn.  St.  96. 
See  Story  Agency,  9tli  ed.,  §  383;  In 
re  Knapp,  85  N.  T.  284,  and  cases 
cited.  As  to  lien  where  employment 
is  by  the  State,  see  Lane  v.  Hallum, 
39  Ark.  385;  Oompton  v.  State,  38 
Ark.  601. 

S.  See  2  Kent  Com.  641;  Pope  ▼. 
Armstrong,  3  Sm.  k  M.  214.  And 
0ee  In  re  Knapp,  85  N.  Y.  284.  In 
this  country,  it  may  be  obser^,  the 
distinction  between  attorney  or  so- 
licitor and  counsel,  which  has  been 
so  sedulously  maintained  at  the  Eng- 


lish bar,  is  practically  abolisihed  in 
nearly  all  the  States,  and  every  law- 
yer in  eharge  of  a  case  acts  both  as 
solicitor  and  counsel.  See  Hutchin- 
son v^  Howard,  15  Vt.  544;  In  re 
Pa«chal,  10  Wall.  483. 

Where  the  attorney  is  paid  or  well 
secured  otherwise  for  hie  daim,  as 
by  payment  into  courts  he  cannot 
embarrass  further  the  client  by  de- 
taining important  papers.  Galland, 
Re,  L.  R.  31  Ch.  D.  296.  See  in  de- 
tail as  to  attorney's  lien,  Jones  Liens, 
8  113  et  seq. 

4.  This  appears  analogous  to  a 
maritime  or  equitaUe  Hen.  Some 
States  recognise  it  in  practice  and 
some  do  not    Jones  Ueum,  |  153  et 


667 


§  883 


THje  LAW  OF  PXB80NAL  PBOPBSTT.      [PABT  m. 


obliged  to  do  so,  nor  is  an  attarney  bound  to  conduct  the  suit  for 
which  he  is  engaged  after  he  has  seen  fit  to  terminate  his  ^igage- 
ment  for  reasonable  cause  and  upon  reasonable  notice;  but,  for  all 
that,  the  attorney  may  recover  for  his  costs,  services,  and  expenses 
for  the  period  during  which  he  was  employed.^  No  collusive 
settlement  made  between  clients  can  deprive  the  attorney  of  his 
lien ;  iu>r  can  the  losing  party  in  a  suit  settle  safely  with  the  win- 
ning party  without  regarding  this  lien,  as  he  is  frequently  tempted 
to  do.* 

A  factor,  unlike  a  broker  selling  in  the  name  of  his  principal  ^ 
and  without  possession  of  the  property,  buys  and  sells  either  in 
his  own  or  his  principal's  name;  and  factors  have  not  only  a 
particular  lien  (as  all  do  who  have  a  general  lien  besides),  but  a 
general  lien  also  for  the  balance  of  their  general  account,^  upon 


5.  2  Kent  Com.  4141,  n.;  Bowaon 
y.  Earle,  1  Moody  &  M.  538;  In  re 
Paschal,  10  Wall.  483. 

6.  Ormerod  v.  Tate,  1  Bast,  464. 
The  attorney's  lien  is  not  confined  to 
moneye  reooTered  for  his  client  by 
judgment;  nor  by  the  fact  that  the 
moneys  were  received  on  behalf  of 
an  estate  where  his  client  was  execu- 
tor. In  re  Knapp,  85  N.  Y.  284. 
The  attorney's  lien  extends  to  a  gen- 
eral balance  of  accounts  for  pro- 
feesional  services.  In  the  Matter  of 
H.,  an  attorney,  87  N.  Y.  SS*! ;  Ward 
v.  Craig,  87  K.  Y.  550;  Jaclcson  ▼. 
Glopton,  66  Ala.  29.  As  to  the  case 
of  a  set-off  of  one  execution  against 
another  betfween  the  same  parties,  see 
Ocean  Ins.  Ga  v.  Rider,  22  Pick.  210. 
The  attorney's  lien  for  coets  in  a 
suit  extends  pertiaps  to  judgments  re- 
covered by  him.  See  Vaughan  y. 
Dalies,  2  H.  Bl.  440,  where  qualifi- 
cations are  stated;  Rooney  v.  Second 
Avenue  R.  R.  Ck>.,  18  N.  Y.  368. 
And  see  Oasey  v.  March,  30  Tex.  180; 


Forsythe  y.  Beveridge,  52  111.  B«S. 
But  an  attorney  has  no  such  lies  in 
a  cause  before  judgment  as  to  pre- 
vent his  dimt  from  settling  the  ac- 
tion with  the  opposite  party.  Smi- 
mons  y.  Almy,  103  Masa  33;  Wright 
y.  Wright,  70  N.  Y.  96.  Nor  does 
his  lien  upon  papers  protect  their 
non-production  at  a  trial.  Fowler  y. 
Fowler,  29  W.  R.  800. 

See  further,  for  a  liberal  constmo- 
tion  of  the  attorney's  lien,  Dowling 
y.  Etggemann,  47  Mich.  171;  Porter 
y.  Hanson,  36  Ark.  591.  Counsel  or 
associate  counsel  feee  may  thus  be 
protected  by  the  attorney.  Jackson  y. 
Glopton,  66  Ala.  29.  This  lien  may 
extend  to  the  proceeds  of  real  estate, 
as  under  an  execution  sale  to  satisfy 
a  judgment. 

7.  A  broker  has  no  right  of  general 
lien.  See  Barry  y.  Hoogeworff,  46 
Md.  59. 

8.  See,  particularly,  as  to  the  fac- 
tor's general  lien.  Story  Agency,  9th 
ed.,  §  377  et  seg.      See  also  Jones 
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all  the  goods  of  the  debtor  which  remain  in  their  hands  in  this 
capacity.  The  lien  extends  even  to  the  price  of  the  goods  which 
one  has  sold  as  factor,  though  he  has  parted  with  their  possession ; 
and  he  maj  enforce  payment  from  the  buyer  himself  against  the 
principal.'  It  may  extend  to  all  sums  for  which  he  has  become 
liable  for  his  principal  as  surety  or  otherwise;  by  virtue  of  his 
relation.^  The  doctrine  of  lien  applies  as  well  to  purchasing  as 
to  selling  factors.  And  usually  the  factor's  lien  is  good  even  as 
against  attaching  creditors ;  while  if  he  has  sold  part  of  the  goods^ 
he  is  entitled  to  a  lien  upon  the  residue  for  his  expenses,  advances, 
and  commissions.^  But  the  general  lien,  in  such  a  case,  applies 
only  to  goods  received  by  a  factor  as  such ;  and  tx>  give  him  a  lien 
upon  goods  consigned  to  and  not  actually  received  by  him,  the 
consignment  ought  to  be  to  him  in  terms,  and  he  should  have  made 
advances  or  given  acceptances  on  the  faith  of  it.^  The  modem 
business  of  brokers  is  not  so  strictly  limited  as  formerly ;  and,  at 
all  events,  a  broker  has  a  specific  lien  for  his  charges  when  he  has 
such  possession  of  the  property  that  he  can  exercise  the  right.^ 

§  384.    General  Lien  by  Express  Agreement. 

A  general  lien,  like  a  particular  lien,  may  arise  by  express 


Liens,  §  418  et  9eq.  Commission 
merchants  who  have  adyanced  on 
goods  of  a  principal  insured  by  them 
have  a  lien  on  tiie  insurance  money 
in  caae  of  accidental  fire.  Johnson 
V.  Campbell,  120  Mass.  440.  And 
see  Brown  v.  Coombs,  63  N.  T.  508; 
Burrus  ▼.  Kyle,  56  Ga.  24;  Chaffraix 
y^  Harper,  26  La.  Ann.  22.  A  lien 
cannot  be  asserted  by  a  factor  by 
way  of  fraudiileiit  preference  under 
bankrupt  act.  Nudd  v.  Burrows,  01 
U.  S.  426;  Copeland  v.  Stein,  8  T.  R. 
190. 

9.  Story  Agency,  §§  34,  377;  2 
Kent  Com.  640,  and  eases  cited; 
Dixon  V.  Stansfield,   10  C.  B.   308; 


Knapp  v.  AlYord,  10  Paige,  205; 
Brander  v.  Phillips,  15  Pet.  120.  See 
Houghton  yi.  Matthews,  3  Bos.  ft  P. 
485. 

A  faotor^b  particular  lien  for  ad- 
viances  is  often  recognized  by  local 
statute.  Fourth  Nat'l  Bank  v.  Amer- 
ican Mills  Co.,  137  U.  S.  934. 

1.  Story  Agency,  §  376;  Hidden  v. 
Waldo,  55  N.  T.  204;  Hammond  v. 
Barclay,  2  East,  227. 

8.  Bryce  v.  Brooks,  26  Wend.  367; 
Sewell  V.  Nichols,  34  Me.  582.  But 
see  Gray  v.  Bledsoe,  13  La.  480. 

8.  See  Davis  v.  Bradley,  28  Vt.  118. 

4.  Barry  v.  Boninger,  46  Md.  59; 
Jones,  §  420. 
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agreement  of  the  parties.^  A  familiar  instance  of  this  rule  is 
afforded  in  the  case  where  one  entitled  to  a  particular  lien  gives 
notice  that  he  will  receive  no  goods  for  the  purpose  of  his  business, 
except  on  condition  that  his  lien  shall  include  both  charges  on  the 
particular  goods  and  for  the  general  balance  of  hb  account ;  which 
notice,  being  brought  to  the  knowledge  of  parties  dealing  with  him 
afterwards,  will  affect  their  liabilities  accordinglv.^  Carriers  and 
innkeepers  frequently  try  to  limit  their  own  responsibilities  and 
sometimes  to  increase  their  lien  security  by  general  notice;  but 
the  courts  are  not  readily  disposed,  in  the  latter  instance  at  least, 
to  concede  to  their  wishes/  As  to  cases  of  lien  by  express  con- 
tract, it  may  be  generally  observed  that  direct  words  or  stipula- 
tions inconsistent  with  any  other  understanding  of  the  parties 
suffice  for  creating  it ;  but  every  lien  which  is  founded  upon  agree- 
ment must  be  in  just  conformity  to  the  agreement,  and  is  not  to  be 
extended  further  by  construction.' 

A  general  lien  by  custom  or  business  usage,  such  as  we  have 
above  noticed,  appears,  when  closely  examined,  to  be  in  truth  that 
of  an  implied  contract  founded  upon  the  custom.  And  so  free 
are  parties  to  regulate  tliis  subject  by  an  express  contract^  whether 
the  effect  be  to  control  a  business  usage  or  not,  that  they  may 
either  create  a  lien  or  exclude  the  lien  which  otherwise  would 
operate.  The  mere  existence  of  a  special  agreement  will  not,  how- 
ever, of  itself  exclude  the  right  of  lien ;  but  if  any  of  its  terms  be 
inconsistent  with  this  right,  it  will  do  so.^  Parties  have  lawful 
power  to  deal  as  they  please  with  their  own  property,  and  it  only 
remains  for  them  to  make  their  mutual  understanding  plain  in 


5.  See  9Upra,  §  830. 

6.  See  Kirkm&D  v.  ShawcroM,  6  T. 
R.  14;  Gladstone  ▼.  Birley,  2  Mer. 
401. 

7.  2  Kent  Com.  637,  commenting 
on  Oppenheim  v.  Russell,  3  Bos.  ft 
P.  42^;  Rushforth  ▼.  Hadfield,  7  East, 
224;  Ang.  Carriers,  §  3^7  et  9€q,; 
Schoul.  Bailm.,  §  548;  Adams  ▼. 
Clark,  9  Cosh.  215. 


8.  Cases  supra;  also,  Bank  of 
Washington  ▼.  Nock,  9  Wall.  373; 
Raitt  ▼.  Mitchell,  4  Campb.  146;  Ex 
parte  Langston,  17  Vea.  231;  Gar* 
michael  v.  Arms,  51  Ind.  App.  689, 
100  N.  E.  50^. 

9.  Smith  Mere.  Law,  8ih  ed.  555, 
556;  Chase  t.  Wertmore,  S  M.  4  8. 
180. 
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any  particular  case.  But  it  may  be  added  that  the  words  '^  lien," 
^^  pledge/'  and  ^^  mortgage/'  are  ofteu  used  carelessly  and  inter- 
ohangeably  with  reference  to  personal  property;  and  some  have 
thought  that,  properly  speaking,  this  lien  by  contract,  as  we  call 
it,  is  rather  to  be  presumed  as  in  the  nature  of  an  agreement  for 
a  pledge,  than  as  intended  for  a  mere  lien.^ 


§  385.  Lien,  How  Made  and  Kept  Sure;  Possesaion  Necessary. 
Having  thus  considered  the  various  kind  of  liens  known  to  the 
conmion  law,  we  next  inquire  what  steps  are  necessary  to  make 
and  keep  the  lien  strong  and  sure.  In  every  case,  then,  a  delivery 
of  the  property  is  essential,  in  order  that  there  may  be  a  lien  upon 
it;  by  which  is  meant  that  the  goods  must  have  come  into  the 
rightful  possession  of  the  lien-claimant  or  his  agent.^  It  is  true 
that  this  possession  by  the  lien-claimant  may  be  actual  or  con- 
structive; but  the  right  of  lieu  is  the  right  to  retain  what  one 
already  has  in  his  keeping,  and  where  there  is  no  possession  there 
can  be  no  lien.  Furthermore,  thi^  possession  of  the  goods  must 
have  been  rightfully  obtained ;  for  a  creditor  cannot  wrongfully 
seize  upon  his  debtor's  goods,  and  then  claim  to  hold  them  by  virtue 
of  a  lien;  nor,  if  an  agent  delivers  the  property  without  due 
authority  from  his  principal,  can  a  lien  thereby  arise.^  But  liens 
may  undoubtedly  be  acquired  through  the  acts  of  agents  acting 
within  the  scope  of  their  employment.*  And  it  is  held  that  an 
excessive  claim  for  a  proper  kind  of  lien  —  there  being  nothing 
improper  claimed  except  the  amount  —  will  not  invalidate  the 
lien  as  to  the  amount  justly  due.' 


5 


1.  See  Sir  Wm.  Grant  in  Gladstone  P.  4S5 ;  2  Kent  Cam.  638 ;  3  T.  R. 

V.  Birley,  a  Mer.  404;  Gibbs,  C.  J.,  119;  M'ComMe  v.  Davies,  7  Easi^  5; 

in  Wilson  y.  Heather,  5  Taunt.  642.  KoUock  v.  Jackson,  5  Ga.  153. 

But   the    indiscriminate   use   of    the  8.  See  2  Kent  Com.  638,  639 ;  Story 

term   "lien^'   is  too  strongly  estab-  Agency^  §  361;   M'Combie  v.  Davies, 

liahed^  for  trying  thus  to  restrain  the  7  East,  5. 

word  to  a  right  arising  by  mere  opera-  4.  lb. 

of  law.     Story  Agency,  §  356;  4  M.  5.  Allen  v.  Smith,  12  C.  B.  N.  0. 

ft  W.  278.  638;  Busfield  T.  Wheeler,  14  AUen^ 

S.  Houghton  T.  Matthews,  3  Bos.  ft  139. 
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But  if  possession  is  thus  essential  to  the  creation  of  a  lien,  it  ig 
no  less  necessary  to  its  continued  existence.  And  whenever  the 
partj  voluntarilj  parts  with  the  possession  of  the  goods  on  whidi 
he  has  a  lien,  the  lien  is  lost  and  cannot  be  reasserted  on  merely 
regaining  them.^  So  strict  is  this  rule  and  the  requirement  that 
the  lien-claimant  shall  consistently  maintain  that  character,  that 
if  the  lien-claimant  cause  the  goods  to  be  taken  in  execution  in  his 
own  suit  and  buy  Uiem  in  afterwards,  the  nature  of  his  possession 
is  so  changed  that  the  lien  is  lost,  although  the  property  never  left 
his  premises.^  The  question  what  amounts  to  a  complete  divest- 
ment  of  possession  in  such  cases  depends  mainly  upon  the  inten- 
tion of  such  divestment  of  possession,  for  it  is  voluntary  and  not 
involuntary  relinquishment  which  puts  an  end  to  the  lien ;  thou^ 
wrongful  acts  of  the  possessor  might  operate  to  the  same  end  upon 
his  parting  with  possession.^  Moreover,  one  may,  by  words  and 
behavior,  be  estopped  from  asserting  a  lien  as  against  third  parties 
whose  action  he  has  thereby  influenced,  even  where  the  disposses- 
sion may  not  be  complete  as  against  the  debtor  alona'    But  if 


6.  Perkins  v.  Boardman,  14  Gray, 
4S1;  Sch.  Bailm.,  §§  123,  327,  64&. 

7.  Jacobs  T.  Latour,,  5  Bing.  130. 
6ee  2  Kent.  Com.  S39;  Smith  Mere. 
Law,  8tb  ed.  659;  Spring  y.  South 
Carolina  Idb.  Co.,  S  Wheat.  268; 
Stickney  v.  Allen,  10  Gray,  352. 

a  Schoulu  Bailm.,  §§  123,  545;  58 
Penn.  St.  414;  Davis  v.  Bigler,  62 
Penn.  St.  242;  Robinson  v.  Larrabee, 
63  Me.  116;  Tucker  v.  Taylor,  53 
Ind.  93.  An  innkeeper's  lien  is  not 
lost  merely  by  his  guest's  occasional 
absence.  Allen  v.  Smith,  12  C.  B. 
V.  s.  638.  Nor  because  of  his  being 
fraudulently  dispossessed  of  the  ef- 
fects. Manning  ▼.  Hollenbeck,  27 
Wis.  202.  Cf.  Perkins  v.  Boardman, 
14  Gray,  481.  And  see  Angus  ▼.  Mc- 
LaeUan,  48  L.  T.  N.  s.  863.  A  com- 
mon carrier's  lien  is  not  lost  by  the 


procurement  ol  a  false  and  fraudu- 
lent delivery.  Bigelow  v.  Heaton,  6 
Hill,  43;  The  Bird  of  Paradise,  5 
WalL  545;  Mors  Le  Blanch  v.  Wil- 
son, L.  R.  8  C.  P.  227.  Belinquish- 
ment  of  the  carrier's  lien  is  not  read- 
ily presumed,  but  it  may  be  shown. 
Sohoul.  Bailm.,  §§  545,  546;  Angell 
Carriers,  §  374.  The  lien  is  not  nec- 
essarily relinquished  by  taking  spe- 
cial security  for  payment  of  the  del>t. 
Angus  V.  McLachlan,  48  L.  T.  if.  s. 
863. 

a.  Blackman  v.  Pierce,  2^  Cal.  508 ; 
Wedcs  V.  Goode,  6  C.  B.  N.  B.  367: 
Roger  V.  Weir,  34  N.  Y.  463 ;  Schoul. 
Bailm..  §  123.  Where  merchandise 
of  a  particular  kind  is  stored,  and 
portions  are  from  time  to  time  de- 
livered without  the  payment  of  stor- 
age diiei,  the  warehouseman  has  usu- 
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the  assignmeat  or  delivery  of  the  property  on  which  the  lien  onoe 
fastened  be  merely  for  the  lien-claimant's  benefit,  or  by  way  of 
pledge  or  security  to  the  extent  of  'his  lien,  and  with  notice  of  its 
existence,  his  possession  still  continues  and  hb  lien  as  well.^  Nor 
is  the  lien  accruing  to  a  partnership  necessarily  lost  by  the  disso- 
lution of  the  firm.^ 


§  386.    Waiver,  Extinguishment,  or  Exclusion  of  Lien. 

We  have  seen  that  the  right  of  lien  may  be  excluded  at  the  out- 
set by  special  agreement  of  the  parties.  It  may  likewise  be  waived 
by  the  subsequent  agreement  of  the  parties.  Cases  of  this  latter 
sort  frequently  arise  in  connection  with  the  fact  of  non-possession : 
as,  for  instance,  where  the  lien-claimant  gives  credit  by  extending 
the  time  of  payment,  or  takes  distinct  •and  independent  security 
for  the  debt ;  for  in  the  one  case  he  manifests  an  intention  to  rely 
upon  the  personal  credit  of  the  owner  of  the  goods,  and  in  the  other 
to  allow  the  security  to  be  substituted  for  the  lien.^  In  general,  a 
special  agreement  made  at  any  time,  which  is  inconsistent  with 
the  lien,  or  from  which  its  waiver  may  be  fairly  inferred,  has  the 


ally  a  lien  upon  the  portion  left 
for  the  storage  of  the  whole;  and  a 
like  principle  ia  often  applied  to 
goods  upon  which  lahor  is  expended 
hy  a  tradesman;  the  rule  aa  to  salea 
being  that  whenever,  in  accordance 
with  the  intention  of  Hhe  parties,  ae 
legally  manifested,  the  property  in 
the  part  of  the  goods  not  deliyered 
does  not  pass  to  a  vendee,  a  vendor's 
right  of  lien  for  the  whole  price  is 
reserved  on  the  part  retained. 
Schmidt  v.  Webb,  9  Wend.  268; 
Parks  V.  Hall,  2  Pidc.  213;  Blake  v. 
Nicholson,  3  M.  &  8.  167.  But  the 
acceptance  of  a  delivery-order  by  a 
wareihouseman  may  sometimes 
amount  to  a  loss  of  his  lien,  on  the 
ground  that  he  therein  becomes  the 


agent  of  the  vendee  who  presents  it; 
circumstances  and  mercantile  usage 
still  regulating  the  case.  Pearson  v. 
Dawson,  1  Ell.  B.  ft  Ell.  448.  A 
bailee  for  hire  may  lose  his  lien  on  a 
horse  by  allowing  the  possession  to 
part,  though  the  horse  he  still  kept 
in  hie  stable.  Perkins  v.  Boardman, 
14  Gray,  481. 

1.  ITCombie  v.  Daviee,  7  East,  5; 
2  Kent.  Com.  639;  Urquhart  v. 
M'lver,  4  Johns.  103. 

a.  Busfield  V.  Wheeler,  14  Allen, 
139. 

8.  Oilman  v.  Brown,  1  Mason,  191; 
Cowdl  V.  Simpson,  16  Ves.  275;  2 
Kent.  Com.  638;  Cowper  v.  Qre«i,  7 
M.  ft  W.  633;  Story  Agency,  §|  366, 
367. 
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effect  of  extingaishing  the  lien.^  And  even  the  mere  admiaeions 
of  the  lien-claimant  are  sometimes  used  against  him;  or  his  omie- 
sion  to  seasonably  announce  a  claim  on  that  ground,  while  claim- 
ing the  goodfl  on  some  other  ground,  may  be  construed  into  a 
waiver.^  But  the  agreement  which  dispenses  with  a  lien  ou^t, 
at  least,  to  be  clearly  inconsistent  with  its  continued  existence.^ 
False  and  fraudulent  dispossession  of  the  lien-claimant  does  not 
defeat  the  tatter's  claim  if  he  is  prompt  to  repudiate.^  Of  course, 
with  or  without  the  lien  as  security,  the  debtor  may  be  treated  by 
his  creditor  as  personally  liable  for  what  is  owing.^ 

Cases  might  arise  where  a  lien  would  revive  after  the  party 
acquiring  it  parted  possession  without  intending  to  abandon  his 
lien;  but  in  general,  if  the  property  be  assigned  bond  fide  for 
valuable  consideration  while  out  of  the  possession  of  the  person 
acquiring  the  lien,  and  afterwards  return  into  his  hands,  the  lien 
does  not  revive  as  against  the  assignee.^  Non-poesession  is  a  fact 
more  unfavorable  to  the  lien-claimant  as  against  bona  fide  third 


4.  lb.  And  eee  Weeks  t.  Goode,  6 
C.  B.  N.  B.  367;  Lambard  y.  Pike,  33 
Me.  141;  Robinson  v.  Larrabee,  63 
Me.  116;  Tucker  v.  Taylor,  53  Ind. 
93;  Hale  ▼.  Q^rrett,  26  111.  195; 
Story  v.  Flonrnoy^  55  Ga.  66.  Tbe 
silence  of  a  written  contract  respect- 
ing lien  can  have  no  such  effect. 
Woodruff  V.  Wicker,  15  N.  Y.  Supr. 
613. 

5.  Wedcs  v.  Qoode,  6  C.  B.  n.  s. 
367. 

6.  Outcalt  ▼.  Diu-ling,  1  Dutch.  443 ; 
Spaulding  y.  Adama^  32  Me.  211. 
Neither  the  delivery  of  the  goods  to 
the  creditor's  agent,  nor  the  giving 
of  a  bond  by  a  garnishee  in  attach* 
ment  with  condition  for  safe-keepinqg 
and  delivery,  amounts  to  a  waiver  of 
lien.  Nor  does  a  mere  right  of  set- 
off to  an  amount  equal  to  that  for 

the  lien  is  claimed  destroy  the 


lien;  for  here  the  situation  is  that  of 
two  parties  with  equal  demands,  one 
of  whom  has  hi*  demand  secured 
collaterally,  while  the  other  has  not. 
Pinnock  v.  Harrison^  3  M.  ft  W.  532 ; 
Clark  V.  Fell,  4  B.  ft  Ad.  404. 

7.  Bigelow  V.  Heaton,  6  Hill  (N. 
T.)  43.  But  as  to  the  iotervening 
rights  of  h<md  fide  third  parties  for 
value  without  notice,  he  may  some- 
times be  hindered  in  his  lien  by  non- 
possession.  A  sale  of  the  goods  to  a 
third  person  by  the  owner,  without 
the  knowledge  of  the  lien-claimant, 
will  not  defeat  the  rights  of  the  lat- 
ter.   Bayley  v.  Merrill,  10  Allm,  360. 

8.  Tucker  v.  Taylor,  53  Ind.  9Q; 
Garrard  v.  Moody,  48  Ga.  96;  24 
111.  99. 

9.  Godin  v.  London  Assurance  Oo.> 
1  Burr.  489;  Spring  v.  South  Caro- 
lina Ins.  Ca,  8  Wheat.  268. 
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parties  for  value  aoquiring  rights  without  notice  of  the  tien,  than 
merely  as  between  himself  and  his  own  debtor.^  We  may  add 
that  concealed  liens  are  never  to  be  favored.^ 

§  387.    Method  of  Enforcing  a  Lien. 

The  method  of  enforcing  a  common-law  lien  is  quite  imperfect; 
and  here  we  find  a  right  without  its  full  corresponding  remedy. 
Chancellor  Kent  says  that  a  lien  is,  in  many  respects,  like  a  dis- 
tress at  common  law,  and  gives  the  party  detaining  the  chattel  the 
right  to  hold  it  by  way  of  pledge  or  security  for  the  debt^  and  not 
to  sell  it.^  The  difficulty  of  applying  an  adequate  remedy  is 
obvious,  therefore,  in  cases  where  the  property  detained  becomes 
a  constant  expense  to  the  keeper.  Thus,  an  innkeeper  detaining 
his  guest's  horse  must  constantly  feed  the  horse  to  keep  his  lien 
alive ;  while  he  has  to  await  the  results  of  a  long  and  tedious  pro- 
ceeding in  the  nature  of  a  bill  of  chancery  before  he  can  get  the 
lien  enforced,  if,  indeed,  it  is  enforceable  in  equity  at  all.^    The 


1.  See  Hftok  v.  Lindennaii,  54 
Penn.  8t.  49». 

S.  See  Hanna  y.  Phelpe,  7  Ind.  21. 
From  what  has  been  eaid,  it  will  be 
readily  understood  why  a  common 
carrier  who  ha»  once  oonvpletely  and 
unconditionally  delivered  the  goods 
loses  his  lien.  Boggs  v.  Martin,  13 
B.  Monr.  243.  See  Schoul.  Bailm., 
§§  540,  549.  And,  since  he  is  bound 
to  deliver  the  goods  safely,  circuity 
of  action  is  now  quite  commonly 
avoided  by  permitting  the  owner  to 
deduct,  as  against  the  charges  for 
which  the  carrier's  lien  is  given,  any 
damage  done  the  goods  for  which  the 
carrier  is  liable.  Humphreys  v.  Reed, 
6  Whart.  435;  2  Redf.  Railw.,  Sd  ed. 
156.  Into  the  mutual  rights  and 
liabilities  of  parties  conoemed  in  rail- 
way transportation  it  is  not  our  pur- 
pose here  to  enter;  but  the  uMial 
modes  of  waiving  liens  apply  here  as 


to  carriers  and  bailees  generally, 
though  with  much  favor  in  the  former 
instance.  We  find  liens  siNnetimee 
created  upon  railway  riiares  for  the 
owner's  indebtedners  to  the  company; 
also  liene  upon  cars  and  rollings 
stock,  and  liens  of  contractors  and 
material-men;  which  often  give  rise 
to  intricate  questions  in  connection 
with  the  subject  of  railway  mortgages 
and  the  rights  of  bondholders.  See 
Jones  Railway  Securities,  postjui; 
United  States  v.  New  Orleans  R.  R., 
12  Wall.  362 ;  Schoul.  BailuL,  S§  546, 
547. 

8.  2  Kent  Com.  642;  1  Holt,  N.  P. 
393;  Lovett  v.  Brown,  40  N.  H.  86; 
Schoul.  Baihn.,  §  126. 

4.  lb.  See  Fox  v..  McGregor,  11 
Barb.  41;  Stephenson  v.  Price,  30 
Tex.  715.  The  jurisdiction  of  equity 
to  enforce  a  common-law  lien  has 
been  denied ;  notwithstanding  there  is 
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same  principle  as  concerns  the  enf (woement  of  a  lien  applies  to 
common  carriers  as  to  other  li^i  creditors;  and  they  have  no 
common-law  right  to  sell  the  goods  on  which  their  tranqwrtation 
charges  remain  unpaid. 

But  the  modem  tendency  of  legislaticm  is  towards  iiMuiftafling 
the  effica<7  of  remedies,  so  as  to  make  than  more  nearly  commen- 
surate with  those  rights  which  the  law  means  to  confer;  in  this 
respect  assimilating  them  more  to  a  pledge  security.  Thus,  in 
some  States  an  innkeeper  is  allowed,  by  statute,  to  sell  the  prop- 
erly at  public  sale  at  so  many  days  after  demand.  A  power  of 
selling  for  the  satisfaction  of  liens,  and  for  the  cost  or  expenses  of 
carriage,  storage,  or  labor  bestowed  on  the  goods,  is  likewise  given 
to  commission  merchants,  factors,  and  common  carriers,  by  our 
local  legislation;  and  a  summary  and  cheap  judicial  process,  after 
demand,  for  the  prompt  satisfaction  of  other  lien  charges,  is  some- 
times prescribed.^  But  few  States  have  as  yet  enacted  compre- 
hensive provisions  on  this  subject;  the  aim  being  rather  to  aid 
certain  classes  of  lien-claimants.  And  again,  independently  of 
legislation,  the  express  contract  of  the  parties,  or  possibly  some 
reasonable  and  well  understood  business  usage  so  prevalent  as  to 
manifest  an  implied  contract  between  them,  might  enlarge  the 
remedies  of  the  lien-claimants ;  for  as  reasonable  and  well-known 
custom  or  express  contract  may  confer  a  lien,  so  also  may  reason- 
able custom  or,  better  still,  express  contract  be  allowed  to  dictate 
to  some  extent  the  method  of  its  enforcement.  But  wherever  the 
remedy  is  thus  enlarged,  the  courts  are  disposed  to  regard  the 
bailor's  interests  sedulously,  so  as  to  require,  by  way  of  just  pre- 
caution, a  reasonable  demand  and  notice  to  be  given  before  a  sale 
to  satisfy  the  lien  can  be  made ;  ^  and  the  sale,  being  in  derogation 

no  adequate  remedy  at  law,  and  even  ff.  See  Yonng  t.  KinAall,  23  Penn. 

detention   under   the  lien   works   in-  8t.  193;  Purd.  Dig.  53S,  Suppl.  1314; 

oonvenienoe.     Jones   Liene,    §    1038;  WniB.  Pera.  Prop.,  3d  Am.  ed.,  with 

Thames  Iron  Works  Co.,  Re,  1  J.  ft  Wetherell's  note,  28-31;   Mass.  Pub. 

H.  93.     AUter^  Black  v.  Brennan,  6  Sis.    (1882),  c.   9((;    Schoul.   Bailm., 

Dana,  310;  Cairo  R.  R.  Co.  v.  Fack-  §  550. 

nej,  78  m.  116.  6.  Pottionier   t.    Dawion,    1   Holt^ 
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of  oommon  law,  should  be  fair  and  hana  fide  and  upon  due 
formality/ 


K.  P.  3S3;  Brown  y.  ITGmu,  14  Pet 
479 ;  Sohoul.  Bailm.,  §  126 ;  Whitney 
▼.  Wyman,  Z4  Md.  131;  Marfield  v. 
Goodhue,  3  ComaL  62;  Parker  v. 
tfraneker,  22  Pick.  40;  Frothingham 
▼.  Eiwrton,  12  N.  H.  2Z9,  And  see 
2  Kent  Com.  641^,  Comstook't  n.; 
Story  Agency,  §  74. 

The  American  doctrine  a«  con- 
cerns the  lien  of  factors  appears  to 
be  that  the  consignor  of  goods  has 
no  right,  by  any  orders  given  after 
advances  have  been  made  or  liabilities 
incurred,  to  euspend  or  control  the 
factor's  right  of  sale,  except  as  to 
the  surplus  of  the  consignment^  be- 
yond these  advances  or  liabilities. 
Brown  v.  M'Grau,  14  Pet.  479.  Yet 
the  rule,  as  announced  in  England, 
is  that  a  factor  has  no  right  to  sell 
the  goods  contrary  to  the  order  of 
his  principal,  though  the  latter  has 
neglected  on  request  to  pay  the  ad- 
vances. Smart  v.  Sandars,  5  C.  B. 
895.  In  some  American  cases  the 
right  to  sell  contrary  to  orders  is 
limited  to  cases  where,  if  the  faoor 
sold  under  his  principal's  orders,  his 
own  security  would  be  impaired. 
Field  V.  Farrington,  10  Wall.  141; 
Weed  V.  Adams,  37  Conn.  378. 

While  the  contract  between  the 
parties  may  frequently  regulate  the 
rights  and  remedies,  so  far  as  con- 
cerns advances  made  and  liabilities 
incurred  on  account  of  a  consignment 
of  goods,  yet  we  may  well  question 
whether  any  person  haa  a  right  by 
common  law  to  add  to  his  lien  upon 
a  chattel  his  charge  for  keeping  it  till 
the  debt  is  paid.     That  he  has  no 


soeh  right  was  distiaetly  aimoinMed 
in  a  leading  English  ease  some  time 
ago;  though,  as  the  oireumstanoes 
were  not  in  this  case  of  the  strongest 
kind,  it  is  possiUe  that  the  principle 
was  understood  to  apply  to  charges 
in  the  keeping  which  are  for  the  lien- 
claimant's  peculiar  benefit,  and  not 
for  the  benefit  of  tlie  person  whose 
chattel  is  in  his  possession.  Somes 
V.  British  Empire  Shipping  Ck).,  8 
H.  L.  Gas.  338;  s.  c.  1  Ell.  B.  k  L. 
353.  American  statutes^  as  we  have 
just  see,  frequently  change  the  rule 
in  this  respect.  And  where  mer- 
chandise is  consigned  to  a  conunission 
merchant  who  makes  advances  on 
them,  the  legal  presumption  favors 
his  right  to  sell  them  in  the  exercise 
of  a  sound  discretion  and  to  reim- 
burse himself  for  his  advances.  How- 
ard V.  Smith,  56  Mo.  314.  See  Story 
Agency,  9th  ed.,  §  371. 

7.  As  to  priority  of  liens,  see 
Jaicks  V.  Oppenheimer,  168  S.  W.  216 
(Mo.  App.  1914,  priority  of  liens) ; 
Trocon  v.  Scott  Ry.  Go.,  91  Kan.  887 
(equity  rule) ;  Stoeckle  v.  Rosenheim, 
87  Atl.  1006  (Del.  Gh.  1913) ;  Stan- 
nard  v.  Orleans  Go.,  93  Neb.  389,  140 
N.  W.  636. 

As  to  waiver  of  lien,  see  Geleetf 
State  Bank  v.  Puckett,  148  S.  W.  331 
(Tex.  Giv.  App.  1912) ;  American 
Sav.  Bank  v.  Helgesen,  67  Wash.  572; 
Beall  V.  Hudson  Go.,  185  Fed.  179 
(N.  J.  G.  G.  1911). 

Transfer  of  lien  by  sale,  etc.,  re- 
quires order  of  court  or  permissive 
statute.  In  re  Varley  Go.,  188  Fed. 
761  (Ala.  D.  G.  1911). 
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§  388.    Riglitof  Owner  of  Goods  to  DiKharge  Lien,  etc. 

Wherever  the  holder  by  lien  of  property  makes  ill^al  and  im- 
proper charges,  and  the  owner  pays  under  protest  and  gives  notice 
accordingly,  he  may  sne  in  an  action  for  money  had  and  received 
to  recover  it^.  And  in  all  cases,  the  owner  of  the  property,  on 
tendering  satisfaction  of  the  lien,  has  a  right  to  the  property;  and 
if  the  creditor  refuse  to  restore  it  after  such  a  tender,  he  is 
answerable  in  damages  for  his  misconduct;  nor  is  ev^i  a  formal 
,  tender  requisite  on  the  owner's  part,  if  the  person  in  possession 
of  the  goods  has  distinctly  signified  his  refusal  to  accept  the 
amount  really  due.^ 

§  389.    Equitable  Liens  Considered. 

So  much,  then,  for  the  common-law  lien,  strictly  so  called. 
But  as  the  word  ^^  lien  "  is  used  in  a  much  larger  sense,  so  we  find 
otiher  kinds  of  liens  spoken  of  as  such  in  the  books.  The  equitable 
lien  is  something  which  courts  of  chancery  constantly  recognize, 
and  the  right  thus  borrowed  from  the  civil  law  has  its  foundation 
in  natural  justice.  By  equitahle  liens  we  usually  mean  all  such 
liens  as  exist  in  equity  and  of  which  courts  of  equity  alone  take 
cognizance.  And  a  very  common  kind  is  that  which  exists  between 
vendor  and  vendee;  the  rule  being  that  every  one  who  sells  prop- 
erty has  a  lien  upon  it  for  any  part  of  the  purchase-money  which 
is  unpaid,  against  all  persons  except  a  purchaser  without  notice 
for  valuable  consideration.^  Here  a  sort  of  constructive  trust 
arises  for  securing  the  unpaid  purchase-money,  and  to  the  extent 
of  the  lien  the  purchaser  becomes  a  trustee  for  the  vendor,  and 
the  burden  of  proof  is  upon  the  latter  to  establish  a  waiver  of  this 
Hen.  Even  the  bona  fide  purchaser  without  notice  for  valuable 
consideration  has  only  a  countervailing  equity  to  the  extent  of  his 

8.  Somes  v.  BritiBh  Empire  Ship-  1.  Story  Eq.  Jur.,  S  1»17;  4  Kent 
ping  Co.,  8  H.  L.  Caft.  338.  Com.    153;    Chapman   v.    Tanner,    1 

9.  Chilton  v.  Carrington,  16  C.  B.  Vem.  267;  Bayley  v.  Greenleaf,  7 
806;  JoneB  ▼.  Tarleton,  9  M.  ft  W.  Wheat.  46;  PattenMm  v.  Edwards,  29 
675;    Roberts    ▼.    Yarboro,    41    Tex.  Miss.  67. 

449;  SchouL  Bailm.,  SS  l^S,  552. 
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actual  payments ;  and  if  but  part  of  his  own  purohase-money  has 
been  paid,  the  part  retained  by  the  vendee  is  primarily  chargeable 
with  the  lien.^  But  cases  of  this  sort  usually  arise  with  reference 
to  real  estate,  while  we  are  to  concern  ourselves  in  this  treatise 
with  personal  property.^ 

An  equitable  lien  is  sometimes  acquired  by  the  deposit  of  title- 
deeds  ;  but  liens  of  this  sort  are  not  in  general  greatly  favored/ 
To  constitute  an  equitable  lien  on  a  fund,  there  must  in  each  case 
have  been  some  distinct  appropriation  thereof  by  the  debtor:  it  is 
not  enough  that  the  fund  was  created  through  the  efforts  and  out- 
lays of  the  party  claiming  a  lien,^  The  lien  of  solicitors,  attor^ 
neys,  and  trustees  on  their  respective  funds  is  recognized  in 
equity ;  ^  and  so  is  that  of  joint  tenants  in  certain  cases.  And  the 
usual  way  of  enforcing  a  lien  in  equity  is  by  selling  the  property 
to  which  the  lien  is  attached/ 

But  this  lien  which  equity  recognizes  is  independent  of  the 
possession  of  property ;  while  liens  at  common  law  require  posses- 
sion, as  we  have  seen,  and  in  fact  consist  rather  in  a  right  to  retain 
possession  than  in  anything  else.  And  hence  it  is  that  the  rights 
of  vendor  and  vendee,  as  concerns  a  lien  for  purchase-money,  are 
found  to  be  so  different  in  the  two  systems.  For  while  property 
which  courts  of  equity  handle  is  made  subject  almost  absolutely 
to  a  just  lien  for  unpaid  purchase-money,  by  way  of  judicial  con- 
struction on  behalf  of  the  vendor,  the  common-law  rule  applicable 
to  chattels  is,  that,  so  long  as  the  vendor  retains  actual  or  con- 
structive possession  of  the  goods,  he  has  a  lien  upon  them  for  so 
much  of  the  purchase-money  as  may  remain  unpaid,  but  that  when 

a.    lb.;    Story    Eq.,    §§    1^17-1220,  5.    Wright  v.  EUison,  1  WaU.  16; 

1224,  1232,  1233;  Mackretli  v.  Sym-  Watson    v.    Duke    of    Wellington,    1 

mons,  15  Ves.  329.  Ruae.  k  My.  602. 

8.  See   vol.    2   as   to  the   vendor'e  6.  See  supra,  §  383. 

lien  in  sales  of  personal  property.  7.  See    Story    Eq.    Jur.,    §    1217; 

4.  See  Goode  ▼.  Burton,  1  Wels.  H.  Haymes  y.  Ckioper,  33  Beav.  431;  2 

ft  G.  189;  4  Kent  Com.  150;  Story  Spenoe,  803. 
Eq.  Jur.,  §  1020.     There  may  be  a 
pledge  of  title-deeds.    §  395. 
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he  has  onoe  delivered  them  out  of  his  own  possession  his  ]i&L  is 
gone;  ^  a  rule  which  we  find  extended,  under  the  most  pressing 
circumstances,  only  so  much  further  as  to  allow  of  what  is  called 
the  right  of  stoppage  in  transitu  after  a  sale^ — a  right  which 
occurs  when  goods  are  sold  wholly  or  partly  on  credit,  and  the 
purchaser  becomes  bankrupt  or  insolvent  before  the  goods  arrive, 
and  before  in  fact  the  delivery  to  him  is  perfected.'  An  equitable 
lien  may  be  lost  or  waived,  and  one  who  might  otherwise  be  enti- 
tled may  forfeit  his  claim  where  guilty  of  laches  in  asserting  it ; 
for  substantial  justice  is  the  basis  of  such  rights,  whether  with 
reference  to  the  debtor  or  to  third  parties  interested  in  the  fund.^ 

§  390.    Statutory  Liens;  Mechanic's  Lien  Law8»  etc. 

Statutory  liens  are  now  very  commonly  found ;  and  under  this 
head  are  to  be  particularly  mentioned  the  mechanic's  lien  laws, 
now  so  common  in  every  part  of  this  country,  which  permit  masons, 
mechanics,  and  laborers  generally,  to  enforce  their  demands  for 
work  and  materials  furnished,  by  a  sort  of  summary  procedure 
in  rem,  against  the  buildings  and  land  on  which  the  indebtedness 
accrued.^     Legislation   has   been   likewise   applied,   as  we  have 


8.  See  aupra,  §  386. 

9.  Hodgson  v.  Loy,  7  T.  R.  440; 
Dixon  v.  Tfrtes,  5  B.  ft  Ad.  313;  2 
Kent  Com.  541;  Wms.  Pers.  Prop., 
5th  Eng.  ed.  41.  This  subject  of 
stoppage  in  tranntu  will  be  more 
fully  examined  under  Sales,  in  vol.  2, 
part  yi^  c.  14. 

1.  Story  Eq.  Jur.,  §  959. 

To  create,  for  the  future  aeryioes 
of  a  contractor,  a  lien  upon  particu- 
lar funds  of  his  employer,  there  must 
be  not  only  the  express  promise  of 
the  employer  to  apply  them  in  pay- 
ment of  such  services,  upon  which 
the  contractor  relies,  but  some  act  of 
appropriation  on  the  part  of  the 
employer  relinquishing  control  of  the 
funds,  and  conferring  upon  the  con- 


tractor the  right  to  have  them  thus 
applied  when  the  services  are  ren- 
dered. IMUon  V.  Barnard,  21  Wall. 
430.  An  executory  contract  founded 
in  mere  intention  creates  no  lien. 
Cook  V.  Black,  54  Iowa,  693. 

An  equitable  lien  may  be  created 
by  advancements  on  the  faith  of  prop- 
erty, may  attach  to  property  not  in 
being,  and  does  not  depend  upon  pos- 
session or  express  agreement.  Sieg 
v.  Greene,  22^7  Fed.  41,  141  C.  C.  A. 
5S9;  Steagall  Cheairs  Co.  v.  Bethune 
Co.,  181  Ala.  250,  61  So.  274;  West- 
all  V.  Wood,  212  Mass.  540,  99  N.  E. 
325. 

a.  2  Kent  Com.  635,  Comstock's 
il;  3  Washb.  Real  Prop.  540;  Winder 
V.  Caldwell,  H  Hofw.  434.     And  sea 
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already  intimated,  not  only  for  the  purpose  of  extending  to  classes 
of  persons  excluded  by  operation  of  the  common  law  the  right  of 
lien  on  goods  for  their  demands,  but  for  conferring  upon  all  lien- 
creditors  at  the  common  law  a  more  speedy  and  complete  method 
of  enforcing  payment  by  sale  outright  or  through  judicial  inter- 
vention.^ Statutes  conferring  a  lien  should  express  such  an  inten- 
tion in  terms  not  doubtful ;  but  the  statute  remedy  once  given,  the 
repeal  of  the  statute  while  proceedings  under  it  are  pending  does 
not,  as  it  is  held,  impair  the  lien  obligation,  though  it  destroy  the 
remedy/ 

§391.    Maritime  Liens  Considered. 

It  remains  for  us  to  speak  of  maritime  liens,  a  topic  which  has 
been  in  a  measure  anticipated  by  what  we  had  to  say  of  ships. 
But  first  it  should  be  remarked  that  in  many  States  statute  pro- 
visions exist  for  securing  the  liens  of  persons  who  repair  domestic 
ships  or  build  ships  and  steamboats;  a  kind  of  lien  which  in  some 
respects  appears  to  differ  from  those  purely  maritime,  being  in 
truth  statutory,  though  in  others  it  certainly  resembles  them.^  A 
maritime  lien,  like  an  equitable  lien,  does  not,  in  common  par- 


PhilUps  (&  L.)  on  Liens,  a  recent 
American  treatise  especially  devoted 
to  this  eubjeet  of  statutory  liens. 

S.  Supra,  §  3S7. 

4.  Bangor  v.  Coding,  35  Me.  73; 
Cincinnati  v.  Morgan,  3  Wall.  2^75. 
iT  laborer's  statutory  lien  is  aasign- 
able.  Murphy  v.  Adams,  71  Me.  113, 
and  cases  cited.  Where  chattels,  upon 
which  there  is  a  registered  lien,  are 
destroyed,  the  lien  does  not  attach 
upon  new  diattels  substituted  for 
ihem.    3  Lea,  57. 

For  statutory  lien  given  for  sup- 
plies furnished  certain  classes  of  cor- 
porations, see  Central  Trust  Co.,  Re, 
239  U.  S.  11,  36  S.  Ct.  1. 

And  as  to  waiver  of  common-law 
lien    by     statutory     procedure,    see 


Tucker  v.  Bryan,  217  Fed.  676,  133 
C.  C.  A.  426. 

5.  2  Kent  Com.  635,  n.;  Steamboat 
Waverly  v.  Clements,  14  Ohio,  28;  1 
Pars.  Marit.  Law,  106,  and  n.  See 
Sheppard  v.  Steele,  43  N.  Y*.  52;  Hay- 
ford  V.  Cunningham^  72  Me.  128;  69 
Me.  228;  18  Hun  (N.  T.),  56;  Baeder 
V.  Camie,  44  N.  J.  L.  208.  The  pres- 
ent rules  and  decisions  of  the  United 
States  Supreme  Court  make  no  dis- 
tinction between  the  liens  on  a  do- 
mestic vessel  given  by  the  State  or 
local  law  and  liens  under  the  general 
maritime  law.  Canal  Boat  Dan 
Brown,  9  Ben.  309.  But*a  draft  does 
not  bind  a  vessel  unless  given  for  a 
debt  which  was  a  lien  upon  her. 
Woodland,  The,  104  U.  S.  180. 
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lance,  indude  or  require  corporeal  or  vigible  pocaooaion.  In  this 
connection,  then,  the  word  ^^  lien "  is  used  with  a  signification 
different  from  that  of  common  law;  and  being  at  least  as  old  as 
the  civil  law,  like  the  equitable  lien,  a  maritime  lien  is  properly 
defined  to  be  a  claim  or  privilege  upon  a  thing  to  be  carried  into 
effect  by  l^al  process ;  and  the  process  universally  recognized  for 
its  enforcement  is  by  admiralty  proceedings  in  rem.  This  claim 
or  privilege,  as  it  has  been  observed,  travels  with  the  thing  into 
whosesoever  possession  it  may  come;  it  is  inchoate  from  the 
moment  the  claim  or  privilege  attaches,  and  when  carried  into 
effect  by  legal  process,  by  a  proceeding  in  rem,  relates  back  to  the 
period  when  it  first  attached.^ 

Maritime  liens  are,  in  truth,  those  of  which  courts  of  admiralty 
take  cognizance.  The  principal  kinds  of  maritime  liens  are  liens 
of  material-men,  liens  for  supplies,  liens  for  advances  and  disburse* 
ments,  liens  for  freight,  and  liens  for  wages;  though  the  word 
'^  lien  "  in  this  connection  extends  in  judicial  parlance  to  the  sal- 
vage of  goods  at  sea,  and  even  to  damages  through  collision/  The 
owner  of  the  cargo  has  a  lien,  by  the  law  of  shipping,  upon  the  ship 
for  the  safe  custoidy  of  his  merchandise  and  its  due  transportation 
and  proper  delivery;  but  this  is  by  virtue  of  the  contract  of 
affreightment,  and  does  not  exist  where  no  definite  undertaking 
to  transport  can  be  shown,®  As  courts  of  equity  constitute  the 
appropriate  tribunal  for  enforcing  all  equitable  liens,  so  do  courts 
of  admiralty  take  cognizance  usually  of  all  maritime  liens. 

§  391a.    The  Same  Subject. 

Of  maritime  liens,  that  for  seamen's  wages  seems  to  be  especially 
favored;    and  they  are  often  preferred  to  those  of  material-men 

6.  See  Banner  v.  Bell,  7  Moore  P.      Am.  ed.  14S,  and  Perkins's  n. ;  1  M. 
a  267;  Abb.  Shipping,  Sth  ed.  121,      Raym.  393;  supra,  §§  315,  330. 

122;  The  Brig  Nestor,  1  Snmner,  73;  S.  Schooner    Freeman   t.   Backing- 

Bright.  Fed.  Disr.  RSO,  795;  The  Kim-  hem,  18  How.   18S;   The  Keokuk,  9 

ball,  3  Wall.  37.  Wall.  517;  The  Maggie  Hammond,  9 

7.  Banner  v.  Bell,  supra;  Bright.  Wall.  435. 
Fed.   Dig.   797;    Abb.   Shipping,   5th 

582 


CHAP.  IV.] 


DXBT8   8X0UBBD  BT  UBN. 


§  891a 


and  others  whoee  claims  rest  upon  the  necessities  of  the  vessel' 
As  to  material-men,  the  common-law  rule  is,  that  they  acquire  no 
particular  lien  upon  the  ship  by  repairing  it  in  a  domestic  port; 
for  which  cause  legislation,  as  we  have  noticed,  has  been  called  in 
to  aid  in  securing  and  enforcing  demands  so  reasonable.^  Yet  in 
a  foreign  port  it  is  otherwise ;  and  sound  policy  enforces  the  doc- 
trine—  beneficial  both  to  the  material-man  who  desires  security 
from  an  utter  stranger,  and  to  the  ship-master  who  must  have 
credit  in  order  to  save  from  ruin  the  valuable  interests  committed 
to  his  keeping  —  that  where  repairs  have  been  made,  or  necessaries 
furnished  to  a  foreign  ship,  or  to  a  ship  in  a  port  of  a  State  to 
which  it  does  not  belong,  the  party  doing  so  has  a  lien  on  the  ship 
for  his  security,  which  may  be  enforced  in  the  admiralty  by  pro- 
ceedings in  rem.^  Hence  the  question  always  arises  whether  the 
ship  is  at  its  own  or  another  port,  in  its  own  State  or  a  foreign 
State.  The  creation  and  effect  of  a  lien  must  be  governed  by  the 
law  of  the  place  where  the  ship  is  situated  when  the  lien  arises, 
though  domestic  creditors  are  sometimes  preferred.^  And  the 
same  rule  of  general  maritime  law  applies  to  repairs  and  supplies ; 
though  it  is  manifest  that  while  repairs  could  hardly  fail  to  be 
necessary, —  and  it  is  to  such  repairs  only  that  the  rule  is  meant 
to  apply, —  supplies  might  be  quite  unnecessary  in  the  quality  or 
amount  furnished.  And  so  in  some  of  the  earlier  admiralty  cases 
in  this  country  it  was  ruled  that,  in  order  to  create  a  maritime  lien 
for  supplies  furnished,  there  must  be  a  necessity  for  the  supplies 
and  an  impossibility  to  obtain  them  except  on  the  vessel's  credit; 


9.  See  Bright.  Fed.  Dig.  797,  801. 
And  see  supra,  §§  S12,  307,  313,  316, 
317;  Jones  LienA,  §§  1693-1699. 

1.  See  section  preceding;  The  Gen- 
eral Smith,  4  Wheat.  438 ;  The  Grape- 
diot,  9  Wall.  129;  The  Two  Ellens, 
L.  R.  3  Ad.  k  Eoc.  345. 

S.  lb.;  Bright.  Fed.  Dig.  798;  The 
Lain,  10  Wall.  192.  Supplies  fur- 
nished to  a  ship  in  a  foreign  port, 
and  necessary  to  be  used  for  the  Toy- 


age,  and  actually  so  used,  constitute 
a  lien  in  the  absence  of  evidence  to 
the  contrary  intent.  The  Patapsco, 
13  Wall.  329.  Liens  for  advances  of 
funds  for  the  necessities  of  vessels  in 
a  foreign  port  take  priority,  more- 
over, over  existing  mortgages  to  cred- 
itora  at  home.    The  Souder,  17  Wall. 

AAA 
OuO. 

8.  Constant  v.  Klompus,   50  Scot. 
Law  Rep.  27. 
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but  the  later  decisions  favor  the  lien-creditor  more  liberallj,  hj 
setting  up  a  presumption  sufficient  to  support  a  lien  wherefver  tbe 
vessel  is  in  apparent  need  of  repairs  or  supplies  in  the  foreign 
port* 

The  master's  lien  for  advances  and  disbursements  has  not  been 
favored  as  a  common-law  right,  and  in  England  the  doctrine  has 
been  denied  altogether.^  Of  the  other  kinds  of  maritime  lien, 
that  for  freight  earned  by  the  ship  gives  rise  to  much  oontroversjy 
and  the  leading  principles  applicable  to  that  topic  we  have  already 
noticed  at  some  length.^  It  appears  to  be  well  settled  that  by  the 
general  maritime  law  there  is  a  lien  on  the  cargo  for  freight, 
whether  shipped  under  a  bill  of  lading  or  a  charter-party,  or  by 
parol;  for  the  rights  and  responsibilities  of  the  ship-owners  as 
concerns  their  transportation  business  are  very  much  like  those  of 
common  carriers  by  land/ 

§  392.    The  Same  Snbject. 

A  maritime  lien  may  of  course  be  lost  or  waived ;  and,  like  an 
equitable  lien,  it  will  not  be  upheld,  especially  as  against  bona  fide 
third  parties  in  interest,  where  the  party  claiming  it  is  guilty  of 
laches  in  enforcing  his  demand.  The  shipowner  who  claims 
freight  on  goods  loses  his  lien  therefor,  if  he  delivers,  voluntarily 
and  unconditionally,  possession  of  the  goods  to  the  consignee,  not- 
withstanding maritime  liens  do  not  depend  generally  upon  posses- 
sion ;  and  here  again  he  resembles  a  common  carrier  by  land.^     A 


4.  Cf .  The  Grapeshot  and  The  Lulu, 
9upra,  and  Pratt  ▼.  Reed,  19  How. 
359. 

6.  See  Hamilton  ▼.  Baker,  14  App. 
Cas.  209;  reTening  rariouB  decisions 
in  the  lower  courts  as  to  act  1861 
(24  Vict.,  e.  10).  Ordinarily  no  lien 
exists  in  fayor  of  the  master  for  his 
disbursemenis  in  the  service  of  the 
ship;  though  there  may  properly  be 
one  reoognifled  in  some  instances  by 
way  of  subrogation  to  the  liens  of 


others.    The  J.  C.  Williams,  15  Fed. 
Hep.  558. 

6.  See  9upra,  §§  319-321. 

7.  The  Volunteer,  1  Sunuer,  551; 
The  Eddy,  5  Wall.  481.  See  McLean 
VL  Floning,  L.  R.  2*  H.  L.  Sc.  128. 
Drafts  purporting  to  be  "  recoversble 
against  the  Tessel,''  Ac.,  on  their  face, 
do  not  bind  the  ressel  unless  the  debt 
itself  was  a  lien-  upon  her.  The  Wood- 
land, 104  U.  S.  180. 

8.  The  Kimball,  3  Wall.  37;  iupra, 
S  386. 


684 


OHAP.  IT.] 


DBBTB  SBCUEBD  BT  LOBN. 


§   893 


reasonable  time  to  enforce  a  lien  bj  suit  b  always  allowed ;  which 
appears  to  be  the  limitation  against  band  fide  third  parties  in 
interest ;  and  neither  giving  credit  for  a  fixed  period,  nor  allow- 
ing a  ship  to  sail  without  payment^  nor  commencing  a  suit  in 
personam  instead  of  resorting  at  once  to  admiralty  process  in  rem, 
nor  even  accepting  notes  for  the  sum  due,  necessarily  amounts  to 
a  waiver  of  the  lien.^  And  yet  one  or  more  of  these  circumstances 
mi^t  go  towards  defeating  a  lien  already  acquired;  as,  for  in- 
stance, where  the  rights  of  a  third  person  had  intervened  through 
the  laches  of  the  lien-creditor;  or  notes  were  accepted,  not  with 
an  understanding  that  the  lien  should  continue,  but  as  in  full 
satisfaction  of  the  creditor's  demand.^  The  waiver  of  a  lien  is 
not  readily  inferred,  however,  from  any  contract  wliich  fails  in 
being  explicit  to  that  effect ;  and  courts  of  admiralty  are,  on  the 
whole,  reluctant  to  deprive  the  lien-creditor  of  his  security,  when 
once  fairly  obtained,  especially  as  between  himself  and  the  debtor 
alone. 


§  393.    Broad  Significance  of  ^  Lien  **  in  Judicial  Language. 

As  a  final  illustration  of  the  broad  significance  which  the  word 
^^  lien  "  has  acquired,  we  may  add  that  courts  often  speak  of  the 
lien  of  an  attachment ;  and  that  judgments  are  likevdse  regarded 
in  the  light  of  a  lien  upon  the  judgment  debtor's  real  estate.^ 


9.  Mehan  ▼.  Thompson,  71  Me.  492; 
JonM  Liens,  |  1808. 

1.  See  Bright  Fed.  Dig.  796-799; 
Peyrouz  ▼.  Howard,  7  Pet  324;  Tlie 
Paul  BoggB,  1  Spr.  369;  The  St 
Lawrence,  1  Bl.  523;  3  Kent  Com. 
171;  Ahb.  Shipping,  143,  666,  and 
Perkins's  n.  Liens  not  enforced  be- 
fore the  ship  departs  upon  a  new 
roymge  are  generaUy  postponed  to 
liens  of  the  later  voyvge.  The  Toung 
America,  30  Fed.  789;  The  Proceeds 
of  tile  Gratitude,  42  Fed.  299.  And 
see  Jones  Liens,  $§  1799-1812. 

t.  WiUiams  ▼.   Benedict^   8    How. 


107;  Metoalfs  TeW.  67  i;  4  Kent 
Com.  173;  Em  parte  Foster,  2  Story, 
131. 

This  flubjeot  may  be  studied,  in 
Scfaouler  Bailments,  ff  122-127,  326, 
542-550,  with  especial  reference  to 
hired  worlcmen  upon  a  chattel,  inn- 
Iceepers,  and  common  carriers.  And 
as  to  the  lien  of  common  carriers  see 
also  Angell  and  other  writers  on  that 
special  subject.  For  the  lien  of  fac- 
tors, attorneys,  and  agents,  generally, 
the  latest  edition  of  Story  Agency, 
§§  351-390,  may  be  read.  Story  and 
other  writers  on  Equity  Jurisprudence 
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Moreover,  a  pledgee's  securitj  ia  often  somewhat  loosely  stated  as 
a  lien  in  our  modem  reports.  Wldle,  therefore,  we  commonly 
understand  that  a  creditor  whose  debt  is  secured  by  a  lien  on  per- 
sonal property  holds  the  chattel  as  security  for  his  debt,  with  the 
right  of  retaining  possession  until  the  debt  is  paid,  we  also  find 
that,  in  a  larger  sense,  wherever  property  either  real  or  personal 
is  charged  with  the  payment  of  some  debt,  daim,  or  demand, 
every  such  charge,  however  jt  may  be  enforced  in  the  courts,  is 
termed  a  lien  upon  the  property,  as  being  in  the  nature  of  a 
privileged  claim. 


§  393a.    Lien  Statutes  ConstitutionaL 

Local  statutes  which  extend  the  right  of  lien  in  certain  cases  are 
not  readily  to  be  considered  unconstitutional,  as  depriving  one  of 
his  property  ^'  without  due  process  of  law."  ^  But  not  unfre- 
quently  a  statute  gives  a  new  right  of  "  hold  "  or  detainer  without 
a  corresponding  remedy ;  and,  of  course^  one's  lien  right  must  be 
bona  fide  acquired  and  not  sought  as  a  cover  for  fraud  upon  a 
debtor's  general  creditors.* 


consider  the  eq^uHable  lien;  ivihlle 
works  on  Shipping  (see  c.  1,  9upra, 
note  at  end)  treat  of  maritime  liens. 

Mr.  Leonard  A.  Jones  (188S),  (3d 
ed.,  1^14),  has  published  a  compre- 
hensive work  of  two  Tolumeff  on  the 
subject  of  liens,  in  which  this  whole 
subject  may  be  studied  in  detail. 

8.  Monthly  Installment  Ck>.  ▼.  Skel- 
lett,  124  Minn.  144,  144  N.  W.  750; 
Olson  T.  Idora  Co.,  28  Ida.  504,  155 
Pac  291.  And  see  as  to  judgments 
enforcing  liens  against  property  only. 


Gray  ▼.  Oradani,  165  Ky.  771,  178 
8.  W.  1070. 

4.  A  statute  lien  is  not  to  be  ex- 
tended by  inference.  Hull  v.  Ander- 
son, 86  8.  E.  267  (Ga.  App.  1015). 
8ee  Edwards  ▼.  Mayes,  136  8.  W. 
510  (Tez.  Civ.  App.  1911),  (equitable 
lien  under  special  circumstances). 
But  cf .  Central  Trust  Co.  t.  Lueders, 
239  U.  8.  11,  36  8.  Ct  1,  which 
favors  a  liberal  construction  in  cer- 
tain cases. 
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§  394.    What  is  a  Pledge  or  Pawn;  Collateral 

The  topic  of  pledge  or  pawn  is  usually  considered  under  the 
general  head  of  bailments,  by  common-law  writers,  though  it  is 
mostly  connected  with  debts  or  loans,  and  like  bailment  title  itself 
constitutes  part  of  the  law  of  personal  property.  From  debts 
secured  by  lien  we  advance  a  step  when  we  come  to  those  which 
have  the  more  ample  common-law  security  furnished  by  a  pledge 
of  chattels.  A  debt  frequently  arises  in  these  days  from  the  loan 
of  money;  and  when  the  loan  is  accompanied,  as  we  frequently 
find  it,  by  a  pledge  of  some  other  kind  of  incorporeal  personal 
property,  for  the  purpose  of  assuring  more  completely  the  per- 
formance of  the  principal  engagement,  it  is  usually  in  these  days 
called  among  business  men,  though  not  with  logical  exactness,  a 
loan  on  collaterdl  security.  Thus,  a  man  borrows  one  thousand 
dollars,  for  which  he  gives  his  promissory  note,  and  also  deposits 
with  the  lender,  by  way  of  collateral  security,  certificates  of  stock, 
or  the  promissory  note  of  a  third  person ;  and  in  consequence,  for 
repayment  of  this  loan  with  interest,  the  capitalist  avails  himself 
not  only  of  the  borrower's  credit,  but  of  the  property  deposited 
with  him  in  addition.' 

1.  The  law  of  pledge,  together  with     ago,   in  other  connections,   came  to 
the   history  and   modem   growth   of     signify  a  security  given-  in  addition 


such  transactions,  may  be  found 
treated  at  length  in  the  writer's 
Tolume  on  Bailments.  Only  a  brief 
summary  of  that  law  can  be  at- 
tempted within  the  limits  of  the 
present  chapter.  See  Schoul.  Bailm., 
part  iv.,  c.  4.  "Collateral  security** 
or  "collateral"  alone  are  mercantile 
expressions  which  have  no  precise 
legal  significance.  As  a  chancery 
phrase,    "collateral    seeurity*'    long 


to  the  principal  security.  Where 
one  borrows  money  on  mortgage  and 
deposits  bonds^  there  may  arise  a 
strict  loan  on  collateral  security. 
But  the  colloquial  use  of  these  words 
is  not  so  precise.  See  16  Ch.  D.  211, 
217;  Chamber^burg  Ins.  Co.  v.  Smith, 
11  Penn.  St.  120.  Giving  one's  sim- 
ple promissory  note  for  the  loan, 
and  bonds,  stock,  &c.,  as  security, 
might  to  many  seem   a  pnnpeT   in- 
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A  pledge  or  pawn,  then,  oonsiAta  in  the  bailment  of  personal 
property  as  securily  for  some  debt  or  engagement;  and  by  bail- 
ment we  denote  a  delivery  upon  the  understanding  (or  at  least  a 
rightful  possession  under  the  obligation)  that  the  property  shall 
be  held  according  to  the  special  purpose  of  the  delivery  or  taking, 
and  restored  or  delivered  over  when  that  purpose  is  fully  accom- 
plbhed.^  This  pawn  or  pledge  corresponds  to  the  pignvs  of  the 
civil  law  where  the  thing  was  delivered  to  the  creditor;  while  if 
thb  possession  remained  with  the  debtor,  although  the  property 
was  pledged  as  security,  the  civil  law  called  it  hypotheea;  though 
some  have  considered  that  the  difference  between  pignus  and 
hypotheea  was  one  of  sound  only.^  Like  our  pledge,  the  pignus 
seems  to  have  been  confined  to  personal  property/  In  our  lan- 
guage the  terms  ^^  pawn  "  and  ^^  pledge  '^  seem  to  be  interchange- 
able, and  are  used  indifferently  by  law-writers ;  yet  out  of  regard 
to  the  well-known  business  of  pawnbrokers,  which  never  was 
thought  to  be  of  an  elevated  character,  we  often  find  that  the  word 
^^  pawn "  is  confined  in  parlance  to  those  petty  transactions  con* 
ceming  things  corporeal  which  characterize  this  particular  busi- 
ness; while  persons  who  deal  in  those  moneyed  or  incorporeal 
securities  which  a  mercantile  community  favors,  generally  apply 
the  comprehensive  term  ^^  pledge ''  in  preference,  or  else  character^ 
ize  the  loan  as  one  upon  collateral  security.  For  pledge  trans- 
actions are  found  altogether  too  convenient  in  the  modem  business 


stance  under  the  Bune  bead;  and 
hence,  perhaps,  the  true  origin  of 
this  mercantile  use  of  such  words. 
But  there  is  practically  no  such  rigid 
construction  applied,  even  from  the 
bench;  and  semMe,  unless  the  note 
given  for  the  loan  were  indorsed,  it 
could  not  fairly  of  itself  be  called  "  a 
principal  security.**  As  an  expres- 
sion not  confined  to  strict  pledge,  by 
way  of  contrast  with  chattel  mort- 
gage, fte.,  ** collateral  security"  seems 
sometimes  to  l>e  preferred  im  the 
•Qurts  for  its  very  Tagaeness.     Mr. 


Jones  thinks  the  term  a  oonyenient 
one  to  designate  a  pledge  of  ineor^ 
poreal  personal  property.  Jonea 
Pledge,  §  1. 

a.  story  Bailm.,  |g  7»  286 ;  2  Kent 
Com.  577;  Bouv.  Diet  **  Bailment,'* 
''Pledge;**  2  Swell's  Bl.  Com.  452; 
Schoul.  Bailm.,  §§  13,  162. 

8.  2  Kent  Com.  577.  See  Dig.  lib. 
20,  tit.  1,  cited  in  Story  Bailm.,  §  286; 
Pothier  de  Nant.  art.  Prelim,  n.  2| 
SchonL  Bailm.,  %  166. 

4.  lb. 
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world  to  be  confined  to  mean  lenders  and  small  borrowers;  and 
pledge  rather  than  pawn  is  the  favored  generic  term  of  the  trans- 
action* 

§  395.    What  Things  May  be  the  Subject  erf  Pledge. 

What  things  may  be  the  subject  of  pledge  ?  As  we  have  already 
intimated,  the  transaction  is  confined  to  personal  property;  and 
of  personal  properly,  all  kinds  which  are  visible  and  tangible  may 
be  pledged,  and,  besides,  as  modem  cases  fully  establish,  the 
various  incorporeal  species,  so  far  at  least  as  concerns  those  which 
are  evinced  by  instruments  in  writing,  which  writing  may  itself 
be  delivered.  In  old  times  the  business  of  loaning  on  pledge  or 
pawn  was  chiefly  in  the  hands  of  the  Jewish  pawnbrokers ;  and  in 
the  leading  case  of  Coggs  v.  Bernard  we  find  Lord  Holt  laying 
down  the  law  with  particular  reference  to  jewels,  wearing  apparel, 
'  and  domestic  animals.^  But  in  these  days  no  such  narrow  appli- 
cation of  principles  would  be  deemed  suitable ;  and  bills  and  notes, 
government  and  municipal  securities  of  various  kinds,  coupon 
bonds,  shares  of  stock,  title-deeds,  savings-bank  books,  judgments, 
chattel  or  real  estate  mortgages,  insurance  policies,  leases,  and 
patent  rights,  are  constantly  interchanged  in  our  business  com- 
munity for  the  purpose  of  pledge.*  It  is  the  giving  in  pledge  of 
incorporeal  properly  of  various  kinds  vdth  their  various  incidents, 
by  some  voucher  or  muniment  of  title,  that  so  greatly  obscures  the 


5.  1^  Ld.  Raym.  917. 

6.  See  Morris  Canal  Co.  t.  Lewis, 

1  Beasl.  667;  Donald  v.  Suckling, 
L.  R.  1  Q.  B.  585;  Wilson  ▼.  Little, 

2  Comet.  443;  Story  Bailm.,  9tb  ed., 
§  ^0;  2  Kent  Com.  577,  578,  and  n.; 
Houser  v.  Kemp,  3  Penn.  St.  208; 
Swift  V.  Tyeon,  16  Pet.  1;  Talty  v. 
Freedman's  Savings  Co.,  93  U.  8. 
3^21.  For  late  decisions  as  to  these 
^rarious  kinds  of  personal  property, 
see  Sefaoul.  Bailm.,  §§  172,  173.  Not 
only  are  leases  thue  reckoned  by  a 


deposit  of  deeds,  but  a  mortgage  of 
real  estate  likewise,  which  before 
foreclosure  is  personal  property.  Je- 
rome ▼.  McCarter,  94  U.  S.  734;  9 
Bosw.  322;  Dewey  ▼.  Bowman,  8  Cal. 
145;  English  v.  McElroy,  62  Ga.  413. 
A  pledge  may  be  made  of  rails  laid 
down  by  agreement  for  a  temporary 
purpose  upon  another's  land,  a«  well 
as  of  the  railway  rolling  stock,  sines 
they  are  all  personal  property. 
Woodward  ▼.  Exposition  R.,  39  La. 
Ann.  566,  §  131. 
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law  of  the  present  day.  Cfaattelg  incapable  of  deU^viy  cannot, 
logically  speaking,  be  the  subject-matter  of  pledge;  but  since 
chases  in  action  or  money  rights  may  at  least  bo  assigned,  delivery 
of  the  muniment  or  voucher  obviates  all  practical  difficulty/ 

Chattels  of  any  kind,  which  are  available  in  the  holder's  hands, 
may  in  this  manner  be  delivered  as  security  for  a  debt ;  provided 
they  be  in  exiffbence  at  the  time  of  the  pledge  transaction.^  But  a 
technical  objection  arises  where  the  attempt  is  made  to  make  prop- 
erty not  in  existence  the  subject  of  a  pledge;  since  the  present 
pledge  of  property  to  be  hereafter  acquired  gives  no  inmiediate 
delivery  of  possession  to  the  pledgee,  and  is  rather  an  hypotheca- 
tion than  a  strict  pledge.  Modem  decisions  on  this  point  appear 
to  leave  the  subject  in  some  uncertainty.  But  the  tendency  of 
the  courts  is  to  uphold  an  agreement  to  pledge  after-acquired 
property  as  between  parties  and  those  taking  with  notice  or  volun- 
teers  in  equity  provided  it  is  specified  vrith  reasonable  certainty.' 
But  just  as  equity  sustains  the  sale  and  transfer  by  assignment  of 
expectant  and  reversionary  interests,  so  is  the  judicial  disposition 
strong  in  many  States  to  sustain  a  pledge  transaction  where  not  a 
mere  possibility  but  a  potential  actual  interest  is  given  in  security.^ 
And  thus  has  a  pledgor's  interest  been  gained  not  only  in  the 
principal  thing  pledged,  but  in  certain  accessions  thereto  besides. 
If  a  pledge  contract  undertakes  to  put  in  security  that  which,  as  a 
subject-matter,  is  not  actually  in  existence,  there  can  be  no  imme 


7.  Talty  ▼.  Freedman's  Savings  Go^ 
93  U.  S.  321;  Schoul.  Bailm.,  §  173; 
9upra,  §§  72-76,  as  to  assignment. 
Under  mereantile  usage  of  the  pres- 
ent day,  the  pledge  of  a  bill  of  lading 
of  goods  in  transit  by  land  or  water 
effects  a  pledge  of  the  goods.  Schoul. 
Bailm^  §  173;  Hathaway  t.  Haynes, 
Id^  Mass.  311;  Marine  Bank  v. 
Fiske,  71  N.  Y.  353.  The  pledge  of 
goods  in  a  warehouse  may  be  similarly 
affected  under  a  warehouse  receipt. 
Schoul.  Bailm^  §  173. 

8.  See  Sdioul.  Bailm.,  §§  174,  175. 


9.  First  National  Bank  of  Omaha 
V.  Day,  150  la.  5W,  130  N.  W. 
800;  Walker  v.  Brown,  165  U.  S. 
654,  17  S.  St.  453;  McGarvey  ▼. 
Prince,  32  S.  D.  417,  143,  N.  W.  380 ; 
Holroyd  v.  Marshall,  10  H.  L.  Cases, 
191 ;  McCaffrey  ▼.  Woodin,  65  N.  Y. 
459. 

1.  Schoul.  Bailm.,  §§  174,  175; 
Bellows  V.  Wells,  36  Vt.  59^;  Qoode- 
now  V.  Dunn,  21  Me.  86;  Jones  ▼. 
Riahardson,  10  Met.  481;  ^fan.  v. 
Meyer,  30  La.  Ann.  943. 
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diate  bailment  to  the  pledgee,  technically  speaking,  for  there  is 
nothing  to  delirer;  and  non-existence  exdudee  attachment  bj  the 
pledgor's  creditors  none  the  less.  But  we  may  perhaps  correctly 
assume  that  the  pledge  contract  of  after-acquired  chattels  or 
chattels  by  accession,  so  far  as  courts  sustain  the  arrangement, 
gives  the  pledgee  a  right  strong  as  to  the  pledgor  himself,  because 
of  their  mutual  agreement,  but  which  as  against  third  parties  he 
must  perfect  when  opportunity  offers,  and  so  that  actual  or  con- 
structive delivery  and  acceptance  shall  follow  the  accession  or 
production  of  the  new  thing,  before  adverse  rights  can  bona  fide 
attach  thereto.^ 

It  is  laid  down  justly  as  a  doctrine  borrowed  from  the  Boman 
law,  that,  by  the  pledge  of  a  thing,  not  only  the  thing  itself  passes, 
but  the  natural  increase  thereof  as  accessory;  thus,  if  a  flock  of 
sheep  are  pledged,  the  young  afterwards  bom  during  the  continu- 
ance of  the  bailment  become  pledged  also.^  In  like  manner  divi- 
dends or  interest  payments,  the  natural  and  obvious  increment  of 
stock  or  interest-bearing  securities,  become  pledged,  as  soon  as  due, 
by  inference  from  the  pledge  contract.^  A  number  of  things  per- 
sonal of  various  kinds  may  of  course  be  given  in  pledge  securi^ 
together  for  the  same  debt  or  engagement 

§  396.    The  Same  Subject 

But  there  are  some  things  which  are  generally  forbidden  to  be 
the  subjects  of  pledge;    as,  for  instance,  the  pensions,  bounties, 

t.  See,  M  to  «  brickmaker's  agree-     geta   posaesaion   before  other   rights 

can  intervene. 

8.  1  Domat.  b.  3,  tit.  1,  §  1,  arts. 
7-10;  Story  Confl.  Laws,  §  292;  La. 
Code  (1825),  art.  3135;  School. 
Bailm.,  §  176;  Story  Bailm.,  S  292. 
Some  local  American  statutes  are  ex- 
plicit on  this  point,  following  the 
civil  law. 

4.  Schoul.  Bailm.,  §  176;  Swas^ 
▼.  K.  C.  R.  R.  Ck).,  1  Hughes,  17. 
Ezpreae  contract  regulates. 


ment  with  lessees  of  a  brick  yard, 
Maoomber  ▼.  Parker,  14  Pidc.  497. 
Also  Smithurst  v.  Edmunds,  14  N.  J. 
Eq.  408,  the  caSe  of  added  furniture 
to  be  security  for  a  landlord's  rent; 
Ayers  ▼.  Banking  Co.,  L.  R.  3  P.  C. 
548.  And  see  Sohoul.  Bailm.,  §§  174, 
175.  But  as  to  a  crop  growing,  see 
Schoul.  Bailm.,  §  175;  Gittings  ▼. 
Nelson,  86  111.  591 ;  Comstod:  t.  Corn- 
stock,  7  Wis.  159.  Here  the  rule 
is  strict  against  a  pledgee,  unless  he 
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and  pay  of  soldiers  and  sailors,  and  their  widows,  which  are  pro- 
tected by  the  public  against  the  possible  improvidence  of  this  class 
of  persons.^  And  yet,  as  to  necessaries,  these  can  be  pledged  or 
pawned  at  the  common  law;  and  it  is  no  nncommon  thing  for  a 
person  in  distress  to  take  garments  to  the  pawnbroker  which  ought 
to  be  on  his  own  back ;  a  good  reason  for  the  rule  being,  perhaps, 
that  as  to  any  particular  chattel  it  is  almost  impossible  to  say 
whether  it  is  or  is  not  a  necessary,  in  connection  with  the  mere  act 
of  pledge,  since  questions  of  this  sort  have  reference  to  the  general 
circimistances  and  situation  of  the  pledgor.^  Nor  does  a  statute 
exemption  of  certain  articles  from  attachment  or  execution  sale 
forbid  their  being  pledged  so  as  to  bind  the  pledgor/  Our  national 
banks  cannot  loan  or  discount  on  the  security  of  their  own  stock, 
unless  necessary  to  prevent  loss  on  a  debt  previously  contracted  in 
good  faith.^  And  local  statutes  frequently  interpose  special 
checks  upon  the  right  or  the  method  of  pledging  property,  so  far 
as  interested  third  persons  without  notice  in  particular  are 
concerned.' 


§  397.    The  Debt  or  Ekigagement  to  be  Secured. 

As  to  the  debt  or  engagement  secured,  this  may  be  primary  or 
secondary  on  the  pledgor's  part,  absolute  or  conditional,  for  the 
payment  of  money  or  for  any  other  lawful  performance  of  an 
engagement  The  pledgor  may  be  bound  to  the  debt  or  engage- 
ment as  indorser  or  surety  for  another,  or  as  himself  the  maker  or 
principal.  So,  too,  may  the  security  be  taken  by  the  pledgee  for 
the  repayment  of  money  loaned  (which  is  the  usual  case)  or  so  as 
to  indemnify  him  for  becoming  an  indorser  or  surety  at  the 


5.  See  story  Bailm.,  g  2i9Z. 

6.  Story  Bailm.  ib.;  ITOarihy  v. 
Goold,  1  Ball  &  B.  389;  3  T.  R.  681; 
Schoul.  Bailm.,  §  177. 

7.  Frost  ▼.  Shaw,  3  Ohio  St.  470. 

8.  Bank  ▼.  Lanier,  11  Wall.  369. 
e.  Thus,  by  the  law  of  Louisiana, 

ngistration    of    the    traneaction    of 
pledge  is  required  as  against  third 


parties  who  may  become  creditors. 
And  in  some  States  the  pledge  of 
stock  must  be  accompanied,  accord- 
ing to  statute,  with  a  description  of 
tiie  debt  in  the  instrument  of  trans- 
fer; the  certificate  issued  to  the 
pledgee  expressing  <»  its  face  that 
he  holds  as  collateral  security.  See 
Mass.  ReT.  L^ws,  c  109,  gf  37,  38. 
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/^^^dgor's  instance.^  In  every  instance  some  lawfol  debt  or  en- 
gagement which  is  or  may  be  owing  the  pledgee  constitutes  the 
foundation  of  the  security  upon  which  the  thing  is  given.  The 
object  may  be  to  secure  a  general  or  a  specific  indebtedness,  part 
or  all  of  what  is  owing;  to  protect  what  is  already  outstanding 
from  the  pledgor,  or  so  as  to  include  future  liabilities  as  they  may 
arise  in  favor  of  the  same  pledgee ;  to  cover  obligations  for  a  fixed 
or  for  an  indefinite  period ;  provided  always  that  the  transaction 
be  genuine  as  to  such  intent,  and  not,  as  against  third  parties,  a 
device  for  defrauding  them ;  also  that  it  be  confined  to  the  specific 
debt  or  engagement  mutually  agreed  upon.^ 

§  398.    Who  May  Pledge  or  Receive  in  Pledge. 

Mutual  assent  is  needful  to  a  pledge  contract;  and  in  such 
transactions  the  usual  rules  of  contract  apply.  The  contract 
should  be  entered  into  by  parties  l^ally  competent  thereto; 
neither  disqualified,  as  are  insane  persons,  nor,  like  certain  kinds 
of  corporations,  placed  under  statute  disabilities.^  Force  and 
fraud  render  such  contracts  voidable.  Ill^ality,  as,  for  instance, 
in  securing  a  debt  incurred  for  victuals  used  in  a  debauch,  renders 
the  contract  null;    though  here,  if  the  contract  be  executed  by 


1.  Story  BaUm.,  §  300;  WilcoK  ▼. 
Fairhaven  Bank,  7  Allen,  S70;  Brick 
y.  Freehold  Co.,  37  N.  J.  L.  307; 
Gilson  T.  Martin,  49  Vt.  474 ;  Black- 
wood T.  Brown,  34  Mich.  4;  Third 
Nat.  Bank  ▼.  Boyd,  44  Md.  47;  Schoul. 
Bailm.,  §  178. 

a.  Schoul.  Bailm.,  §  178;  Story 
Bailm.,  §  300;  Steams  ▼.  Marsh,  4 
Denio,  227;  United  States  v.  Hooe,  3 
Cr.  73;  Berry  v.  Gibbons,  L.  R.  8 
Ch.  747.  Personal  property  specifi- 
cally pledged  for  a  particular  loan 
cannot,  in  the  absence  of  a  special 
agreement,  be  held  by  the  pledgee  for 
any  other  advance.  Duncan  v.  Bren- 
nan,  83  N.  Y.  487;  Fridley  ▼.  Bowen, 


103  HI.  633.  "AU  indebtedness  exist- 
ing  or  which  may  hereafter  exist '^ 
may  be  secured  by  one  pledge.  Moors 
V.  Washburn^  147  Mass.  344,  34  N.  E. 
182.  As  to  a  pre-existing  indebted- 
ness the  rule  is  not  uniform.  See 
Spencer  ▼.  Sloan,  108  Ind.  183,  9  N. 
E.  150;  Appeal  of  Liggett  Co.,  Ill 
Penn.  St.  291,  2  Atl.  684.  Pledge  for 
loan  to  estate.  Book  34,  N.  Y.  Rpts., 
Bender  ed.,  note,  p.  887. 

8.  Schoul.  Bailm.,  §  179;  Bank  ▼. 
Lanier,  13  Wall.  369;  L.  R.  10  Eq. 
381.  A  statute  prohibition  may  yet 
leave  rights  of  pledge  or  receiving  in 
pledge  9ub  modo,  Curtis  ▼.  Leavitti 
15  N.  Y.  9. 
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delivery  of  the  pledge,  the  pledgor  may  often  be  the  worse  off  in 
proving  unable,  becauae  of  hie  own  wrong,  to  aasert  hia  right  as 
owner  against  the  pledgee/ 

It  is  not  essential  to  the  validity  of  the  pledge  oontract  that  the 
thing  pledged  should  belong  to  the  pledgor  himself.  As  between 
the  parties  themselves  and  as  against  the  general  public,  that  trans- 
action may  be  upheld  which  some  person  with  a  better  title  might 
successfully  impugn.^  Kor  can  any  pledgor  assert  his  own  wrong* 
ful  delivery  of  another's  property  as  a  ground  for  recovering  it 
from  the  pledgee  without  first  discharging  the  pledge  obligation.^ 
Agency,  express  or  implied,  confers  authority;  in  any  case  it  is 
sufficient  that  the  owner  consented  to  have  the  thing  pledged ;  and 
a  transaction  might  amount  constructively  to  a  pledge,  so  that  even 
the  true  owner  could  not  reclaim  the  property  without  discharging 
the  obligation.^  One  who  has  a  limited  title  to  a  thing,  or  a  special 
interest  in  it, —  as,  for  instance,  a  life-owner  or  a  lien-creditor 
imder  some  bailment, —  is  allowed  to  pledge  to  the  extent  of  his 
title,  though  not  in  strictness  beyond  it.^  And  it  is  held  that  the 
pledge  of  collaterals  by  one  who  holds  them  from  another  party  is 
not  per  ae  a  conversion  as  against  that  party ;  for  if  he  is  prepared 
to  restore  them  at  the  proper  time,  the  original  pledgor  has  no 
cause  for  complaint'  In  general,  however,  to  create  a  pledge,  the 
pledgee  should  have  possession  and  actual  control  of  the  property.^ 


4.  Taylor  ▼.  Chester,  L.  R.  9  Q.  B. 
309;  Causey  t.  Yeates,  8  Humph. 
605;  King  ▼.  Green,  6  AUen,  139; 
SchouL  Bailm.»  §  180. 

5.  Janria  v.  Rogers^  13  Masa.  105; 
Story  BailnL,  §  291;  School.  Bailm., 
§  180. 

6.  Story  Bailm.,  §  291;  Goldstein  ▼. 
H6rt»  30  Cal.  372;  Schoul.  Bailm., 
§  180.  Righta  of  pledgor  and  pledgee. 
Bo(^  33,  K.  T.  Rpta.,  Bender  ed., 
note,  p.  126. 

7.  Story  Bailm.,  §  291;  Jarvia  ▼. 
Bogera,  IQ  Maaa.  105;  Schoul.  Bailm., 
§§  180-182. 


8.  Story  Bailm.,  §  295;  Hoare  ▼. 
Parker,  2  T.  R.  376. 

9.  Shelton  t.  French,  33  Conn.  489 ; 
Schoul.  Bailm.,  §  182. 

1.  Corbett  ▼.  Underwood,  83  111. 
324.  Aa  to  the  right  of  a  true  owner 
to  receive  property  pledged  without 
hia  assent,  see  §  406,  poat. 

Concerning  the  right  of  factors 
and  agents  in  certain  cases  to  pledge 
the  goods  of  their  principals,  there 
are  numerous  decisions  which  we 
need  not  particularly  examine.  The 
strict  common-law  doctrine  is,  that  a 
factor  may  sell,  but  that  he  cannot 
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And  aside  from  the  peculiar  incidents  which  belong  to  negotiable 
instruments^  the  owner  of  stolen  or  misappropriated  chattels 
wrongfully  pledged  may  recover  them  from  even  a  bona  fide 
pledgee  without  refunding  what  the  latter  may  have  loaned  the 
wrong-doer.2 

§  398a.    Trading  in  Stocks  on  Margin. 

One  common  form  of  pledge  arises  in  this  country  where  a 
customer  trades  on  margin  with  a  stockbroker's  firm;  and  here 
if  the  broker  purchases  the  stock  for  the  customer  the  relation 
of  pledgee  and  pledgor  arises.^  If  the  stockbroker  then  mingles 
the  stock  with  other  stock  of  his  own  and  pledges  it  for  a  debt  of 
his  own,  this  constitutes  a  conversion,  and  is  a  complete  defence 
to  a  suit  by  the  stockbroker.^  In  many  States  statutes  have  been 
passed  intended  to  limit  in  various  ways  the  rights  of  the  brokers 
in  margin  transactions  by  making  them  illegal  as  wagering 
contracts  and  allowing  the  customer  who  has  been  sold  out  to 
recover  against  the  broker.^ 


pledge,  the  goods  of  hia  principal  as 
security  for  his  own  debt,  whether 
by  indorsing  and  delivering  the  bill 
of  lading  or  by  delivery  of  the  goods. 
See  Story  Agency,  §  113,  and  n.;  2 
Kent  Com.  025-62S  and  n.;  M'Com- 
bie  V.  Davies,  7  Eaftt>  5.  But  the 
modem  tendency  is  towards  placing 
factors  upon  the  usual  footing  of 
agents  in  this  respect.  The  English 
Factors'  Act  mitigates  the  rigor  of 
the  common-law  rule,  in  providing 
that  a  pledge  of  goods  by  a  factor, 
for  any  original  loan  or  advance,  or 
any  continuing  advance,  made  on  the 
security  of  the  goods,  shall  be  valid; 
and  the  tendency  of  legislation  in 
this  country  is  towards  enlarging  the 
rights  of  the  bond  fide  pledgee  of  any 
person  who  has  possession  of  mer- 
chandise or  a  biU  of  lading  with 
power  to  Ml.    See  Jones  Pledge,  H 


327-353;  Fuentis  v.  Montis,  L.  R.  4 

C.  P.  93;  L.  R.  4  Eq.  315;  Newbold 
V.  Wright,  4  Rawle,  195;  Sehoul. 
Bailm.,  $§  181-186;  Carter  v.  Wil- 
merding,  24  K.  Y.  521;  Henry  v. 
Philadelphia  Co.,  81  Penn.  St.  76. 
Ordinarily,  in  modem  times,  there 
is  no  substantial  difference  in  effect 
between  a  pledge  by  a  factor  who 
has  a  claim  for  advances  and  by  a 
pledgee.  First  Nat.  Bank  v.  Boyce, 
78  Ky.  42.  As  to  holding  property 
or  recouping  the  pledged  debt  against 
the  owner  in  certain  cases,  see  |  406, 
post. 

t.  Singer  Ifan.  Co.  v.  Clark,  9  Ex. 

D.  37 ;  Sohoul.  Bailm.,  §  181. 

8.  Riohardsott  v.  Shaw,  209  U.  S. 
365,  ZB  S.  Ct.  512. 

4.  Sproul  V.  Sloan,  241  Pa.  384,  88 
Atl.  501.    See  post,  g  409  n. 

5.  See,    for   examplA,   1U«.    Bev« 
Laws,  c.  98>  §  4. 
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§  399.    Delivery  in  Pledge ;  Retentioii  oi  Poesesnon. 

That  the  pledged  property  should  be  delivered  to  the  pledgee  is 
for  obvious  reaaoiiB  a  cardinal  doctrine  in  the  law  of  pledge ;  and 
by  delivery  of  poBsession  we  mean  such  delivery  as  the  thing  is 
capable  of.  The  method  of  transferring  stock  and  other  species 
of  incorporeal  chattels  is  frequently  regulated  by  statute ;  and  our 
policy  in  this  country  is  in  some  States  to  discountenance  secret 
transfers  by  way  of  collateral  security,  where  the  effect  is  to  mis- 
lead creditors  and  other  third  parties  in  interest,  and  put  their 
interests  at  jeopardy.^  Furthermore,  it  is  essential  to  the  con- 
tract of  pledge  that  this  delivery  should  be  as  security  for  some 
debt  or  engagement  Until  an  actual  transfer  of  possession  has 
taken  place,  either  of  a  visible  and  tangible  thing,  or  of  a  visible 
and  tangible  voucher  of  title  of  some  incorporeal  right,  there  is,  to 
speak  with  precision,  no  pledge,  no  bailment ;  but  rather  an  execu- 
tory pledge  contract  upon  sufficient  consideration  which  each  of  the 
pledge  parties  may  hold  the  other  bound  to  perform/  For  under 
a  pledge  contract,  as  we  must  bear  in  mind,  there  is  no  transfer  of 
an  owner's  title,  as  in  the  case  of  sale  or  mortgage ;  nor  is  there 
a  registry  of  some  writing ;  but  the  essence  of  the  pledgee's  prefer- 
ence to  others  acquiring  bona  fide  rights  in  rem  consists  in  an 
apparent  transfer  of  possession  from  the  owner.* 

An  essential  to  a  complete  delivery  of  the  thing  pledged  is  that 
the  pledgor  should  deliver  that  or  do  that  with  reasonable  expedi- 
tion which  enables  the  pledgee  to  take  and  effectually  control  the 
property.  Thus,  the  transfer  and  delivery  of  a  warehouse  key  or 
of  warehouse  receipts  may  suffice  as  a  constructive  delivery  of  the 
thing  deposited  there.  In  modem  times  advances  are  constantly 
made  by  way  of  pledge  upon  the  transfer  of  bills  of  lading  of 
goods  in  transit  by  land  or  water,  and  such  constructive  delivery 

6.  See  infra,  «.   9,   as  to  Stocks;  7.  Seboul.    Bailm.,    §§    188,    189; 

Wn«)n  ▼.  Littk,  2  Comst.  443;  Em      Story  Bailm.,  §  297;  City  Fire  Ins. 
parte  Boulton,  1  De  G.  ft  J.  163 ;  City      Co.  v.  Olmsted,  33  Conn.  476. 
Fire  Ins.  Co.  t.  OlmBted,  33   Conn.         8.  SchouL  Bailm.,  §  18^. 
476;  Nevan  ▼.  Roup,  8  Clarice  (Iowa), 
207. 
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is  considered  good.'  But  without  such  a  delivery  as  may  satisfy 
the  requirements  of  the  law,  and  particularly  as  r^ards  rights 
band  fide  acquired  by  others  without  notice  of  a  pledge,  the  firmly 
established  doctrine  is  that  the  bailment  of  the  thing  does  not  fully 
take  place,  and  the  pledge  rests  in  little  or  nothing  more  than  an 
executory  contract^  And  delivery,  to  be  effective,  should  be  fol- 
lowed by  an  acceptance  of  possession.^  Wherever  property  is 
pledged  as  security  for  a  debt,  it  is  immaterial  whether  the  pledgee 
holds  the  properly  or  some  third  person  holds  it  for  him.^  Of 
course,  if  the  pledgee  is  already  in  possession  of  the  thing,  there 
need  be  no  formal  delivery  to  him  in  security.^ 

While  a  symbolical  delivery  and  acceptance  in  pledge  is  strongly 
favored  by  modem  authorities,  and  especially  so  with  reference  to 
the  pledge  parties  themselves,  the  pledgee  ought  to  follow  any  such 
constructive  delivery  by  acts  evincing  the  intention  of  pursuing 
his  opportunities  to  make  the  corporeal  transfer  complete ;  for  a 
symbolized  transfer  stands  for  something  which  may  be  made  con- 
clusive.^ And  as  to  bills  of  lading,  he  should  consider  that,  not- 
withstanding the  modem  tendency  of  courts  and  legislatures  to 
treat  them  substantially  as  negotiable  in  many  respects,  they  are 
not  necessarily  negotiable  in  any  such  sense  as  to  make  his  rights 
secure  merely  because  he  has  become  a  bond  fide  holder  of  the 
instrument  on  good  consideration.^  The  element  of  seasonable 
notice  to  the  warehouseman,  or,  in  case  of  various  incorporeal 
instruments  to  the  fundholder  or  fundamental  debtor,  is  an  im- 


9.  Schoul.  Bailm.,  §  190;  Dows  ▼. 
Nat.  Exchange  Bank,  91  U.  S.  618; 
First  Nat.  Bank  t.  Kelly,  57  N.  Y. 
34;  Pettit  t.  First  Nat.  Bank,  4  Bnsh, 
334. 

1.  2  Kent  Com.  580  and  n.;  Story 
Bailm.,  §  ^7;  Whitney  ▼.  Tibbite, 
17  Wia.  359;  Cartwright  v.  Wil- 
merding,  24  N.  Y.  521;  Atkinson  v. 
Maling,  2  T.  R.  462. 

a.  Schoul.  Bailm.,  §  189. 

8.  Brown  y.  Warren,  43  N.  H.  430. 


4.  Sohoul.  Bailm.,  §  191. 

5.  Schoul.  Bailm.,  §  190 ;  Barber  v. 
Meyerstein,  L.  R.  4  H.  L.  317.  Where 
bills  of  lading  are  issued  in  duplicate 
or  triplicate,  the  danger  of  a  pledgee 
who  doea  not  promptly  present  his 
bill  to  the  carrier  is  greater.  Glyn 
▼.  ESast  India  Dock  Co.,  7  App.  Gas. 
59. 

6.  Shaw  T.  R.  R.  Ck>.,  101  U.  S. 
557;  c.  8,  post. 
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portant  one  to  make  the  pledgee's  security  complete.^  There  is 
a  sufficient  delivery  where  a  company  stores  goods  in  its  own 
warehouse  imder  the  provisions  of  a  federal  statute  giving  him  a 
right  to  store  them  there  under  federal  supervision  until  the  tax 
is  paid,  and  issues  warehouse  receipts  for  the  goods  which  it 
pledges.^  It  is  the  usual  rule  that  one  cannot  issue  warehouse 
receipts  for  goods  stored  in  his  own  warehouse^  and  then  make  a 
valid  pledge  of  the  receipts;  as  there  is  no  delivery  of  possession,' 
but  the  court  holds  here  that  the  restrictions  on  transfer  imposed  by 
the  government  are  sufficient  to  take  the  place  of  a  change  of 
possession,  and  therefore  the  pledge  is  good. 

§  400.    The  Same  Subject. 

Now,  supposing  the  delivery  of  the  pledge  is  once  completed, 
and  possession  has  vested  in  the  pledgee,  what  will  be  the  effect 
of  his  delivering  the  thing  back  and  parting  with  its  possession  ? 
It  is  important,  in  such  event,  to  gather  from  the  circumstances 
what  was  the  pledgee's  intention  in  so  doing.  If  he  redelivers  the 
pledge  to  the  pledgor  for  a  temporary  purpose  only,  and  upon  the 
understanding  that  it  shall  be  returned,  or  in  order  that  something 
may  be  substituted  for  it ;  or  if  the  pledgor  wrongfully,  whether 
by  force  or  stratagem,  gets  possession  again  without  the  pledgee'.s 
acquiescence, —  wherever,  indeed,  as  a  fact,  the  pledgee  has  not 
redelivered  the  pledge  of  his  own  knowledge  and  consent  fully  and 
completely ;  the  pledgee  may  in  such  case  demand  and  recover  the 
pledge  again.  ^  This  principle  is  illustrated  in  a  case  where  the 
pledgee  of  a  promissory  note  returned  it  under  an  agreement  that 
the  pledgor  should  return  it  or  another  note.^     Nor  is  properly 

7.  Schoul.  Bailm.,  §  IM.  v.   Davidaon,  13  Gray,  4S5;    Schoul. 

8.  Tan«7  ▼.  Penn.  National  Bank,  Bailm^  §  193.    The  pledgor  who  gets 
332  U.  8.  174,  34  S.  Gt.  388.  back  the  thing  with  felonious  intent 

9.  Thome  ▼.  First  National  Bank,  may  be  indicted  for  larceny.    Brul^ 
37  Ohio  St.  254;  Yenni  ▼.  Mc-Namee,  t.  Rose,  57  Iowa,  651. 

45  N.  Y.  614.  «.  Way  v.  Davidson,  12  Gray,  465. 

1.  Walcott  T.  Keith,  2  Fost.  196 ;      And  see  Hays  v.  Riddle,  1  Sandf.  248. 
Robert  v.  Wyatt,  3  Taunt.  268;  Way 
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beyond  the  pledgee's  reach,  if  he  gave  it  back  to  the  owner  in 
some  new  diaracter,  as  a  special  bailee  or  i^nt^  for  example*^ 
So  where  an  automobile  company  delivered  an  antomobile  to  a 
creditor  by  way  of  pledge  and  the  creditor  immediately  returned 
it  and  stored  it  in  the  garage  of  the  debtor  for  the  purpose  of 
storage  and  demonstration,  the  creditor  may  sustain  the  pledge 
as  against  the  debtor's  trustee  in  bankruptcy/  But  whether, 
under  circumstances  like  these,  the  pledgee  can  follow  the  prop- 
erly into  the  hands  of  a  bond  fide  holder  for  value,  without  notice 
of  the  transaction,  to  whom  the  pledgor  had  meantime  transferred 
it,  is  quite  another  matter;  and  upon  this  point  the  authorities 
are  somewhat  at  conflict^  However  this  may  be,  the  pledgee  cer- 
tainly loses  the  benefit  of  his  security,  whenever  by  a  complete 
out-and-out  delivery  back  to  the  pledgor  he  voluntarily  places  the 
property  beyond  his  own  reach ;  ^  and  by  wantonly  or  negligently 


8.  Maoomber  y.  Parker,  14  Pick. 
497;  Thayer  y.  Dwight,  104  Mass. 
M4;  7  Cow.  670;  Schoul.  Bailm.,  § 
103. 

4.  Darragh  y.  EUiotte,  215  Fed. 
340. 

6.  See  Story  Bailm.,  §  290;  Reeyes 
y.  Capper,  5  Bing.  N.  C.  136;  Boden- 
liammer  y.  Newsom,  5  Jones,  107; 
Sehoul.  Bailm.,  §§  193-199. 

6.  Whitaker  y.  Sumner,  20  Pick. 
399;  1  Atk.  165;  Day  y.  Swift,  48 
Me.  36S;  Black  y.  Bogert,  65  N.  Y. 
601;  Sohoul.  Bailm.,  §§  201-203; 
Casey  y.  Cayeroc,  96  U.  S.  467. 

Two  leading  conclusions  may  be 
drawn  from  the  modem  precedents 
as  to  pledge  deliyery  and  retention 
of  possession.  (1.)  That  in  the 
growing  complexity  of  commercial 
and  mercantile  transactions,  with  so 
many  new  classes  of  incorporeal 
rights  coming  into  the  list  of  things 
personal,  the  disposition  increases  to 
apply  to  all  chattel  transfer  the  test 


of  mutual  intent;  so  that  the  English 
and  American  courts,  while  abating 
little  of  the  theory  that  a  change  of 
possession  must  attend  eyery  pledge 
transaction,  haye  come  to  swerye  yery 
far  from  it  in  practice.  (2.)  That, 
with  the  present  laxity  of  construc- 
tion, pledge  deliyery  seeme  to  com- 
port itself  differently  under  three 
leading  aspects:  {a)  as  between  the 
pledge  parties  themseWes;  (h)  as  be- 
tween the  pledge  parties  and  the  pub- 
lic or  the  pledgor's  general'  creditors; 
(c)  and  as  between  pledge  parties 
and  those,  like  a  pledgor's  attaching 
creditors  or  purchasers,  who  acquire 
interyening  rights  in  rem  without 
notice.  In  this  connection,  the  ele- 
ment of  notice  to  the  debtor  or  fund- 
holder  is  further  of  consequence.  In 
general,  we  may  add,  the  position  of 
a  pledgee  is  far  less  fayorable  for 
maintaining  his  cause  where  he  is 
out  of  full  personal  control  and  must 
take  the  offensiye,  than  where  he  has 
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abandoning  poflaession  to  any  third  person  and  failing  to  assert  his 
pledge  rights  against  others,  when  it  waa  proper  to  do  so,  he  may 
likewise  be  debarred  of  the  advantage  of  a  pledgee.'    The  fact  of 


such  control  And  has  onlj  to  defend. 
8ohouL  Bailm.,  %%  201,  208. 

7.  Schoul.  BaUm.,  Si  201-203 ; 
Whitaker  v.  Sumner,  20  Piek.  399; 
Treadwell  ▼.  Davis,  34  Cal.  601;  5 
Humph.  30S.  Cf.  Arendale  v.  Mor- 
gan^ 5  Sneed,  703. 

Pledge  of  savings^Mtnk  book  hj 
delivery  with  suitable  intention  may 
be  sufficient  9iS  amounting  to  an 
equitable  assignment  Taft  v.  Bow- 
ker,  132  Mass.  277.  The  modem 
laxity  of  this  rule  of  assignment,  as 
compared  with  the  old  common  law 
concerning  incorporeal  personalty, 
has  elsewhere  been  noticed  at  length. 
Supra,  Si  72-80.  The  various  kinds 
of  incorporeal  personalty  are  treated 
somewhat  differently  in  different 
States.  Thus,  stock,  in  order  to  be 
fully  protected  as  collateral  security, 
must,  under  some  statutes,  be  trans- 
ferred on  the  books,  and  suitable 
certificates  issued.  But  in  some  other 
States  a  certificate  of  stock  with 
blank  indorsements,  Ac.,  affords  sub- 
stantially full  indicia  of  pledge  title. 
See  Cherry  v.  Frost,  7  Lea,  1;  Fac- 
tors' Ins.  Ck>.  V.  Marine  Co.,  31  La. 
Ann.  149.  Bills  of  lading  give  rise 
to  many  decisions.  See  chapter  8, 
post.  But  it  by  no  means  follows 
that,  because  the  instrument  is  in  a 
sense  negotia4>le,  all  the  favorable 
consequences  of  possession  as  against 
third  parties  must  ensue.  Shaw  v. 
Merchants'  Bank,  101  U.  S.  557.  And 
see,  as  to  the  effect  of  incomplete  de- 
livery or  failure  of  possession,  Dunn 
V.  Meserve,  58  N.  H.  420.  Cf.  Holmes 
V.  Bailey,  92  Penn.  St.  57.     Season- 


able notice  to  the  fundhoKler  or 
debtor  is  an  important  element  in 
completing  a  delivery  and  retention 
of  possession  as  against  third  parties. 
People's  Bank  v.  Gayl^,  92  Penn. 
St.  518.  And  such  is  the  rule  in  as- 
signments generally.  Supra,  SS  78, 
79.  So  applied  in  Rngland  where  a 
6ofid  fide  delivery  was  made  under 
one  bill  of  lading,  where  the  old  cus- 
tom (not  to  be  commended  for 
modem  dealings)  prevailed  of  mak- 
ing out  such  bills  in  triplicate,  and 
the  pledgee  who  took  one  of  the  three 
in  security  failed  to  notify  the  car- 
rier of  his  rights.  Olyn  v.  East  India 
Dock  Co.,  7  App.  Cas.  591;  s.  c.  6 
Q.  B.  D.  475. 

Delivery  is  especially  essential  to 
the  validity  of  a  parol  pledge.  18 
Hun,  187.  And  in  the  case  of  cor- 
poreal property,  as  compared  with 
certain  kinds  of  incorporeal,  the 
necessity  as  against  6ond  fide  third 
parties  of  keeping  and  retaining  pos- 
session, and  not  volimtarily  permit- 
ing  the  pledgor  to  take  and  use  the 
thing  as  owner,  is  still  strongly  as- 
serted in  the  latest  cases.  Sieden- 
bach  V.  Riley,  111  N.  Y.  560;  19  N. 
E.  275;  Thompson  v.  Dolliver,  132 
Mass.  103.  Where  a  pledgee  was  in- 
duced by  fraud  to  let  the  pledgor 
have  temporary  possession,  and  the 
latter  pledged  them  elsewhere,  it  was 
recently  held  that  though  the  pledgee 
might  have  compelled  their  return, 
yet  the  transfer  meantime  to  a  6ofUI 
fide  third  party  for  value  obstructed 
his  claim.  Babcock  v.  Lawson,  5 
Q.  B.  D.  284;  Kellogg  v.  Tompson, 
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a  ledeliveiy  or  repoeseaBion  of  the  pledge  is  not  therefore  oon- 
clnsive,  but  remains  open  to  explanation.^ 


§  401.    Duty  of  Pledgee  as  to  Taking  Care  of  the  Pledge,  etc 

The  situation  of  the  parties  to  a  pledge,  pending  the  maturity 
of  the  debt  which  it  was  given  to  secure,  is  next  to  be  considered. 
By  reason  of  deliyery  the  pledged  property  is  now  in  the  pledgee's 
keeping;  and,  being  in  his  keeping,  he  is  bound  to  exercise  ordi- 
nary care,  as  in  any  bailment  for  mutual  benefit^  and  is  answer- 
able for  negligence  to  a  corresponding  extent.  This  is  the  rule 
of  the  civil  law  and  of  Continental  Europe,  as  well  as  that  of  the 
common  law;  and  by  none  of  those  systems  is  the  pledgee's  lia- 
bility carried  further.'  It  was  observed  in  an  old  case :  ^^  If  a 
man  bails  me  goods  to  keep,  and  I  put  them  among  my  own,  I 
shall  not  be  charged  if  they  be  stolen."  ^  And  Sir  William  Jones 
thinks  that  a  distinction  should  be  drawn  between  the  taking  of 
the  pledge  by  robbery  and  stealing  or  the  taking  by  stealth ;  and 
while  he  admits  that  in  the  former  instance  a  pledgee  is  not 
chargeable,  in  the  latter  instance  he  considers  that  the  responsi- 


142  Mass.  76.  Cf.  Moors  ▼.  Wyman, 
146  Mass.  60,  15  K.  E.  104  (as 
against  general  creditors,  where  the 
pledgor  goes  into  inBolvency) ;  [189{>] 
App.  56. 

What  complicates  the  rule  of 
pledge  delivery  and  retention  of  pos- 
session greatly  is  the  doctrine,  now 
well  established,  that  the  agent  to 
keep  and  hold  posseseion  for  the 
pledgee  may  be  the  pledgor  himself. 
Martin  v.  Reid,  11  C.  B.  N.  s.  730; 
Parshall  v.  Eggert,  54  K.  Y.  18. 
But  this  doctrine  must  be  understood 
as  subject  to  limitations  with  refer- 
ence to  third  persons  misled  in  con- 
sequence and  attaching  or  making 
hand  fide  advances  without  knowledge 
of  the  pledgee's  rights.  Schoul. 
BaUm.,   §   193.      And   see  Thompson 


y.  DoUiver,  132  Mass.  103;  Casey  y. 
Gaveroc,  96  U.  S.  467.  By  yigilanoe 
and  seasonable  notice  of  his  claim  to 
third  parties  before  they  acquire  ad- 
verse claims  upon  the  thing,  the 
pledgee  may  preserve  his  rights  un- 
impaired, even  though  not  retaining 
strict  personal  possession  thereof. 
Palmtag  v.  Doutrick^  59  Oal.  154; 
Carrington  v.  Ward,  71  N.  Y.  360. 

8.  Macomber  v.  Parker,  14  Pick. 
497;  Reeves  v.  Capper,  5  Bing.  K.  C. 
136;  Cooper  v.  Ray,  47  111.  53; 
Schoul.  Bailm.,  §§  204,  205. 

9.  2  Kent  Com.  678;  2  Ld.  Raym. 
916;  Dig.  13,  6,  5,  2;  Story  Bailm., 
§  332. 

1.  Year  Book,  29  lib.  assis.  2S; 
Bro.  Abr.  Bailment,  pi.  7. 
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bilitjr  exists.^  These  are  false  teets  upon  any  true  conception  of 
bailment  law,  and  the  views  of  Judge  Story  and  Chancellor  Kent 
on  this  point  are  decidedly  preferable;  being  in  effect,  that  theft 
per  86  establidies  neither  reeponsibilitjr  nor  irresponsibilitjr  in  the 
bailee;  and  that  the  true  question  in  any  case  of  this  sort,  as  in 
other  bailments  of  the  same  class,  is  whether,  in  yiew  of  all  the 
circumstances,  there  was  culpable  negligence,  or,  in  other  words, 
the  failure  on  the  pledgee's  part  to  exercise  due  or  ordinary  care.^ 
It  certainly  appears  quite  reasonable,  if  a  loss  occurs,  to  presume 
against  the  pledgee,  and  to  require  of  him  an  eicplanation  at  least 
of  his  failure  to  produce  in  safety,  on  accomplishment  of  the 
pledge  undertaking,  the  property  which  had  been  so  exclusively 
within  his  own  keeping;  but  the  explanation  once  given,  and  the 
facts  making  it  appear  that  the  pledgee  exercised  ordinary  care, 
he  is  no  longer  to  be  treated  as  liable  for  the  loss.^  So,  too,  if  the 
pledge  be  lost  by  casualty,  or  unavoidable  accident,  or  by  superior 
force,  or  if  it  perishes  from  some  intrinsic  defect  or  weakness,  or 
naturally,  and  the  loss  from  such  cause  be  duly  made  to  appear, 
and  no  act  was  done  or  omitted  to  be  done  inconsistent  with  the 
pledgee's  duty,  so  that  he  did  not  contribute  to  or  proximately 
cause  the  loss,  the  pledgee  is  not  answerable.^ 


S.  Jones  Bailm.  75. 

S.  See  Storj  Bailm.,  §§  334-338;  1 
Go.  Inst.  89!a,  which  is  criticised  in 
part  by  Story;  d  Kent  Com.  580,  581; 
Sdioul.  Bailm.,  §§  204,  205,  and  cases 
cited;  Abbett  y.  Frederick,  56  How. 
Pr.  68  (a  good  case  in  point).  A 
pledgee  who  damaged  a  pledge  is  lia- 
ble therefor,  like  any  one  else  who 
has  a  special  property  in  goods  with 
a  lien  and  fails  to  exercise  proper 
diligence;  but  he  does  not  thereby 
forfeit  the  security  nor  the  secured 
debt.  Thompson  v.  Patrick,  4  Watts, 
414.  See  Ouderkirk  y.  Central  Nat. 
Bank,  119  N.  Y.  263,  4  N.  Y.  S.  734, 
where  want   of   ordinaiy   care   ren- 


dered the  pledgee  liable  under  the 
usual  bailment  rule. 

4.  See  lb.  Story  and  Kent  differ 
somewhat  on  the  question  of  a  pre- 
numpium  of  carelessness.  As  to  civil 
law  rule,  see  Pothier  Trart4  du  Con- 
trat  de  Nantissement,  n.  31.  See, 
also,  Schoul.  Bailm.,  §  205. 

9.  Pothier,  supra;  Story  Bailm., 
S  339 ;  2  Ld.  Raym.  909;  2  Kent  Com. 
579;  Scott  v.  Crews,  2  S.  C.  N.  s. 
522;  Erie  Bank  y.  Smith  &  Randolph, 
3  Brewst.  9;  Schoul.  Bailm.,  §  204; 
Girard  Fire  Ins.  Co.  y.  Marr,  46 
Penn.  St.  504;  Petty  y.  Oyerall,  42 
Ala.  145. 

Ordinary    care    or    diligence    be- 
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The  nature  of  the  suit  might  cause  a  difference  in  the  method 
of  proof  requisite  to  shift  the  responsibility  from  the  pledgee's 
shoulders,  and  in  any  case  the  presumption  might  shift  from  either 
party  to  the  other,  or  back  again ;  and  we  may  well  remember  that 
whether  ordinary  care  was  exercised  is  a  question  of  fact,  and 
that  the  want  of  it  may  be  shown  by  acts  of  omission  as  well  as  of 
commission ;  at  the  same  time  bearing  in  mind  that  any  one  who 
sues  another  for  n^ligence  has  the  general  burden  of  proving  it^ 

It  may  be  added  that^  in  employing  his  own  agents  about  the 
pledge,  the  pledgee  is  answerable  like  other  bailees,  within  the 
usual  rules  of  principal  and  agent,  for  their  negligence/  And 
doubtless  every  pledgee  is  bound  to  observe  good  faith  and  honor 
towards  the  thing  entrusted  to  his  keeping.^ 


stowed  by  a  pledgee  relates  mainly 
to  custody.  But  sometimes  the 
pledge  undertaking,  from  its  nature 
and  the  circumstances,  requires  such 
other  acts  as  collecting  pledged 
negotiable  instruments  on  maturity, 
presentment  so  as  to  charge  an  in- 
dorser,  undertaking  to  realize  on 
book  debts  as  security,  &c.  So,  too, 
in  making  a  sale  on  default  and 
otherwise  realizing,  this  l^gal  stand- 
ard of  mutual-benefit  bailments  finds 
an  appropriate  application.  See 
Sehoul.  Bailm.,  §§  206-208.  And  see 
Lamberton  ▼.  Windom,  12  Minn.  232; 
Lawrence  v.  McGalmont,  2  How.  426; 
Wells  V.  Wells,  53  Vt.  1.  In  such 
cases  ordinary  care  does  not  require 
the  pledgee,  without  his  own  special 
agreement  to  that  efifect,  to  spend  his 
money  on  litigation  over  defaulted 
notes,  stubborn  debts,  and  the  like; 
but  rather  to  go  far  enough  to  test  a 
fair  collection  and  leave  further  pro- 
ceedings under  the  security  open  for 
mutual  contract,  or  abandonment  on 


his  own  part  For  a  bank  as  pledgee 
to  n^lect  presentment  of  a  note  so  aft 
to  charge  the  indorser  is  want  of 
ordinary  care.  Chemical  Nat.  Bank 
V.  Armstrong,  50  Fed.  798.  Supine 
negligence  in  collecting  coupons  or 
in  allowing  debts  to  get  outlawed 
may  also  charge  the  pledgee.  Whitin 
V.  Paul,  13  R.  I.  40;  Semple  Co.  v. 
Detweiler,  30  Kan.  386. 

6.  See  Story  Bailm.,  ib.;  Beardslee 
y.  Richardson,  11  Wend.  25;  Mafsh 
V.  Home,  5  B.  &  Cr.  322;  Tompkins 
V.  Saltmarsh,  14  S.  &  R.  275.  Aa  to 
this  shifting  of  the  burden  of  proof 
in  bailment  suits,  which  sometimes 
inyolves  very  delicate  distinctions, 
see  Sehoul.  Bailm.,  §  23. 

7.  Sehoul.  Bailm.,  §  209;  Andros- 
coggin R.  ▼.  Auburn  Bank,  48  Me. 
335. 

8.  Coggs  T.  Bernard,  2  Ld.  Raym. 
909;  Sehoul.  Bailm.,  %%  209,  210; 
Story  Bailm.,  §  341.  But  see  S  404, 
post,  as  to  sub-pledge  or  wrongful 
tranftf er  by  a  pledgee. 
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§  402.    Whether  Pledgee  Mmj  Use  the  Pledge. 

Another  important  inquiry,  in  this  connection,  concerns  the 
extent  to  which  the  pledgee  may  make  use  of  the  thing  pledged  to 
hiuL  Judge  Story,  relying  largely  upon  the  older  decisions  and 
dicta,  sums  up  the  law  in  five  propositions,  which  are  founded  in 
the  presumed  intent  of  the  pledgor,'  But  such  a  statement  of  the 
law  might  appear,  in  these  days,  not  quite  consistent  with  reason, 
imless  accepted  with  qualifications.  Thus,  Chancellor  Kent  evi- 
dently thinks  that  profits,  if  any,  should  be  applied  towards  the 
indebtedness.^  Such  discussions  seem  unprofitable  for  practical 
application  and  we  apprehend  they  becloud  the  true  principle  of 
the  bailment. 

In  modem  times  the  pledge  transaction  has  become  too  impor- 
tant to  be  determined  by  petty  instances.     And  on  the  whole,  the 


9.  (1.)  If  the  pledge  is  of  each  a 
nature  that  the  due  presenration  of  it 
requires  some  use,  such  use  is  not 
only  justifiable,  but  it  is  indispen- 
sable to  the  faithful  discharge  of  the 
pledgee's  duty.  (2.)  If  the  pledge 
would  be  worse  for  the  use,  as  the 
wearing  of  clothes  which  are  depos- 
ited, its  use  is  prohibited  to  the 
pledgee.  (3.)  If  the  pledge  is  such 
that  its  keeping  is  a  charge  to  the 
pledgee,  the  pledgee  may  use  it  by 
way  of  recompense  (as  they  say)  for 
the  keeping.  (4.)  If  the  use  will  be 
beneficial  to  the  pledge,  or  it  is  in- 
different, there  it  seems  that  the 
pledgee  may  use  it;  as  if  the  pledge 
is  of  a  setting  dog,  it  may  well  be 
presumed  that  the  owner  would  con- 
sent to  the  dog's  being  used  in  part- 
ridge shooting,  and  thus  confirmed  in 
the  habits  which  make  him  yaluable. 
(5.)  If  the  use  will  be  without  any 
injury,  and  yet  the  pledge  will 
thereby  be  exposed  to  extraordinary 
perils,  the  use  is  by  implication  inter- 


dicted. Story  Bailm.,  Si  329,  330, 
citing  Coggs  v.  Bernard,  2  Ld.  Raym. 
909,  917. 

1.  See  2  Kent  C<»n.  578;  Thomp- 
son y.  Patrick,  4  Watts,  4M;  Jones 
Bailm.,  81.  And  though,  in  the  old 
case  of  a  cow,  it  was  held  that  the 
pledgee  might  milk  the  cow  and  use 
the  milk,  this  was  probably  on  the 
supposition  that  it  no  more  and  no 
less  than  compensated  for  the  care 
of  the  animal  and  keeping  it  in 
health;  and  any  justification  of  the 
principle  beyond  this  can  only  be  on 
the  ground  that  in  trivial  matters  it 
is  not  well  to  try  to  be  too  precise. 
See  Schoul.  Bailm.,  §§  211,  212,  for 
further  comments  upon  Story  Bailm., 
§§  329,  330.  As  to  others  of  the 
above  propositions,  and  particularly 
the  second,  it  should  be  said  that  the 
line  cannot  in  fairness  be  strongly 
drawn  between  things  wliich  would 
be  and  things  which  would  not  be 
injured  by  the  use. 
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pledgee's  right  to  use  a  pledge  rests,  as  we  think,  on  the  presumed 
reasonable  intention  of  the  parties  and  to  some  extent  upon  the 
custom  of  the  times;  the  general  principle  being,  after  all,  that 
the  pledge  is  but  a  security  for  the  pledgor's  debt  or  engagement, 
not  a  thing,  on  the  one  hand,  to  cause  the  pledgee  extraordinary 
charges,  nor,  on  the  other  hand,  to  give  him  any  substantial  profit 
in  the  mere  keeping;  but  that  in  the  one  case,  on  a  final  reckon- 
ing, the  credit  goes  to  the  pledgee  and  in  the  other  to  the  pledgor. 
If  the  pledge  consist  in  good  stock,  or  other  valuable  securities 
yielding  dividends  and  profits,  or  in  a  herd  of  cattle,  the  pledgee 
certainly  cannot  avail  himself  of  the  dividends  or  profits  save  as 
in  discharge  pro  tanto  of  the  debt,  and  the  interest,  if  any,  which 
accrues  thereon,  and  proper  charges,  or  other  satisfaction  of  the 
pledge  undertaking.^ 

§  403.  Right  of  Pledgee  to  Sue  Third  Parties,  Assign,  Transfer, 
etc. 

As  to  the  special  property  in  the  pledge  by  virtue  of  the  bail- 
ment, we  may  observe  further  that  the  pledgee  has  the  right  to  sue 
not  only  third  persons,  but  the  owner  himself,  if  need  be,  for 
wrongfully  invading  his  possessory  rights,  and  that  he  may  recover 
by  replevin  or  for  damages.  The  measure  of  damages  in  a  suit 
against  third  persons  is  the  full  value  of  the  pledge,  and  not  merely 
the  pledgee's  own  interest,  since  his  ultimate  liability  to  the  owner 
is  for  the  whole  pledge;  ^  but  as  against  the  pledgor  and  those  in 
privity  with  him,  only  his  special  interest  as  pledgee.* 

It  is  likewise  an  admitted  principle  that  the  pledgee  may  assign 


2.  See  Schoul.  Bailm.  198;  Andros 
coggin  R.  ▼.  Auburn  Bank,  48  Me 
335.  The  pledgee  of  stock  may  col 
kct  and  apply  dmdends  to  the  debt 
Oaly  T.  Holliday,  8  Mo.  App.  118 
And  see  as  to  coupons,  Whitin  y 
Paul,  13  R.  I.  40. 

8.  Story  Bailm.,  §  303;  2  Kent 
Com.  585;  Donald  v.  Suckling,  L.  R. 
1  Q.  B.  585;  Adams  ▼.  (yCkmnor,  100 


Mass.  515;  Barker  v.  Dement,  9  Gill, 
7;  Swire  v.  Leach,  18  C.  B.  N.  s.  479; 
SchouK  Bailm.,  §  217;  L.  R.  3  P.  C. 
548;  1  Kerr,  K.  B.  150;  United 
States  Express  Co.  v.  Meinto,  72  III. 
293. 

4.  Treadwell  y.  DayiS,  34  Cal.  601; 
Brownell  y.  Hawkins,  4  Barb.  491; 
Benjamin  y.  Stremple,  13  111.  466; 
Sohoul.  Bailm.,  §  217. 
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over  the  pledge  (unless  in  special  cases  where  the  transaction  is  of 
a  personal  nature)  in  order  that  the  assignee  may  take  it  subject 
to  all  the  responsibilities  under  the  or^nal  pledge  transaction; 
or  he  may  deliver  it  into  the  hands  of  a  stranger  for  safe  custody; 
or  he  may  convey  his  interest  conditionally  by  way  of  pledge  to 
another  person ;  in  all  of  which  cases  his  security  is  not  destroyed 
or  impaired.^  The  right  is  here  more  liberally  conceded  by  the 
law  than  in  the  case  of  a  mere  lien  claimant.  But  any  such  act 
on  the  pledgee's  part  is,  of  course,  subject,  properly  speakings  to 
all  the  original  restrictions;  for  to  attempt  to  pledge  property 
beyond  the  pledgee's  own  demand,  or  to  make  a  transfer  as  though 
he  were  the  absolute  owner,  is  regarded  as  a  breach  of  trust  and 
a  fraud  upon  the  original  pledgor;  00  that  the  pledgee's  creditor 
can  in  general  acquire  no  title  in  the  property  beyond  that  of  the 
original  pledgee  himself.^  The  question  whether  an  innocent 
pledgee  from  a  fraudulent  pledgor  is  liable  for  conversion  in  deal- 
ing with  the  property  depends  on  whether  he  has  assumed  to  assert 
dominion  over  it;  and  thus  a  repledging  of  the  goods  even  by 
order  of  the  fraudulent  pledgor  is  held  to  be  such  an  act  of  domin- 
ion as  to  render  him  liable  to  the  rightful  owner/  The  conse- 
quences, as  concerns  third  persons  acting  bond  fide,  may  be  more 
sweeping,  in  debarring  the  pledgor  from  pursuing  the  thing,  it  is 
true,  when  the  pledged  property  consists  of  n^otiable  paper,  or 
perhaps  of  certain  quasi  negotiable  securities ;  this  on  principles 
sufficiently  indicated  elsewhere.^ 


6.  Story  Bailm.,  §§  3»2-384; 
Whitaker  y.  Sumner,  20  Pick.  399; 
Mores  v.  Conham,  Owen,  123 ;  2  Kent 
Ckmi.  579;  Sh«lton  ▼.  French,  33 
Conn.  489;  Scboul.  Bailm.,  f  218. 

6.  lb.  And  eee  Belden  ▼.  Perkina, 
78  111.  449;  Aehton's  Appeal,  73 
Penn.  St.  153;  Van  Blarcom  v. 
Broadway  Bank,  37  N.  Y.   640. 

7.  Vamey  y.  Curtis,  213  Mass.  309, 
100  N.  E.  650. 

t.  See  Bills  and  Notes,  c  7,  Uifra, 


yol.  8,  part  iy.,  c.  1.  Tlie  general  rule 
as  to  negotiable  instruments  is,  that 
one  acquiring  title  bond  fide  without 
notice  of  infirmity  and  on  valuable 
consideration  is  to  be  protected  in 
his  rights,  eyen  though  the  things 
came  to  him  through  some  wrongful 
transfer,  and  eyen  though  they  were 
stolen  from  the  true  owner.  lb.  As 
to  overdue  paper  or  an  instrument 
whose  negotiability  appear^  restricted 
on  inspection,  it  is  otherwise.    E>en 
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§  404.    The  Same  Subject. 

But  aooording  to  many  of  the  American  cases  which  follow 
English  precedents^  the  pledgee's  transfer  in  breach  of  trost  does 
not  necessarily  so  impair  his  security  as  to  give  the  pledgor  a  right 
to  reclaim  the  thing  on  other  or  better  terms  than  before  the  trans- 
fer, and  regardless  of  what  he  owed.  Particularly  is  this  true 
where  the  breach  of  trust  appears  rather  a  technical  one  than  with 
a  wholly  wrongful  intent;  as  if  a  pledgee  should  merely  sub- 
pledge  or  assign  over  for  a  greater  amount  than  was  due  him; 
and  the  rule  is  thus  far  applied  with  especial  reference  to  things 
easily  replaced  in  kind,  like  marketable  stocks  and  bonds,  and 
where,  too,  the  third  party  was  not  an  intentional  wrong-doer.  A 
pledgee^s  over^dealing  with  the  pledge  appears  thus*  to  be  regarded, 
conformably  to  the  convenient  modem  practice  of  recouping  dam- 
ages in  a  suit,  not  as  utterly  annihilating  the  pledge  contract  nor 
as  extinguishing  his  interest  in  the  chattel,  but  so  that  the  pledgor 
must  tender  satisfaction  of  the  pledge  before  he  can  recover  posses- 
sion from  any  such  third  person  for  value  to  whom  the  pledgee 
may  have  transferred  it^  The  rule  is,  however,  to  be  cautiously 
asserted;  for  there  are  some  chattels,  as,  for  instance,  valuable 
paintings,  whose  pledge  might  not  properly  carry  an  implied  right 
of  assigning  custody  at  all  to  strangers  without  the  pledgor's  per- 
mission ;  ^  and  it  is  still  barely  possible  that  in  a  tortious  dealing 
by  the  pledgee  utterly  inconsistent  with  his  undertaking,  and  with 
the  third  person  in  collusion,  the  pledge  contract  might  be  held  as 


as  to  quasi  negotiable  instnimentB, 
like  a  bill  of  lading,  the  favor  thus 
accorded  to  the  bond  fide  possessor  is 
no  usually  allowed.  Shaw  y.  Mer- 
chants' Bank,  101  U.  S.  557.  See 
§  471.  And  if  the  third  party  bought 
or  advanced  upon  the  negotiable  in- 
strument with  due  notice  of  the  in- 
firmity of  the  title,  or  if  he  received 
it  as  a  gift,  he  fails  of  protectioii 
within  the  rule.  lb. 
9.  Donald  v.  Suckling,  L.  R.  1  Q.  B. 


585;  Johnson  v.  Stear,  15  G.  B.  ir.  8. 
338.  This  is  the  declared  American 
rule  in  various  instances.  Talty  y. 
Freedman's  Savings  Co.,  93  U.  S. 
321;  Jarvis  v.  Rogers,  15  Mass.  380; 
Lewis  v.  Mott,  36  N.  T.  395;  Belden 
v.  Perkins,  78  III.  449;  School. 
Bailm.,  §  219;  First  Nat.  Bank  y. 
Boyce,  78  Ey.  42. 

1.  Gockbum,  G.  J.,  and  Blackburn, 
J.,  in  Donald  v.  Suckling,  L.  R.  1  Q. 
B.  585,  615,  618. 
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tenninated  in  sucih  a  sense  that  the  whole  bailment  seciirity  would 
be  wholly  lost^ 

§  405.    Pledgor's  Right  to  Tranif  er  His  Own  Interest,  etc 

The  pledgor  has  rights^  too,  with  reference  to  the  pledged  prop- 
erty. He  may  sell  or  assign  jiis  own  interest  in  the  pledge,  sub- 
ject to  the  pledgee's  rights,  in  which  case  the  vendee  will  stand  in 
the  pledgor's  place  and  can  redeem  the  pledge  and  hold  the  pledgee 
to  account.^  So  may  he  pledge  and  then  mortgage  the  thing;  the 
effect  being  to  make  the  mortgage  a  junior  incumbrance  on  the 
title,  somewhat  analogous  to  a  second  mortgage  of  real  estata^ 
At  the  common  law,  goods  pawned  or  pledged  and  in  the  pledgee's 
suitable  possession  are  not  liable  to  execution  in  an  action  against 
the  pledgo;*,  so  long  at  least  as  the  pledgee's  title  remains  unextin- 
guished; nor,  under  like  circumstances,  to  distress  for  the 
pledgor's  own  debt.  But  in  some  parts  of  the  United  States  there 
are  statutes  which  give  to  an  attaching  or  execution  creditor  the 
right  to  the  proceeds  of  a  pledge  to  the  extent  of  the  pledgor's 
right  to  a  Gpurplus  after  satisfying  the  pledge.^  A  pledgor's  bank- 
ruptcy or  insolvency  does  not  of  itself  impair  the  pledgee's  secu- 
rity; ^  nor  does  his  death/ 

§  406.    True  Owner's  Rights  Where  the  Pledge  Was  Wrongful. 

On  the  general  principle  of  bailments  there  can  be  no  valid 
pledge  or  transfer  of  title  as  against  the  true  owner  of  a  thing,  who 
has  not  personally  or  by  agent,  expressly  or  by  implication,  as- 
sented to  the  transaction.     A  bailee's  mere  possessaon  of  goods  gives 


5.  lb. 

8.  2  Kent  Com.  579;  Franklin  v. 
Neate,  13  M.  &  W.  481;  Schoul. 
Bailm.,  §  220;  Story  Bailm.,  §§  350, 
353;  Gose  v.  Emerson,  3  Foet.  38. 

4.  Sanders  ▼.  Dayis,  13  B.  Hon. 
432. 

6.  Swire  y.  Leach,  IS  0.  B.  ir.  8. 
479;  Stief  ▼.  Hart,  1  Comst  20; 
Pomeroy    ▼.    Smith,    17    Pidc    85; 


Reichenhach  v.  McKean,  95  Penn.  St. 
432 ;  Ange  v.  Variol,  31  La.  Ann.  865. 
See  Lamberton  v.  Windom,  12  Minn. 
232 ;  Lawrence  v.  McCalmont,  2  How. 
426;  Sohoul.  Bailm.,  §  221. 

6.  Halliday  v.  Holgate,  L.  R.  3  Ex. 
290;  Teatman  v.  Savings  InstitutiOQ, 
95  U.  S.  764;  Schoul.  Bailm.,  §  222. 

7.  Bennett  ▼.  Stoddard,  58  Iowa 
654. 
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him  no  power  to  pledge  them  for  his  own  debt  or  engagement  and 
as  his  own,  without  actual  authority  from  the  owner ;  and  whether 
by  wrongful  sale  or  pledge,  personal  property  is  not  to  be  held  by 
transfer  at  common  law  as  against  the  true  owner,  without  his 
assent,  however  incapable  of  repudiation  might  be  the  transaction 
as  between  the  parties  themselves.  Hence  the  true  owner  may, 
if  seasonable  and  consistent  in  his  efforts,  recover  his  chattel  which 
another  has  wrongfully  pledged  without  his  permission;  and  as 
against  him,  the  pledgee  acquires  no  title,  though  he  had  dealt 
hand  fide  with  the  pledgor.®  Nevertheless  the  rule  of  a  bond  fide 
holder  for  value  without  notice  protects  the  pledgee  of  negotiable 
instruments  who  can  bring  himself  within  that  exception.'  And 
in  various  other  modem  instances  the  bond  fide  pledgee  of  other 
incorporeal  instruments,  like  stock  or  bills  of  lading,  has  been  per- 
mitted to  hold  his  security  on  the  ground  that,  of  two  innocent 
persons,  he  should  suffer  who  has  held  out  another,  by  indorsement 
or  assignment  in  blank,  with  the  full  indicia  of  title  as  his  appar- 
ent agent. ^  And,  furthermore,  it  seems  fair  in  modem  practice, 
that  any  bailee  having  a  lien  on  the  thing  for  his  own  charges  or 
advan<56s  should  be  permitted  to  assign  to  the  extent  of  his  own 
interest,  and  that  even  in  case  of  his  overdealing  this  right  of  lien 
should  be  recognized.^ 

§  407.    Remedies  of  Pledgee  on  Default  of  Pledgor. 

We  now  reach  that  period  where  the  debt  comes  due  which  the 
pledge  was  meant  to  secure.  At  the  common  law  a  pledge  does 
not  become  the  absolute  property  of  the  pledgee  if  it  fails  of  being 


8.  Singer  Man.  Co.  v.  Clark,  5  Ex. 
D.  37;  Cooper  v.  Willomatt,  1  C.  B. 
S72;  Qottlieib  v.  Hartman,  3  Col.  53; 
Branson  t.  Hedcler,  22  Kan.  610; 
Small  y.  Robinson,  69  Me.  425. 

9.  See  §  403,  supnif  and  note. 

1.  Burton's  Appeal,  93  Penn.  St. 
214;  Stone  v.  Brown,  54  Tex.  330; 
Sherry  t.  Frost,  7  Lea,  1.  This  doc- 
trine is  to  be  cautioasly  applied,  the 


more  so  that  in  some  States  a  blank 
indorsement  or  assignment  of  mich 
property  does  not  give  the  holder  the 
full  legal  indicia  of  title. 

As  to  a  sale  or  transfer  on  security 
by  a  pledgor  to  a  third  party  when 
the  pledgee  is  out  of  possession,  see 
9upra,  §§  400,  405. 

a.  See  First  Nat  Baidc  ▼.  Boyoe,  78 
Ey.  42;  §§  398,  404,  aupra. 
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redeemed  by  the  time  agreed  upon ;  on  the  contrary,  the  pledgee 
must  resort,  in  order  to  avail  himself  of  the  pledge,  to  process  of 
law,  or  sell  or  realize  his  security ;  and  until  he  has  done  so  the 
pledgor  may,  within  any  reasonable  time,  redeem  it^ 

The  law  of  pledge  has  unfolded  gradually,  and  sedcs  to  meet 
the  wants  of  the  times ;  and  at  this  day  we  find  these  three  reme- 
dies open  to  the  pledgee,  after  the  debt  bec(»nes  due  and  while  it 
remains  unpaid :  ( 1 )  to  sue  the  pledgor  personally  for  his  debt» 
without  selling  the  pledge, —  a  remedy  always  open,  since  the 
pledge,  after  all,  furnishes  merely  a  collateral  security;  (2)  elect- 
ing to  take  his  remedy  upon  the  pledge,  to  file  his  bill  in  chancery 
and  obtain  a  judicial  sale  under  a  regular  decree  of  foreclosure; 
(3)  as  an  altematiye  remedy  upon  the  pledge,  to  give  reasonable 
notice  to  the  debtor  to  redeem  the  pledge  and  then  at  his  option 
sell  the  thing  publicly  without  judicial  process  at  alL^  Where  the 
pledged  property  is  of  considerable  value,  or  various  conflicting 
rights  exist,  the  judicial  sale  is  the  safer  process;  but  in  small 
pledges  and  in  general  mercantile  transactions  of  this  kind  the 
sale  without  judicial  process,  which  likewise  must  be  fairly  con- 
ducted, is  greatly  preferable  as  being  the  most  expeditious  and  tiie 
least  expensive  means  of  realizing  satisfaction  for  what  is  due. 
At  any  rate,  the  pledgee  may  sue  the  pledgor  personally  for  the 
whole  debt  without  resorting  to  the  pledge  at  all;   he  may  even 


3.  On  ordinary  prinoiples,  wheare 
the  pledge  is  for  an  indefinite  period, 
the  creditor  may  at  any  time  call 
upon  the  debtor  to  redeem,  making 
for  that  purpose  a  suitable  demand; 
but  there  being  no  time  limited  for 
redemption,  the  pledgor  has,  it  is 
said,  hia  own  lifetime  to  redeem, 
unless  the  creditor  meantime  calls 
upon  him  to  do  so;  and,  in  default 
of  such  call,  the  right  to  redeem 
descends  to  the  pledgor's  personal 
representatives.  Lapse  of  time  with- 
out special  reference  to  one's  Hfe 
Appears  the  proper  barrier,  notwith- 


standing the  older  books  on  this 
point.  2  Kent  Ck>m.  581,  581^;  Gbrnv. 
lib.  10,  c.  6;  Vandersee  y.  Willis,  3 
Bro.  C.  C.  21;  Schoul.  Bailm.,  §  250. 
The  pledgor's  right  to  redeem  may  be 
waived  or  may  be  lost  by  his  laches. 
Stevens  ▼.  Bell,  6  Mass.  339^;  S<^oul. 
Bailm.,  §§  2>50,  251. 

4.  See  Kemp  v.  Westbrook,  1  Ves. 
278;  Str.  919;  Elder  v.  Rouse,  15 
Wend.  2^18;  Tucker  v.  Wilson,  1  P. 
Wms.  261;  2  Kent  Com.  582;  Davis 
V.  Funk,  39  Penn.  St.  243;  Story 
Bailm.,  §  310;  Washburn  v.  Pond,  2 
Allen,  474. 
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sue  and  attach  the  pledge  in  his  suit;  and  it  is  only  for  his  wrong 
or  for  his  want  of  ordinary  care,  that  he  can  be  made  liable  for  a 
loss  which  occurs  through  his  failure  to  sell  the  pledge.'  In  other 
words,  he  is  bound  rather  to  conduct  his  sale  without  n^ligence 
than  regard  with  diligence  the  proper  time  for  making  the  sale. 
For  it  rests  usually  with  the  pledgor  to  suggest  when  a  sale  should 
be  made,  and  press  his  own  interest  in  equity  if  the  pledgee  be 
dilatory.^  The  pledgee  must  be  circumspect  and  honorable  in  his 
conduct  notwithstanding;  and  unless  the  case  be  an  extremely 
urgent  one,  and  the  transaction  be  perfectly  fair,  he  cannot  take 
the  responsibility  of  compromising  with  parties  to  the  security  for 
less  than  the  sum  due  thereon ;  for  if  he  does,  he  is  liable  to  the 
pledgor  for  its  full  value.' 


6.  Story  Bailm.,  S  310;  2  Kent 
Com.  58a>;  Scboul.  Bailm.,  §§  226- 
248. 

6.  See  NewBome  y.  Davift,  133  Haw. 
343;  Granite  Bank  ▼.  RichardBon,  7 
Met.  407;  Sehoul.  Bailm.,  g  244; 
Word  y.  Morgan,  5  Sneed,  79 ;  Robin- 
son y.  Hurley,  11  Iowa,  410;  Minne- 
apolis Co.  y.  Betcher,  42  Minn.  210. 

7.  Bowman  y.  Wood,  15  Maw.  534; 
Depuy  y.  Clark,  12  Ind.  427;  Garlick 
y.  James,  12  Johns.  146;  Story 
Bailm.,  §  321;  Union  Trust  Co.  y. 
Rigdon,  93  111.  458. 

The  modem  tendency  is  to  make 
the  debtor  satisfy  to  the  full  extent 
of  the  security  giyen,  notwithstand- 
ing the  tele  be  irregular  or  wrongful ; 
and  if  the  pledgee  himself  buys  in 
the  pledge  by  collusion  or  otherwise, 
the  practical  effect  is  that  the  pledgor 
may  ayoid  it  or  may  treat  it  as  yalid ; 
and  in  the  former  instance  he  may 
redeem  as  though  no  sale  had  taken 
place.  But  it  is  maintained  that  the 
pledgor  has  no  right  to  take  back  the 
goods  without  paying  the  debt,  not- 
withstanding a  dereliction  of  duty  on 


the  pledgee's  part,  which  does  the 
pledgor  no  material  injury.  See 
Johnson  y.  Stear,  15  C.  B.  N.  s.  330; 
Donald  y.  Suckling,  L.  R.  1  Q.  B. 
585.  And  the  latest  English  and 
American  doctrine  on  the  subject  ap- 
pears to  be  that  the  pledgor  cannot 
treat  an  irregular  sale  of  the  pledge 
as,  per  se,  a  wrongful  conyersion  of 
the  property;  but  that,  as  a  pre- 
requisite to  suing  either  the  pledgee 
or  a  third  person  to  whom  the  pledgee 
may  'haye  transferred  the  property, 
he  must  tender  the  amount  he  owes; 
in  short,  that,  whateyer  the  ground  of 
illegality  in  the  sale,  the  pledgor  can 
only  recoyer  damages  oyer  and  ahoye 
the  amount  of  indebtedness  on  his 
part.  See  Halliday  y.  Holgate,  L.  R. 
3  Ex.  299  (1868).  See  remarks  of 
Willes,  J.,  in  ib.;  Baltimore  Mar. 
Ins.  Co.  y.  Dalrymple,  25  Md.  242; 
Lewis  y.  Mott,  36  N.  Y.  395;  Bulke- 
ley  y.  Welch,  31  Conn.  339;  Kidney 
y.  Persons,  41  Vt.  386;  §§  403,  404, 
supra;  Talty  y.  Freedman's  Sayings 
Co.,  93  U.  S.  321. 
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§  408.    Effect  of  Legislation  and  Special  Contract 

Local  statutes  frequently  prescribe  a  specific  method  for  con- 
ducting the  sale  of  pledged  property  where  the  pledgor  has  failed 
to  redeem  his  debt  at  its  maturity,  in  addition  to  those  remedies 
which  are  afforded  by  law,  and  the  special  contract  of  the  parties.* 
The  local  legislation  should  always  be  r^arded  in  this  connection. 

Moreover,  as  the  pledge  rests  upon  the  understanding  of  the 
parties,  it  is  undoubtedly  true  that,  by  a  suitable  express  contract 
to  the  effect,  pledgor  and  pledgee  may  regulate  in  advance  the 
terms  and  method  of  sale,  in  case  the  sale  should  become  neces- 
sary ;  and  this  course  is  often  advisable  where  the  pledgee  desires 
to  obtain  an  ample  power  of  sale.  The  time  for  sale  may  thus  be 
definitely  fixed,  and  the  manner  of  notice  prescribed ;  or,  indeed, 
the  notice  may  thus  be  waived  altogether.'  If  any  special  agree- 
ment exists  at  all,  it  must  ordinarily  regulate  the  rights  of  both 
parties,  and  neither  of  them  will  be  allowed  to  depart  from  it  with 
impunity;  and  on  ordinary  principles  of  bailment,  the  express 
terms  of  the  pledge  contract,  as  to  method  of  keeping,  the  sale  on 


8.  See  Mass.  Rev.  Laws,  c.  198,  §§ 
8-10;  Schoul.  Bailm.,  §  M8.  See  70 
Mo.  290.  It  would  seem,  from  the 
very  nature  of  the  tranfiaction,  that 
where  goods  are  deposited  as  security 
for  the  repayment  of  a  loan  of  money 
on  a  future  day  certain,  though  with- 
out any  express  stipulation,  the 
pledgee  has  a  right  to  sell  in  default 
of  payment  on  that  day;  though  if 
a  new  agreement  be  substituted,  that 
agreement  must  be  followed.  Pigot 
V.  Cubley,  15  C.  B.  n.  s.  702. 

9.  Robinson  v.  Hurley,  11  Iowa, 
410;  Mowry  v.  Wood,  12  Wis.  413; 
Stevens  t.  Bell,  6  Mass.  339;  Rohrle 
V.  Stidger,  50  Cal.  207.  The  non- 
judicial sale  should  ordinarily  be  a 
public  one,  «.  e.  at  auction.  But  this 
requirement  may  be  expressly  waived 


by  contract.  Schoul.  Bailm.,  §  248, 
and  cases  therein  cited.  It  ift  held, 
moreover,  that  the  rule  that  a  pledgee 
cannot  buy  at  his  own  sale  may  like^ 
wise  be  waived.  Chouteau  v.  Allen, 
70  Mo.  290.  But  oppressive  stipula- 
tions will  not  be  enforced;  as,  for 
instance,  that  the  pledgee  shall  be- 
come absolute  owner  on  default. 
Schoul.  Bailm.,  §  249;  Dorrill  v. 
Eaton,  35  Mich.  302.  As  to  the  lea; 
oomfni88oria  on  this  last  point,  see  2 
Kent  Com.  583.  See,  further,  Belden 
V.  Perkins,  78  III.  449;  Goldsmidt  v. 
Church  Trustees,  25  Minn.  202; 
Union  Trust  Co.  v.  Rigdon,  93  HI. 
458,  that  a  special  contract  is  to  be 
fairly  and  beneflciaUy  construed  in 
such  cases. 
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default,  and  other  particulars,  must  control,  so  long  as  rules  t  i' 
public  policy  be  not  transcended.^ 

Public  policy,  we  may  ren^ark,  by  the  latest  judicial  interprclfi- 
tion,  permits  the  pledgee  to  vary  liberally  the  common-law  require- 
ments of  a  sale.  A  sale  upon  fair  notice  of  time  and  plac-:; 
intended,  and  public  rather  than  private,  is  what  the  conmion  law- 
favors  in  default;  but  special  contracts  have  been  sustained  whicii 
allow  the  pledgee  to  dispense  with  notice  to  sell  at  public  or  private 
sale  at  his  own  option  and  even  to  buy  in  for  himself.^  But  at  all 
events  the  pledgor's  default  must  be  clearly  fixed  in  one  way  or 
another.^ 

It  may  be  said  that  such  agreements  are  enforceable  to  the 
extent  that  they  facilitate  collection,^  but  they  may  be  invalid 
when  they  provide  for  a  forfeiture  of  the  security ;  ^  and  some  pro- 
vision must  be  made  for  notice  to  the  debtor  of  the  sale,  giving 
him  reasonable  opportunity  to  redeem,  and  a  mere  general  notice 
to  the  debtor  of  intention  to  sell  is  insufficient.^ 

§  409.    How  Notes  and  Various  Other  Securities  Should  be 
Realized;    Collection,  etc. 
Where  the  pledge  is  a  negotiable  note,  the  pledgee  has  a  rij^t 


1.  Schoul.  Bailm.,  §  24S;  St.  Loeky 
V.  Davidson,  6  Cal.  643;  Lee  v.  Bald- 
win, 10  6a.  ^8.  See,  for  instance 
of  a  ratoh  promise  by  the  pledgor  to 
redeliver  absolutely.  Drake  v.  White, 
117  Mass.  10. 

8.  See  Schoul.  Bailm.,  §  248.  Even 
thoug>h  the  sale  should  be  irregular 
in  some  respects,  the  pledgor  may 
by  his  special  acquiescence  be  held 
to  have  ratified  it.  Schoul.  Bailm., 
§  232 ;  Earle  v.  Grant,  14  R.  I.  228. 

8.  Demand  fixes  a  default  which 
was  uncertain;  but  otherwise  in  notes 
payable  on  a  day  certain. 

4.  Hiscock  ▼.  Varick  Bank,  206 
U.  S.  28,  27  S.  Ct.  681. 

6.  Smith  V.  Shippers'  Oil  Ck>.,  120 


La.  640,  45  So.  533.  The  rule  was 
well  set  out  by  Judge  Taft  in  Ritchie 
V.  McMullen,  79  Fed.  522,  as  follows: 
"A  court  of  equity  scrutiniiies  with 
great  care  the  contracts  made  be- 
tween pledgee  and  pledgor  as  to  the 
transfer  of  title  to  the  pledgee  and 
does  not  hesitate  to  «et  aside  such  a 
contract  if  there  is  any  ground  for 
thinking  that  it  is  a  harsh  contract 
and  one  brought  about  by  the  posi- 
tion of  vantage  that  the  pledgee  oc- 
cupies with  reference  to  the  pledgor." 
6.  Qoldamidt  v.  First  Methodist 
Church,  25  Minn.  208.  See  further 
on  the  whole  subject  20  Harvard  Law 
Review,  277  et  8eq, 
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to  leoover  and  receive  the  money  due  upon  it,  and  to  sue  for  it  in 
his  own  name ;  and  under  most  circumstances  it  becomes  the  cred- 
itor's duty  to  collect  a  note  deposited  with  him  as  collateral  secu- 
rity, making  presentment  and  giving  due  notice  of  non-payment  to 
indorsers.^  And  it  has  even  been  held  wrongful  for  one  to  sell  a 
negotiable  note  pledged  to  him  instead  of  collecting  it^  The  rea- 
son of  this  rule  appears,  however,  to  be  that  short-time  paper 
maturing  under  the  pledge  contract  shall  be  collected  with  ordi- 
nary diligence,  and  applied  on  account,  with  perhaps  an  exchange 
or  renewal  of  securities  as  they  mature.'  As  to  marketable  bonds 
not  presently  redeemable,  or  long  commercial  paper,  to  fall  due 
much  later  than  the  maturity  of  the  secured  debt  or  engagement, 
the  presumption  that  the  transaction  intended  realizing  by  a  sale 
on  default  is  more  reasonable.^  When  mere  debts^  claims,  or 
money  rights,  or  overdue  paper  are  pledged,  circumstances  should 
determine  whether  a  collection  rather  than  sale  of  them  by  the 
pledgee  was  mutually  intended.^  As  to  stocks  and  various  other 
kinds  of  incorporeal  property,  peculiar  rules  may  apply.^ 


7.  See  Brown  ▼.  Ward,  3  Duer, 
660;  Lawrence  t.  McGalmont,  2  How. 
426;  Lamberton  t.  Windom,  12  Minn. 
232;  Fiflher  ▼.  Fisher,  98  Masti.  303. 
But,  under  ordinary  circumstances, 
the  holder  of  a  note  a«  security  for 
money  lent  is  not  chargeable  with  a 
wrongful  oonvorsion  of  it  by  refusing 
to  deliver  it  up  until  the  person 
claiming  it  pays,  or  offers  to  pay,  the 
amount  for  which  it  is  held.  Benoir 
▼.  Paquin,  40  Vt.  199. 

8.  Markham  t.  Jaudon,  41  K.  T. 
235;  Sohoul.  Bailm.,  §§  236-238; 
Zimpleman  ▼.  Veeder,  98  lU.  613. 
Compromise  or  sacrifice  of  a  note  to 
the  pledgor's  detriment  is  regarded 
with  manifest  disfavor  by  the  courts. 
Union  Trust  Co.  t.  Rigdon,  93  111. 
458;  Zimpleman  t.  Veeder,  98  111. 
618;    Sohoul.   Bailm.,   §   238;    Gold- 


smidt  T.  Church  Trustees,  25  Minn. 
202.    Cf.  9  Lea,  63. 

9.  Schou).  Bailm.,  §  238. 

1.  Schoul.  Bailm.,  §  238 ;  Fraker  ▼. 
Reeve,  36  Wis.  85;  Alexandria  R.  v. 
Burke,  22  Gratt.  254;  Water  Power 
Co.  V.  Brown,  2^3  Kan.  676.  In  some 
cities  facilities  exist  for  the  sale  of 
long  promissory  notes  as  well  as  of 
coupon  bonds.  Right  of  pledgee  to 
purchase  at  sale  of  pledge.  Book  11, 
N.  T.  Rpts.,  Bender  <ed.,  note,  p.  261. 

a.  Schoul.  Bailm.,  §  238;  Mullen  ▼. 
Morris,  2  Peon.  St.  85;  Rice  ▼.  Bene- 
dict, 19  Mich.  132. 

8.  See  as  to  the  tale  of  stock 
(which,  of  course,  a  pledgee  is  not 
bound  to  make  at  <his  own  instanoe 
on  default)  Schoul.  Baihn.,  §  234, 
and  cases  cited;  Newsome  ▼.  Davis, 
133  Maes.  343;  (XNeiU  ▼.  Whigham, 
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But  the  general  principle  to  be  applied  is,  that,  i^tever  be  the 
nature  of  the  secforitj,  the  pledge  contract  implies  that  it  shall  be 
put  reasonably  towards  discharging  the  pledge  obligation,  in 
accordance  with  mutual  intent  and  the  good  sense  of  the  transac- 
tion*^ And  hence  each  special  security  is  to  be  realized  fairly  and 
naturally,  whether  by  sale,  collection,  or  otherwise,  if  realized 
at  all. 


§  410.    Miscellaneous  Points  as  to  Realizing  the 

Tho  pledge  should  cover  not  only  the  debt  itself,  but  accumulated 
interest  on  the  (jiebt,  and  all  necessary  expenses  incidental  to  the 
possession  of  the  pledge  by  the  pledgee ;  and  this  seems  to  include 
even  such  interest  as  may  be  due  on  equitable  grounds  only, 
through  the  unjust  delay  of  the  debtor  in  paying  up  what  he  owed.^ 


87  PeDA.  St.  394;  Colquitt  ▼.  Stultz, 
66  Ga.  305.  For  enforcing  the  secur- 
ity of  mortgage  or  title  deeds  to  real 
estate.  See  Engli^  ▼.  MoElroy,  62  Ga. 
313.  And  as  to  realising  on  a  say- 
ings-bank book,  see  Boynton  ▼.  Pay- 
row,  67  Me.  587. 

niere  is  some  uncertainty  as  to 
wliether  stocks  deposited  on  what  is 
called  a  "margin,"  and  brokers' 
■ales  generally,  are  to  be  treated  as 
strictly  pledge*  or  not,  the  transac- 
tion 4>eing  peculiarly  a  modem  one. 
Late  decisions  in  New  York  tend  to 
establish  the  transaction  of  sale  on 
'^ margin*'  as  that  of  a  strict  pledge. 
Such  sales  en  default  of  the  customer 
to  keep  his  margin  good  should  not 
be  made  without  notice,  nor  made 
oppressively.  Markham  t.  Jaudon, 
41  N.  T.  235,  Orover  and  Woodruff, 
JJ.,  dissenting;  Baker  ▼.  Drake,  66 
K.  T.  518.  Other  States  have  treated 
Moh  transactionB  apparently,  though 
not  so  clearly,  as  in  the  nature  of 
pledge.     Maryland  Fire  Ina.  Co.  ▼. 


Dalrymple,  25  Md.  242.  But  as  to 
the  Massachusetts  view  of  such  trans- 
actions, see  Cknrell  ▼.  Loud,  135 
Mass.  41.  And  see  Corbett  ▼.  Under- 
wood, 83  111.  324^  distinguiahing  ex- 
ecutory grain  contracts,  &c.;  Schoul. 
Bailm.,  §  233.    See  anpro,  §  398a. 

4.  Schoul.  Bailm.,  §  240;  Post  ▼. 
Tradesmen'o  Bank,  28  Conn.  420. 
Increments  of  the  pledge  retained 
by  the  pledgee  follow  the  rule  of  the 
thing  pledged.  Schoul.  Bailm.,  §  240 ; 
Story  Bailm.,  §  314. 

6.  ^  Kent  Com.  583 ;  Story  Bailm., 
S§  306,  357,  358.  To  be  sure  the 
common  law  furnishes  little  here  to 
go  upon;  and  our  inferences  must  be 
drawn  mainly  from  the  civil  law 
and  tho  general  course  of  reasoning; 
though  where  the  parties  make  an 
express  contract,  or  submit  to  some 
well-estaiblished  usage  to  aid  them  in 
these  reapecta,  it  is  certain  that  the 
courts  will  make  such  contract  or 
ufeage  the  test.  See  Story  ib.;  1 
Dom.  b.  3,  tit.  3;  Story  Eq.  Jur.,  | 
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So,  tooy  the  pledge  may,  bj  agreementy  be  extended  to  cover  sub- 
sequent advanoeSy  a  rule  wbiah  ig  subject  to  some  qualifications  in 
favor  of  third  parties;  while  the  better  opinion  is  that,  in  the 
absence  of  evidence  lAowing  that  the  pledge  was  intended  by  the 
parties  to  serve  as  collateral  security  for  a  loan  subsequent  to  that 
for  which  it  was  originally  given,  the  pledgee  must  restore  it  upon 
full  satisfaction  of  the  original  debt^  Wherever  the  thing  b 
pledged  to  the  same  creditor  for  two  or  more  debts,  and  the  pledge 
when  sold  will  not  suffice  to  pay  them  in  full,  the  proceeds  of  the 
sale  are  naturally  applied  proportionally  to  all  the  debts  to  extin- 
guish them  pro  tanto,  if  the  creditor  suffers  no  special  disadvan- 
tage thereby.  But  the  law  leaves  appropriation  of  payments 
largely  to  a  creditor's  own  choice,  as  we  have  elsewhere  se^i.' 
Where,  again,  several  things  are  pledged,  each,  by  the  civil  law, 
and  probably  by  the  common  law  as  well,  is  deemed  liable  for  the 
whole  debt ;  and  the  pledgee  may  proceed  to  sell  them  from  time 
to  time  till  the  whole  debt  is  completely  discharged ;  ^   and  here 


1034;  Somes  t.  Britwh  Empire  Ship- 
ping Co.,  8  H.  L.  Caa.  338;  Schoul. 
Bailm.,  §§  249,  »50. 

6.  United  States  ▼.  Hooe,  3  Gr.  73 ; 
Pettil>one  ▼.  Griswold,  4  Conn.  158; 
2  Kent  Com.  584 ;  1  Atk.  236 ;  Jarris 
T.  Rogers,  15  Mass.  389.  Personal 
property  pledged  for  a  particular  loan 
cannot,  in  absence  of  special  agree- 
ment, be  held  by  the  pledgee  for  any 
other  cidvanee.  Duncan  t.  Brennan, 
83  N.  Y.  487.  But  the  original  pledge 
transaction  may  gi^^e  to  the  security, 
by  its  own  terms,  a  Tcry  generous 
scope.  See  §  397;  Moors  ▼.  Wash- 
bum,  147  Mass.  344,  34  N.  £.  182. 
The  rule  of  the  civil  law  in  this  re- 
spect is  a  matter  of  doubt;  and  the 
most,  perhaps,  that  can  be  said  in 
the  pledgee's  fayor,  is  that,  where  no 
rights  of  creditors  or  purchasers  for 


a  valuable  consideration  have  inter- 
vened, the  drcumstance  of  making  a 
subsequent  loan  while  holding  the 
pledge  might  go  far  towards  estaib- 
Kshing  in  courts  of  equity  a  presump- 
tion, subject  of  course  to  rebutting 
testimony,  that  the  pledge  was  mutu- 
ally designed  to  secure  both  the  sub- 
sequent and  the  original  loan;  so 
desirable  is  it  deemed  to  avoid  cir- 
cuity of  action  in  these  days.  See 
Oilliat  V.  Lynch,  ^  Leigh,  493;  8 
Vem.  591;  Adams  v.  Clazton,  6  Ves. 
226. 

7.  Herkimer  Manuf.,  Ac.  Co.  v. 
Small,  2*1  Wend.  273;  Blackstone 
Bank  v.  Hill,  10  Pick.  129;  Story 
Baihn.,  §  312;  Wilcox  v.  Fairhaven 
Bank,  7  Allen,  270 ;  supra,  §  371. 

8.  Story  Baihn.,  §  314 ;  1  Dom.  Civ. 
Law,  b.  3,  tit.  1. 
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hb  choice  is  liberal  as  among  them,  though  there  can  be  but  one 
isatisf action.' 

If  the  property  pledged  be  insufficient  to  pay  the  whole  debt, 
together  with  incidental  ezpenses,  the  surplus  constitutes  a  per- 
sonal charge  against  the  debtor  or  other  contracting  party,  and 
may  be  recovered  against  him.^  But  if,  on  the  other  hand,  the 
creditor  has  obtained  entire  satisfaction,  and  there  is  a  surplus 
remaining,  this  surplus  belongs  (saving  the  claims  of  a  paramount 
owner)  to  the  pledgor,  or  to  subsequent  lien  parties  in  his  right, 
and  the  pledgee  must  account  accordingly.^ 

§  411.    Pledgee  May  Sue  the  Pledgor  Instead  of  Enforcing  the 
Security. 

The  pledgee,  of  course,  is  not  in  general  obliged  to  sell  or  realize 
the  pledge  on  maturity  of  the  debt  which  it  was  designed  to  secure ; 
nor  does  the  pledge  become  his  absolute  property  through  the 
simple  failure  of  the  pledgor  to  pay  off  his  indebtedness  at  the 
appointed  time.  If  the  pledgee  fails  to  enforce  his  right  to  sell, 
the  thing  remains  a  mere  pledge  as  before;  and  he  is  bound, 
under  these  circumstances,  to  restore  it  whenever  full  payment 
and  satisfaction  of  the  debt  is  tendered.^ 

Here  we  may  add  that  the  pledgee's  remaining  remedy  on  his 
pledgor's  default  is  to  sue  the  pledgor  personally  on  his  debt  or 
engagement  For  the  mere  taking  of  security  imports  no  agree- 
ment to  pursue  the  security  first.^ 

9l  Sohoul.    Bailm.,    gf    241,    24S;  Bank  of  Racine,  14  Wis.  331;  Sohoul. 

Union  Bank  ▼.  Laird,  2  Wheat.  390;  Bailm.,  §  242. 

Fitzgerald  ▼.  Blocker  32  Ark.  742.  8.  Kemp  t.  Wesibrook,  1  Ves.  27S ; 

1.  Story  Bailm.,  §  314;  TeW.  17S;  1    Bul«t    29;    Story   BaUm.,    §    346. 

Stevens  ▼.  Bell,  5  Mass.  339;  1  Dom.  Debt  must  be  paid  before  goodfl  can 

b.  3,  tit.  1;  Schoul.  Bailm.,  §g  241,  be  recovered.    Book  17,  N.  T.  Rpti., 

M2;   Stokea  ▼.  Frazier,  72  lU.  428;  Bender'e  ed.,  note,  p.  32. 

Fauttmer  ▼.  HiU,  104  Mass.  188.  4.  Schoul.  Baihn.,  g  246;    2  Kent 

a.  Van  Blarcom  ▼.  Broadway  Bank,  Com.  582.    He  may  attach  the  pledged 

37  N.  T.  S40;  Hancock  ▼.  Franklin  property   in   hie   suit.     Whitwell    ▼. 

Ins.  Co.,  114  Mass.   155;    Rohrle  ▼.  Brigham»  19  Pick.  117;  Buck  ▼.  In- 

Stidger,  50  Cal.  207;  Jesup  t.  City  gersoll,    11    Met.    226;    Araidale   ▼. 
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§  411a.    Pledgor's  Gmeral  Right  to  Redeem. 

A  pledgor  is  entitled  to  a  prompt  and  honorable  reBtoration  of 
his  pledged  property,  or  (if  left  for  collection)  of  its  proceedsy 
whenever  the  pledgor  has  fulfilled  or  offered  to  fulfil  the  secured 
engagement  or  has  made  payment  or  tender  of  all  that  was  due 
from  him  under  the  bailment^  within  the  soc^  of  debarment 
already  noticed.^  And  so  sedulous  of  his  rights  becomes  the  law, 
when  the  pledgor's  duty  has  been  rendered,  that  upon  his  tender 
at  the  appointed  day,  or  any  other  rightful  tender,  the  pledgee 
must  surrender  the  pledge  or  stand  liable  for  conversion,  unless 
he  can  show  good  reason  for  his  denial.^ 


§  412.    How  the  Contract  of  Pledge  Becomes  Extinguished ; 
Bztension,  etc. 

We  need  hardly  say  that  the  contract  of  pledge  becomes  extin- 
guished, according  to  universal  principles,  by  the  full  payment  of 
the  debt,  and  dischai^e  of  the  engagement  so  secured.  And  since 
debts  are  extinguished  not  only  by  payment,  but  by  satisfaction  in 
some  other  way,  the  substitution  of  new  security,  or  release  and 
waiver,  it  will  be  readily  inferred  that  the  contract  of  pledge  may 
be  extinguished  likewise  in  a  corresponding  variety  of  ways*^ 
But  there  may  be  renewal  or  extension  of  the  secured  debt;  or  a 
substitution  of  one  security  for  another ;  and  here  the  intent  of 
the  parties  determines  the  transaction.^ 


Morgan,  5  Sneed,  703.  But  if  he 
attaches,  he  abandone  his  lien  as 
pledgee.  Citizens'*  Bank  v.  Dowse, 
6S  Iowa,  460. 

5.  Schoul.  Bailm.,  §§  250,  252.  Re- 
lease of  pledge.  Book  10,  N.  T. 
Rpts.,  Bender's  ed.,  note,  p.  58. 

e.  lb.,  §  253;  Talmage  ▼.  New 
York  Bank,  91  N.  Y.  531 ;  Wyckoff  t. 
Anthony,  90  N.  Y.  442;  Pisher  ▼. 
Brown,  104  Mass.  259.  Tender  of 
the  debt  after  maturity  extinguishes 


the  lien  of  the  pledge,  and  the 
pledgor  may  recover  the  pledge  or 
its  value,  diiectly  or  by  set-off,  with- 
out keeping  his  tender  good  or  bring- 
ing the  money  into  court.  Mitchell 
V.  Roberts,  17  Fed.  776. 

7.  Story  Bailm.,  §§  359-365;  Pigot 
T.  Cobley,  15  C.  B.  n.  s.  702;  supra, 
§S  365-369;  Schoul.  Bailm.,  §§  262, 
263. 

S.  School.  Bailm.,  §  263. 
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§  413.    Business  of  Pawnbrokers,  etc. 

There  are  many  statutes  to  be  found  in  England  and  this  country 
which  regulate  and  in  a  measure  restrain  the  business  of  pawn- 
brokers; a  class  of  persons  who  seem  to  have  been  always  in  bad 
odor  as  rapacious  plunderers,  for  the  most  part,  with  little  respect 
for  usury  laws,  and  yet  the  respected  kinsmen  of  petty  debtors.' 
Loaning  large  sums  on  collateral  security,  as>  for  instance,  by 
advancing  on  bills  of  lading  or  marketable  bonds  and  securities,  is 
becoming  at  the  present  day,  however,  a  matter  of  constant  and 
increasing  practice  among  capitalists,  trust  companies,  and  mon- 
eyed institutions;  while  even  corporations  are  not  unfrequently 
chartered  in  the  different  States  for  the  express  purpose  of  carry- 
ing on  the  old-fashioned  pawnbrokers'  business.  These  pawners' 
banks  not  only  afford  to  poor  people  a  ready  means  of  borrowing 
money  at  fair  rates  of  interest,  but  pay  their  shareholders  reason- 
able dividends  on  a  very  safe  business  besides.^ 


9.  See  Fi»lier'«  Digest  (English), 
"Pawnbroker  and  Pledge." 

1.  The  subject  of  Pledge  is  natu« 
rally  treated  at  length  in  works  on 
Bailment;  for  Pledge  is  properly  a 
branch  of  the  law  of  Bailments.  In 
Story  Bailments  may  be  found  a  fair 
treatise  on  this  topic;  but  while  the 
distinguished  author  was  alive,  the 
law  of  pledge  had  but  incompletely 


developed,  especially  with  reference  to 
giving  incorporeal  chattels  in  security. 
Schottler  Bailments,  Part  IV.,  e.  4, 
is  devoted  to  a  full  exposition  of  the 
law  of  Pledge  or  Collateral  Security 
as  recognised  to-day.  Mr.  Leonard 
A.  Jones,  the  author  of  various  works 
upon  Personal  Securities,  has  issued 
a  volume  upon  this  subject  (SSd  ed., 
1901). 
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§  414.  Debt  on  Mortgage  Security  to  be  Considered ;  Mortgages 
in  GeneraL 
The  last  kind  of  secured  debt  to  be  considered  is  that  of  the  debt 
wluch  is  secured  by  mortgage.  As  we  have  elsewhere  said,  mort- 
gages may  be  of  real  estate  or  of  personal  property;  and  a  mort- 
gage debt  before  foreclosure  is  to  be  classed  with  personal  prop- 
erty.^ But  chattel  mortgages,  or  mortgages  made  with  a  chattel 
as  the  security,  continue  personal  property  throughout  For  this 
reason,  and  because  of  the  circumstance  that  works  on  real-estate 
law  treat  very  fully  and  appropriately  of  real-estate  mortgages, 
we  shall  confine  our  attention  in  the  present  chapter  to  chattel 
mortgages  or  mortgages  of  personal  property. 

Our  law  of  chattel  mortgages  at  the  present  day  is  largely  statu- 
tory and  based  upon  the  doctines  held  in  real-estate  mortgages. 
Each  State  has  its  own  code  in  this  respect ;  details  differ  much, 
and  the  local  disposition  is  to  make  the  sittis  of  the  mortgaged 
property  conclusive  of  rights  and  remedies.^  In  all  cases  under 
this  head  the  local  l^islation  should  be  carefully  consulted. 

Let  us  then  inquire,  first,  what  constitutes  a  chattel  mortgage ; 
second,  what  it  gives  in  security  and  secures ;  third,  the  rules  of 
delivery,  registry,  and  priority  of  title ;  fourth,  the  general  rights 


1.  Supra,  S  60. 

a.  Supra,  §  29^.  Third  Nat.  Bank 
▼.  Bank  of  Commeroe,  IZ9  8.  W.  665 
(Tex.  Civ.  App.,  1911). 

In  equity  the  chattel  mortgage  is 
merely  eecnrity  for  the  debt.  Shorter 
T.  Dail,  122  Md.  IQl,  89  Atl.  329.  Aa 
to  mortgage  hy  construction,  see 
ICaynard  ▼.  Shaw,  246  Penn.  330,  92 
Atl.  204;  MoMail  v.  Miohaela  147  N. 


T.  S.  516  ( Sup.  App.  T.,  1915) ; 
Montenegro  Co.  t.  Bueris,  160  Ky. 
557,  169  8.  W.  98S;  Barrett  Co.  v. 
Van  Ronk,  ^12  N.  T.  90,  105  K.  E. 
811;  8t.  Louis  Co.  ▼.  Christopher, 
15a  Wi».  603,  140  N.  W.  351;  Zim- 
merle  ▼.  Childers,  67  Ore.  465,  136 
Pae.  349;  Jacquith  ▼.  Worden,  7S 
Waah.  349,  12a  Pac.  33. 


620 


CHAP.YI.]  mCBTS  SBOUlUn)  BT  MOBTQAOS,   ETC.  §   415 

and  liabilitieB  of  the  partdes  ooneemed ;  and  fifth,  liie  foreclosure 
and  redemption  of  chattel  mortgages. 

f  415.    As  to  What  Constitutes  a  Chattel  Mortgage. 

And^  first,  as  to  what  constitutes  a  chattel  mortgage.  There 
appears  to  he  no  substantial  difference  between  the  mortgage  of 
real  and  of  personal  property,  except  that  a  mortgage  being  in  its 
nature  a  transfer  of  title,  the  laws  respecting  the  necessity  of 
accompanying  possession  and  the  instruments  of  transfer  are  not 
in  both  cases  the  same.  There  is  less  of  technicality  pertaining 
to  the  law  of  the  latter  than  of  the  former  subject ;  the  occasions 
for  applying  to  equity  for  relief  are  fewer;  and  the  topic  itself 
is  of  rather  recent  growth,  as  compared  with  that  of  real-estate 
mortgages,  which  dates  far  back  into  the  black-letter  days  of  the 
common  law. 

The  form  of  a  chattel  mortgage  is  usually  much  like  that  of  a 
mortgage  of  real. estate.  A  note  for  the  amount  of  the  debt  is 
given,  and  a  deed  is  executed  to  secure  that  note,  which  is  known 
as  the  mortgage  deed.  This  deed  b^ns  by  *an  absolute  bill  of  sale 
of  the  goods  (corresponding  to  a  conveyance  of  lands)  with  cove- 
nant of  warranty ;  the  goods  being  properly  described  in  the  instru- 
ment. Then  follows  a  proviso  that  if  the  note,  debt,  or  other 
obligation  (reciting  it)  shall  be  duly  paid  by  the  mortgagor,  his 
executors,  administrators,  and  assigns,  then  the  sal^  or  conveyance 
shall  be  void ;  otherwise,  to  remain  in  full  force  and  effect ;  and 
provisos  are  frequently  added  as  to  the  possession  of  the  property 
before  and  after  default,  and  the  particular  remedies  which  the 
mortgagee  shall  have  in  the  latter  event.^  In  other  words,  there 
is  a  simultaneous  sale  or  absolute  transfer  with  a  proviso  by  way 
of  defeating  it;  and  these  two  parts  go  to  make  up  a  mortgage. 
The  mortgagee  becomes,  technically  speaking,  owner  of  the  prop- 
erty in  the  common-law  sense,  subject  to  a  condition  of  the  transfer 
being  defeated  on  the  performance  of  a  certain  thing  by  the  mort^ 
gagor.     The  thing  mortgaged  becomes  thus  irredeemable  in  law, 

8.  For  form  of  such  cbattel  moH^^age,  see  Cortis's  OonTeyaneer,  2d  ed. 
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thocig^  equity  or  statute  may  confer  a  ri^t  of  redeinpti<m  and 
require  a  formal  foreclosure/ 

§  416.    The  Same  Subject;   Mortgage  Diatmguialied  from  lien 
or  Pledge. 

Mortgages  of  chattels,  then,  -are  to  be  distinguished  at  ccnnmon 
law  from  liens  and  pledges  in  this  sort  of  out-and-out  transfer  of 
the  title  conditionally  which  is  carried  by  the  original  transaction ; 
whereas  in  the  other  instances  the  secured  party  is  admitted  to  be 
a  mere  bailee  or  temporary  owner  having  possessory  rights.  If 
the  condition  be  not  performed,  tlie  property  is  absolutely  and 
indefeasibly  that  of  the  mortgagee  under  a  mortgage ;  and  ^courts 
of  law  look  at  no  other  owner ;  while  courts  of  equity  have  done 
quite  little  here  as  compared  with  their  constant  interposition 
where  real-estate  mortgages  are  concerned,  to  control  and  mould 
legal  doctrines  for  themselves^^  Legislation,  however,  accom- 
plishes mnck  towards  assimilating  the  two  species  of  property  in 
modem  times,  and  equity  subjects  all  mortgages  to  foreclosure  and 
a  possible  right  of  redemption ;  the  fundamental  intent  of  giving 
security  in  such  a  transaction  is  regarded;  so  that  pending  full 
performance  it  can  hardly  be  said  that  the  secured  party  has  an 
available  and  complete  jus  dispanendu  A  chattel  mortgage,  in  its 
primary  sense,  is  a  kind  of  dead  or  dormant  pledge  as  compared 
with  an  ordinary  pledge,  though  likewise  a  security  for  debt ;  and 
the  mortgage  security  is,  in  general,  designed  to  secure  the  pay- 
ment of  a  debt,  or  the  fulfilment  of  an  engagement,  and  to  become 
void  if  the  debt  i&  paid,  or  the  engagement  performed,  according 


4.  Chattel  mor^ages,  validity  of, 
who  may  aaeail.  Book  21,  N.  Y.  RptB., 
note,  p.  565.  Attack  on  chattel  mort- 
gage hy  tnifltees,  aMtgnors  or  re- 
oeivera.    Book  26,  531. 

5.  And  hence  thi«  practical  differ- 
ence has  widely  obtained  as  between 
mortgages  of  real  estate  and  mort- 
gagies  of  personal  property;  thai 
those  of  the  former  kind  follow  the 


equity  rule  r^ardless  of  form,  so  as 
to  confer  no  legal  title  at  once  upon 
the  mortgagor,  but  to  serve  rather  as 
security  merely  until  breach  of  con- 
dition; whereas  those  of  the  latter 
kind  pass  the  legal  title  at  once  to 
the  mortgagee,  subject  to  defeasance, 
agreeably  to  the  l^al  rule.  See 
Jones  Chattel  Mortgages*  $  1. 
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§   417 


to  the  tenoB  agreed  upon  at  the  outset  The  two  eflsential  parties 
to  the  mortgage  transaction  are  the  mortgagor,  usually  a  borrower, 
and  the  mortgagee,  usually  a  lender.^  The  possession  of  the  prop* 
erty  by  the  party  to  be  secured  is  not  so  necessary  here  as  in  the 
case  of  a  pledge  or  pawn;  for  an  actual  or  constructive  change  of 
possession  better  comports  with  the  pledge  transaction;  and  vice 
versa,  where  no  possession  passes  under  the  terms  of  the  security, 
the  mortgage  transaction  rather  is  complied  witL^ 

§  417.    The  Same  Subject;  Mortgage  Distinguiahed  from  Sale, 
etc.;  Essential  Test 

But  mortgages,  again,  are  to  be  distinguished  from  sales  with 
a  contract  for  repurchase ;  for  there  is  a  sort  of  tmity  or  closeness 
in  the  present  kind  of  transaction  which  does  not  diaracterize  the 
other.  Intention  of  the  parties  is  here  and  in  other  personal 
property  transactions  strongly  upheld ;  and  often  a  bill  of  sale  or 
transfer  absolute  on  its  face  has  been  shown  to  be  intended  only 
for  a  pledge  or  mortgage,  by  some  other  writings  or  even  by  mere 
conduct  of  the  parties  and  parol  evidenca^     And  it  will  not  be 


6.  See  Maugham  y.  Sharpe,  17  C.  B. 
N.  8.  464 ;  Flory  ▼.  Denny,  7  Ex.  581 ; 
Coggs  ▼.  Bernard,  1  Smith  Lead.  Ga*. 
29S;  Bank  of  Rochester  ▼.  Jonee,  4 
Gom»t.  497;  Doak  y.  Bank  of  State, 
6  Ire.  309;  Conard  ▼.  Atlantic  Iob. 
Co.,  1  Pet.  387. 

7.  For  the  distinction  between 
pledge  and  mortgage,  eee  further, 
Schoul.  Bailm.,  §§  167,  168,  and  cases 
cited;  Cofy  ▼.  Barnes,  20  Vt.  78; 
Woodman  ▼.  Ohealey,  39  Me.  45; 
Smith  ▼.  Beattie,  31  N.  T.  542*;  33 
E.  L.  &  £q.  413;  Thompson  ▼.  Dolli- 
Ter,  132  Mass.  163;  Jonee  Chati. 
Mori.,  §§  4-7;  Janwin  ▼.  Fogg,  49 
N.  H.  340.  Apart  from  the  question 
of  changing  possession,  if  the  trans- 
action for  security  imports  the  mere 
giving  in  security  with  no  u 


change  of  title,  it  will  be  presumed 
a  pledge  rather  than  a  mortgage; 
while,  on'  the  contrary,  if  it  assumes 
to  transfer  the  legal  title  at  once  to 
the  creditor  or  obligee,  perhaps  with 
terms  of  defeasance,  and  yet  so  that 
the  title  shall  become  absolute  in  him 
through  the  other's  mere  non-per- 
formance of  his  condition,  there  is  a 
mortgage  instead  of  a  pledge.  Schoul. 
Bailm.,  §  167,  and  cases  cited;  Leach 
▼.  Kimball,  34  N.  H.  568;  Brewster 
▼.  Hartley,  37  Cal.  15;  cases  9upra. 

That  a  conditional  transfer  of  title 
is  essential  to  a  chattel  mortgage, 
see  Jones  Chatt.  Mort.,  §§  8-18,  com- 
menting upon  cases  somewhat  con- 
flicting, decided  in  our  several  State<:. 

8.  Bill  of  sale  as  chattel  mortgage. 
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concluded  that  parties  meant  a  rcigular  conditional  sale,  where  the 
facts  tend  rather  to  establish  the  creation  of  a  security.'    A  deci- 


Book  30,  N.  T.  Rpts.,  BeBder**  cd., 
notes,  p.  765. 

9.  Williamflon  ▼.  Culpepper,  16  Ala. 
2<11;  Caswell  y.  Keith,  12  Gray,  351; 
Houaer  y.  Kemp.  3  Penn.  St  208; 
Smith  ▼.  Beattie,  31  N.  Y.  542 ;  Ful- 
ler Y.  Parriah,  3  Mich.  211;  School. 
Baihn.,  §  169 ;  Wood  y.  Matthews,  73 
Mo.  477 ;  Morgan  y.  Dod,  3  Col.  551. 
At  law  the  l^;al  effect  of  a  written 
instrument  cannot  he  altered  or 
Yaried;  though  the  rule  is  here  ap- 
plied Yery  loosely ;  and  equity  maxims 
seek  to  discover  the  real  intention  of 
such  transactions.     See  Jones,  §  21. 

The  line  of  distinction  in  these  days 
as  stated  in  the  courts  is  often  quite 
shadowy;  and  as  business  parties 
draft  their  own  instruments  of  se- 
curity, it  may  sometimes  be  hard  to 
say  whether  a  particular  transaction 
is  really  a  pledge  or  a  mortgage.  See 
Wilson  Y.  Little,  2  Comst.  443; 
Brewster  y.  Hartley,  37  Cal.  15;  Mil- 
liken  V.  Dehon,  2fr  N.  Y.  364;  Mur- 
dock  v.  Columbus  Ins.  Co.,  59  Miss. 
152.  On  the  whole,  however,  where 
a  construction  is  required  from  the 
courts,  the  judicial  preference  seems 
to  be  in  favor  of  a  pledge,  since  in 
such  transactions  for  security  the  law 
is  more  clearly  defined,  and  the 
mutual  rights  of  parties  upon  a  de- 
fault better  protected  than  under  a 
chattel  mortgage.  See  Bank  of  Brit- 
ish Columbia  v.  Marshall,  11  Fed. 
Bep.  19.  A  chattel  mortgage,  more- 
over, imports  greater  solemnity  of 
form  in  these  days,  suitable  for  regifr- 
tration  under  local  Statute.  See  § 
148.  But  mutual  intention  of  the 
parties  governs  in   such  iwnes.     A 


broader  line  of  practieal  demareation 
would  be  in  cases  of  collateral  seenr- 
itj  between  secured  pMties  in  pos- 
sesfeion  and  secured  parties  out  of 
possession;  as  in  the  Boman  pigmmt 
and  hfpotheoa,  SchouL  Bailm.,  |  168. 
A  reservation  in  a  biM  of  sale,  or 
note,  of  a  lien  for  purchase  money, 
constitutes  no  mortgage,  but  only  a 
lien  by  express  contract.  Jones  Chatt. 
Mort.,  §1  11-13,  and  cases  dted; 
Gushee  y.  Bobinson,  40  Me.  412>; 
Shaw  v.  Wilshire,  65  Me.  485;  Met- 
calfe v.  Fosdick,  23  Ohio  St.  114; 
Grot<m  Man.  Co.  v.  Gardiner,  11 
B.  I.  626;  Green  v.  Jacobs,  5  S.  C. 
280.  An  instrument  by  which  one 
agrees  to  sell  and  the  other  to  pur- 
chase certain  personal  property  at  a 
specified  price,  and  that  the  vendor 
fidiall  have  a  lien  upon  the  property 
till  the  purchase-price  is  paid,  is 
sometimes  considered  to  be  in  the 
nature  of  a  chattel  mortgage.  Dun- 
ning V.  Stearns,  9  Barb.  630;  Ma- 
comber  V.  Parker,  14  Pick.  497.  E?ven 
a  bill  of  sale  which  is  absolute  on 
its  face  may  be  found  affected  by 
a  parol  agreement  of  the  parties 
that  the  property  shall  'be  held  as 
security  for  the  payment  of  a  debt 
due  the  nominal  vendee,  and  so  the 
bill  of  sale  takes  the  character  of  a 
chattel  mortgage  and  no  more. 
Smith  v.  Beattie,  31  N.  Y.  &42; 
Acker  v.  Bender,  33  Ala.  230;  Mc- 
IVdden  v.  Turner,  3  Jones,  '491; 
Carter  v.  Burris,  10  S.  k  M.  527. 
But  see  Montany  v.  Bock,  10  Mo. 
506.  In  some  States  very  strict 
proof  is  required  to  defeat  a  bill  of 
sale  in  this  maimer.    See  Williams 
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sive  test  of  a  I^gal  mortgage  of  personal  property  is,  on  the  whole, 
the  use  of  language  which  makes  the  instrument  one  of  a  sale 


▼.  Gheatham,  19  Ark.  d78;  Colvard 
▼.  Waugh,  3  Jones  Eq.  335;  SewBll 
▼•  Prke,  32  Ala.  97.  And  see  Fow- 
ler ▼.  Stoneum,  11  Tex.  478.  A  de- 
feaaanoe  cannot  be  engrafted  upon  a 
conveyanee  of  pereonal  property  by 
parol.  Pennock  t.  McCormick,  120 
Mass.  275.  Courts  of  equity  some- 
timee  speak  of  an  "equitable  mori* 
gage"  of  chattels,  which  is  to  be 
upheld.  Smithurst  y.  Edmunds  1 
McCarter,  408;  Donald  t.  Hewitt, 
33  Ala.  534.  A  deed  with  a  proviso 
for  the  privilege  of  redeeming  the 
property  conveyed  imports  primd 
fade  that  it  is  intended  ae  a  security,, 
and  not  a  sale.  Wilson  v.  Weston, 
4  Jones  Eq.  340.  And  see  Plummer 
V.  Shirley,  16  Ind.  380.  Of  course, 
where  a  bill  of  sale  is  executed,  and 
an  instrument  of  defeasance,  besides, 
as  part  of  the  same  transaction,  or 
something  equivalent,  the  two  must 
be  construed  together;  and,  so  con- 
strued, they  conetitute  a  mortgage. 
Carpenter  v.  Snelling,  97  Mass.  452; 
Taber  v.  Hamlin,  ib.  489;  Lessing  v. 
Grimland,  74  Tex.  230;  Blake  v.  Gor- 
bett,  120  N.  T.  327.  Otherwise  where 
the  defeasance  was  eubsequent,  and 
not  in  fulfilment  of  the  original  trans- 
action. Freeman  v.  Baldwin,  13 
Ala.  246;  Jones  Chatt.  Mort.,  g  19. 
Equity  often  disregards  technical  ex- 
pressions in  instruments,  in  order  to 
give  effect  to  the  real  intent  of  par- 
tieli  in  this  respect;  and  whether  in 
courts  of  law  or  equity  the  question 
of  sale,  mortgage,  or  pledge  is  largely 
determined,  as  a  matter  of  law,  from 
the  circumetances  and  proof  of  each 
case.     See  Woodman  v.  Chesley,  39 


Me.  45;  Coty  v.  Barnes,  80  Vt.  78; 
Whiting  V.  Eiobelberger,  16  Iowa,  4S». 
And  the  true  test  appears  4o  be,  aa 
againet  a  conditional  sale,  that  of 
some  transfer  of  title,  subject  to  com- 
plete defeasance;  as  against  a  pledge, 
that  of  some  transfer  of  title,  widek 
in  case  of  non-performance  of  the  con- 
dition becomes  absolute  at  law  in  the 
transferee  by  its  own  terms.  Cases 
aupra;  Parshall  v.  Eggart,  52  Barb. 
367;  Wright  v.  Ross,  36  Cal.  414. 
And  see  also,  as  to  transactions 
treated  as  effecting  a  mortgage, 
Scott  V.  Henry,  13  Ark.  112;  Barfield 
V.  Cole,  4  Sneed,  465;  Locke  v. 
Palmer,  26  Ala.  312;  U.  S.  Dig.  Mort- 
gage, 4S,  49;  Cooper  v.  Brock,  41 
Mich.  488. 

But,  in  numerous  instances,  wbat 
might  appear  to  many  a  chattel  mort- 
gage has  been  treated  by  the  courts 
as  a  conditional  sale  instead.  Thus, 
a  sale  of  lumber  by  an  instrument  in 
writing,  on  condition  that  the  seller 
may  repurchase  it  at  the  same  price, 
on  or  before  a  certain  day,  is  not  a 
mortgage,  but  a  sort  of  conditional 
tele.  Lee  v.  Kilbum,  3  Gray,  594. 
8o,  too,  is  it  with  other  transactions 
where  a  sale  is  made,  accompanied 
by  an  agreement  for  a  repurchase 
upon  performance  of  specified  condi- 
tions. See  Magee  v.  Catching,  83 
Miss.  672;  Grant  v.  Skinner,  21  Barb. 
5S1 ;  Gushee  v.  Robinson,  40  Me.  411^. 
And  wherever  the  intent  is  mani- 
fested that  the  title  shall  not  pass 
in  a  sale,  but  remain  "exclusively 
vested"  in  the  seller,  and  not  vest 
in  the  purchaser,  unless  prior  to  a 
certain  date  the  latter  fully  pays  tiie 
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oonveying  the  title  of  the  -property  in  ao  conditicmal  a  sense^  that 
the  eale  shall  be  defeated  bj  the  debtor's  perf ormanoe  of  his  agree- 
ment ;  and  Uiat  if  he  does  not  perform  the  creditor  shall  haye  ihm 
title  absolutely.^ 


§  418.    Form  of  Chattel  Mortgage;   Parol  Mortgage*  etc 

Mortgages  of  real  estate  are  either  legal  or  equitable;  that  is, 
the  parties  directly  intended  a  mortgage  transaction,  and  made 
their  instrument  accordingly,  or  else  they  failed  to  make  a  proper 
instrument,  while  their  conduct  and  acts  were  such  as  led  to  the 
same  practical  result.  Now,  a  mortgage  of  personal  property  may 
be  effected  in  a  ^lariety  of  ways;  the  legal  requirements  being 
much  less  formal  than  in  the  case  of  real  estate.  Thus,  a  convey- 
ance, which  is  a  legal  essential  in  passing  the  title  of  real  estate, 
is  no  such  essential  so  far  as  concerns  personal  property ;  for  which 
reason  it  is  a  general  maxim,  that  diattel  mortgages  will  operate 
(in  the  absence  of  controlling  statutes)  to  transfer  title  in  the 
mortgaged  property,  even  if  there  be  no  instrument  under  seal, 
and  no  writing  whatever.^  Though  the  instrument  be  made  in 
the  form  of  a  deed  and  have  no  seal,  it  is,  irrespective  of  legisla- 
tion, a  sufficient  mortgage.'     Instances  are  to  be  found  where  a 


purchafle^money,  there  is  no  mort- 
gage created.  Pluminer  v.  Shirley, 
16  Ind.  380.  Courts  of  equity  lean 
rather  against  conditional  salee,  be* 
cauee  the  consequence  of  error  in 
construing  a  conditional  sale  into  a 
mortgage  is  not  so  injurious  as  that 
which  would  change  a  mortgage  into 
a  conditional  sale.  Lodce  t.  Palmer, 
26  Ala.  312;  Barnes  ▼.  Holcomb,  12 
S.  a  M.  306. 

In  some  States  the  fusi4Mi  of  equity 
and  the  common  law  is  more  com- 
plete than  in  others;  and  hence  the 
disposition  to  look  beyond  forms  to 
discover  the  intent  may  not  be  uni- 
formly  manifested    in   such   distinc- 


tions. See  Jones  Chatt.  Mort.,  §§ 
14-16. 

1.  Jones  Cfhattel  Mortgages,  §  8; 
59  Hun,  282;  Campbell  t.  Iron  Co., 
ea  Ala.  351. 

a.  Flory  ▼.  Denny,  7  Ex.  581;  11 
K  L.  a  Eq.  584 ;  MoTaggart  ▼.  Rose, 
14  Ind.  230;  Sweetser  ▼.  Mead,  5 
Mich.  107;  Jones  Chatt.  Mort.,  H 
34-39. 

S.  Oerrey  ▼.  White,  47  Me.  504. 
And  seee  Partridge  y.  Swasey,  46  Me. 
414;  U.  S.  Dig.  Suppl.  Mortgage, 
494;  GHison  ▼.  Warden,  14  Wall.  244; 
Jones  Chatt.  Mort.,  §  102.  A  partner 
can  make  a  chattel  mortgage;  and  if 
he  does  so  and  adds  a  teal,  that  seal 
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mortgage  made  by  word  of  mouth  is  supported  as  to  the  parties 
and  some  others/  In  certain  States  statutory  forms  are  pre- 
scribed, though  not  in  an  exclusive  sense;  an  affidavit  or  an 
acknowledgment  is  sometimes  additionally  required;  and  an  in- 
strument of  plain  and  regular  form  is  always  preferable  in  these 
days  as  establishing  the  character  and  terms  of  the  transaction, 
and  so  as  to  conform  to  local  requirements  of  registration  which 
one  out  of  possession  needs,  to  make  his  security  good  against  all 
third  parties.^ 

§  419.    Matters  of  Description  in  a  Mortgage. 

We  have  said  that  the  mortgage  of  a  chattel  is  in  general  for 
some  debt  which  is  expressed  by  a  promissory  note  and  that  to 
such  note  and  its  terms  the  mortgage  deed  usually  refers.     A  note 


does  not  take  away  hie  aatliOTity,  or 
in  any  way  change  the  force  of  the 
instrument.  Sweetser  y.  Mead,  5 
Mich.  107;  Milton  ▼.  Moaher,  7  Met. 
244.  See  Bandall  r.  Baker,  20  N.  H. 
335. 

4.  See  Brooks  ▼.  Rnif ,  37  Ala.  371 ; 
Watson  ▼.  James,  15  La.  Ann.  3S6. 
A  separate  piece  of  paper  containing 
a  list  of  articles,  and  attached  by 
wafer  to  the  mortgage,  ia  presomed 
to  have  been  annexed  before  ezeeu- 
tion  of  the  mortgage.  Belknap  ▼. 
Wendell,  1  Fost.  175.  As  to  certifi- 
cate of  acknowledgment  or  oath  some- 
times required  by  statute,  see  Sowden 
▼.  Craig,  25  Iowa,  156;  Stone  ▼.  Mar- 
vel, 45  N.  H.  481.  See  further,  Jones 
Ghatt.  Mort.,  §§  34-3»;  U.  S.  Dig.  Ist 
Series,  Mortgages,  4403-4416. 

While  at  common  law  a  valid  mort- 
gage of  personalty  may  be  made  with- 
out writing,  there  must  be  a  writing 
to  satisfy  ^e  Statute  of  Frauds  in 
case  there  is  no  delivery,  and  the 
value  of  it  is  $50  or  more.    As  to 


other  local  statutes  requiring  the  fil- 
ing or  recording  of  the  mort^^age,  see 
§  425,  post.  And  see  Jonee  Ghatt. 
Mort.,  §  2,  and  cases  cited.  A  verbal 
mortgage  comes  seldom  before  the 
courts  in  these  days.  Delivery  would 
often  be  deemed  essential  to  its  valid- 
ity; and  if  the  thing  were  delivered 
it  would  more  naturally  be  presumed 
a  pledge.  See  Ceas  v.  Bramley,  18 
Hun,  187;  Bardwell  v.  Roberts,  66 
Barb.  433.  But  cf.  Morrow  v.  Tumey, 
35  Ala.  131. 

A  parol  agreement  to  give  a  chattel 
mortgsige  upon  which  money  has  been 
advanced  may  be  enforced  in  equity 
as  between  the  parties  themselves; 
bat  aUier  as  to  creditors  and  bond 
fide  purchasers  without  notice.  Mor- 
row V.  Tumey,  35  Ala.  131 ;  Shelbume 
V.  Letsinger,  52  Ala.  96;  Conchman 
V.  Wright,  8  Neb.  1;  Jones  Ghatt. 
Mort.,  §  3. 

5.  See  Jones  Ghatt  Mort,  §  34; 
supra,  §  415. 
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80  8ecuredy  whether  payable  on  time  or  on  demand,  ezpresees  for 
itaelf  when  the  condition  of  the  mortgage  shall  be  deemed  broken 
or  fulfilled.  But  if  the  mortgage  seeurea  the  payment  '^  according 
to  its  tenor  "  of  a  promissory  note  payable  at  a  day  cwtain  and 
already  overdue,  the  condition  will  be  understood  to  be  the  pay- 
ment  of  the  note  in  its  then  existing  state, —  or  virtually  on 
demand.^  If  no  particular  time  is  specified  for  the  payment  of  a 
sum  secured  by  mortgage,  ''a  reasonable  time"  will  be  under- 
stood.^ The  debt  which  the  mortgage  makes  a  charge  upon  the 
property  is  that  which  is  described  in  the  condition  of  the  deed, 
and  in  case  of  discrepancy  the  recital  under  that  condition  will 
govern.* 

It  is  not  necessary^  as  between  the  parties  themselves  at  least, 
that  the  personal  property  should  be  so  described  in  the  mortgage 
as  to  be  capable  of  identification  by  the  written  recital  or  name 
alone,  for  parol  evidence  is  here  admissible  to  fully  identify.' 

But  property  not  fairly  and  specifically  included  imder  the 
mortgage  cannot  be  thus  brought  within  its  protection  nor  substi- 
tuted ;  ^  and  the  mortgage  relied  upon  without  delivery  should  as 
to  third  parties  enable  them,  with  the  aid  of  such  inquiries  as  the 
instrument  itself  suggests,  to  identify  the  chattels  covered.^    In 


6.  PettiB  T.  Kellogg,  7  Cush.  456. 

7.  Farrell  v.  Bean,  10  Md.  217. 
That  ftuoh  mortgage  is  not  neceasarily 
given  to  secure  a  debt,  see  §  41iZ, 
post. 

8.  Eaysing  v.  Hughes,  64  HI.  123. 

9.  Jones  Ohatt.  Mort.,  §§  53,  64, 
66;  Harding  v.  Gobum,  12  Met.  333; 
Wagner  ▼.  Watts,  2  Craneh,  C.  C. 
160 ;  Tindall  v.  Wasson,  74  Ind.  495 ; 
Dunning  t.  Steams,  9  Barb.  630 ;  Bar- 
rett V.  Bennett,  7  Met.  354;  Conkling 
V.  Shelley,  28  N.  Y.  360. 

1.  Jones  Chatt.  Mort.,  §§  62,  67; 
Hutton  ▼.  Amett,  51  HI.  198;  Van 
Evera  ▼.  Davis,  51  Iowa,  637;  Sharpe 
▼.  Pearoe,  74  N.  C.  600.    Mistakes  of 


date  may  be  cured  by  parol  evidence. 
Partridge  v.  Swaaey,  4&  Me.  414. 

a.  Winter  v.  Landphere,  42  Iowa, 
4171;  Connally  v.  Spragins,  66  Ala. 
258;  Jones  Chatt.  Mort.,  §§  54,  55, 
and  cases  cited;  Lawrence  v.  Evarts, 
7  Ohio  St  194;  Tindall  v.  Wasson, 
74  Ind.  495.  A  schedule  may  be  an- 
nexed, but  this  does  not  enlarge  the 
scope  of  the  mortgage.  Em  parte 
Jardine,  L.  R.  10  Ch.  322;  Jones 
Chatt.  Mort.,  §  75;  Burditt  ▼.  Hunt, 
25  Me.  419;  Webb  v.  Stone,  4  Post, 
282. 

A  defective  description  may  be 
cured  by  a  subsequent  actual  delivery 
of  the  properly  to  the  mortgagee,  as 
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short,  any  mortgage,  in  order  to  be  effectual  «a8  against  Jiird  par- 
ties, ought  to  identify  in  some  waj  the  subject-matter  to  which  it 
relates ;  whether  by  describing  the  property  definitely  or  by  plainly 
stating  its  location.^ 


§  420.    What  Does  a  Chattel  Mortgage  Give  in  Security. 

We  now  ask  secondly,  what  does  a  chattel  mortgage  give  in 
security  or  secure  ?  As  to  what  may  be  given  in  security,  it  ap- 
pears to  be  a  rule  that  whatever  kind  of  property  is  capable  of 
being  absolutely  sold  or  pledged  may  likewise  be  mortgaged.  And 
hence  rights  in  remainder  and  reversion,  *'  choaes  in  action/*  so 
called,  and  incorporeal  property  generally,  may  be  mortgaged  as 
well  as  things  corporeal,  and  chattels  real  as  well  as  chattels  per- 
sonal ;  also,  under  equity  rules,  may  contingent  debts  or  liabilities, 
if  not  mere  possibilities,  as  well  as  debts  due  and  certain.^ 

§  421.    The  Same  Subject ;  Rule  as  to  Future-Acquired  Property. 

The  question  how  far  a  chattel  mortgage  may  be  made  to  cover 
future-acquired  property  has  undergone  considerable  discussion  in 
the  courts,  and  the  decisions  are  not  uniform.  But  the  distinc- 
tion appears  to  be  correctly  taken  between  the  product  of  property 


against  persons  who  liave  not  mean- 
time acquired  bond  fide  interest  in  the 
thing.  Parsons  Savings  Bank  v.  Sar- 
gent, 20  Kan.  576 ;  *  Williamson  v. 
Steele,  3  Lea,  527.  And  see  Jones 
Chatt.  Mort.,  §§  53-78,  and  cases 
cited.  In  many  States  quite  a  liberal 
rule  of  eonistruction  is  applied  to  de- 
scriptions partially  erroneous  or  im- 
perfect. See  Van  Heusen  v.  Radcliff, 
17  N.  Y.  580;  Pettis  v.  Kellogg,  7 
Gush.  456. 

8.  Jones,  §§  54,  54  a;  Adams  v. 
Ryan,  61  Iowa,  733;  Adamson  v. 
Horton,  42  Minn.  161,  43  N.  W.  849 ; 
Grounds  v.  Ingram,  75  Tex.  509,  12 
S.  W.  1118;  NuBsbaum  v.  Waterman 
Ck>.,  9  Qa.  App.  256,  70  S.  E.  250. 


4.  2  Story  Eq.  Jur.,  §  1012 ;  4  Kent 
Com.  144;  Russell  Road,  In  re,  L.  R. 
12  Eq.  78;  Carleton  ▼.  Leighton,  3 
Mer.  667 ;  Conard  v.  Atlantic  Ins.  Co., 
1  Pet.  387.  And  see  vol.  ii.,  po9i,  pt. 
vi.,  c.  1;  BUpray  §§  305,  396,  as  to 
pledge.  But  causes  of  action  grow- 
ing out  of  a  personal  wrong  cannot 
•be  mortgaged.  Pindell  ▼.  Grooms,  18 
B.  Monr.  501.  Property  exempt  from 
attachment  may  be  mortgaged  as  well 
as  pledged;  for  the  exemption  is  only 
a  privilege  of  which  an  owner  is  not 
compelled  to  avail  himself.  Love  v. 
Blair,  72  Ind.  281.  See  also  Jones 
Chatt.  Mort.,  §  174,  and  cases  cited. 
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which  the  mortgagor  owns  at  the  time  of  his  mortgage,  and  prop- 
erty to  which  the  mortgagor  has  no  right  at  the  time  of  the  mort- 
gage, either  actual  or  potential,  but  in  which  he  expects  to  acquire 
some  title  at  a  future  day.  In  the  latter  case  the  mortgage  can- 
not make  an  effectual  transfer;  but  in  the  former  it  may.^  In 
instances  such  as  the  wool  growing  on  a  flock  of  sheep,  the  produce 
of  a  dairy,  unfinished  articles  of  manufacture  upon  whidi  labor  is 
subsequently  expended,  without  substantially  changing  their  char- 
acter or  value,  a  mortgage  embracing  after-acquired  chattels  has 
been  upheld,  and  the  mortgage  has  taken  effect  upon  the  thing 
acquired  as  soon  as  the  thing  comes  into  existence.  Some  of  the 
eases  go  further  than  this;  and  machinery  or  stock  to  be  subse- 
quently added  to  machinery  or  stock  which  is  likewise  mortgaged, 
have  been  carried  to  the  mortgagee  even  as  against  third  parties ; 
though  we  may  find  even  here  that  the  mortgagee  had  taken 
possession  of  the  property  before  any  other  lien  attached ;  a  cir- 
cimistanoe  of  itself  entitled  to  much  weight^ 

Ordinarily,  under  our  modem  local  statutes  at  least,  and  on 
common-law  principles,  a  chattel  mortgage  would  not  apply  to 
goods  which  are  not  in  existence,^  or  not  capable  of  being  identified 
at  the  time,  nor  to  goods  which  are  to  be  purchased  and  procured, 
to  replace  those  intended  to  be  sold,  nor  to  after-acquired  chattels 
generally;  and  stipulations  on  the  mortgagor's  part  to  this  effect 
amount  usually  to  nothing  more  than  an  executory  agreement 
which,  as  against  third  parties  more  especially,  and  those  acquir- 


6.  See  Holroyd  v.  Marshall,  10  H.  L. 
Gas.  191;  Gardner  v.  McEwen,  19 
N.  Y.  11^3;  Story  Eq.  Jut.,  §  1040; 
Lunn  V.  Thornton,  1  M.  Gr.  &  S.  379; 
Conderman  v.  Smith,  44  Barb.  404; 
Jones  v.  Richardson,  10  Met.  481; 
Harding  v.  Gobum,  12  Met.  333; 
Jenckes  v.  G<^e,  1  R.  I.  511.  Where 
livestock  is  mortgaged,  the  natural 
increase  and  produce  of  the  stock  be- 
come also  subject  to  the  mortgage. 
Forman  ▼.  Proctor,  9  B.  Monr.  124. 


6.  Walker  v.  Vaughn,  33  Conn.  577 ; 
SUte  v.  Tasker,  31  Mo.  445;  Titus 
V.  Mabee,  25  111.  257;  Farmers'  Loan, 
Ac.  Go.  v.  Gommercial  Bank,  11  Wis. 
207,  explaining  Ghynoweth  v.  Tenney, 
10  Wis.,  397;  Gfaapman  v.  Weimer, 
4  Ohio  St.  481.  And  see  Belding  v. 
Bead,  3  H.  &  G.  955;  Reevee  ▼.  Whit- 
more,  9  Jur.  v,  8.  1214. 

7.  Mortgage  on  property  not  in 
€986.  Book  27,  N.  Y.  Rpto.,  Bender 
ed.>  note,  p.  265. 
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iiig  an  adverse  interest  in  the  thing,  requires  the  snbeequent  and 
seasonable  execution  of  a  new  mortgago.  For  as  a  mle  a  mortr 
gage  of  future-acquired  property  is  void  per  se  at  law  as  against 
third  parties  in  adverse  interest,  unless  the  mortgagee  takes  actual 
possession  of  such  property  before  any  adverse  interests  have 
fastened  upon  it,  or  obtains  constructive  priorily  under  a  new 
mortgage.^ 

The  main  difficulty  results  from  the  circumstance  that  equity 
asserts  a  rule  more  favorable  to  the  mortgagee  out  of  regard  to  the 
true  intent  of  the  transaction.  While  in  equity  the  mortgage  of 
future-acquired  chattels  does  not  pass  the  title  completely,  it  never- 
theless creates  in  the  mortgagee  an  equitable  interest;  and  this 
equitable  interest  is  upheld  as  against  judgment  creditors  and 
others,  upon  the  theory  that  the  mortgage,  though  inoperative  as 
an  instrument,  operates  to  transfer  the  beneficial  interest  to  the 
mortgagee  as  soon  as  the  property  is  acquired ;  the  mortgagor,  if 
need  be,  becoming  a  trustee  for  the  mortgagee  before  the  latter 
takes  personal  possession  of  the  thing.'     But  at  all  events,  the 


S.  See  Barnard  v.  Eaton,  2  Cosh. 
294;  Codman  v.  Freeman,  3  Gush. 
306;  Ranlett  v.  Blodgett,  17  N.  H. 
908.  And  see  Mowry  v.  White,  21 
Wis.  417;  Hamilton  v.  Rogers,  S  Md. 
301.  The  mortgage  of  a  customer's 
future  possible  accounts  is  not  good 
against  third  persons.  Puroell  v. 
Mather,  35  Ala.  570.  See  alto  Jones 
CShatt.  Mort.,  §§  138^169,  and  cases 
cited,  where  this  subject  is  exhaust^ 
ively  presented.  Effect  of  chattel 
mortgage  on  crops  and  after-acquired 
property.  Book  13,  N.  Y.  Rpts., 
Bender's  ed.,  note,  p.  938;  Book  29, 
N.  Y.  Rpts.,  Bender's  ed.,  note,  p. 
434.  Mortgages  on  crop,  termination 
by  death.  Book  26,  N.  Y.  Rpts., 
Bender's  ed^  note,  p.  24. 

9.  Holroyd  v.  Marshall,  10  H.  L. 
Cas.  191,  settles  this  doctrine  for  the 
English  courts  in  a  case  which  ap- 


plied to  the  subsequent  annexation 
or  substitution  of  certain  machinery. 
And  see  Lazarua  v.  Andrade,  5  C.  P. 
D.  318.  Such  was  the  rule  Sustained 
by  Mr.  Justice  Story  still  earlier,  in 
Mitchell  y.  Winsloiw,  2  Story,  630. 
And  to  that  conclusion  is  the  general 
tendency  of  the  later  American  de- 
cisions. See  Beall  ▼.  White,  94  U.  S. 
382;  McCaffrey  ▼.  Woodin,  65  N.  Y. 
459;  and  various  other  cases  cited, 
Jones  Chatt.  Mort.,  §  173,  showing 
that  in  Massachusetts  and  Wisconsin 
at  least  this  rule  has  not  been  favored. 
Authority  to  the  mortgagee  to  en- 
ter and  seise  after-aoquired  chattels 
creates  no  equitsble  interest  per  as. 
Reeve  v.  Whitmore,  4  De  G.  J.  &  S. 
1.  Nor  can  a  valid  lien  in  equity  be 
created  upon  goods  not  specifically 
defined  by  the  instrument  creating 
the  lien.    Belding  v.  Read,  3  H.  &  C. 
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policy  of  our  registry  laws  requiras  that  the  written  chattel  mort- 
gage diall  dearlj  express  its  intention  where  after-aoqnired  prop- 
erty is  to  be  covered  by  it* 

The  circumstance  that  one  attempts  to  mortgage  property  which 
he  does  not  possess  will  not  invalidate  the  mortgage  as  r^ards 
property  which  he  actually  possesses.^ 


§  422.    What  Does  a  Chattel  Mortgage  Secure. 

Usually  a  distinct  indebtedness  described  in  a  promissory  note 
which  forms  part  of  the  mortgage  transaction  is  secured.  But  a 
mere  contingent  indebtedness  may  be  thus  secured :  for  in  either 
a  real  estate  or  personal  mortgage  the  condition  need  not  be  for  the 


955;  Tadmaii  ▼.  D'Bpineuil,  SO  Ch. 
D.  758.  See  further,  Jones  Cbati. 
Mori.,  S§  170-175.  Railway  mort- 
gages usually  cover  after-aoquired 
property.    lb*,  i  175. 

1.  Lormer  ▼.  Allyn,  64  Iowa,  71^5, 
21  N.  W.  149;  Montgomery  v.  Chase, 
30  Minn.  13S. 

As  to  after-aoquired  property,  see 
Robson  ▼.  Dailey,  130  N.  Y.  S.  1036 
(S.  C.  Eq.  T.,  1911) ;  Miner  ▼.  Na- 
tional Co.,  167  Mich.  42,  132  N.  W. 
466;  Johansen  Go.  v.  AUes,  197  Fed. 
274,  116  C.  C.  A.  636;  Williams  ▼. 
Kimball  Ck>.,  188  Mo.  App.  646,  176 
S.  W.  478  (substituted  chattels). 

The  offspring  of  a  female  animal 
mortgaged  is  subject  to  the  encum- 
brance. McCarver  v.  Qriflln,  69  So. 
920  (Ala.  Sup.,  1915) ;  In  re  Dunton, 
114  Me.  270,  95  Atl.  1038. 

a.  Gktrdner  v.  McEwen,  19  N.  Y. 
123;  Voorhis  v.  Langsdorf,  31  Mo. 
451.  We  may  add  that  the  mort- 
gage of  a  specific  number  of  articles 
of  a  particular  kind  in  a  place  where 
other  like  articles  are  kept  will  confer 
upon  the  mortgagee  a  right  of  selec- 
tion.    Call  ▼.  Gray,  37  N.  H.  428. 


And  although  the  thing  mortgaged 
be  repaired  and  ehanged,  the  identity 
of  the  thing  <«maining,  and  its  value 
not  being  materially  increased,  the 
right  of  property  in  the  mortgagee  is 
not  thercA)y  altered.  Comins  ▼.  New- 
ton,  10  Allen,  518;  Putnam  ▼.  Gash- 
ing, 10  Gray,  334;  Crosby  ▼.  Baker, 
6  Allen,  295.  Moving  the  mortgaged 
goods  from  one  place  to  another  does 
not  destroy  the  mortgagee's  title, 
though  it  might  increase  the  dii&cul^ 
of  establishing  them  as  the  goods 
covered  by  his  mortgage.  Whelden 
V.  Wilson,  44  Me.  1.  The  fact  that 
the  goods  mortgaged  were  in  part 
perishable  does  not  necessarily  avoid 
the  mortgage.  Googins  v.  Oilmore, 
47  Me.  9.  Nor  that  the  value  of  the 
mortgaged  goods  has  greatly  increased 
since  the  date  of  the  mortgage,  espe- 
cially if  they  were  mortagged  when 
in  an  unfinie^ied  state.  Perry  v.  Pet- 
tingill,  33  N.  H.  433.  And  see  Comins 
V.  Newton,  10  Allen,  518.  As  to  a 
sufficient  description  of  things  in  an 
unfinished  state,  see  Lawrence  v. 
Evtarts,  7  Ohio  St.  194. 
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payment  of  any  definite  sum  of  money.  ^  Indeed,  it  is  not  essen- 
tial that  the  mortgage  should  secure  any  payment  whatever,  for  it 
may  secure  the  performance  of  any  obligation  on  the  mortgagor's 
part.^  Afi  between  mortgagor  and  mortgagee  the  recitals  of  a 
mortgage  may  establish  a  consideration  in  a  suit  involving  title 
to  the  thing ;  but  where  a  mortgage  •appears  prima  facie  fraudulent 
as  to  creditors,  the  mortgage  should  be  able  to  show  some  legal  and 
valid  consideration.^  Parol  evidence  is  admisjible  to  show  the 
purpose  for  which  a  chattel  mortgage  was  executed,  or  to  identify 
a  note  intended  to  be  secured  by  it;  nor  is  the  full  expression  of 
consideration  essential  in  the  mortgage  instrument,  provided  the 
transaction  be  bona  fide  established  and  the  description  be  such 
that  inquiry  aliunde  would  enable  subsequent  creditors  to  ascertain 
the  extent  of  the  incumbrance.^ 

A  chattel  mortgage  made  to  secure  future  advances  is  valid; 
and  in  general  a  debt  whidi  is  wholly  future  may  be  secured  and 
not  merely  a  present  or  a  pre-existing  debt^     Nor  need  the 


8.  Goddard  y.  Sawyer,  9  Allen,  78$ 
Treat  ▼.  Gilmore,  49  Me.  34;  Ripley 
y.  Larnumth,  56  Barb.  Zl;  Robinson 
V.  Hill,  15  N.  H.  477 ;  Byram  ▼.  Gor- 
don, 11  Mich.  531. 

4.  lb.;  Hellyer  ▼.  Briggs,  55  Iowa, 
185;  Jones  Chatt.  Mort.,  §§  79-83. 
Aa  to  taking  such  security  as  guar- 
antor, see  Preble  v.  Conger,  66  lU. 
370. 

5.  Tifft  v.  Barton,  4  Denio,  171; 
Kranert  ▼.  Siinon,  65  111.  344;  Jones 
Ohatt.  Mort.,  §§  80,  81.  A  mortgage 
nuiy  be  valid  though  the  security  be 
not  wholly  for  the  mortgagee's  bene- 
fit. Morse  v.  Powers,  17  N.  H.  286; 
Jones  Chatt.  Mort.,  %  84.  As  to  the 
rule  of  bond  fide  party  for  value 
against  the  true  owner  of  property, 
as  applied  here,  see  Jones  Chatt. 
Mort.,  §  81;  Tiffany  v.  Warren,  37 
Barb.  571;  Thompson  ▼.  Van  Vech- 


ten,  27  N.  T.  568;  Craft  ▼.  Russell, 
67  Ala   9. 

6.  McKinster  v.  Barboock,  26  N.  T. 
378 ;  Bainbridge  v.  Richmond,  17  Hun, 
391;  Jones  Chatt.  Mort.,  §§  89,  90, 
96;  Partridge  v.  Swaaey,  46  Me.  414. 
But  a  mortgage  which  gives  a  totally 
false  description  of  the  security  cannot 
be  reKed  on  at  law;  for  the  instru- 
ment should,  if  proper,  be  reformed  in 
equity.    Jones,  §  88. 

7.  Jones  ▼.  Guaranty  Co.,  101  U.  S. 
622;  Brown  v.  Kiefer,  71  N.  Y.  610; 
Barnard  v.  Moore,  8  Allen,  273 ;  Speer 
▼.  Skinner,  35  111.  282;  Ackerman  v. 
Hunsicker,  85  N.  Y.  43;  Jones  Chatt. 
Mort.,  §  94;  Lawrence  v.  Tucker,  23 
How.  14;  Googins  v.  Gilmore,  47  Me. 
9;  Chaffee  v.  Atlas  Co.,  43  Neb.  224. 
Local  statute  may  affect  this  rule. 
See  Page  v.  Ordway,  40  N.  H.  253; 
Farmers'  Bank  ▼.  Bell,  176  S.  W.  922' 
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amount  of  intended  advances  be  stated  in  the  mortgage  instra- 
ment,  if  the  purpose  be  described  with  reasonable  certainly.'  But 
to  give  effect  to  such  a  mortgage  as  against  a  hana  fide  purchaser, 
judgment  creditor,  or  intervening  lien-daimant,  the  mortgagee 
should  be  able  to  e^ow  that  he  has  made  the  contemplated  advances 
or  incurred  the  liability  mentioned  and  that  the  debt  or  liability  is 
still  outstanding;'  for  advances  made  after  the  mortgagee  has 
actual  notice  that  others  have  acquired  bona  fide  rights  for  value 
in  the  property  will  be  postponed  to  them,  unless  the  circumstances 
mado  it  essential  that  the  mortgagee  should  extend  the  risks  which 
his  security  was  intended  to  protect*  A  mortgage  cannot  in  gen* 
eral  be  extended  so  as  to  cover  advances  not  contemplated  at  the 
time  of  its  execution ;  for  this  is  matter  for  a  new  mortgage  be- 
tween the  parties  which  regards  the  intervening  priorities  of 
others.^  Nor  can  a  mortgage  securing  a  debt  of  a  fixed  amount  or 
description  be  so  extended  as  to  become  a  lien  for  another  and 
different  indebtedness  not  so  expressed.^  But  the  rule  has  been 
that  a  mortgage  need  not  show  on  its  face  that  it  was  meant  to 
comprehend  future  dealings  and  indebtedness,  since  creditors  may 
be  put  to  their  own  inquiry  on  such  points ;  *  yet  it  is  better  and 
safer  to  express  the  idea  in  the  mortgage  instrument. 

§  423.    Mortgages  Made  Under  a  Qualified  Title,  etc. 

It  is  not  necessary  that  the  mortgagor  should  have  the  absolute 
title  to  property  which  is  the  subject-matter  of  the  mortgage ;  ^ 

(Tex.  Civ.  App.,  1915) ;  Buck  v.  Buck,  ▼.  McCheaney,  86  N.  Y.  242;  Jones 

162  Cal.  300,  122  Pac.  466.  Ohatt.  Mort.,  §§  94,  97. 

8.  Jarratt  v.  McDaniel,  32  Ark.  598.  S.  Davenport  v.  McChesney,  86  N. 
A  false  description  should  be  reformed  Y.  243 ;  Monnot  v.  Ibert,  33  Barb. 
in  equity  t)efore  legal  remedies  may  24. 

be  pursued.     See   Follett   v.   Heath,  8.  Jones,  §   91;   Mueller  v.  Provo, 

15  Wis.  601;  Webb.  v.  Stone,  4  Post.  80   Mich.    475;    Harrington   v.    Sam- 

262.  pies,  36  Minn.  200. 

9.  Jones  Chatt.  Mort.,  §  94.  4.  Jones,  §  96. 

1.  Franklin  v.  Meyer,  36  Ark.  96;  6.  Jones  Chatt.  Mort.,  |  114;  Pon- 

Speer  v.  Skinner,  35  111.  282;  Preble  der  ▼.  Rhea,  32  Ark.  435;  Lelaiid  t. 
▼.    Ck>nger,    66   111.    a70;    Davenport     Sprague,  28  Vt.  746. 
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though  the  usual  rules  prevail  as  to  a  paramount  owner  whose 
assent,  express  or  implied,  has  not  been  given.^  So  maj  the 
owner  of  a  chattel  not  in  possession  (as,  for  instance,  where  he  has 
already  pledged  it  or  a  bailee  has  a  lien  upon  it)  make  a  valid 
mortgage  of  the  thing  subject  to  a  pre-existing  pledge  or  lien ;  in 
which  case  notice  to  the  pledgee  or  lien-claimant  perhaps  (or  a 
registry  of  the  instrument)  would  be  proper/  And  there  may  be 
a  prior  and  junior  mortgage  of  the  same  chattel.^ 

One  in  possession  of  property  under  a  conditional  sale  may 
mortgage  his  interest,  sudi  as  it  is,  and  on  payment  of  the  price 
the  mortgage  will  become  valid.^  On  the  other  hand,  a  vendor 
who  has  sold  chattels  conditionally  may  mortgage  his  own  interest^ 

§  424.    Mortgage  Should  Conform  to  Legislative  Pcdicy,  etc 

Transactions  of  this  character  should  be  entered  into  bona  fide, 
and,  like  any  other  contract,  should  not  only  be  entered  into  by 
competent  parties  by  way  of  mutual  agreement,  but  conform  to 
good  morals  and  legislative  policy.^ 


6.  Supra,  §  406;  Stanley  ▼.  Gaylord, 
1  Cu9h.  536;  Malcom  v.  Loveridge, 
IS  Barb.  372;  Glaze  ▼.  Blake,  66  Ala. 
379.  Afl  to  eubsequent  ratification 
bj  the  true  owner,  see  Jonee  Ghatt. 
Mort.,  S  lid;  in  Mass.  250. 

7.  Joneft  Ghatt.  Mort.,  §  115;  Pin- 
dell  ▼.  6room»,  IS  B.  Mon.  501;  Gase 
▼.  Woleben,  52  Iowa,  389. 

8.  Smith  v.  Goolhaugh,  21  Wis. 
427. 

9.  Grompton  v.  Pratt,  105  Mass. 
255 ;  Jones  Ghatt.  Mort.,  §  117.  And 
see  Holman  v.  Lode,  51  Ala.  287. 

1.  Everett  ▼.  Hall,  67  Me.  497; 
Jones  Ghatt.  Mort.,  §  118. 

So,  too,  as  to  a  mortgage  of  chat- 
td«  hy  one  holding  possession  under 
a  lease  for  a  purchase  fay  instalment, 
see  Ghase  ▼.  Ingalla,  122  Mass.  381; 
Gurrier   ▼.   Knapp,    117   Mass.    324. 


And  as  to  other  interests  in  personal 
property  which  may  become  absolute 
by  perfecting  some  executory  contract, 
see  Jones  Ghatt.  Mort.,  §  117;  For- 
man  v.  Proctor,  9  B.  Mon.  124. 

8.  Thus  a  mortgage  made  to  secure 
a  debt  for  spirituous  liquors  would, 
under  the  statutes  of  some  States,  be 
Toid.  See  Brigham  ▼.  Potter,  14 
Gray,  522.  But  see  Trott  v.  Irish,  1 
Allen,  481.  But  the  party  out  of 
possession  of  property  illegally  mort- 
gaged by  him  occupies  the  worse 
position  for  seeking  to  recover  it. 
Bagg  V.  Jerome,  7  Mich.  145.  And 
see  §  398.  By  the  statutes  of  some 
States  a  mortgage  founded  in  usury 
is  void  or  voidable.  Thompson  v. 
Van  Vechten,  27  N.  Y.  568.  See  §S 
248-290,  supra,  on.  Interest  and  Usury. 
And    legislation    sometimes   requires 
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{  425.  Rules  of  Delivery,  Registry,  etc ;  Local  Statutes  Require 
Registry. 
Thirdly,  we  are  to  consider  the  rules  of  delivery,  rq^istry,  and 
priority  of  title.  And  here  we  find  that  legislation  essentially 
alters  much  of  the  common  law  pertaining  to  chattel  mortgages, 
and  requires  certain  formalities  to  be  pursued,  without  which  a 
mortgagee's  title  is  at  least  precarious  as  r^ards  the  mortgagor, 
and  of  no  avail  against  third  parties  whose  bona  fide  rights  may 
have  intervened.  To  pursue  the  details  of  the  later  American 
legislation  in  this  respect  would  be  improfitable ;  ^  and  scarcely 
less  so  to  recount  the  numerous  decisions  which  constantly  arise 
under  the  registration  acts  of  the  different  States.  But  it  may  be 
generally  stated  that  the  object  of  this  legislation  is  not  so  much 
to  guard  or  affect  the  reciprocal  rights  of  mortgagor  and  mort- 
gagee, as  to  prevent  subsequent  purchasers,  incumbrancers,  and 


the  debt,  liabiltiy,  or  agreement  to 
be  strictly  between  mortgagor  and 
mortgagee.  Parker  y.  Morrison,  46 
N.  H.  280.  And  see  Belknap  ▼. 
Wendell,  11  Foet.  92.  There  should 
be  the  assent  of  both  parties  to  the 
transaction ;  for  which  reason  a  mort- 
gage made  by  a  debtor,  without  the 
creditor's  knowledge  or  assent,  !» 
held  to  be  inoperative.  Oxnard  ▼. 
Blake,  45  Me.  602;  Welch  ▼.  Sackett, 
12  Wis.  243.  Nor  can  a  mortgage 
hold,  whi<di  is  "made  with  the  in- 
tent to  hinder,  delay,  or  defraud 
creditors,"  —  both  parties  participat- 
ing in  this  design, —  according  to  the 
general  policy  of  English  and  Ameri- 
can legislation.  Rich  v.  Levy,  16  Md. 
74;  Stein  v.  Hermann,  23  Wis.  132; 
Meixsell  v.  Williamson,  35  Dl.  529; 
Conkling  v.  Shelley,  2S  N.  Y.  360. 
And  see  as  to  ill^^i'l  consideration, 
Ck>ntinental  Co.  v.  J.  F.  Madden,  140 
Ga.  39,  78  8.  E.  460. 

In  a  few  States  statutory  restric- 
tions are   placed  upon   the   subject- 


matter  of  chattel  mortgages.  See 
Jone»  Chatt.  Mort,  §§  121,  122.  Aa 
to  the  mortgage  of  fixtures,  see  8uprf^ 
§§  114,  124;  Jones  Chatt.  Mort  SS 
123-137. 

Contests  between  mortgagees  and 
attaching  creditors  over  chattels  are 
frequently  so  sharp  and  bitter  that  it 
behooves  one  who  takes  any  by  way 
of  mortgage  eecurity  to  have  a  good 
inatrument  drawn  up,  and  to  see  that 
the  property  g^ven  in  security  and 
the  thing  to  be  secured  are  both 
plainly  described  and  clearly  identi- 
fied in  it.  The  essential  question  is 
quite  apt  to  be  one  of  honest  inten- 
tion in  such  caseft;  written  expres- 
sions may  make  this  honest  intention 
manifest,  while  general  and  mislead- 
ing descriptions  in  a  mortgage  ought 
to  throw  a  doubt  over  a  mortgagee's 
title  where  other  creditors  contest  it. 

8.  Necessity  for  filing  chattel  mort- 
gage and  when  it  should  be  filed. 
Book  25,  N.  T.  Rpts.,  Bender's  ed., 
note,  p.  773. 
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attaching  creditors  from  being  imposed  upon  by  their  joint  artifice 
and  fraud.  Transfers  of  interests  in  chattels,  when  made  without 
some  delivery,  actual  or  symbolical,  of  the  thing,  are  very  objec- 
tionable, even  though  the  parties  to  the  transaction  be  content  to 
have  it  so ;  for  the  original  owner,  who  has  incumbered  his  prop- 
erty, may  thus  keep  up  a  fictitious  credit,  and  peril  the  interests 
of  those  with  whom  he  deals  outside,  by  appearing  to  their  eyes 
the  same  continuous  owner. 

Hence  is  it  that  our  local  statutes  now  make  it  essential  for 
chattel  mortgages  to  be  in  writing  and  formally  executed,  in  order 
to  prevail  against  such  interested  third  parties  without  notice; 
and  furthermore  require^  in  absence  of  delivery  of  the  property  to 
the  mortgagee,  that  this  instrument  be  duly  spread  out  upon  the 
public  records.  The  recording  or  filing  of  a  mortgage  is  generally 
equivalent  to  a  diange  of  possession  under  such  legislation.  In 
this  aspect,  then,  the  law  of  chattel  mortgages  comes  to  resemble 
more  closely  than  ever  that  of  real-estate  mortgages;  and  it  is 
customary  in  these  days  for  registry  and  non-possession  before 
default  to  characterize  one  class  of  these  transactions  as  well  as  the 
other/     Notice  by  record  is  made  effectual  by  such  legislation 


4.  Making  all4ywa]ioe  for  the  many     And  see  Jones  Chatt.  Mori.,  §§  24S- 


»hade»  of  difference  in  our  State  legis- 
lation, it  may  be  said  generally, 
that  these  statutes  require  either 
registry  or  delivery  of  the  goods  in 
order  to  make  the  mortgage  hold; 
but  not  usually  both  registry  and  de- 
livery. And  the  place  of  record  is 
usually  where  the  mortgagor  resides, 
or  where  he  resides  and  has  his  place 
of  business.  Gall  v.  Gray,  37  N.  H. 
428;  Langworthy  v.  Little,  12  Gush. 
109;  Henderson  v.  Morgan,  26  111. 
431;  Bevans  v.  Bolton,  31  Mo.  437; 
Weed  V.  Standley,  12  Fla.  166;  Bood 
V.  Welch,  28  Gonn.  157;  Kuhn  v. 
Graves,  9  Iowa,  303 ;  Rich  v.  Roberts, 
50  Me.  395;  Matlock  v.  Straughn,  21 
Ind.   12S;   U.  S.  Dig.  Mortgage,  49. 


274,  where  the  cases  are  considered 
at  length;  Stewart  v.  Piatt,  101  U.  S. 
731.  As  to  registry  under  English 
statutes,  see  Keith  v.  Burrows,  1 
G.  P.  D.  722.  The  subsequent  re- 
moval of  the  mortgagor  to  a  new 
place  does  not  make  a  new  record 
necessary  in  such  place.  Brigham  v. 
Weaver,  6  Gush.  298;  Barrows  v. 
Turner,  50  Me.  127;  Jones,  §  260. 
And  see  Smith  v.  McLean,  24  Iowa, 
322.  See,  further,  Vaughn  v.  Bell, 
9  B.  Monr.  447;  Fowler  v.  Merrill, 
11  How.  375;  Oxnard  v.  Blake,  45 
Me.  602;  De  Gourcey  v.  Little,  4 
Green  (N.  J.),  115.  As  to  the  date 
when  the  record  takes  effect,  see 
Holmes  ▼.  Sprool,  31  Me.  73;  Hand- 
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from  the  time  that  the  inBtrmneiit  is  left  for  record  at  die  proper 
office;  and  such  record  notice  chargea  the  public  and  gives  full 
priority  to  the  mortgage.^  And  in  some  States  the  mortgage 
ceases  to  be  valid  against  subsequent  purchasers  of  the  property 
in  good  f aithy  and  lien-creditors  of  the  mortgagor,  after  the  expira- 
tion of  a  certain  period  from  the  original  filing  for  record,  imless  it 
is  registered  anew.^ 


1^  V.  Howe,  Z2  Me.  5(M);  Cimig  ▼. 
Dimock,  47  111.  308.  For  formalities 
oonnected  with  the  record,  and  the 
recording  cheer's  duties,  eee  Head  ▼. 
Qoodwin,  37  Me.  181;  McLarren  ▼. 
Thompeon,  40  Me.  284;  McCord  ▼. 
Cooper,  30  Ind.  9;  Jordan  ▼.  Fams- 
wortk,  15  Gray,  517;  Swift  v.  Hall, 
23  Wi».  532;  Case  v.  Jeweit,  13 
Wis.  408;  Porter  ▼.  Dement,  35  IlL 
478;  Woodruff  ▼.  Phillips,  10  Mich. 
500;  Jones  Ohatt.  Mort.,  |  248. 

Limitations  as  to  the  value  or  the 
•pecies  of  secured  property  requiring 
record  are  to  be  found  in  some  of 
the  statutes.  See  Newby  ▼.  Hill,  >  2 
Met.  (Ky.)  530;  Bither  ▼.  Buswell, 
51  Me.  001.  And  see,  as  to  mort- 
gage of  a  legacy,  Marsh  v.  Wood* 
bury,  1  Met.  436. 

S.  Miller  ▼.  Whitson,  40  Mo.  97; 
Parker  ▼.  Palmer,  13  R.  I.  350;  Jones 
Chatt.  Mort.,  §  270;  Gorham  ▼.  Sum- 
mere,  25  Minn.  81. 

Statutes  of  our  States  relating  to 
the  record  of  chattel  mortgages  are 
Sometimes  extended  expressly  to 
ships  and  veeseU.  ^tna  Ins.  Co.  ▼. 
Aldrich,  20  K  Y.  92.  But  in  general 
the  United  States  registry  acts  here 
apply,  and  State  record  is  presumably 
dispensed  with.  See  supray  c.  1; 
Wood  V.  Stockwell,  55  Me.  76 ;  Veazie 
T.  Somerby,  5  Allen,  280. 

A  mortgage  imperfectly  acknowl- 
edged is  rendered  invalid  as  against 


•ofasequent  purchasers  and  creditors 
of  the  mortgagor,  by  the  statute  rule 
of  some  States.  Jones  Chatt.  Mort., 
§  248;  Frank  v.  Miner,  50  HI.  444. 
A  mortgage  wUdi  embraces  both 
real  and  personal  property  ought  to 
be  recorded  twice  in  conformity  with 
the  registry  laws  respectivdy  applica- 
ble to  real  and  personal  property. 
Jones  Chatt.  Mort.,  §  279.  But  sepa- 
rate instruments  of  mortgage  would 
be  here  desirable.  See  Stewart  v. 
Beale,  68  N.  T.  629.  As  to  recording 
a  mortgage  of  fixtures,  see  Jones, 
§  281.  And  as  to  recording  a  sched- 
ule wiiich  forms  part  of  the  diattel 
mortgage,  see  Sawyer  v.  Pennell,  19 
Me.  167;  Chapin  v.  Cram,  40  Me. 
561. 

6.  See  Dillingham  v.  Bolt,  37  N.  T. 
198;  Hill  ▼.  Beebe,  3  Kern.  556;  27 
N.  Y.  508;  Wetherell  v.  Spencer,  3 
Mich.  123;  Paine  v.  Mason,  7  Ohio 
St.  198;  Edson  v.  Newell,  14  Minn. 
2^;  National  Bank  v.  Sprague,  20 
N.  J.  Eq.  13;  Jones  Chatt  Mort., 
§S  286-298.  Delivery  of  a  chattel 
mortgage  for  record  will  not  avail,  if 
both  execution  and  delivery  were  for 
absent  parties  wbo  were  thus  made 
mortgagees  without  their  knowledge. 
Welch  V.  Sackett,  12  Wis.  243. 

Record  operates  as  a  constructive  no- 
tice. See  Third  Nat.  Bank  v.  Nat.  Bank 
of  Commerce,  139  S.  W.  665  (Tex. 
Civ.  App.,  1911) ;  Vander  Weyden  v. 
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Where  the  chattel  mortgage  is  properly  recorded  in  the  State 
where  it  was  executed  and  the  goods  were  situated,  the  mortgagee 
prevails  over  a  purchaser  for  value  in  another  State  without  notice, 
whither  the  mortgagor  removed  the  goods.^ 


§  426.    The  Same  Subject;   Effect  of  Unrecorded  Mortgage. 

The  registry  of  an  instrument  operates  as  constructive  notice 
of  title.  Now  it  is  a  familiar  principle  of  equity  that  actual 
notice  to  any  interested  party  will  dispense  with  a  constructive 
notice;  and  in  some  States  it  is  held  that  any  existing  creditor  or 
purchaser,  who  has  actual  notice  of  a  prior  unrecorded  chattel 
mortgage,  can  claim  no  priority  on  the  ground  that  the  mortgage 
was  not  registered.^  But  the  practice  in  this  respect  is  not  uni- 
form ;  for  in  various  States  such  legislation  declares,  that  an  un- 
recorded mortgage  or  even  a  recorded  mortgage  imperfectly 
executed,  cannot  avail  even  against  purchasers  with  actual  notice, 
if  the  goods  remain  in  the  mortgagor's  possession ;  ^    and  under 


Goors,  5^  Gol.  298,  121  Pac.  155; 
Hayes  v.  Taylor,  35  S.  D.  320,  &2 
N.  W.  116  (notice  actual) ;  Shorter 
V.  Dail,  122  Md.  101,  89  AtL  320; 
RothcMld  V.  Van  Alstine,  90  Neb. 
441,  133  N.  W.  843  (attachment). 
As  to  lienholder's  priority,  bee  Na- 
tional Citizens'  Bank  y.  McKinley, 
lis  Minn.  162,  136  N.  W.  579;  Boat- 
men's Bank  v.  Fritzlen,  221  Fed.  145, 
137  C.  C.  A.  45  (lien  for  feeding) ; 
Nelson  v.  First  Nat.  Bank,  184  III. 
App.  349   (innkeeper). 

Noo-execation  and  non-record  con- 
sidered in  CommonTvealth  Trust  Ck>. 
v.  Salem  Co.,  77  N.  H.  146,  89  Atl. 
452;  Gibson  v.  Linthieum,  150  Pac. 
908  (Okla.  Sup.,  1915).  An  unre- 
corded mortgage  may  be  good  as  be- 
tween the. original  parties.  Hof  v. 
Mager,  168  App.  Div.  318,  154  N.  T. 
S.  60.  Possesion  of  the  property  is 
prima    faoie    notice    of    due    title. 


Levitt  V.  Brendell,  163  Iowa,  67,  144 
N.  W.  19. 

7.  Newsum  v.  Hoffman,  124  Tenn. 
369,  137  S.  W.  490. 

8.  Smith  V.  Zurcher,  9  Ala.  208; 
Lewis  v.  Palmer,  28  N.  Y.  271 ;  Allen 
v.  McCalla,  25  Iowa,  464;  Hathom 
V.  Lewis,  22  111.  395.  Actual  notice, 
to  be  effectual,  Aould  be  notice  of 
all  which  the  statute  requires  to  be 
recorded.  Sawyer  ▼.  Pennell,  19  Me. 
l&T.  Actual  notice  may  be  proved 
by  facts  and  circumstances;  but  the 
burden  is  upon  the  party  alleging 
actual  notice  to  show  it.  Rogers  v. 
Pierce,  12  Neb.  48;  Piper  v.  Hilliard, 
58  N.  H.  198,  295 ;  Jones  Chatt.  Mort., 
§S  309,  310.  Validity  as  to  creditors 
of  unfiled  chattel  mortgage.  Book 
28,  N.  Y.  Rpts.,  Bender's  ed.,  note, 
p.  120. 

9.  Rich  V.  Roberts,  48  Me.  548; 
Travis  v.  Bishop,  13  Met.  304;  Mc- 
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any  circnmfitanoes  the  rule  is  frequently  made  a  matter  of  nme 
statute  construction.^  Even  where  the  statute  expressly  states 
that  no  mortgage  AbH  be  valid  unless  recorded  as  against  ered- 
Itors,  still  an  unrecorded  mortgage  is  lately  held  valid  against  sub- 
sequent creditors.^ 

But  as  concerns  mortgagor  and  mortgagee,  and  all  parties  other 
than  subsequent  purchasers  or  incumbrance  and  lien  creditors  of 
the  mortgagor,  it  is  quite  different.  A  mortgago  of  personal  prop- 
erty on  proper  consideration  may  be  pronounced  good  as  between 
the  parties  to  it  without  any  record  or  change  of  possession,  inas- 
much as  it  amounts  at  all  events  to  an  executory  agreanent  which 
is  obligatory  and  ought  to  be  enforced.^  A  mortgage  furthermore 
is  good  between  the  parties  to  it,  although  it  does  not  conform  to 
such  statute  requirements  as  relate  to  the  record  or  execution  of  the 
instrument.^  At  present,  however,  imder  the  policy  of  our  State 
legislation,  either  an  actual  delivery  of  the  mortgaged  goods  to  the 
mortgagee,  or  a  record  of  the  mortgage,  is  usually  made  essential 
to  perfect  the  title  in  him,  though  rarely  are  both  deemed  neces- 
sary; and  as  to  a  written  instrument  of  mortgage,  this  is  so 
important  that  in  some  States  a  delivery  of  chattels  as  collateral 
security  without  any  written  instrument  conformable  to  the  statute 
would  not  be  regarded  as  a  mortgage  at  all.^  Any  delay  in  re- 
cording a  chattel  mortgage  does  not,  however,  as  a  rule,  affect  its 
validity  as  between  the  parties  to  the  transaction,  or  with  reference 


Court  V.  Myers,  8  Wis.  ^6;  Wilson 
▼.  Milligan,  75  Mo.  41;  Wilson  ▼. 
Leslie,  20  Ohio  St.  161;  Lockwood  v. 
Slevin,  2S  Ind.  124;  Jones  Ch&tt. 
Mort.,  §  314.  Under  somie  statutes 
notice  of  a  mortgage  not  filed  does 
not  affect  creditors,  but  does  affect 
subsequent  purchasers  and  mortga- 
gees. Farmers'  Loan  Go.  ▼.  Hen- 
dricken,  25  Barb.  484;  Sayre  ▼. 
Hewes,  32  N.  J.  Eq.  652 ;  Jones  Chatt. 
Mort.,  §  318. 

1.  See  Jones  Chatt.  Mort.,  S§  308^ 
318,  and  cases  cited. 


a.  Holt  v.  Crucibk  Steel  Co.,  224 
U.  S.  262,  32  S.  Ct.  414. 

8.  See  U.  S.  Dig.  Mortgage,  Suppl. 
423;  Johnson  v.  Jeffries,  30  Mo.  623; 
supra,  §  418. 

4.  Jones  OtMti.  Mort.,  §  237,  and 
cases. 

5.  See  Day  ▼.  Swift,  48  Me.  368; 
Wooster  v.  Sherwood,  25  N.  T.  278; 
Call  ▼.  Gray,  37  N.  H.  426;  Byram 
V.  Gordon,  11  Mich.  531;  Hodgson 
V.  Butts,  3  Cr.  140;  preceding  sec- 
tion. 
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to  utter  strangers  or  wrong-doers;  bat  the  mortgage  continues 
ineffectual  only  as  against  intervening  purchasers  or  incumbrano- 
ers  and  creditors  with  lien ;  ^  and  (as  we  have  seen  the  rule  to  be 
in  certain  States)  only  of  any  such  of  these  as  have  had  no  actual 
notice  in  season.'  Goneral  creditors  without  a  lien  on  the  thing 
could  not  impeach  such  mortgage  except  as  being  fraudulent  or  as 
giving  an  unrighteous  preference  under  a  bankrupt  or  insolvent 
law.® 

One  of  two  things^  however,  the  mortgagee  should  do  to  make 
his  title  complete, — either  cause  the  mortgage  to  be  recorded,  or 
else  take  possession  of  the  property,  as  he  has  a  right  to  do ;  sup- 
posing, besides,  that  he  has  already  had  the  mortgage  instrument 
itself  delivered  to  him  or  his  agent  When  the  registry  acts  are 
duly  complied  with,  or  possession  is  taken  by  the  mortgagee,  the 
mortgage  becomes  valid  and  operative  so  as  to  protect  the  mort- 
gaged property  from  creditors  not  having  already  made  a  levy  of 
execution  or  attachment,  and  subsequent  purchasers  from  the 
mortgagor.^ 


6.  Westcott  ▼.  Guim,  4  Duer,  107; 
Erans  v.  Herring,  3  Dutch.  243; 
Pratt  ▼.  Harlow,  16  Gray,  371>;  CJoe 
▼.  Columbub,  Ac.  R.  R.  Co.,  10  Ohio 
St.  372. 

7.  See  qualifications  of  thia  rule  in 
preceding  section,  under  the  statutes 
of  some  States. 

8.  Thompson  ▼.  Van  Vechten,  27 
K.  Y.  568;  Jones  Ghatt.  Mort.,  § 
245. 

9.  See  Brown  ▼.  Webb,  20  Ohio, 
389;  Single  ▼.  Phelps,  20  Wis.  398; 
Bank  of  Rochester  v.  Jones,  4  Oomst. 
497;  Morrow  v.  Tumey,  35  Ala.  131; 
Fromme  v.  Jones,  13  Iowa,  474;  Saw- 
yer y.  Turpin,  91  U.  S.  114;  Jones, 
§  237.  The  recording  or  filing  of  a 
mortgage  being  generally  equivalavt 
to  a  change  of  possession,  the  party 
claiming  under  it  is  relieved  of  the 


burden  of  proving  the  bond  fidet  of 
the  transaction.  Jones  Ghatt.  Mort., 
§  236,  and  cases  cited;  Morrill  ▼. 
Sanford,  49  Me.  566;  Robinson  v. 
Elliott,  22  Wall.  513;  Goles  v.  Glark, 
3  Gush.  399.  An  unfiled  or  unre- 
corded mortgage  is  valid  against  the 
mortgagor's  executor  or  administra- 
tor, just  as  it  is  valid  against  the 
mortgagor  himself.  Jones  Ghatt. 
Mort,  §  239;  Gill  v.  Pinney,  12  Ohio 
St.  38.  The  same  rule  seems  to  be 
preferable  as  concerns  the  insolvent 
estate  of  a  living  or  dead  mortgagor, 
where  no  fraud  is  shown  in  fact. 
Jones,  |§  239,  240,  241;  Stewart  v. 
Piatt,  101  U.  S.  731;  Teatman  v. 
Savings  Institution,  95  U.  S.  764.  But 
see,  for  decisions  to  the  contrary, 
Jones  Ghatt  Mort,  §S  240,  242.  And 
see  as  to  intended  fraud  upon  credit- 
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§  427.    Delivery  and  PosiCBriop>  etc^  Without  Registiy,  etc 

What  change  of  possession,  then,  will  suffice  to  render  the  mort- 
gagee's title  complete  without  a  record  of  the  mortgage?  The 
answer  must  be,  such  change  as  the  property  admilB  of ;  and  this 
will  depend  upon  circumstances,  as,  for  instance,  the  nature  of  the 
property  and  its  situation.'  A  mortgagee  has  been  deemed  in 
actual  possession  as  against  attaching  creditors  of  the  mortgagor, 
where  he  has  placed  a  keeper  over  the  mortgaged  goods,  though 
concealing  somewhat  the  purpose  of  the  keeper's  presence  out  of 
regard  for  the  mortgagor's  family;  or  where  some  other  stranger 
has  taken  possession  as  the  mortgagee's  agent,  notwithstanding  the 
goods  are  still  left  on  the  mortgagor's  premises.^  Mortgaged 
property  may  in  general  be  delivered  to  and  kept  by  a  hand  fide 
agent  of  the  mortgagee.^  No  formal  ceremony  is  essential.  But 
where  mere  words  of  delivery  are  used,  and  the  goods  continue 
upon  the  mortgager's  premises,  either  under  his  personal  chai^ 
or  that  of  his  own  former  agent,  no  sufficient  change  of  possession, 
generally  speaking,  takes  place  as  against  the  public/    And  to 


OTB,  Fourth  Nat.  Bank  v.  Willing- 
ham,  213  Fed.  2W,  229,  129  C.  G.  A. 
563. 

1.  Fry  ▼.  Miller,  45  Penn.  St.  441 ; 
Morse  v.  Powers,  17  N.  H.  286. 

a.  See  Morae  v.  Powers,  17  N.  H. 
286;  Laflin  v.  Ghriffiths,  35  Barb.  58; 
Carpenter  ▼.  Snelling,  07  Mass.  452. 

8.  lb.;  McPartland  v.  Read,  11  Al- 
len, 231;  Wheeler  ▼.  Nichols,  32  Me. 
233;  Jones  ▼.  Swayse,  4d  N.  J.  L. 
279;  Jones  Ghatt.  Mort.,  §  180.  If  a 
third  person  be  already  in  possession, 
bis  consent  to  hold  as  the  mortgagee's 
agent  suffices  for  deliyery.  Jones 
Ghatt.  Mort.,  §  183;  Ancona  v. 
Rogers,  1  Ex.  D.  285. 

4.  Menzies  y.  Dodd,  19  Wis.  343; 
Doak  V.  Brubaker,  1  Nev.  218 ;  Doyle 
V.  Stevens,  4  Mich.  87;  Pickard  v. 
Marriage,  L.  R.  1  Ex.  D.  364;  Steele 


y.  Benham,  84  N.  Y.  634.  This  is  the 
reasonable  rule,  because  possession 
continued  by  the  mortgager  or  his 
agent  is  usually  a  badge  of  fraud,  or 
at  least  misleads  the  public.  But  un- 
der some  exceptional  circumstances, 
consistently  with  perfect  good  faith, 
and  particularly  where  lien  creditors 
or  bond  fide  purchasers  are  not  af- 
fected, a  mortgagee  is  permitted  to 
make  the  mortgagor  his  agent  to  keep 
possession,  as  in  the  case  of  a  pledge. 
See  Jones  Ghatt.  Mort.,  §  181 ;  Turner 
y.  Killian,  12  Neb.  580;  Dayton  y. 
People's  Sayings  Bank,  23  Kans.  421. 
Goncurrent  poesebsion  by  mortgagor 
and  mortgagee  is  not  to  be  fayored, 
as  against  third  persons,  without  at 
all  events  seasonable  notice  by  the 
mortgagee  of  his  rights.  See  Flagg 
V.  Pierce,  58  N.  H.  348 ;  Jones,  §  185. 
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Batisfy  the  uaual  legal  requirements,  chattels  mortgaged  tinder  an 
instrument  which  is  not  recorded  ought  not  only  to  be  taken  into 
the  mortgagee's  possession,  but  kept  there.^  A  mortgagee's  posses- 
sion, to  be  effectual  against  the  public,  ought  to  be  actual,  honest 
and  open.^ 

The  danger  of  deceiving  creditors  by  the  possession  of  the  mort- 
gagor does  not  exist  where  the  goods  are  in  the  possession  of  a  third 
person  who  is  not  his  agent,  and  in  such  case  the  necessary  change 
of  possession  is  accomplished  by  an  agreement  by  the  third  person 
to  hold  as  the  agent  of  the  mortgagee/  But  it  has  been  held  that 
the  possession  of  an  agent  of  the  first  mortgagee,  who  agrees  to 
hold  also  for  the  second  mortgagee,  is  not  sufficient  to  uphold  the 
second  mortgage  as  against  the  trustee  in  bankruptcy  of  the  mort- 
gagor.® 

The  mortgagee  of  personal  properly,  in  all  cases  where  there  is 
no  special  agreement  restraining  the  right  of  control  on  his  part, 
may  possess  himself  of  the  property  whenever  he  wishes;  and 
unless  liens  have  meantime  attached  to  the  goods  while  in  the  mort- 
gagor's hands,  his  right  in  this  respect  cannot  be  lawfully  resisted.' 


5.  See  Parshall  v.  Eggart,  52  Barb. 
3G7 ;  Wright  ▼.  Tetlow,  99  Mass.  397 ; 
Hickman  v.  Perrin,  6  Cold.  135 ;  Look 
V.  Comstock,  12  Wend.  244;  Hage  v. 
Campbell,  7S  Wis.  572,  47  N.  W.  179. 
A  change  of  possession  of  part  under 
the  unrecorded  mortgage  will  usually 
protect  the  mortgage  lien  as  to  that 
part.  Jones  Chatt.  Mort.,  §  179; 
Stewart  v.  Smith,  60  Iowa,  275,  14 
N.  W.  Rep.  310.  But  the  burden  to 
prove  delivery  or  a  change  of  poff- 
session  is  upon  the  person  who  claims 
to  bold  under  an  unrecorded  mortgage. 
McCarthy  v.  Grace,  Z3  Minn.  1S2. 

6.  State  V.  Benham,  84  N.  Y.  634; 
Anderson  v.  Broineman,  44  Mich. 
198.  Constructive  or  verbal  posses- 
sion is  not  to  be  favored  in  such 
cases.      Delivery    is    not    completed 


while  a  condition  precedent  oontinnes 
unfulfilled.  Frost  v.  Woodruff,  54 
111.  155;  Weld  v.  Cutler,  2  Gray,  195; 
Jones  Chatt.  Mort.,  §§  186,  187. 

7.  Hodges  V.  Hurd,  47  111.  363; 
Nash  V.  Ely,  19  Wend.  (K.  Y.)  523. 

8.  Moffatt  V.  Beder,  (Kan.), 
137  Pac.  963. 

9.  Whisler  v.  Roberts,  19  HI.  274; 
Foster  v.  Perkins,  4Z  Maine,  168; 
Coty  V.  Barnes,  20  Vt.  78;  Sawyer  v. 
Turpin,  W  U.  S.  114;  Mitchell  v. 
Black,  6  Gray,  100. 

At  common  law  a  mortgage  valid 
against  lien  creditors  could  only  be 
made  by  a  delivery  of  the  property; 
and  one  intent  of  the  registry  stat- 
utes was  to  do  away  with  this  neces- 
sity and  give  even  greater  notoriety 
to  the  transaction,  wbere  record  was 
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It  is  not  unoommon  for  a  chattel  mortgage  to  provide  in  terms  that 
the  mortgagee  may  take  possession  whenever  he  deems  the  debt 
insecure,  in  which  case  the  mortgagee  has  the  immediate  right  of 
possession ;  and  mortgages  of  this  kind  will  be  upheld  generally, 
if  honestly  made  and  recorded  in  due  form.^  But,  again,  it  is  fre- 
quently stipulated  that  the  mortgagor  shall  retain  possession  until 
default  of  payment;  nor  are  such  stipulations  fraudulent  or 
against  the  policy  of  the  law, —  though  here  it  would  be  well  to  add 
a  provision  in  the  mortgage  that  in  case  the  chattels,  or  any  part 
thereof,  shall  be  attached  at  any  time  by  any  person  before  pay- 
ment of  the  money  secured,  or  in  case  the  mortgagor  shall  attempt 
to  sell  them  without  the  mortgagee's  consent,  then  the  latter  shall 
have  the  right  to  take  immediate  possession  of  the  whole  property 
to  his  use*^ 

§  428.    Want  of  Delivery  as  a  Badge  of  Fraud. 

But  the  want  of  a  delivery  and  continuous  change  of  possession 
in  mortgaged  chattels  will  usually,  as  respects  third  parties  with 
lien  claims,  or  those  who  bona  fide  purchase  or  advance  upon  the 
property,  raise  a  presumption  of  fraud.  Such  a  presumption  may 
commonly  be  rebutted;  and  the  issue  of  good  faith  and  honest 
dealing  on  the  part  of  mortgagor  and  mortgagee  in  any  such  case 
belongs  rather  to  a  jury  than  the  court.  Thus  the  modem  English 
doctrine,  and  that  more  generally  adopted  by  American  courts,  is 
that  possession  by  either  a  vendor  or  a  mortgagor  is  only  prima 
facie  a  badge  of  fraud,  and  does  not  exclude  explanations  to  the 


made.  Usually,  then,  delivery  of  pos- 
session  or  record  is  needful.  Jones 
Chatt.  Mort.,  §  176.  But  the  mort- 
gagee may  rightfully  take  possession 
before  any  other  right  or  lien  at- 
tached, lb.,  §  178.  All  such  state- 
ments are,  of  course,  subject  to  legis- 
lative expressions  on  this  point;  for 
in  some  States  either  an  immediate 
delivery  of  the  property,  or  a  record 
of  a  chattel  mortgage,  is  made  indis- 


pensable, lb.;  Wallen  v.  Rossman, 
45  Mich.  333. 

1.  Frost  V.  Mott,  34  N.  Y.  253 ;  Fris- 
bee  V.  Langworthy,  11  Wis.  375. 

a.  For  the  interpretation 'to  be  given 
to  such  stipulations  as  the  above,  see 
Welch  V.  Whittemore,  25  Maine,  86; 
Whitney  v.  Lowell,  33  Maine,  318; 
Prior  V.  White,  12  111.  261;  Woodman 
▼.  Chesley,  39  Maine,  45;  Baboock  v. 
McFarland,  43  III.  3S1. 
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oantrarj.^  Such  possesBion  by  a  mortgagor  b  an  unfavorable  cir- 
cumstance; but  irrespective  of  the  registry  laws  it  may  be  shown 
to  be  consistent  with  honesty  in  the  transaction."^  And  the  fact 
that  the  mortgagor's  possession  is  expressly  provided  for  by  the 
terms  of  the  instrument,  appears  generally  sufi5.cient  to  overcome 
the  presumption  of  fraud  which  might  otherwise  arise;  subject, 
however,  to  registry  statutes.^ 


S.  Jones  Chatt.  Mori.,  §  320,  and 
numerous  cases  dted. 

4.  Conard  v.  Atlantic  Ins.  Co.,  1 
Pet.  386;  Jones  Chatt.  Mort.,  §§  325, 
326,  and  cases  cited.  Possession  un- 
der chattel  mortga^  must  be  actual 
under  the  statute.  Book  4,  N.  Y. 
Rpts.,  Bender  ed.,  note,  p.  699. 

i.  D'Wolf  ▼.  Harris,  4  Mason,  515; 
Barrow  ▼.  Paxton,  5  Jones,  258;  Stiz 
V.  Sadler,  109  Ind.  ^4;  Jones  Chatt. 
Mort.,  §  323.  Validity  of  chattel 
mortgage  retaining  power  to  sell. 
Book  5,  N.  Y.  Rpts.,  Bender  ed.,  note, 
p.  706. 

Other  frauds  under  the  statutes  of 
Elizabeth  and  at  common  law  are 
often  considered  in  connection  with 
chattel  mortgages  and  voluntary  con- 
veyances. See  Jones  Chatt.  Mort., 
§§  333-351.  Fk'audulent  preferences 
under  bankrupt  and  insolvent  laws 
are  likewise  treated  in  this  connec- 
tion,   lb.,  §§  356-366. 

Any  arrangement  between  mortga- 
gor and  mortgagee  which  would  leave 
the  former  in  practical  control  of  the 
property,  with  its  beneficial  enjoy- 
ment and  the  right  of  disposal,  is 
highly  objectionable;  far  more  open 
to  the  suspicion  of  fraud  than  a  mere 
possession  in  the  mortgagor;  and 
where  such  arrangements  can  be  sus- 
tained under  any  circumstances,  they 
are  most  likely  on  the  ground  that 
the  mortgagor  was  disposing  of  the 


property  only  as  the  mortgagee's 
agent,  and  for  applying  of  the  satis- 
faction of  the  security  whatever  might 
be  realized.  But  the  rule  to  be  ap- 
plied in  cases  of  this  sort  is  well 
stated  as  foUows:  Where  a  mor1;gage 
instrument  contains  illegal  provi- 
sions, and  such  as  are  not  reconcil- 
able, on  any  possible  hypothesis,  with 
an  honest  or  legal  intent,  the  law  de- 
clares it  void  upon  its  face,  because 
no  evidence  could  change  its  charac- 
ter. The  cases  in  which  this  absolute 
and  unchangeable  presumption  arises 
are  not  numerous.  There  are  other 
cases  in  which,  upon  the  face  of  the 
instrument,  a  statutory  presumption 
arises  which  is  only  primA  facie  evi- 
dence of  fraud.  And  there  are  still 
more  cases  in  which  the  whole  ille- 
gality charged  must  be  made  out  by 
extrinsic  evidence.  In  both  of  the 
classes  last  named  the  jury  must  de- 
termine all  the  facts.  Campbell,  J., 
in  Oliver  v.  Eaton,  7  Mich.  112.  This 
whole  subject  of  the  validity  of  chat- 
tel mortgages  without  accompanying 
possession  is  somewhat  in  a  state  of 
conflict  and  uncertainty.  But  the  or- 
dinary doctrine  concerning  fraudulent 
transfers  of  property,  "made  with 
the  intent  to  hinder,  delay,  or  defraud 
creditors,"  bears  immediately  upon 
the  present  question.  See,  in  addi- 
tion to*  foregoing  cases,  State  v. 
Tasker,  31  Mo.  445;  Gardner  v.  Mo- 
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§  429.    Priority  Among  Chattd  Mortgages. 

Priority  between  unrecorded  mortgages  is  generally  determined 
by  priority  of  execution.^  The  effect  of  registry  legislation,  how- 
ever, is  to  give  a  general  preference  to  mortgages  in  the  order  of 
their  filing  for  record.^ 

§  430.    Rights,  etc.,  of  Mortgagor  and  Mortgagee:    Right  of 
Possession. 

Faurlhly,  as  to  the  ri^^ts  and  liabilities  of  the  parties  to  a 
chattel  mortgage.^  The  general  property  in  the  chattels  ordi- 
narily passes  to  the  mortgagee  under  the  instrument,  and  he  holds 
the  legal  title  to  them,  which,  if  the  writing  be  duly  recorded,  no 
stranger,  according  to  the  policy  of  most  States,  has  the  right  to 
disturb.  The  instrument  of  mortgage  and  the  uncancelled  mort- 
gage note  prima  facie  establish  his  title  in  the  property,  even  as 
against  the  mortgagor  himself.^    He  has  a  right  of  possession  as 


Ewen,  19  N.  T.  123;  Wflhelmi  v. 
Leonard,  13  Iowa,  330;  Brown  ▼. 
VMh,  20  Ohio,  389;  Hickman  y. 
Perrin,  6  Cold.  135;  Weld  v.  Cutler, 
2  Qny,  195 ;  Bank  of  Leavenworth  ▼. 
Hunt,  11  Wall.  301;  Place  ▼.  Lang- 
worthy,  13  Wis.  629;  Read  ▼.  Wilson, 
22  111.  377;  U.  S.  Dig.  Mortgage,  49, 
50;  Suppl.  ib.  424-426.  In  some 
States  the  rule  against  frauds  is  ap- 
parently more  strict  than  in  others, 
oftm  becauee  of  the  peculiar  word- 
ing of  the  statute.  See  Ranlett  ▼. 
Blodgett,  17  K  H.  29S;  Robinson 
V.  Holt,  39  N.  H.  557;  Steinart  ▼. 
Deuster,  23  Wis.  136.  Whether  a 
mortgage  of  a  trader's  stock,  which 
permits  the  mortgagor  to  sell  in  the 
usual  course  of  trade,  be  essentially 
fraudulent,  is  a  disputed  question 
whidi  occasions  much  controrersy. 
See,  at  length,  Jones  Chatt.  Mort., 
§g  379-425,  and  cases  cited. 

Suffering   property    covered    by    a 
chattel   mortgage  to   remain   in   the 


hands  of  the  mortgagor  unreasonably 
long  after  default  is  often  a  circum- 
stance imputing  fraud.  See  Jones, 
§§  369-378;  Bullock  ▼.  Narrott,  49 
111.  62.  And  the  circumstance  that 
the  mortgagor  is  left  in  the  poss^ 
sion  and  use  of  property  whieh  is 
necessarily  consumed  in  the  use  is 
strongly  unfavorable  to  the  idea  of 
a  bond  fide  transactions  as  against 
creditors  of  the  mortgagor.  Bobbins 
▼.  Parker,  3  Met.  117;  Jones  Bailm., 
SS  367,  368. 
a.  Tiffany  ▼.  Warren,  37  Barb.  571. 

7.  See  Jones  Chatt.  Mort.,  §  246. 
All  this  is  largely  a  matter  of  local 
statute  construction.  See  De  Courcey 
V.  Collins,  91  N.  J.  Eq.  357;  Green  ▼. 
Bass,  83  Ohio  St.  378,  94  N.  E.  742 
(priority  maintained). 

8.  Rights  of  chattel  mortgagee. 
Book  28,  N.  T.  Rpts.,  Bender  ed.,  note, 
p.  670. 

9.  See  Conner  ▼.  Carpenter,  28  Vt. 
237;  Moore  t.  Murdoek,  26  Cal.  514; 
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incidental  to  such  ri^t  of  property,  which  right  of  property,  how- 
ever, is  defeasible  upon  condition  subsequent  and  not  absolute.^ 
The  title  of  the  mortgagee  thus  gained  is  sufficient  for  maintain- 
ing an  action  at  law  against  all  persons  not  setting  up  any  claim 
under  the  right  to  redeem ;  and  he  may  sue  for  the  ccmversion  of 
the  goods,  although  they  are  not  in  his  actual  possession,  so  long 
as  he  has  the  right  of  possession  therein.^  The  validity  of  the 
mortgage  is  not  affected  in  the  least  by  the  fact  that  he  holds  other 
independent  collateral  security  for  the  debt  which  his  mortgage 
secures.^  And  a  mortgagee's  immediate  right  of  possession  to  the 
chattels,  such  as  entitles  him  to  sue  for  them,  holds  good  in  gen- 
eral, wherever  there  is  no  distinct  agre^nent  to  the  contrary,  and 
even  though  the  mortgage  debt  be  not  yet  due."^ 

But  here,  once  more,  we  are  confronted  with  the  circmnstance 
that  mortgages  of  chattels  often  give  the  mortgagor  the  right,  in 
express  terms,  to  hold  the  chattels  until  maturity  of  the  debt  or 
breach  of  condition;  and  when  this  is  the  case,  and  the  construc- 
tive possession  is  not  in  the  mortgagee,  the  latter  cannot  sue  for 
conversion  of  the  property;*    nor  is  the  mortgagor's  possession 


Fikea  ▼.  Manchester,  43  III.  379;  t7. 
8.  Dig.  Mortgage,  50;  Suppl.  ib.  425, 
A27;  Jones  Chatt.  Mort.,  S  426,  and 
cases  cited.  The  rule  varies  some- 
what according  to  local  statute  pro- 
Tisions  concerning  title  and  registry. 
See  ante,  g  425;  Jones  Chatt.  Mori., 
S  427. 

1.  Jones  Chatt.  Mort.,  §  426;  Coles 
▼.  Clark,  3  Cush.  399;  Hall  v.  Samp- 
Son,  35  N.  T.  274 ;  Miller  v.  Pancoast, 
5  Dutch.  250.  Mortgagor  remains  in 
possession  and  permitted  to  seU. 
Book  19,  N.  T.  Rpts.,  Bender  ed., 
note,  p.  62.  Right  of  chattel  mort^ 
gagor  to  take  possession.  Book  9, 
N.  T.  Rpts.,  Bender  ed.,  note,  p.  281. 

8.  Hotchkiss  v.  Hunt,  49  Me.  213; 
Fenn  v.  Bittleston,  7  Ex.  152;  Free- 
man V.  Freeman,  2  C.  E.  Green,  44; 


Harmon  v.  Short,  S  8.  ft  M.  433. 
And  where  the  mortgage  is  made  to 
several,  they  may  join  in  such  suits. 
Wheeler  ▼.  Nichols,  32  Me.  233. 

S.  Ayres  v.  WattSon,  57  Penn.  St. 
360. 

4.  See  supra,  §  427;  Brackett  v. 
Bullard,  12  Met.  308;  Welch  v. 
Sackett,  12  Wis.  243;  Ferguson  ▼. 
Clifford,  37  N.  H.  86;  Skiff  v.  Solace, 
23  Vt.  279;  Landon  v.  Emmons,  97 
Mass.  37. 

i.  See  Curd  ▼.  Wunder,  5  Ohio  St. 
92;  Goulet  v.  Asseler,  22  N.  T.  225. 
If  the  parties  make  an  express  stipu- 
lation in  regard  to  possession  hefore 
default,  that  determines  their  rights. 
Jones  Chatt.  Mort.,  §  430;  McGuire 
▼.  Benoit,  33  Md.  181.  A  mortgagor 
cannot  maintain   trespass  or   trover 
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under  such  a  provision  like  that  of  a  mere  bailee,  but  he  is  held 
to  be  owner  as  well  as  ri^tful  possessor  until  default^  For,  to 
sustain  trover  or  trespass,  one  must  show  that  he  had  either  the 
actual  possession  or  the  right  of  the  possession  at  the  time  of  the 
alleged  taking  or  conversion.  The  title  of  a  mortgagee  of  chattels, 
however,  so  long  as  the  mortgagor  has  the  ri^^t  of  possessicm,  is 
of  a  revereionarj  nature;  and,  for  damages  to  this  reversionary 
interest,  the  mortgagee  is  permitted  to  sue  to  recover  damage, 
according  to  the  recognized  practice  of  some  States,  although  the 
right  to  immediate  possession  be  not  in  him,  but  in  the  mortgagor/ 
And  courts  of  equity  will  interfere,  on  a  bill  properly  filed  for  that 
purpose,  to  protect  a  mortgagee  of  personal  as  well  as  of  real  prop- 
erty against  waste  or  destruction  by  the  mortgagor  in  possession 
or  the  mortgagor's  creditors.^  Legislative  policy  in  a  few  States 
distinctly  regards  the  chattel  mortgage  in  the  equitable  light  of  a 


against  a  mortgagee  rightfully  in  poe- 
eeesion  of  the  property,  nor  maintain 
replevin.  Jones  C^tt.  Mort.,  ff  434, 
435,  436;  Holmes  v.  Bell,  3  Cush. 
322 ;  Leach  ▼.  Kimball,  34  N.  H.  568. 
Nor  can  a  junior  mortgagee.  lb.;  4 
Litt.  285;  Landon  v.  Emmons,  97 
Mass.  37.  But  where  the  mortgagor 
has,  by  express  terma  of  the  mortgage 
or  otherwise,  the  right  to  remain  in 
possession  until  default,  the  mort- 
gagee becomes  thus  liable  if 'he  dis- 
turbs such  possession.  Jones,  §§  437, 
442;  Brink  ▼.  Feoff,  44  Midh.  60. 
Whether  the  mortgagee  can  be  en- 
joined from  taking  possession,  see 
Cline  ▼.  Libby,  46  Wis.  123. 

As  against  third  persons  the  mort- 
gagor's possession  may  sometimes  be 
considered  the  constructiTe  possession 
of  the  mortgagee.  See  Jones,  §  446; 
Jones  y.  Webster,  48  Ala.  109; 
Stamps  ▼.  Gilman,  43  Miss.  456; 
Simmons  ▼.  Jenkina,  76  TL\,  479.  On 
the  death  of  the  mortgagor,  personal 


estate  in  his  possession  passes  into 
the  custody  of  tiie  law  for  adminis- 
tration. Kater  v.  Steinmdc,  40  Penn. 
St.  501. 

A  mortgage  sometimes  expressly 
provides  that  the  mortgagee  may  take 
possession  of  the  mortgaged  gooda  in 
case  they  are  removed  from  the  prem- 
ises; or,  more  generally,  whenever  the 
mortgagee  shall  deem  himself  inse- 
cure; and  such  provisions  are  aua^ 
tained  to  the  fullest  extent  by  the 
courts,  as  neither  unconscionable  nor 
hard.    Jones,  §§  430  a,  431. 

6.  Jones,  §  428 ;  Fenn  v.  Bittleston, 
8  E.  L.  ft  Eq.  483;  Johnson  v.  Simp- 
son, 77  Ind.  412;  Des  Moines  Co.  v. 
Uncaphor,  156  N.  W.  171  (Iowa  Sup. 
1916). 

7.  Googins  v.  Gilmore,  47  Me.  9; 
Manning  v.  Monaghan,  23  N.  Y.  539. 

8.  Long  Dock  Co.  v.  Mallery,  1 
Beasl.  94 ;  Parsons  v.  Hughes,  12  Md. 
1;  12  N.  J.  Eq.  93;  Curd  v.  Wunder, 
5  Ohio  St.  92. 
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mere  security,  so  that  no  legal  title  shall  pass  to  the  mortgagee 
until  after  foreclosure  or  something  equivalenti  and  a  dear 
default' 


§  431.  Sale,  Transfer,  etc.,  by  Mortgagor;  Mortgagor's  Interest 
So  far  is  the  mortgagee  favored  where  he  has  the  legal  title  to 
the  chattels  and  the  right  of  immediate  possession,  that  sales  as 
of  the  entire  property  made  by  the  mortgagor,  or  a  subsequent 
pledge  or  mortgage,  without  notice  given  of  the  existing  incum- 
brance and  with  the  design  of  defrauding  him  of  his  interest  may 
be  repudiated  (subject  to  the  usual  exceptions),  even  where  inno* 
cent  participants  must  suffer  loss  thereby.^  But  the  mortgagor 
may  have  rights  in  the  mortgaged  property.  And  if,  as  against 
the  mortgagee,  he  has  the  right  to  the  possession  of  the  property 
until  default  or  for  any  definite  period, —  a  right  which  may  be 
secured  to  him,  as  we  have  seen,  by  express  stipulation, —  that 
interest  may  be  attached  and  sold  on  execution,  subject  to  the  mort- 
gage.^ Furthermore,  while  the  mortgagor  has  no  transmissible 
legal  title  after  a  total  default,  but  only  an  equity  of  redemption, 
it  is  settled  that  he  may  before  default  sell  the  mortgaged  property 
while  in  possession,  subject  in  all  strictness  to  the  mortgage  in- 


8.  Jones  Bailm.,  §  427;  Michigan, 
Minnesota,  Oregon,  etc. 

1.  Ck>lee  ▼.  Clark,  3  Gush.  Z99.  And 
aa  to  intermixed  goods,  see  Jones, 
§§  481-483;  Willard  ▼.  Rice,  11  Met 
493.  A  sale  in  exclusion  of  the  mort^ 
gagee's  rights  Justifies  his  action  in 
trover  for  the  property.  lb.;  Jones 
Chatt.  Mort.,  §  460. 

Where  the  mortgage  of  a  chattel 
passes  only  an  equitable  title  to  the 
mortgagee,  by  reason  of  the  posses- 
sion of  the  chattel  being  at  that  time 
in  a  third  person  with  whom  the 
mortgagor  bas  a  suit  pending  orer 
the  title,  the  benefit  of  any  judgment 


rendered  afterwards  in  favor  of  the 
uiortgagor  in  such  l^uit  will  pasa  to 
the  mortgagee  likewise.  See  Pindell 
▼.  Qrooms,  18  B.  Monr.  501. 

a.  Saxton  V.  Williams,  15  Wis.  292 ; 
Manning  ▼.  Monaghan»  28  N.  Y.  585; 
Hull  ▼.  Camley,  1  Kern.  501;  Rinds- 
koff  V.  Lyman,  10  Iowa,  200;  Curd  ▼. 
Wunder,  5  Ohio  St.  92 ;  Hall  ▼.  Samp- 
son, 35  N.  T.  2-74. 

It  is  held  that  a  mortgagor  in  pos^ 
session  of  mortgaged  property  which 
is  exempt  from  execution  by  law 
can  maintain  trespass  against  an  offi- 
cer who  wrongfully  levies  upon  it. 
Vaughan  ▼.  Th<Hnpsoii,  17  111.  78. 
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cumbrance ;  ^  and  in  general  his  right  to  transfer  his  own  interest 
to  a  third  person  is  not  impugned. 

A  mortgagor  of  chattels,  however,  has  no  ri^t  to  pledge  or 
mortgage  the  property  to  another  person,  or  otherwise  to  create 
a  lien  incumbrance  upon  it,  to  the  extent  of  prejudicing  the  mort- 
gagee's rights/  As  to  selling,  absolutely  and  exclusively  as  his 
own,  mortgaged  property  to  which  the  mortgagee  has  the  legal  title, 
neither  law  nor  equity  will  regard  the  mortgagor  as  having  any 
such  right,  and  he  could  hardly  attempt  to  do  so  without  intending 
to  perpetrate  a  fraud,  and  becoming  guilty  of  tortious  conversion.^ 
By  the  laws  of  some  States,  indeed,  it  is  made  an  indictable 
offence  for  the  mortgagor  to  sell  the  mortgaged  chattels,  without 
first  obtaining  the  written  consent  of  the  mortgagee.^  If  the 
mortgagee  permitted  a  sale  or  junior  incumbrance,  for  some  con- 
venient purpose  of  his  own,  and  with  a  recognition  of  his  own 
security,  it  is  of  course  a  different  matter. 


a.  CadweU  v.  Pray,  41  Mich.  307; 
Daly  ▼.  Proetz,  20  Minn.  411;  Jones 
Chatt  Mort.,  §  454. 

4.  BisseU  ▼.  Peanse,  ZS  N.  T.  252; 
Sargent  ▼.  Usher,  55  N.  H.  287.  As, 
for  instance,  where  one  who  has  mort- 
gaged animals  by  a  deed  to  A,  duly 
recorded,  tries  to  give  a  paramount 
lien  to  B  for  pasturing  them,  whUe 
the  mortgage  remain^  unimpeachable. 
But  a  lien  given  by  force  of  law  — 
as,  e.  'g,,  that  of  a  bailee  hired  to  re- 
pair the  thing  —  may  take  priority 
of  a  chattel  mortgage.  Beall  v. 
White,  94  U.  S.  382 ;  Williams  v.  All- 
sup,  10  C.  B.  N.  s.  417.  See  Jones, 
S§  472-480.  And  see  Drummond  v. 
Griffin,  114  Me.  120,  95  Atl.  506  (liv- 
eryman's lien) ;  Monthly  Installment 
Go.  V.  Skellett,  124  Minn.  144,  144 
N.  W.  751. 


ff.  Chapman  v.  Hunt,  2  Beasl.  370; 
BeUume  v.  Wallace,  2  Rich.  80. 

6.  State  V.  Plaisted,  43  N.  H.  413; 
White  Mountain  Bank  v.  West,  45 
Me.  15. 

But  the  title  may  pass,  though  the 
consent  of  the  mortgagee  be  ex- 
pressed verbally.  Gage  v.  Whittier, 
17  N.  H.  312;  Shearer  v.  Babson,  1 
Allen,  486.  And  the  later  cases  ap- 
pear to  favor  an  inference  of  authority 
to  sell  from-  the  mortgagee,  or  even 
a  waiver  of  his  lien,  under  dubious 
circumstances,  as  in  a  pledge.  At  all 
events  the  modem  judicial  diaposition 
is  to  uphold  a  transfer  by  the  mort- 
gagor, who  is  left  in  possession  as 
apparent  owner,  to  the  extent  of  an 
assignment  of  his  own  incumbered 
title.  See  Jones  Chatt.  Mort.,  §§  454- 
471.  See  Fuller  v.  McLeod,  91  S.  C. 
328,  74  8.  B.  647. 
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§  432.    Mortgagee's  Rights  and  Liabilities. 

The  rights  of  the  mortgagee  under  a  chattel  mortgage  are  found 
to  turn  usually  upon  his  right  of  possession  to  the  mortgaged  prop- 
erty or  a  proper  registry  of  his  mortgage.  But  sometimes  the 
controversy  arises  upon  the  nature  of  the  property  itself, — 
whether  it  shall  be  deemed  real  or  personal,  or  mixed.^ 

The  liabilities  of  a  mortgagee  of  chattels  in  possession  before 
default  are  doubtless  those  substantially  of  a  pledgee  in  possession, 
except  so  far  as  the  mortgagee  shall  be  deemed  an  owner  rather 
than  a  bailee.  And  if  he  exceeds  the  power  which  the  law  or  his 
mortgage  in  terms  confers  upon  him,  in  dealing  with  the  property, 
he  must  make  good  the  loss  which  would  otherwise  fall  upon  the 
mortgagor,  imless  the  latter  ratifies  his  acts ;  ^  not,  however,  in 
disregard  of  his  own  secured  claim.' 


7.  See  Bringholff  v.  Munaenmaier, 
20  Iowa,  513;  Sheldon  ▼.  Edwards, 
35  N.  Y.  27»;  Perkiiw  ▼.  Swank,  43 
MiBft.  349.  And  as  to  the  remoTal  of 
tenant's  fixtures  by  a  mortgagee,  see 
London,  &e.,  Go.  ▼.  Drake,  6  C.  B. 
w.  8.  7W. 

8.  Beckley  v.  Munson^  2]b  Conn.  209. 
See  preceding  chapter. 

To  adjust  more  completely  the 
dashing  interests  of  mortgagee  and 
attaching  creditors,  l^slation  inter- 
poses in  many  States.  For  instance, 
in  Massachusetts  there  are  statutes 
permitting  mortgaged  goods  to  be  at- 
tached as  if  unincumbered,  provided 
the  attaching  creditor  pays  or  tenders 
to  the  mortgagee  the  amount  of  his 
incumbrance  within  ten  days  after 
demand.  And  in  making  his  de- 
mand the  mortgagee  muat  state  in 
writing  a  just  and  true  account  of  the 
debt  or  demand  for  which  the  prop- 
erty is  liable  to  him.  Mass.  Rev. 
Laws,  c.  167,  §§  69-78.  Under  this 
statute  many  decisions  have  been 
made.     GOmore  ▼.   Gale,  33  N.  H. 


410;  KimbaU  ▼.  Morrison,  40  K.  H. 
117.  But,  if  there  be  no  such  legisla- 
tion, an  <^cer  cannot  levy  upon  per- 
sonal property  which  is  mortgaged, 
whether  in  possession  of  the  mort- 
gagor or  mortgagee,  though  the  mort- 
gage be  not  due,  unless  it  contains  an 
express  stipulation  permitting  the 
mortgagor  to  retain  possession  for  a 
definite  period;  nor  even  then,  if 
that  period  has  elapsed.  Eggleston 
V.  Mundy,  4  Mich.  295,  and  cases 
cited.  This,  at  least,  is  the  ordinary 
rule,  independently  of  equitable 
maxims  and  statute;  and  notwith- 
standing an  attachment  of  the  chat- 
tels in  the  mortgagor's  possession,  the 
mortgagee  retains  hie  usual  right  of 
taking  possession.  Saxton  v.  Wil- 
liams, 15  Wis.  292;  Cudworth  v. 
Scott,  41  N.  H.  456.  See,  at  length, 
Jones  Chatt  Mort.,  §§  555-600. 

9.  Beceiver  may  take  possession  of 
and  sell  mortgage  chattels  remaining 
with  mortgagor.  Book  3,  N.  T.  Rpta., 
Bender  ed.,  note,  p.  142. 


661 


§  433 


THB  LAW  OF  PSB80VAL  PBOPSBTT. 


[PABTIII. 


§  433.    Mortgagee's  Aitignment  of  the  Mor^;ige. 

Chattel  mortgages  are  frequently  assigned  by  a  mortgagee ;  and 
although  such  property  may  not  be  deemed  assignable  or  negotiable 
at  the  earlier  law,  yet  a  party  taking  an  assignment  of  such  an 
instrument  acquires  rights  and  an  interest  in  the  debt  secured  and 
the  property  pledged  which  the  courts  both  of  law  and  equity 
recognize.  The  debt  is  the  principal  thing  here,  and  the  mort- 
gaged goods  the  security ;  and  if,  as  is  commonly  the  case,  the  debt 
be  expressed  by  a  note,  the  most  natural  course  would  be  to  deliver 
the  note  with  suitable  indorsement  and  assign  the  mortgage.  This 
right  of  assigning  mortgages  is  to  a  considerable  degree  regulated 
by  statute,  and  the  tendency  in  our  country  is  to  assimilate  chattel 
and  real-estate  mortgages  in  this  respect;  requiring  assignments 
to  be  recorded  as  well  as  the  original  instruments ;  and  giving  to 
the  assignee  substantially  the  same  interest  and  rights  of  action 
which  belonged  to  the  mortgagee  himself,  while  subjecting  him  to 
the  same  liabilities.^  But  although  the  assignee  of  a  chattel  mort- 
gage usually  takes  subject  to  all  equities  between  the  original 
parties,  he  may  rely  upon  the  record  and  is  protected  against  latent 
equities  of  which  he  had  no  notice.^  If  or  are  partial  assignments, 
though  recorded,  to  be  favored  as  against  subsequent  parties  who 
take  without  actual  notice  of  them.^  Usually  an  assignee  without 
notice,  actual  or  constructive,  stands  upon  the  same  footing  as  a 
hand  fide  mortgagee  without  notice.'* 


1.  See  Gilchrist  t.  Pmtterson,  18 
Ark.  575;  Bea<^  ▼.  Derby,  19  HI. 
517;  Moody  t.  Ellerbe,  4  S.  C.  21; 
Carpenter  ▼.  CummingB,  40  N.  H. 
158 ;  Lewit  T.  Palmer,  28  N.  Y.  271 ; 
Potter  ▼.  Holden,  31  Conn.  385 ;  Rob- 
inson ▼.  Fitch,  2«  Ohio  St.  659. 

t.  Barbour  ▼.  White,  37  111.  164; 
Pierce  ▼.  Faimce,  47  Me.  507 ;  Mayor 
▼.  Soulier,  48  Mich.  411. 

a.  French  y.  Haskins,  9  Gray,  195; 
a  Wis.  323;  Jones  Chatt.  Mort.,  §  504. 

4.  See  Jones  Chatt.  Mort.,  §§  501- 
519,   and   cases   cited.     The   assign- 


ment of  the  debt  aecared  passea  all 
the  mortgagee's  equitable  interest  in 
the  mortgaged  property,  whether  the 
assignment  be  before  or  after  for^ 
feiture.  Jones  ib.,  §  503,  and  cases 
cited.  No  warranty  of  title  is  thus 
implied.  Jones  ▼.  Huggeford,  3  Met. 
515.  An  assignment  of  a  mortgage 
without  the  debt  aecured  hy  it  is 
either  a  nullity  or  a  transfer  of  the 
l^al  title  in  trust  for  the  benefit  of 
the  holder  of  the  debt;  but  mutual 
intention  is  here  to  be  favored.  Jones, 
§  505;  CampbeU  v.  Birch,  60  N.  T. 
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§  434.  P<x«cl06ure  and  Redemptioii  of  Chattel  Mortgages; 
Mortgagee's  Common-Law  Rights  on  Default 
Fifthly,  as  to  the  foreclosure  and  redemption  of  chattel  mort- 
gages. The  rule  of  the  common  law  is,  that  a  mortgagee  of  per- 
sonal property,  upon  the  failure  of  the  mortgagor  to  perform  the 
condition  of  his  mortgage,  acquires  an  absolute  title  to  the  prop- 
erty.^ And  under  these  circumstances  he  not  only  has  a  right  to 
take  possession  of  the  mortgaged  property  from  the  mortgagor  or 
any  one  holding  imder  him,  but  would  peril  his  own  interests  as 
against  the  mortgagor's  creditors,  unless  he  did  so  with  due  dili- 
gence; supposing,  of  course,  that  he  is  not  in  possession  already, 
in  which  latter  case,  doubtless,  his  title  would  become  completely 
vested.^  Nor  can  such  creditors  attach  the  mortgaged  property  in 
his  possession  after  the  time  for  payment  has  expired.^    Where 


S14;  Polhemuft  ▼.  Trainer,  30  Cal 
OSS.  The  mort^gagee's  asMgnable  in- 
terest continues  so  long  as  he  has  a 
subsisting  mortgage;  and  his  assign- 
ment, while  in  or  out  of  possession, 
confers  substantially  all  his  interest. 
Jones,  §§  506,  507 ;  26  Ohio  St.  659. 

Where  the  local  statute  expressly 
requires  chattel  mortgages  to  be  filed 
or  recorded,  there  is  no  inference  that 
assignments  must  likewise  be  re- 
corded. Jones,  §  518;  12  Abb. 
(N.  Y.)  Pr.  97;  Hawkins  v.  Co. 
CJom'rs,  2  AUen,  264. 

As  to  a  "  subsequent  purchaser," 
&e.,  within  the  meaning  of  statutes 
making  void  an  unrecorded  mortgage 
aa  against  such  parties,  see  Jones 
Chatt.  Mort.,  §§  484,  485.  Under  our 
registry  statutes  subsequent  mort- 
gagee of  the  same  personal  property 
may  be  made,  subject  to  the  prior 
recorded  mortgages.  As  to  the  rights 
of  subsequent  mortgagees,  see  Jones 
Chatt.  Mort.,  §§  492-500.  Local  leg- 
islation   with    reference    to    chattel 


mortgagee  determines  largely  by  ex- 
press enactment  the  rights  of  parties 
respectively  under  a  chattel  mortgage, 
i.  Langdon  ▼.  Buel,  9  Wend.  80; 
Winchester  v.  Ball,  54  Me.  558; 
Brown  ▼.  Phillips,  3  Bush.  656;  Gil- 
christ ▼.  Patterson,  18  Ark.  575; 
Phillips  V.  Hawkins,  1  Branch,  272. 

6.  See  Lacey  v.  Giboney,  36  Mo. 
320;  Mercer  v.  Tinsley,  14  B.  Monr. 
273;  Nichols  v.  Webster,  1  Chand. 
(Wis.)  203;  Wooley  ▼.  Fry,  3D  111. 
158;  McNeal  v.  Emerson,  15  Gray, 
384;  Jones  Chatt.  Mort.,  §  705.  If 
out  of  possession,  the  mortgagee  may 
take  peaceable  possession  on  default; 
but  not  possession  by  violence. 
Thornton  v.  Cocharn,  51  Ala.  415; 
McClure  v.  Hill,  36  Ark.  268;  J.  I. 
Case  Co.  T.  Barney,  154  Pac.  674 
(Okla.  Sup.  1916).  If  peace  pos- 
session cannot  be  obtained  on  default, 
he  should  resort  to  a  suit,  and  re- 
plevin or  detinue  may  be  maintained. 
Jones,  §§  705,  706. 

7.  Bacon  ▼.  Kimmel,  14  Mich.  201. 


653 


§  431 


THE   I^W  OF   PXS80NAL   PBOPSSTY. 


[PAKT  HI. 


several  notes  maturing  at  different  dates  are  secured  on  the  same 
chattel  mortgage^  and  the  condition  of  the  mortgage  is  broken  on 
default  in  payment  of  any  one  of  the  notes,  the  mortgagee  may  at 
his  option  take  possession  on  the  first  def  ault,  if  he  has  not  posses- 
sion already,  or  may  await  the  maturity  of  the  last  note;  and  the 
same  principle  applies  to  interest  instalments.^  And  it  is  the 
mortgagor's  own  loss  if  he  neglect  to  pay  the  instalments  as  thegr 
fall  due  and  thus  save  a  forfeiture.'  But  where  the  debt  secured 
is  payable  on  demand,  or  in  general  there  is  an  engagement  secured 
whose  breach  is  not  clearly  fixed,  the  mortgagee's  rights  do  not 
become  absolute  imtil  demand  is  made  or  delinquency  becomes 
clearly  fixed ;  though  notice  of  intention  to  foreclose  would  some- 
times be  regarded  as  equivalent  to  a  formal  demand.^  And,  in 
general,  the  mortgagee's  title  becoming  absolute  on  breadi  of  con- 
dition of  the  mortgage,  he  has  the  right  not  only  to  possess  him- 
self of  the  chattels  given  as  securi^,  but  may  sell  them  afterwards 
at  public  or  private  sale,  so  as  to  confer  a  good  title,  and  may  pay 
his  debt  out  of  the  proceeds^^ 

All  legal  claim  on  the  mortgagor's  part  is  gone  after  forfeiture, 
and  he  cannot  at  law  compel  the  mortgagee  to  receive  payment  and 
restore  the  property.^  Nor  is  the  mortgagee  bounds  upon  taking 
possession  for  condition  broken,  to  make  a  sale.^ 


8.  Barbour  v.  Wiiite,  37  III.  164. 

9.  Spring  v.  Fisk,  6  C.  £.  Green, 
175.  But  as  to  whether,  upon  a  de- 
fault upon  one  instalment,  the  mort- 
gagee can  Bell  the  entire  property, 
there  is  some  conflict  of  opinion. 
Jonel^,  §§  7^7-769,  and  cases  cited; 
109  Mass.  597;  40  Mich.  610. 

1.  Ely  V.  Camley,  19  N.  Y.  496; 
Goodrich  ▼.  Willard,  2  Gray,  203; 
Jones  Clratt.  Mort.,  §  703. 

a.  See  Story  Eq.  Jur.,  §  1031 ;  Chap- 
man V.  Hunt,  2  Bea»l.  370. 

Power  to  take  possession  is  often 
conceded  when  the  mortgagee  feels 
himself  "  inaecuie."     Wertz  v.  Barn- 


ard, 32  Okla.  426,  122  Pac.  649. 
And  see  National  Bank  ▼.  McKinley, 
lis  Minn.  162,  136  N.  W.  579;  Gate 
V.  Merrill,  109  Me.  424,  84  Atl.  897; 
Flinn  ▼.  Fredrickson,  89  Neb.  563, 131 
N.  W.  934. 

Sale  of  the  property  by  mutual 
consent  may  extinguish.  Bank  of 
Hinton  v.  Swan,  156  Iowa,  715,  131 
N.  W.  1032. 

8.  Wood  V.  Dudley,  S  Vt.  430; 
Charter  ▼.  Sterns,  3  Denio,  33; 
Jones  Chatt.  Mort.,  §  699. 

4.  Nichols  ▼.  Webster,  1  Chand. 
203;  Bradley  v.  Redmond,  42  Iowa» 
152. 
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§  435.  Modem  Rule  Pav<»«  Mortgagor  More  liberally;  Equi- 
table Doctrine  as  to  Default. 
But  it  IS  to  be  borne  in  mind  that,  regarding  this  tranBaetion 
justly,  the  fundamental  object  of  the  mortgage  is  practically  to 
secure  payment  of  the  debt  or  fulfilment  of  the  obligation ;  not  to 
forfeit  chattels  absolutely  on  breach  of  condition,  without  any 
regard  to  their  value.  And  as  the  topic  of  chattel  mortgages  has 
grown  and  expanded  in  modem  times,  so  likewise  has  the  disposi- 
tion increased,  on  the  part  of  local  courts  and  local  legislatures,  in 
conformity  with  equity  maxims,  to  recognize  in  the  mortgagor  an 
equitable  right  or  interest  of  which  he  may  avail  himself  by  pay- 
ing what  he  owes  and  redeeming  the  property.  And  when  the 
mortgagee  sells  the  mortgaged  chattels  (which  he  may  do  without 
a  formal  foreclosure),  he  ought  to  do  it  by  a  fair  public  sale  and 
after  due  notice  to  the  mortgagor;  and  equity  will  require  the 
creditor  to  deal  justly  with  the  property  both  as  to  the  time  of  the 
notice  and  the  manner^of  the  sale.^  And  the  mortgagor  may  assert 
his  rights  in  this  respect  by  a  bill  in  equity,  if  he  commences  his 
suit  in  a  reasonable  time;^  though  it  is  only  by  way  of  such 
interference  that  the  mortgagee's  legal  title  becomes  disturbed. 
Such  has  long*been  the  rule  of  equity  courts  with  reference  to  real- 
estate  mortgages ;  nevertheless,  as  to  chattel  mortgages,  these  prin- 
ciples are  more  rarely  asserted ;  so  that  a  legal  though  defeasible 
title  in  the  mortgagee  before  default,  and  forfeiture  of  the  mort- 
gagor's title  at  once  upon  default,  appears  still  the  readier  result 
where  a  chattel  mortgage  is  given.^ 


i.  Bird  v.  Davis,  1  McCarter,  467; 
Wilson  V.  Brannan,  21  Cal.  25^,  and 
cases  cited;  Freeman  ▼.  Freeman,  2 
C.  E.  Green,  44. 

6.  lb.  And  see  as  to  pledges,  supra, 
§407. 

7.  Mr.  Jones  observes  that  while  in 
nearly  half  the  States  a  mortgage  of 
real  estate  has  come  to  be  regarded 
as  merely  a  lien  and  not  a  convey- 
ance of  the  legal  title,  a  chattel  mort- 


gage is  still  regarded  as  a  transfer  of 
the  title,  and  not  a  mere  lien,  to  a 
greater  extent.  Jones  Chatti  Mort., 
§  699,  and  cases  cited. 

No  provision  in  the  mortgage  in 
regard  to  a  sale  or  payment  of  the 
Mirplns  to  the  mortgagor  prevents 
the  title  from  becoming  absolute  upon 
default  without  a  sale.  Jones,  §  700 ; 
2  Denio,  170;  Durfee  v.  Grinnell,  69 
111.  371.    But  the  role  is  differently 
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§  436.    Mortgagee  May  Poredoae  in  Equity. 

Thus  are  we  brought  to  another  remedy,  which  a  mortgagee  may 
pursue  at  his  election ;  namely,  to  bring  a  bill  of  f oreclosure,  some- 
what as  in  the  case  of  a  real-estate  mortgage*  And  this  is  his 
prudent  and  the  ordinary  course  where  the  mortgage  transaction 
involves  property  of  considerable  value  and  there  are  other  incum- 
branoes,  and  parties  are  interested  whose  rights  cannot  readily  be 
ascertained  and  adjusted.'  The  mortgagee  of  personal  proper^ 
has  an  equitable  lien  for  the  payment  of  his  mortgage  debt  on  the 
proceeds  of  its  sale  by  an  assignee  of  the  mortgagor  for  the  ben^t 
of  creditors.'  And  until  a  judicial  sale  can  be  properly  effected, 
equity  is  ready  to  protect  the  chattels  against  conversion  or 
destruction.^ 


§  437.  Modem  Statutes  Regulating  Foreclosure  and  Redemp- 
ti(Hi ;  Special  Agreements  of  Parties,  etc. 
Furthermore,  the  foreclosure  and  redemption  of  chattel  mort- 
gages are  at  the  present  day  considerably  regulated  by  local  stat- 
utes. And  these  statutes  partake  frequently  of  both  equity  and 
common-law  principles.  Thus,  in  some  States  a  definite  period 
is  allowed  after  breach  of  condition  for  the  mortgagor  to  redeem, — 
say,  sixty  days ;  and  the  mortgagee's  title  becomes  absolute  if  the 


stated  in  some  States.  Bohl  ▼.  Linn, 
34  Mich.  360.  And  see  Plumiera  ▼. 
Bricka,  79  Misc.  468,  140  N.  T.  S.  71. 
The  local  statute  should  be  consulted. 

As  to  tender  after  default,  see  Smith 
Wogan  Co.  ▼.  Rice,  34  Okla.  294,  125 
Pac.  456.  A  fair  sale  diepposal  on  a 
reasonable  time  after  default,  etc.,  ia 
required  in  some  States.  Hawkins 
Co.  ▼.  Morris,  143  Ky.  738,  137  S.  W. 
527. 

When  possession  is  taken  and  se- 
curity satisfies  the  debt,  payment 
operates.  Levy  ▼.  Reieh,  78  Mise. 
413,  138  N.  Y.  S.  419. 

8.  See  Bryan  ▼.  Robert,  1  Strobh. 
Eq.    334;    Dupuy  ▼.   Qibson,   36   111. 


197;  Blakemore  T.  Taber,  22  Ind. 
466;  Freeman  y.  Freeman,  2  C.  E. 
Green,  44;  Briggs  ▼.  Oliver,  68  N.  T. 
336;  Jones,  §§  776-788. 

9.  Wilson  V.  Gray,  2  Stockt.  323. 

1.  Freeman  v.  Freeman,  2  C.  E. 
Green,  44. 

Where  a  legal  remedy  of  foreclosure 
is  adequate,  foreclosure  in  equity  is 
denied.  Ford  v.  Guano  Co.,  144  Ga. 
353,  87  S.  E.  274.  See  as  to  general 
ereditors  in  foreclosure  proceedings. 
Commonwealth  Trust  Co.  v.  Salem 
Co.,  77  N.  H.  146,  89  Atl.  452.  And 
see  Harmon  v.  Dothan  Nat.  Bank, 
181  Ala.  360,  64  So.  621. 
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debt  is  not  paid  by  the  time  this  period  has  expired.^  Provisions 
abound)  however,  requiring  a  mortgagee's  sale  after  notice,  and 
the  payment  to  the  mortgagor  of  any  surplus  which  may  remain 
after  satisfying  the  mortgage  debt^  Foreclosure  notices,  and  the 
r^stry  of  certificates  too,  are  sometimes  made  matters  of 
legislation.^ 

Even  the  niutual  contract  of  the  parties  may  largely  determine 
their  respective  rights;  for,  as  in  real-estate  mortgages,  it  has 
now  become  quite  customary  to  insert  in  the  mortgage  instrument 
a  power  of  sale  clause,  conferring  upon  the  mortgagee  the  right  to 
a  summary  sale  after  giving  a  prescribed  notice.  These  powers 
of  sale  are  jealously  scrutinized  by  courts  of  equity ;  and  yet  on 
the  whole  they  appear  to  be  favorably  upheld ;  ^   as  they  certainly 


t.  Winchester  ▼.  Ball,  54  Me.  658. 
See  DanieU  v.  Henderson,  5  Fla.  45S. 

S.  In  some  States  the  same  statute 
applies  to  the  foreclosure  of  both  real 
estate  and  chattel  mortgages.  These 
statutes  are  by  no  means  uniform  in 
their  prorisions;  but  the  legislative 
disposition  appears  to  be  to  require  a 
sale  on  default  somewhat  after  the 
manner  observed  in  pledges.  Very 
little  provision  is  made  in  these  stat- 
utes for  the  redemption  of  chattel 
mortgages;  that  being  left  rather  to 
equity  administration,  and  the  right 
existing  until  the  statute  foreclosure 
becomes  complete.  See  Jones  Chatt. 
Mort.,  c.  17,  where  these  statutes  are 
noted  at  length. 

Any  income  derived  by  the  mort- 
gagee from  the  beneficial  use  of  the 
mortgaged  property  ought  usually  to 
go  to  the  mortgagor,  or  towards  the 
extinction  of  the  debt,  at  least;  and 
though  a  mortgagee'  in  possession 
may  not  be  sued  at  law  by  the  mort- 
gagor for  the  income  he  receives 
from  the  property,  yet  the  latter  is 
entitled  to  a  fair  allowance  in  this 


respect  with  any  surplus  proceeds 
which  remain  over  from  a  sale.  Os- 
good V.  Pollard,  17  N.  H.  S71. 

4.  Taber  v.  Hamlin,  97  Mass.  4S9; 
BsBiUsh  V.  Bates,  54  Me.  136. 

i.  See  Ashton  ▼.  Corrigan,  L.  R.  13 
Eq.  76;  Olcott  v.  Tioga  R.  R.  Ck>., 
Vr  N.  Y.  546;  Walker  v.  Stone,  20 
Md.  195;  Brightly  v.  Norton,  3  B.  ft 
S.  305;  Williams  ▼.  Hatch,  38  Ala. 
338;  Thurber  ▼.  Jewett,  3  Mich.  295; 
Jones  Chatt.  Mort.,  §§  789-82^.  And 
the  mortgagee,  under  a  power  of 
sale,  has  reasonsble  discretion  as  to 
adjournment  of  the  sale.  Hosmer  t. 
Sargent,  8  Allen,  97. 

It  would  appear  that  in  most 
partb  of  this  country  the  mortgagee 
of  a  chattel  is  permitted  to  purchase 
it  at  a  sale  made  under  the  mortgage, 
provided  the  sale  be  fairly  conducted 
and  he  act  honorably;  and,  indeed, 
the  tendency  is  to  insert  some  such 
permission  as  this  in  power-of-sale 
mortgagee,  even  where  the  legislature 
has  not  already  granted  it.  The  pur- 
chase would  be  good  at  common  law, 
and  equity  is  not  likely  to  interfere 


42 
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are  in  the  ease  of  a  pledge;  ^  nor  b  it  to  be  praBonied  that  statute 
directions  regarding  the  mode  of  sale  ezelude  the  mortgage  parties 
from  agreeing  that  sale  upon  default  shall  be  after  some  different 
method.^  An  irregular  foreclosure  sale  may  operate  as  an  assignr 
ment  of  the  mortgage;  and  at  all  events  the  lien  of  an  unpaid 
mortgage  debt  remains.' 

§  438.  Mortgagee  May  Pursue  PeracMial  Remedies  Against 
Mortgagor  on  Default. 
As  with  respect  to  a  pledge,  so  our  present  secured  creditor  may 
waive  or  postpone  his  claim  under  the  mortgage  security,  and  pur- 
sue his  personal  remedies  against  the  mortgagor.  His  attachment 
of  the  mortgage  property  or  of  other  property  in  a  personal  suit  to 
recover  his  debt  is  no  violation  of  the  mortgagor's  rights.'    He  has. 


with  it  flsve  on  the  application  of 
parties  Intereited  and  when  the  mort- 
gagee appears  to  have  abused  hie 
opportunities.  See  Bean  ▼.  Bamej, 
10  Iowa,  498;  Lyon  T.  Jones,  S 
Humph.  533;  Oleott  ▼.  Tioga  R.  R. 
Co.,  S7  N.  T.  546;  V^right  ▼.  Ross, 
36  Gal.  414.  But  see  Koms  ▼.  Shaf- 
fer, 27  Md.  83 ;  Pettibone  ▼.  Perkins, 
6  Wis.  616;  Imboden  ▼.  Hunter,  23 
Ark.  6SS.  And  see  Jones,  §§  806- 
810.  And  whether  the  mortgaged 
property  be  sold  with  the  consent  of 
the  mortgagor,  or  by  way  of  fore* 
closure,  a  mortgagee  has  the  right, 
unless  he  has  clearly  stipulated  to  the 
contrary,  to  apply  the  proceeds  to 
the  payment  and  satisfaction  of  the 
mortgage  debt;  or,  if  that  debt  is 
payable  by  instalments,  towards  tflie 
payment  of  any  instalments  which 
may  be  due,  at  his  option.  Masten 
▼.  Cummings,  24  Wis.  623;  Saunders 
T.  McCarthy,  8  Allen,  42.  See  White 
Mountain  Bank  v.  West,  46  Me.  15; 
Locke  V.  Palmer,  26  Ala.  312.     And 


see  Long  t.  Long,  1  C.  E.  Qreen,  59, 
as  to  a  bond  seeured  by  mortgage. 

«.  %%  407,  408. 

7.  Jones  Chatt.  Mort.,  ||  778,  789; 
Denny  ▼.  Van  Dusen,  87  Kans.  437. 
Parties  may  agree  expressly  that  the 
mortgagee  may  sell  on  default  at 
private  sale.  Reynolds  v.  Smith,  2S 
Kans.  810;  Ballou  v.  Cunningham, 
60  Barb.  425.  As  to  permitting  a 
sale  without  notice,  the  question  of 
fairness  is  open  to  proof.  Wylder  ▼. 
Crane,  53  III.  490.  Power  of  sale  does 
not  imply  power  to  barter  or  exchange 
the  property.  Edwards  ▼.  Cottrell,  48 
Iowa,  194.  In  general  the  sale  under 
a  power  must  be  fair  and  bond  fide 
in  order  to  extinguish  the  equity  of 
redemption.  See  Jones,  §§  S01-S06. 
Contract  may  empower  to  sell  before 
default.  Sdimittdiel  ▼.  Moore,  101 
Mich.  590. 

S.  Jones,  §  Sll;  Rose  t.  Page,  89 
Mieh.  105;  Chaffee  t.  Atlas  Co.,  43 
Neb.  224. 

9.  Bu<^  V.  Ingersoll,  11  Met  886; 
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moreover,  the  same  right  that  a  mortgagee  of  real  property  has  to 
pursue  his  remedies  concurrently ;  suing  on  the  mortgage  note  and 
carrying  on  proceedings  at  the  same  time  for  foreclosure.^  Hold- 
ing various  securities  he  may  avail  himself  of  any  or  all  of  them 
at  discretion;  deriving,  however,  but  one  satisfaction,^  and  per- 
mitting the  subrogation  of  securities  for  purposes  of  contribution. 


§  439.    Mortgagor's  Equity  of  Redemption. 

We  have  already  alluded  to  the  mortgagor's  equity  of  redemp- 
tion; a  right  which  is  regarded  with  increased  favor  in  these  days, 
as  constituting  his  real  and  beneficial  interest  in  the  mortgaged 
property.  The  worth  of  the  equity  of  redemption  in  mortgaged  * 
chattels  is  substantially  the  value  of  those  chattels  over  and  above 
the  liability  which  they  are  designed  to  secure.  If  the  mortgagee 
of  personal  property  retains  the  property  after  breach  of  condition, 
as  we  have  seen  he  may,  without  selling,  though  he  have  the  legal 
title  in  the  chattels,  yet  are  they  always  liable  to  redemption  in 
equity,  at  the  mortgagor's  instance,  subject  of  course  to  lapse  of 
time  and  laches  on  his  part ;  and  the  debt  being  satisfied,  the  mort- 
gagee would  have  no  right  to  retain  them  longer.^  And  if  the 
mortgagee  sells  the  property,  the  mortgagor  is  allowed  to  redeem 
after  the  day  of  forfeiture  at  any  time  before  foreclosure  is  com- 
pleted by  equity  proceedings  or  by  such  sale  upon  due  notice  or  by 
some  other  mode  which  complies  with  statute  or  a  just  understand- 
ing of  the  parties/     The  surplus  proceeds,  after  satisfaction  of 


Whitney  ▼.  Farrar,  51  Me.  418 ;  Tay- 
lor T.  Cheever,  6  Gray,  146.  Though 
probably  attachment  of  the  mort- 
gaged property  abandons  one's  atti- 
tude as  mortgagee. 

1.  Juchter  v.  Boehm,  63  Ga.  1; 
Pettibone  ▼.  Stevens,  15  Conn.  19; 
Jones  Chatt.  Mort.,  §  758 ;  UZ  N.  W. 
840  (Mich.). 

a.  Ayres  ▼.  Wattson,  67  Penn.  St. 
360;  Chapman  y.  Clough,  6  Vt.  123. 

3.  Freeman   ▼.   Freeman,   2   C.   E. 


Green,  44;  Story  Eq.  Jur.,  g  1031; 
Doane  ▼.  Garretson,  24  Iowa,  351. 
See,  also,  supra,  p.  534. 

4.  lb.  It  is  even  held  that  a  mort- 
gagor of  chattels  in  possession  has  a 
right  to  renew  his  interest  in  them 
after  breach  of  the  condition  of  the 
first  mortgage,  but  before  a  sale. 
Smith  ▼.  Coolbaugh,  21  Wis.  427. 
And  see  Carty  ▼.  Fenstemaker,  14 
Ohio  St.  457.  As  to  long  delay,  see 
Osborne  ▼.  Morgan,  171  Hi.  App.  549. 
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the  mortgage  debt  and  incidental  expenaes,  ought^  after  a  sale  of 
the  property,  to  be  paid  over  by  the  mortgagee  to  the  mortgagor.^ 
Equity  courts  are  always  suspicious  of  arrangements  by  means  of 
which  the  mortgagee  pretends  to  buy  in  his  mortgagor's  ri^t  of 
redemption ;  for  in  preserving  this  right  lies  the  debtor's  last  hope, 
and,  the  equity  finally  extinguished,  his  interest  in  the  property  is 
gone  completely.  Any  sale  of  the  property  by  a  mortgagee  before 
the  time  of  breach  and  foreclosure  would  ordinarily  be  a  conversion 
and  render  him  liable  to  the  mortgagor's  suit^ 

§  440.    Pasrment,  Satisfaction,  etc.,  6t  Mortgage  Debt. 

A  mortgage  debt,  like  any  other  debt,  may  be  extinguished,  as 
by  release  or  payment  and  satisfaction;  and  generally  whatever 
extinguishes  a  mortgage  debt  extinguishes  the  mortgage  security 
also.  But  the  extinguishment  of  a  mortgage  debt  involves  ques- 
tions concerning  the  intent  of  parties.^  The  payment  of  the  mort- 
gage debt  to  a  mortgagee,  by  some  thind  party  who  is  under  no 


It  is  held  that  a  mortgagee  may, 
in  the  alwence  of  statutory  require- 
ment or  express  agreement  to  the  eon* 
trary,  cut  off  tbe  right  of  redemption 
by  a  sale  upon  reasonable  notice  to 
the  mortgagor.  Jones,  §  707,  and 
cases  cited.  This  doctrine  is  upheld 
in  New  York,  and  New  Jersey,  and 
other  States.  In  the  case  of  a  pledge 
a  similar  right  exists.  Bupra,  §  407. 
But  this  statement  of  the  law  does 
not  apply  to  the  practice  in  various 
States,  where  the  mortgage  itself 
makes  no  such  provision.  Jones,  lb. ; 
Flanders  v.  Chamberlain,  24  Mich. 
305. 

A  sale  of  the  mortgaged  property 
upon  a  foreclosure  by  consent  of  the 
parties  excludes  the  equity  of  re- 
demption and  confirms  the  title  of 
the  bond  fide  purchaser.  Talman  ▼. 
Smith,  39  Barb.  390.  But  an  irregu- 
lar foreclosure  sale  operates  substan- 


tially as  an  assignment  of  the  mort- 
gage.    Walker  ▼.  Stone,  SO  Md.  195. 

5.  Parish  v.  Wheeler,  S»  N.  Y.  494. 
And  see  Flanders  ▼.  Thomas,  IS  Wis. 
410;  U.  S.  Dig.  Mortgage,  50;  Suppl. 
ib.  425;  Alger  ▼.  Farley,  19  Iowa, 
518 ;  Lipsohn  ▼.  Ck»ldstein,  212  Mass. 
144,  98  N.  E.  703.  Nor  can  a  cred- 
itor, who  has  sold  chattels  under  a 
mortgage  from  a  corporation,  excuse 
himself  from  crediting  the  proceeds 
on  the  ground  that  the  transaction 
which  furnished  the  consideration  of 
the  mortgage  was  idtra  vires  on  the 
part  of  the  corporation.    Ib. 

6.  Spaulding  y.  Barnes,  4  Gray, 
330.  But  cf.  Schmittdiel  ▼.  Moore, 
101  Mich.  590,  60  N.  W.  279. 

7.  See  Harrington  ▼.  Brittan,  23 
Wis.  541;  Bryant  ▼.  PoUard,  10  Al- 
len, 81 ;  Packard  ▼.  Kingman,  11  Iowa, 
219;  Franklin  Bank  ▼.  Pratt,  31  Me. 
501;  Jones  Chatt.  Mort.,  §§  632-680. 
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obligation  to  make  it,  will  not  necessarily  operate  in  satisfaction 
of  it;  the  intention  of  this  third  parQr  in  ^wfiVr^g  the  payment 
being  regarded.^  In  these  and  many  other  respects^  the  doctrines 
applicable  to  debts  in  general  will  be  found  to  apply.' 

§  441.    Mortgage  of  a  Ship  or  Vessel. 

Before  we  leave  the  general  subject  of  chattel  mortgages,  it  may 
be  well  to  speak  briefly  concerning  the  mortgage  and  hypothecation 
of  ships  and  vessels.  These  are  sometimes  mortgaged  like  other 
personal  property ;  in  which  case  they  appear  to  come  under  the 
usual  rules  concerning  registry,  save  so  far  as  statutes  of  any  State, 
in  this  respect,  may  be  thought  to  interfere  with  those  of  the 
United  States ;  the  navigation  laws  of  this  country  being  shaped 
and  controlled  more  immediately  by  the  federal  than  by  any  local 
government. 

§  442.    Hypothecation  of  a  Ship;    Bottomry  and  Respondentia 
Bonds. 

But  loans  on  the  security  of  ships  and  vessels  are  most  commonly 
effected  by  means  of  a  bottomry  bond,  and  instead  of  pledging  or 
mortgaging  the  vessel  we  hear  of  its  hypothecation.     These  terms 


S.  Walker  ▼.  Ston«,  20*  Md.  195. 

9.  See,  further,  c.  3,  as  to  Debts, 
supra;  Thompeon  ▼.  Van  Vechten,  27 
N.  Y.  568;  Packard  ▼.  Kingman,  11 
Iowa,  219;  Hill  v.  Beebe,  3  Kern.  566; 
Jones  Chatt.  Mort.,  §§  632-657.  For 
the  doctrines  of  merger  and  subroga- 
tion here  applicable,  see  Jones  Ghatt. 
Mort.,  §S  658,  659.  If  the  Statute  of 
Limitations  runs  long  enough  to  bar 
a  debt  secured  by  a  mori^;age,  the 
mortgagee's  title  is  not  thereby  de- 
feated. Grain  v.  Paine,  4  Gush.  483; 
Almy  V.  Wilbur,  2  W.  ft  M.  371. 
Statutes  requiring  a  formal  instru- 
ment for  discharge  of  a  mortgage 
and   ite   record   should   be   carefully 


followed;  yet  it  will  be  found  that 
requirements  of  this  sort  are  quite 
lax  for  chattel  as  compared  with 
real-estate  mortgages.  See  Jones 
Ghatt.  Mort,  §§  663-680. 

1.  See  1  Pars.  Shipping,  60-63; 
Mattingly  ▼.  Darwin,  23  HI.  618; 
Veazie  ▼.  Somerby,  5  Allen,  280; 
Wood  ▼.  Stockwell,  55  Me.  76;  Glark 
V.  Wilson,  103  Mass.  219;  The  Trouba- 
dour, L.  R.  1  Ad.  ft  Ecc.  302;  au/pra, 
%i  307,  315,  317;  Jones  Ghatt.  Mort., 
§§  520-554;  Provost  v.  Wilcox,  17 
Ohio,  359;  ^tna  Ins.  Go.  v.  Aldrioh, 
26  N.  Y.  92.  Gapture  of  a  vessel 
as  prize  overrides  a  mortgage,  ^e 
Hampton,  5  Wall.  372. 
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are  deriyed  from  the  civil  rather  than  the  oommon  law;  and  the 
contract  of  bottonuy  is  so  called  because  the  keel  w  bottom  of  the 
ship  is  made  the  security.^ 

Similar  to  bottomry  bonds  are  reapandentia  bonds,  and  a  loan 
b  of  the  latter  description  where  the  secnri^  is  not  the  ship,  but 
the  goods  laden  on  board  in  whole  or  in  part  Here  it  is  said  that 
the  borrower's  personal  responnbUity  is  deemed  the  principal 
security  for  the  performance  of  the  contract,  and  hence  the  origin 
of  the  term.^ 


a.  "To  hypothecate **  ie  rnndi  the 
••me  ms  to  ''mortgage,''  if  the  terms 
of  the  eiTil  law  are  eoiiTertible  at 
aU;  and  eertainly  it  ia  quite  different 
from  pledging  a  thing;  for  with  the 
Roman  pignut  and  the  English  pledge, 
the  poaeeflBion  of  the  thing  paesee  to 
the  pledgee,  while  in  a  eaae  of  hy- 
pothecation it  may  remain  in  the 
owner's  poseeeeion.  1  Pare.  Ship- 
ping, ISZ;  Just.  Inat  lib.  4,  tit  6, 
§  7;  Domat  Civil  Law,  §  1657;  The 
Atlaff,  2  Hagg.  Adm.  48,  53.  The 
quefltiona  arising  under  the  hypothe- 
cation of  Tessela  by  bottomry  are  de- 
termined for  the  moat  part  in  the 
courts  of  admiralty;  and  while  it  ia 
a  matter  of  doubt  whether  auch  courta 
can  take  jurisdiction  in  case  a  bot- 
tomry bond  ia  made  by  the  owner  in 
a  home  port,  this  kind  of  security  is 
most  frequently  given  by  the  maater 
abroad  in  cases  of  necessity,  and  here 
the  admiralty  jurisdiction  is  ample 
and  exclusive.  Abb.  Shipping,  153; 
1  Pars.  Shipping,  133 ;  and  conflicting 
eases  cited;  Bouv.  Diet.  "Bottomry;  " 
Blaine  v.  The  Carter,  4  Cr.  328;  2 
Ld.  Raym.  082.  This  sort  of  hypothe- 
cation is  by  a  bottomry  bond,  the  con- 
tract itself  being  commonly  termed 
''  bottomry ; "  and  by  such  a  contract 
the  owner  of  the  ship,  or  the  master 


aa  hia  agent,  borrows  money  for  tha 
uae  of  the  riiip,  and  givea  as  ae- 
curity  a  aort  of  mortgage  npon  the 
ahip  for  a  apecified  vojrage.  The  eo- 
aentiala  of  a  bottomiy  bond  are,  that 
it  shall  bind  the  ahip  for  the  pay- 
ment of  the  mon^,  provided  the  ahip 
perform  the  voyage  and  arrive  in 
ftafety;  while,  if  the  ahip  ia  lost,  no 
part  of  the  loan  la  to  be  paid,  and 
the  lender  loses  his:  money.  Here, 
it  is  evident,  the  lender  takea  a  risk 
similar  to  that  borne  by  insurers; 
and  for  this  reason  he  ia  allowed  to 
atipulate  for  maritime  or  extraordi- 
nary intereet  by  way  of  eompensa- 
tion,  without  falling  under  the  bar 
of  the  usury  laws.  1  Pars.  Shipping, 
134,  and  cases  cited ;  Bright.  Fed.  Dig. 
Shipping,  703,  794;  The  Atlas,  2 
Hagg.  Adm.  48,  57.  Mr.  Parsons 
thinks  that  there  seems  no  good  rea- 
aon  why  a  bottomry  bond  may  not 
provide  for  common  interest,  and  for 
payment  by  the  owner  of  the  money 
borrowed,  whether  the  ship  be  safe 
or  lost.    See  1  Para.  135. 

3.  1  Pars.  Shipping,  106-167;  Co- 
nard  v.  Atlantic  Ina.  Co.,  1  Pet.  386; 
Franklin  Ins.  Co.  v.  Lord,  4  Maaa 
248. 

The  whole  aubject  of  chattel  mort- 
gages ia  at  the  present  day  changed 
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§  443.    History  of  Bills  and  Notes. 

Bills  of  exchange  are  supposed  to  have  first  oome  into  use  with 
the  revival  of  commeroe  in  the  Mediterranean  Sea  about  the  thir- 
teenth century,  and  promissory  notes  considerably  later:  though 
some  of  the  legal  principles  applicable  to  both  classes  of  instru- 
ments were  foreshadowed  in  the  Roman  civil  law.  .  They  are 
often  placed  together  under  the  general  heading  of  ^^  negotiable 
paper; "  and  how  advantageous  it  was  to  merchants  in  the  earlier 
days  of  the  English  common  law  to  have  at  least  one  kind  of 
incorporeal  personal  property  with  the  characteristic  quality  of 
negotiability,  and  so  as  to  transfer  the  money  right  itself  from  one 
to' another,  we  have  already  shown.^  The  doctrine  of  assignment 
as  applied  to  chattels  has  changed  wonderfully  since  the  day  when 
a  common  usage  among  British  merchants  found  its  first  regular 
sanction  in  the  legislation  of  Queen  Anne's  reign ;  yet  n^otiable 
paper  is  still  found  of  the  greatest  convenience  in  trade  and  com- 
merce ;  furnishing  a  clear  test  of  the  mercantile  standing  of  indi- 
viduals and  firms,  and  enabling  any  business  man  to  secure  a 
concise  written  acknowledgment  of  an  outstanding  debt  due  him, 
which  may  be  placed  on*  the  money  market  and  realized  at  its 
current  value  from  any  purchaser. 


and  regulated  hy  local  statutes  both 
io  Great  Britain  and  the  United 
States;  and  the  practitioner  should 
rely  mainlj  upon  the  judicial  prece- 
dents and  l^slation  of  his  own  juris- 
diction, general  rules  being  now  of 
comparatively  little  moment.  When 
the  first  edition  of  this  work  was 
published,  no  trustworthy  textbook 
upon  chattel  mortgages  could  be 
found  by  the  author.  He  now  recom- 
mends the  treatise  of  Mr.  Leonard  A. 


Jones  upon  that  Subject,  which  was 
published  in  18S1.  (See  edition  of 
1908.) 

1.  Bupra,  §  S3.  And  see  1  Pars. 
Notes  and  BUls,  c.  1;  Story  Bills, 
§§  5-11;  3  Kent  Ck^m.  71-74.  See 
Eaton  and  Gilbert  on  Commercial 
Paper.  Judicial  knowledge  of  law 
merchant  as  to  negotiable  instru- 
ments. See  Ghamberlayne  Evid.,  I 
592. 
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'^ Bills  of  exchange''  aie,  however,  to  be  diatingiiiflhed  from 
^'  promiflsory  notes."  Instruments  of  the  f onner  dass  are  f onnd 
of  peculiar  importance  (though  not  exclusively  so  used)  in  foreign 
or  inter-State  transactions ;  ^  or  at  least  among  business  men  wlio 
carry  on  commerce  abroad,  or  otherwise  deal  from  a  distance,  if 
not  between  different  countries.  But  those  of  the  latter  class  are 
available  rather  when  the  dealings  are  inland  and  in  the  same 
neighborhood.  A  promissory  note  in  its  simplest  form  is  only  a 
written  promise  to  pay  money,  but  a  bill  of  exchange  is  a  written 
order  for  the  payment  of  money;  one's  own  credit  being  the 
primary  fund  in  the  one  instance,  and  a  special  credit  or  fund  in 
another  and  perhaps  some  distant  but  accessible  person's  keeping 
being  the  original  source  of  reliance  in  the  other.  And  while  but 
two  parties  —  the  debtor  and  creditor  —  are  essential  to  a  prom- 
issory note^  at  least  three  —  the  debtor,  the  creditor,  and  the 
accessible  fund-holder  of  the  debtor  —  are  necessary  where  the 
negotiable  instrument  is  a  bill  of  exchange.^ 

§  443a.    The  Negotiable  Instruments  Law. 

Under  the  direction  of  the  Ckmmiissioners  on  Uniform  Laws  a 
successful  attempt  has  been  made  in  recent  years  to  codify  the 
law  of  negotiable  instruments  and  have  it  passed  in  a  uniform 
shape  in  the  various  States.  This  codification  aims  to  harmoniae 
the  rulings  in  various  States  as  to  such  controverted  points  as  the 
rights  of  purchasers  for  value  and  to  make  clear  various  doubtful 
points.* 

'^  It  is  matter  of  common  knowledge  that  the  negotiable  instru- 
ments act  was  drafted  for  the  purpose  of  codifying  the  law  upon 
the  subject  of  negotiable  instruments  and  making  it  uniform 
throughout  the  country  through  adoption  by  the  legislatures  of  the 

a.  A  draft  drawn  in  Ohio  upon  a  bj  the  tame  party  it  may  be  declared 

bank  in  New  York  and  payable   in  <m  at  a  promiMory  note.    Willans  t. 

New  York  is  in  effect  a  foreign  bill  Ayrei,  S  App.  Caa.  133. 

of    exchange.       Armstrong    v.    Am.  4.  See  Eaton  A  Greene's  Negotiable 

Exch.  Bank,  133  U.  S.  433.  Instnimenis  Law  and   article  in   26 

3.  If  a  bill  be  drawn  and  accepted  Harvard  Law  Review,  493. 
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several  States  and  by  the  Congress  of  the  United  States.  •  •  • 
Diversity  was  to  be  moulded  into  uniformity.  This  act  in  sub- 
stance has  been  adopted  by  many  States.  While  it  does  not  cover 
the  whole  field  of  negotiable  instrument  law^  it  is  decisive  as  to  all 
matters  comprehended  within  its  terms.  •  •  •  Approaching 
the  act  from  this  point  of  view,  it  is  apparent  that  no  relation  of 
principal  and  surety  is  established  or  contemplated  by  any  of  its 
sections."  * 

§  444.    Bills  of  Exchange  and  Promissory  Notes  Defined. 

But  to  be  more  precise  in  our  definitions.  A  bill  of  exchange 
is  a  written  order  from  one  person  to  another,  directing  the  person 
to  whom  it  is  addressed  to  pay  to  a  third  person  a  certain  sum  of 
money  therein  named.^  Bills  of  exchange  may  be  inland  or  for- 
eign: they  are  inland  when  both  drawn  and  made  payable  within 
one's  own  country;  but  when  either  drawn  or  made  payable  in 
another  country,  they  are  foreign.  This  distinction  becomes  im- 
portant when  questions  arise  on  suit,  and  especially  those  which 
concern  the  protest  and  damages  for  non-payment;  and  it  has 
been  usual  to  draw  foreign  bills  in  sets  of  three,  that  duplicates 
may  be  at  hand  if  the  first  be  lost  or  destroyed ;  while  of  inland 
biUs,  signed  copies  are  seldom,  if  ever,  furnished.^     A  promissory 


a.  Per  Riigg,  C.  J.,  in  Union  Traat 
Co.  ▼.  McGinty,  212  Mass.  205,  207, 
98  N.  E.  679. 

As  to  relations  of  suretyship  under 
the  Negotiable  Instruments  Act,  see 
30  Harvard  Law  Review,  141. 

6.  Byles  Bills,  1;  3  Kent  Com.  74; 
1  Pars.  Notee  and  Bills,  52.  To  bor- 
row the  familiar  illustration:  if  A, 
Uving  in  New  York,  wishes  to  receive 
one  thousand  dollars,  which  await  his 
orders  in  the  hands  of  B,  in  London, 
he  applies  to  C,  going  from  New  York 
to  London,  to  pay  him  one  thousand 
dollars,  and  take  his  draf^  on  B  for 
that  sum,  payable  at  sight.    This  is 


an  accommodation  to  all  parties.  A 
received  his  debt  for  transferring  it 
to  C,  who  carries  his  money  across 
the  Atlantic,  in  the  shape  of  a  bill  of 
exchange,  without  any  danger  or  risk 
in  the  transportation;  and  on  his  ar- 
rival at  London  he  presents  the  bill 
to  B,  and  is  paid.    3  Kent  Com.  74. 

7.  1  Pars.  Notes  and  Bills,  55-60; 
Downes  v.  Church,  13  Pet.  205 ;  Byles 
Bills,  311 ;  Mah<my  v.  Ashlin,  2  B.  A 
Ad.  478.  And  to  recur  to  our  illus- 
tration: A,  who  draws  the  bill,  is 
called  the  drawer;  B,  to  whom  it  is 
addressed,  is  called  the  drawee;  and 
C,  to  wihom  the  bill  is  made  payable. 
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note,  which  is  a  simpler  sort  of  instnunenty  may  be  defined  as  a 
written  promise  to  pay  a  certain  snm  of  money  at  a  certain 
specified  date  or  on  demand.^ 

§  445.    Leading  Esaentiala  of  Bills  and  Notes. 

The  essentials  of  notes  and  bills  are  frequently  made  the  sub- 
ject of  legal  discussion.  And  while  it  is  impossible  for  ns  to 
pursue  minutely,  in  our  present  brief  investigation,  the  long  array 
of  cases,  often  conflicting,  upon  this  or  any  other  topic  relative  to 
negotiable  paper,  gome  of  those  leading  essentials  may  be  pointed 
out  in  passing.  All  instruments  of  this  kind  are  expressed  in 
writing;  for  nothing  oral  can  here  serve  mercantile  convenience.' 

Substance,  rather  than  form  of  expression,  is  the  leading  regard 
in  such  instruments.  Thus  for  *^  promise  to  pay,"  an  equivalent 
expression  may  be  substituted ;  though  an  "  I.  O.  U.,"  or  mere 
acknowledgment  of  a  debt,  without  an  accompanying  promise,  is 
declared  in  England  and  many  parts  of  this  country  not  to  be 
negotiable  paper,^  inasmuch  as  there  should  be  some  sort  of  prom- 


ia  called  the  paf^ee.  But  B,  on  ae- 
oepting  the  bill,  takes  still  another 
relation,  that  of  acceptor;  while  C, 
under  some  circumstances  to  be  pres- 
ently noticed,  in  passing  the  instru- 
ment OTer  that  a  fourth  party  may 
receive  payment  instead  of  himself, 
assumes  the  new  relation  of  indortcr. 
S.  A  common  form,  in  use  with  us, 
is  this :  "  New  York,  January  1, 1871. 
I  promise  to  pay  A.  B.,  or  order,  one 
thousand  dollars  in  three  months. 
Value  received.  C.  D."  But  no 
special  form  is  necessary;  and  slight 
iwriations  are  to  be  found,  both  in 
collocation  of  words  and  the  general 
language.  Byles  Bills,  1;  3  Kent 
Com.  75;  1  Pars.  Notes  and  Bills, 
e.  2.  The  person  who  makes  the 
promise,  G.  D.,  is  called  the  maker, 
and  he  to  whom  the  promise  is  made, 


A.  B.,  is  the  payee.  And  here,  again, 
as  in  the  case  of  a  bill  of  exchange, 
the  payee,  under  similar  circum- 
stances of  transfer  to  enable  another 
party  to  receive  payment,  assumes 
the  new  relation  of  indorser. 

8.  What  are  promissory  notes. 
Book  26,  N.  Y.  Rpts.,  Bender  ed., 
note,  p.  208.  Date  <m  mortgage  and 
note.  Book  3,  N.  Y.  Rpts.,  Bender 
ed.,  note,  p.  469. 

1.  See  1  Pars.  Notes  and  Bills,  23- 
26,  and  cases  cited ;  Tomkins  v.  Ashby, 
6  B.  ft  C.  541;  Byles  Bills,  6th  ed., 
10.  Not  an  invariable  rule,  it  seems, 
in  the  United  States.  ^  also  Huyck 
V.  Meador,  24  Ark.  101;  Johnson  ▼. 
Frisbie,  15  Mich.  286;  Hussey  v. 
Winslow,  59  Me.  170;  Currier  v. 
Lockwood,  40  Conn.  349;  Big.  2d  ed. 
22;  2  R.  I.  319. 
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ise  to  pay,  as  the  slyle  *^  promissory  note  "  indicates.  Certainty 
is  a  prerequisite  of  such  instruments;  certainty  as  to  the  payee, 
certainty  as  to  the  party  who  makes  himself  liable  for  payment, 
certainty  as  to  the  amount  to  be  paid  in  lawful  money,  certainty  as 
to  the  time  of  payment,  and  certainty  as  to  the  fact  of  payment ; 
with  this  qualification,  that  what  can  be  construed  into  certainty 
is  itself  certain. 

Certainty  as  to  the  payee  implies  that  one  should  be  designated, 
either  by  name  or  as  bearer.  A  note  or  bill  payable  to  the  order 
of  "  the  administrators  "  (already  appointed)  "  of  A  "  is  suffi- 
ciently certain,  for  evidence  from  without  will  establish  it;  but 
not  usually  an  instrument  to  persons  in  the  altemative,  or  ^^  to  the 
secretary  for  the  time  being"  of  a  society;  for  here  there  is  a 
contingency  as  to  the  person  entitled  to  payment.^  Negotiability 
as  between  the  original  parties  is  not  essential  to  a  note  or  bill : 
yet  the  usual  course  is  to  make  the  instrument  out  payable  to  ^'A, 
or  order,"  in  which  case  it  is  fully  negotiable  upon  A's  indorse- 
ment; or  else  to  make  it  payable  to  '^A,  or  bearer,"  and  thus  have 
it  fully  n^otiable  at  the  outset.  Even  a  fictitious  payee's  name 
is  in  the  latter  instance  sometimes  inserted,  or  more  generally  the 
payee's  name  is  left  blank,  the  maker  thereby  authorizing  any 
bona  fide  holder  to  insert  his  own  name.^  Certainty  as  to  the 
party  who  makes  himself  liable  for  payment  implies  not  only  that 
the  order  and  conditions  of  liability  should  be  clear,  but  that  the 
promising  party  should  put  his  name  to  the  instrument  in  such  a 


8.  Cf.  MusBelman  v.  Oakes,  19  111. 
81;  Storm  ▼.  Stirling,  3  Ell.  ft  B.  83S; 
16  111.  169;  1  Pars.  Notes  and  Bills, 
30-35;  Oi^ood  ▼.  Pearson*,  4  Gray, 
455.  But  see  Holmes  ▼.  Jacques, 
L.  R.  1  Q.  B.  376,  showing  that  there 
may  be  an  altemative  expression  as 
to  A  and  one  who  is  A'ff  agent. 

8.  1  Pars,  ib.;  Crutchlj  ▼.  Mann, 
5  Taunt  529;  3  T.  R.  581;  Middle- 
sex, Ac.,  ▼.  Davis,  3  Met  183;  Bedf. 


&  Big.  Bills  and  Notes,  6.  What  may 
be  filled  in  note  given  in  blank.  Book 
5,  N.  Y.  Rpts.,  Bender  ed.,  note,  p. 
180.  Leaving  blanks  in  negotiable 
paper.  Book  30,  N.  Y.  Rpts.,  Bender 
ed.,  note,  p.  900.  A  bill  of  exchange 
aecepted  on  good  consideration,  but 
with  the  drawer's  name  left  blank, 
may  be  completed  in  chancery  after 
the  acceptor's  death.  Carter  v.  White, 
SO  Ch.  D. 
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way  as  to  manifeBt  his  intention  to  assume  the  liability/  Cer- 
tainty as  to  amount  is  a  requisite  strictly  enforced;  and  while  a 
particular  fund  might  sometimes  be  mentioned  in  the  instrnmenty 
or  the  payment  might  be  directed  in  gold  coin  instead  of  paper 
currency :  or,  in  other  words,  in  one  kind  of  lawful  money  rather 
than  another;  while,  too,  payment  with  interest  added  or  (in  bills 
of  exchange)  with  exchange  is  undoubtedly  proper;  yet,  as  a  rule^ 
the  principal  sum  payable  must  be  stated  definitely,  and  must  be 
in  lawful  money,  and  must  not  be  connected  with  any  indefinite 
or  uncertain  stipulations.^ 

§  446.    The  Same  Subject. 

Certainty  as  to  time  of  payment  is  construed  more  liberally, 
but  yet  with  precision;  thus,  a  promise  to  pay  when  C  shall 
arrive  at  age  vitiates  an  instrument  as  a  note  or  bill  with  its 
peculiar  incidental  advantages,  for  C  may  die  a  minor/    But  the 


4.  The  signature  may  be  by  agent; 
and  if  the  suitable  intention  clearly 
enough  appear,  the  promieor's  own 
name  signed  in  any  part  of  the  paper, 
or  eren  his  initials,  will  make  the 
note  complete  and  binding;  though 
he  would  be  foolish  not  to  put  his 
signature  at  the  foot  of  the  promise, 
wihere  it  belongs,  and  write  it  out 
with  reasonable  fulness.  1  Pars.  35- 
37.  See  Sanders  v.  Anderson,  21  Mo. 
402>;  Merchants'  Bank  v.  Spicer,  6 
Wend.  443;  Ferris  v.  Bond,  4  B.  A 
Aid.  679.  Whether  equity  may  sup- 
ply an  omission  to  sign  through  mis- 
take. See  Lancaster  Nat.  Bank  y. 
Taylor,  100  Maes.  18;  Brown  ▼.  Mo- 
Hugh,  35  Mich.  50. 

5.  See  Dewing  v.  Sears,  11  Wall. 
379;  1  Pars.  Notes  and  Bills,  37,  38, 
45-47;  Redf.  &  Big.  1-5;  Eelley  ▼. 
Brooklyn,  4  Hill,  263;  Thompson  ▼. 
Sloan,  93  Wend.  71;  Shamokin  Bank 
▼.  Street,  16  Ohio  St.  1 ;  Odok  t.  Sat- 


terlee,  6  Cowen,  108.  An  inatm* 
ment  may  be  payable  in  eurrency  or 
funds  which  are  Ahown  to  circulate 
as  money.  American  Emigrant  Co. 
▼.  Clark,  47  Iowa,  671.  There  are 
other  American  cases  which  treat  a 
note  as  good,  for  some  purposes  at 
least,  though  not  expressed  as  pay- 
able in  what  would  be  called 
"  money ; "  as,  a.  g.,  in  State  bank- 
notes, or  in  "Canada  currency,"  or 
even  in  specific  articles.  See  Big. 
2d  ed.  14;  Swetland  ▼.  Swetland,  15 
Ohio,  118;  Denison  v.  Tyson,  17  Vt 
54»;  Black  V.  Ward,  27  Mich.  191. 

6.  To  be  negotiable  a  note  must  be 
certain  in  time  and  unconditional. 
Mahoney  ▼.  Fitzpatrick,  133  Mass. 
151. 

So  a  note  expressed  to  be  in  con- 
sideration  of  a  conditional  sale  is  not 
n^potiable.  Molsons  Bank  ▼.  Howard, 
21  Out.  Wkly.  Rep.  278. 
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date  need  not  be  written  in  .a  note,  nor  is  a  note  vitiated  by  being 
dated  forward  or  antedated,  for  the  true  date  may  be  supplied. 
Wben  no  time  of  payment  is  mentioned,  the  presumption  is  that 
the  note  or  bill  is  payable  on  demand ;  and  where  a  note  is  pay- 
able on  demand,  it  is  clear  that  (subject  to  statutes  of  limitation) 
the  note  is  due  when  the  demand  is  made,  though  the  original 
parties  may  have  no  idea  when  that  time  will  come.^  Certainty 
as  to  the  fact  of  payment  implies  that  there  should  be  nothing 
contingent  or  conditional  in  the  promise  to  pay.  Where,  instead 
of  a  mere  reference  to  some  fund,  the  writing  directs  payment  out 
of  that  fund  only;  or  where  the  payment  depends  upon  the  per- 
formance of  some  corresponding  obligation;  or  where  it  is  con- 
tingent upon  expectations  which  may  not  be  realized;  in  these 
and  similar  instances  the  instrument  is  not  a  negotiable  note  or 
bill,  however  valuable  in  the  light  of  an  assignment.  But  it  is  no 
objection  to  a  note  or  bill  that  it  states  the  transaction  out  of 
which  it  arose,  the  consideration  for  which  it  was  given,  or  by  way 
of  memorandum  that  other  property  is  deposited  as  collateral 
security ;  ^  nor  even  that  it  states  a  liability  to  become  due  before 
its  date  if  others  of  the  same  series  are  defaulted.' 


Liability  on  if  conditional.     Book     GiiTman  ▼.  Burlingame,  36  111.  231; 


3,  X.  Y.  Rpts.,  Bend«r  ed.,  note,  p.  11. 

7.  Kelley  v.  Hemmingway,  13  111. 
604;  Redf.  &  Big.  1M4;  1  Pars.  38- 
42;  Michigan  Ins.  Go.  v.  Leaven- 
worth, 30  Vt.  11;  Pasmore  v.  North, 
13  Ea«t,  517.  See  Sayre  v.  Wheeler, 
31  Iowa,  112. 

As  to  bills,  &c.,  payable  at  sight, 
there  should  be  presentment  within 
a  reasonable  time.  Muilman  ▼. 
D'Eguino,  2  H.  Bl.  565;  Big.  Bills 
and  Notes,  2d  ed.,  244. 

8.  1  Pars.  Notes  and  Bills,  42-47, 
and  numerous  cases  cited;  ib.  60-65; 
Redf.  ft  Big.  Bills  and  Notefr,  8-10; 
Cook  V.  Satterlee,  6  Cow.  108; 
Goshen  v.  Hurtin,  9  Johns.  217;  Cota 
v.  Buck,  7  Met.   588;   1  Burr.  323; 


Bhrics  v.  De  Mill,  75  N.  Y.  370; 
Third  Nat.  Bank  v.  Armstrong,  25 
Minn.  530;  BriU  v.  Hoile,  53  Wis. 
537;  Worden  ▼.  Dodge,  4  Denio,  159; 
Collins  y.  Bradbury,  64  Me.  37.  See 
Griffin  T.  Weatherby,  L.  R.  3  Q.  B. 
753.  An  order,  draft,  or  check  must 
be  drawn  upon  a  particular  fund  in 
order  to  constitute  an  equitable  as- 
signment thereof.  Attorney-General  ▼. 
Continental  Life  Ins.  Co.,  71  N.  Y. 
3:^.     See  further  Big.  2d  ed.  20. 

Negotiability  is  not  essential  to 
constitute  an  instrument  a  bill  of 
exchange  or  promissory  note;  though 
one  hinders  thus  a  very  convenient 
quality  of  such  instruments.  Big. 
Bill«  and  Notes,  2d  ed.,  12 ;  Arnold  ▼. 
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We  may  add,  on  the  point  of  easentiala^  that,  as  a  rnley  whenever 
it  is  doubtful  upon  the  face  of  an  instrument  whether  it  was 
intended  as  a  bill  of  exchange  or  a  promissory  note,  and  it  poe- 
aesaes  the  requisite  of  each,  the  holder  may  dioose  to  treat  it  as 
one  or  the  other.  ^ 


Spragoe,  34  Vt.  402;  2  Ld.  lUym. 
1545;  Ck>rbett  v.  Clark,  45  Wis.  403. 
If  the  iiMtmment  be  payable  to  order, 
indorsement  makes  the  negotiability 
effective;  if  payable  to  bearer  gener- 
ally, the  title  will  paea  by  delivery. 
Supra,  I  84.  And  hence  any  such 
instrument  may  be  restricted  in  its 
practical  circulation.  As  to  the  effect 
of  making  an  instrument  payable 
"before"  a  certain  date,  cf.  Stults 
y.  Silva,  110  Maes.  137;  Helmer  v. 
Krolick,  36  Mich.  371.  An  impor- 
tant word,  such  as  "dollars,''  may 
sometimes  be  supplied  by  parol,  if 
acci4entally  omitted.  Beardsley  V. 
Hill,  61  III.  354. 

The  mere  fact  that  the  seal  of  a 
corporation  is  added  does  not  make 
the  note  the  contract  of  the  corpora- 
tion. Dutton  V.  Marsh,  L.  R.  6  Q.  B. 
361.  As  to  the  effect  of  describing  as 
agents,  trustees,  etc.,  in  a  signature, 
and  whether  one  ift  bound  thus  per- 
sonally, see  ib. ;  Story  Agency,  §§  266, 
267;  Big.  2d  ed.  46,  47;  Shoe  & 
Leather  Bank  ▼.  Dix,  123  Mass.  148 ; 
Chray  ▼.  Raper,  L.  R.  1  C.  P.  694; 
Haile  v.  Pierce,  32*  Md.  327.  And  as 
to  corporate  officers,  see  Falk  ▼. 
Moebs,  127  U.  S.  507.  Paper  given 
under  seal  is  (independently  of  stat- 
ute) a  bond  or  specialty  debt,  and 
not  a  bill  or  note.  This  strict  rule  is 
sometimes  affected  by  legislation. 
Laidley  ▼.  Bright,  17  W.  Va.  770 ;  86 
N.  C.  166.    See  next  chapter. 

A  written  statement  on  the  note 


that  it  is  giTen  as  "coUateiml "  would, 
according  to  many  authorities,  re- 
strict its  negotiability;  though  tliere 
is  a  ccmfliet  on  tiiis  point.  Jury  ▼. 
Barker,  B.  B.  4  E.  450;  1  M.  &  W. 
232;  Treat  ▼.  Cooper,  29  Me.  203; 
Arnold  ▼.  Bo^  RiTcr  R.  R.  Co.,  9 
Duer,  S07;  Costello  ▼.  Crowell,  127 
Mass.  203. 

9.  Chicago  R.  ▼.  Mercbanftii'  Bank, 
136  U.  S.  268. 

1.  See  Edis  ▼.  Bury,  6  B.  ft  C.  435; 
1  Pars.  63;  Guyman  ▼.  Burliogame, 
36  111.  201;  Willans  ▼.  Ayers,  3  App. 
Cas.  133. 

A  bill  or  note  takes  effect  »a  be- 
tween the  parties  from  the  time  of  its 
delivery  and  not  from  the  mere  date. 
Burr  V.  Becker,  264  111.  230, 106  K.  E. 
206,  L.  R.  A.  (1016)  1040,  n.;  Young 
▼.  Hayes,  212  Mafts.  526,  00  N.  E. 
327.  And  see  Bainbridge  v.  Hoes,  163 
App.  DiT.  870,  140  N.  T.  S.  20  (mail- 
ing a  letter) ;  Harris  ▼.  Clanton,  148 
Pac.  683  (Okla.  Sup.  1015)  (condi* 
tional  delivery).  See  further  Burrias 
▼.  Starr,  165  N.  C.  657,  81  S.  E.  02O 
(note  under  seal) ;  Seager  y.  Drayton, 
217  Mass.  571, 105  N.  E.  461  (renewal 
without  consideration) ;  Quality  Car 
Co.  T.  Corkill,  182  111.  App.  175  (de- 
livery to  an  agent) ;  Bombolaski  t. 
First  Nat  Bank,  55  Ind.  A]^.  172, 
103  y .  E.  422 ;  Dies  v.  Wilson  County 
Bank,  120  Tenn.  80,  165  S.  W.  248 
(one  note  as  collateral  to  the  other)  ; 
Fessenden  ▼.  Coolidge,  114  Me.  147, 
05  Atl.  777   ("for  value  received"); 
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§  447.    Principal  Parties,  etc.  Compared  in  Bills  and  Notes. 

The  maker  of  a  note  and  the  acceptor  of  a  bill  have  nearly  the 
same  rights  and  duties ;  both  of  these  being  the  principal  parties, 
to  be  called  on  for  payment  before  any  other  parties  are  liable. 
And  so,  too,  the  drawer  of  a  bill  corresponds  mainly,  in  this  rela- 
tion, to  the  first  indorser  of  a  note.  Let  us,  then,  see  what  is 
acceptance;  and,  somewhat  later,  what  is  indorsement* 

A  note  must  also  have  two  parties,  as  a  man  cannot  contract 
with  himself,  and  if  the  maker  and  payee  are  the  same  person  the 
note  is  a  nullity  until  indorsed.^  So  there  can  be  no  recovery 
where  the  maker  is  one  of  two  joint  payees.^ 


§  448.    Acceptance  of  a  Bill  of  Exchange. 

Acceptance  is  the  engagement  to  comply  wiiii  the  order  con^ 
tained  in  a  bill  of  exchange.  Acceptance  may  be  constituted  in 
a  variety  of  ways.  The  usual  method  is  for  the  drawee  of  a  bill 
to  write  across  the  face,  perhaps  in  red  ink,  the  word  "Accepted," 
and  then  sign  his  name.  But  the  law  merchant  requires  less 
formality,  as  by  mere  signature  for  instance, —  regarding  evi- 
dently actual  intent,  in  such  cases,  as  of  far  more  importance  than 
the  method  of  expressing  that  intent;  and  so  lax  is  it,  indeed,  that 
local  statutes  are  sometimes  brought  in  to  stiffen  the  requirements. 


Leiter  ▼.  Poindezter,  220  Fed.  610 
(Idaho  C.  C.  A.  1^15)  (a  parchase 
contract  and  not  a  note). 

See  Exchange  Nat.  Bank  ▼.  Little, 
111  Ark.  263,  164  S.  W.  731  (adding 
proTiflionft  of  a  material  matter) ; 
Anthony  v.  Brown,  214  Mass.  439,  101 
K*.  E.  1056  (duress  in  procuring) ; 
Koble  ▼.  Beeman  Co.,  65  Ore.  93,  13^ 
Pac.  1006,  46  L.  R.  A.  H.  8.  162  (im- 
material error) ;  Cohn  v.  Lunn,  182 
S.  W.  584  (Tenn.  Sup.  1916)  (illegal 
ma  against  a  penal  statute) ;  Edwards 
▼.  Dealers'  Ice  Co.,  17  Ariz.  98,  148 
Pac.  908  (note  with  invalid  mortgage 
security) ;  Bank  of  Boothbay  Harbor 


▼.  Blake,  113  Me.  313,  93  Atl.  840; 
Justice  ▼.  Stonecipher,  267  111.  448, 
108  N.  E.  76^;  Business  Men's  League 
▼.  Sragow,  153  N.  Y.  8.  231  (App. 
Term,  1^15)  (executing  in  blank) ; 
Schnitzer  y.  Kramer,  26S  III.  603,  109 
K*.  E.  695;  Crosier  ▼.  Crosier,  215 
Mass.  535,  102  N.  E.  901  (delivery) ; 
Scantlebury  ▼.  Tallcott,  84  Misc.  400, 
146  N.  Y.  S.  184  (receipt  embodied). 

2.  Pickering  y.  Cording,  92  Ind. 
306. 

S.  Edison  Electric  Illuminating  Co. 
V.  De  Mott,  51  N.  J.  Eq.  16,  25  Atl. 
952. 
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A  written  and  signed  acceptance  ia  sometimes  made  essential,  iheaiy 
^7  legislation;  but  in  the  absence  of  legislation  even  a  verbal 
acceptance  is  valid,  if  communicated  to  the  party  who  takes  the 
billy  and  if  he  takes  it  on  the  credit  of  that  acceptance.^  It  be- 
hooves the  drawee  who  would  avoid  liability  as  an  acceptor  to 
refuse  acceptance  when  the  bill  is  presented  to  him;  though  the 
cases  do  not  make  it  absolutely  sure  that  simple  silence  and  delay 
on  his  part  would  render  him  liable;  and  if  he  once  accepts  in 
writing,  and  the  bill  is  delivered  back  to  the  person  presenting  it 
for  acceptance,  the  acceptor's  liability  to  all  holders  is  generally 
fixed  as  a  principal  party,  without  reference  to  the  person  who 
presented  the.bilL^  An  acceptor  is  liable  absolutely  on  his  ao* 
ceptance  regardless  of  the  surrender  to  him  of  an  attached  bill  of 
lading.^  Where  a  corporation  draws  upon  itself,  or  a  partner  upon 
his  firm  for  partnership  purposes,  or  an  individual  on  himself, — 
in  these  and  like  instances  the  instrument  se^ms  to  be  rather  a 
promissory  note  than  a  bill  of  exchange,  and  at  all  events  the  act 
of  drawing  is  deemed  a  sufficient  acceptance/     The  l^al  effect  of 


4.  See  Spear  ▼.  Pratt,  d  Hill,  5S2 ; 
In  re  Agra,  Ac.,  Bank,  L.  R.  2  Ch. 
991;  Spaulding  v.  Andrews,  48  Penn. 
St.  411;  Ward  v.  Allen,  2  Met.  53; 
Rees  ▼.  Warwick,  2  B.  &  Aid.  113; 
Redf.  &  Big.  41-43;  1  Pars.  281-286; 
Byles,  c.  6,  §  1. 

5.  1  Pars.  286-291 ;  Grant  v.  Hunt, 
1  G.  B.  44;  Redf.  &  Big.  43.  As  to 
complete  or  incomplete  acceptance, 
see  Bank  of  Van  Diemen'e  Land  v. 
Bank  of  Victoria,  L.  R.  3  P.  C.  526; 
Carson  ▼.  Rnssell,  26  Tex.  452. 

tf.  First  National  Bank  of  Seattle  ▼. 
Gidden,  162  N.  Y.  Supp.  317. 

7.  Marion,  Ac.,  R.  Co.  y.  Hodge,  9 
Ind.  163;  Dougal  v.  Gowles,  5  Day, 
511;  Hasey  v.  White  Pigeon  Sugar 
Co.,  1  Doug.  (Mich.)  193.  It  is  im- 
material where  one  places  his  name, 
if  his  purpose  be  the  execution  of  the 
contract.      Rodocanachi    v.    Buttrick, 


125  Mass.  134.  But  as  to  extending 
this  doctrine  so  as  to  treat  one  who 
writes  on  the  bade  as  though  he  had 
written  on  the  face,  see  Indorsement, 
poBt;  Big.  2d  ed.  44,  and  conflicting 
cases  cited. 

Under  what  circumstances,  it  may 
be  asked,  is  a  promise  to  accept 
equivalent  to  acceptance?  since  it  so 
frequently  happens  that  prudent  men 
in  business  arrange,  before  drawing 
on  one  another,  to  what  an  amount 
and  in  what  sums  their  bills  shall  be 
honored.  In  this  country  it  appears 
to  be  well  settled  that  a  letter  written 
within  a  reasonable  time  before  or 
after  the  date  of  a  bill  of  exchange, 
describing  it  in  terms  not  to  be  mis- 
taken, and  promising  to  accept  it,  is, 
if  shown  to  the  person  who  after- 
wards takes  the  bill  on  the  credit  of 
the  letter,  a  virtual  acceptance.  Cool- 
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aooeptanoe  is  to  oonfinn  and  eetablish  the  bill  as  originally  drawn 
upon  the  acceptor;  it  signifies  that  the  bill  was  drawn  rightly 
upon  him  and  that  he  will  answer  for  its  due  payment 

§  449.    The  Same  Subject. 

There  is  such  a  thing  as  a  conditional  or  qualified  acceptance ; 
the  cases,  however,  running  pretty  closely  here,  and  the  law  being 
in  rather  an  unsatisfactory  state;  ^  though  the  principle  is  that 
any  acceptance  which  varies  the  original  tenor  of  a  bill  ought  to 
receive  the  sanction  of  the  drawer  and  all  other  prior  parties,  to 
make  the  bill  hold  good.  And  a  sort  of  conditional  or  qualified 
acceptance  is  that  of  an  acceptance  supra  protest  or  for  honor. 


idge  ▼.  Payson,  2  Wheat.  66.  And 
flee  Townsley  ▼.  Sumrail,  Z  Pet.  170; 
Whilden  ▼.  Merchants'  Bank,  64  Ala. 
1.  But  an  offer  to  accept  a  draft  may 
be  withdrawn  hy  letter,  provided  the 
letter  reach  the  drawer  before  pre- 
sentation of  the  draft  for  acceptance. 
Ilftley  V.  Jones,  12  Gray,  260.  Regret 
has  been  expressed  in  many  quarters 
that  this  doctrine  of  a  virtual  accept- 
ance of  non-existing  bills  was  ever  ad* 
vanced;  and,  as  the  English  courts  do 
not  perhaps  go  so  far,  it  is  well  to 
consider  this  doctrine  as  restrained  in 
this  country  within  the  above  limita- 
tions, not  to  speak  of  legislation  to 
the  contrary.  In  fact,  virtual  accept- 
ance is  a  doctrine  of  common  law 
contract  rather  than  of  the  law  mer- 
chant. And  hence,  in  the  matter  of 
non-existing  bills,  a  distinction  may 
be  proper  between  the  rights  of  one 
who  afterwards  takes  on  the  faith  of 
a  promise  to  accept,  and  the  rights  of 
one  who  does  not;  between  bills 
drawn  and  paysble  within  a  reason- 
able time  after  the  promise,  and  bills 
which  are  not,  and  so  on.  See  Redf. 
4  Big.  49-51,  and  cases  cited;  Wildes 
▼.  Savage,  1  Story,  2®;  Plummer  v. 


Lyman,  49  Maine,  229;  Ohitty  Bills, 
284-286;  Bank  of  Ireland  v.  Archer, 
11  M.  &  W.  383;  1  Pars.  292-300. 
And  see  Exchange  Bank  v.  Rice,  98 
Mass.  288;  Exchange  Bank  v.  Rice, 
107  Mass.  37;  Garr  v.  National  Se- 
curity Bank,  107  Mass.  45;  McCut- 
chen  V.  Rice,  56  Miss.  455.  And  in 
order  to  bind  as  acceptor  one  who  has 
promised  to  accept  a  non-existing  bill, 
the  bill  must  be  pointed  out  and  de- 
scribed in  terms  not  to  be  mistaken. 
Boyce  v.  Edwards,  4  Pet.  111.  Au- 
thority to  draw  at  sight  for  a  sped* 
fled  amount  is  not  acceptance  of  a 
particular  draft,  but  it  implies  a 
promise  upon  which  any  bond  fide 
holder  may  rely.  Franklin  Bank  v. 
Lynch,  52  Md.  270.  But  authority 
to  draw  for  a  larger  amount  is  utterly 
inconsistent  with  such  promise. 
Brinkman  v.  Hunter,  73  Mo.  172. 
See  further.  Carter  v.  White,  20  Ch. 
D.  225. 

8.  See  Redf.  &  Big.  107, 108;  United 
States  V.  Bank  of  Metropolis^  15  Pet. 
a77;  Newhall  v.  Clark,  3  Cusfa.  376; 
Wintermute  v.  Post,  4  Zabr.  420;  1 
Pars.  300-312,  and  cases  cited. 
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which  may  be  given  where  the  drawee,  who  dedines  to  aeoept  the 
bill  generally,  not  being  bound  to  do  so,  accepts  it  mipra  frotesl 
for  some  one  or  more  of  the  parties,  and  stands  rather  as  indorser 
than  acceptor ;  or,  as  more  generally  happens,  where  some  stranger 
steps  in,  after  the  drawee's  refusal  to  accept  and  a  protest,  to  save 
the  bill  from  the  disastrous  consequences  of  being  publicly  dia- 
honored.  The  law  on  the  subject  of  acceptance  supra  protest, 
which  is  derived  from  the  law  merchant,  constitutes  an  exception 
to  the  old  rule  that  no  man  can  make  himself  the  creditor  of 
another  without  the  latter's  authority  or  consent;  and  not  only 
has  it  no  recognized  application  to  a  promissory  not^  but  the 
stranger  who  would  thus  acquire  the  rights  of  a  bona  fide  holder 
must  pay  for  the  honor  of  all  the  parties,  and  of  no  particular  one, 
and  not  before  but  after  protest,  complying  likewise  with  certain 
formalities,  by  way  of  notice.^ 

Acceptance  admits  the  drawer's  signature  to  be  genuine,  and 
the  acceptor  is  liable  to  an  innocent  holder  for  value,  though  the 
signature  should  prove  a  forgery.  And,  further,  it  admits  that 
the  bill  is  drawn  on  funds  in  his  own  hands,  and  that  the  payee 
named  is  capable  of  indorsement,  though,  generally  speaking,  the 
acceptor  does  not  warrant  indorsements.^  But  an  acceptance 
supra  protest  does  not  seem  to  admit  the  genuineness  of  any  signa- 
ture, not  even  that  of  the  drawer.^  And  it  may  be  well  to  add  that 
a  certain  duty  rests  upon  the  holder  of  a  bill  in  the  matter  of 
seasonable  presentment  for  acceptance;  this  duty  being  inter- 
preted, however,  in  the  light  of  circumstances ;  and  due  diligence 
in  presentment  applying,  as  a  rule  of  necessity,  rather  to  bills 
payable  on  demand,  or  at  or  after  sight,  than  to  bills  payable  at  a 

9.  Konig  V.   Bayard,   1   Pet.   »50;  1.  Horttenan  v.  H«iifthaw,  11  How. 

Redf.  ft  Big.  87,  8S ;  Gazsam  v.  Ann-  177 ;  Redf.  ft  Big.  59-63 ;  Meacher  ▼. 

strong,  3  Dana,  554;  1  Pars.  313-320;  Fort,  3  Hill  (8.  C.)  227;  Beemaiif  ▼. 

Schimmelpennich    v.   Bayard,    1   Pet.  Duck,  11  M.  ft  W.  251;  1  Pars.  320- 

264 ;  Phillips  v.  Thum,  L.  R.  1  C.  P.  323. 

463.     For  an  unusual  acceptance  by  S.  Redf.  ft  Big.  63;   Wilkinson  ▼. 

''  giving  credit  to  the  bill/'  see  Duna-  Johnson,  3  B.  ft  C.  428.    See  Phillips 

van  V.  Flynn,  118  Mass.  537;  Hall  v.  v.  Thum,  L.  R.  1  C.  P.  463. 
Steel,  68  111.  231. 
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certain  time  after  date.  If  the  drawee  refoaes  to  aceept,  imme- 
diate notice  should  be  given  to  all  prior  parties  on  the  incomplete 
bill  to  charge  them;  and  sometimes  in  l^e  case  of  foreign  bills  a 
formal  protest  will  be  necessaiy.^ 

§  450.  Rights  and  Duties  of  the  Holder  of  Negotiable  Paper  on 
Its  Maturity. 
Of  the  transfer  of  a  bill  or  note  by  delivery  with  or  without 
indorsement  we  shall  speak  presently  at  some  length ;  and,  not  to 
make  the  subject  too  perplexing  at  the  outset,  we  take  now  the 
simplest  instance  of  a  presentment  for  payment  on  maturity  of 
negotiable  paper.  We  may  remark,  in  passing,  however,  that  one 
often  speaks  of  '^  the  holder  "  of  negotiable  paper,  his  rights  and 
duties ;  and  that  by  ^^  the  holder,"  in  this  connection,  is  usually 
meant  in  law,  the  owner  of  it;  since,  as  the  text-writers  have 
shown,  if  a  bill  or  note  be  in  one's  possession  without  title  or 
interest,  that  person  should  ordinarily  be  considered  only  as  the 
agent  of  the  owner;  though  possession  of  the  instrument  in  regu- 
lar form  affords  a  prima  facie  title/  The  principal  right  of  the 
holder  of  negotiable  paper  at  its  maturity  is  to  demand  payment ; 
while  his  principal  obligation  is  to  present  that  paper  properly 
for  acceptance  or  payment, —  for  one  or  the  other,  or  both,  as  the 
case  may  be.^ 


§451.    Presentment  and  Demand ;  How  and  Where  Made. 

With  regard  to  the  presentment  of  a  bill  or  note,  and  demand 
for  its  payment  on  maturity,  and  as  respects  the  formalities  to  be 


S.  See  Story  BUla,  §§  231,  273,  n. ; 
Bedf.  k  Big.  39-41;  1  Pars.  330-352; 
2  H.  Bl.  665;  Clarke  v.  Riuflel,  3 
Dall.  416;  Allen  ▼.  Suydam,  20  Wend. 
321;  Walker  ▼.  Stetson,  19  Ohio  St 
400. 

4.  1  Pan.  253  et  teg.;  Pettee  ▼. 
Prout,  3  Gray,  502. 

9.  One  who  has  acquired  the  paper 
in  good  faith,  and  for  valuable  con- 


sideration, from  a  party  capable  of 
transferring  it,  is  further  styled  a 
hond  fide  holder;  and  the  rights  of  a 
bond  fide  holder  are  largely  consid- 
ered, as  we  shall  soon  see,  in  cases 
where  bills  or  notes  have  been  put 
into  circulation  wrongfully,  or  there 
ia  some  other  element  of  fraud  dis- 
coverable. See  1  Pars.  254-280,  and 
cases  cited ;  Bedf.  4b  Big.  165-289. 
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pursued  in  case  of  its  didumor,  and  the  consequent  liability  of 
▼arions  parties  in  their  proper  order,  where  all  these  preliminaries 
were  carried  out  as  they  should  have  been,  the  rules  of  law  are 
quite  peculiar,  though  their  analogy  is  to  be  found  in  the  doctrines 
of  guaranty.  The  general  rule  is  that  upon  the  holder,  either 
personally  or  by  his  ageot,  rests  the  duty  of  presenting  and  mak- 
ing a  demand  of  payment^  As  to  the  party  of  whom  demand 
should  be  made,  the  rule  is  sufficiently  liberal  for  the  holder ;  since 
parties  other  than  the  principal  one  may  be  charged,  on  non-pay- 
ment, if  the  presentment  and  demand  were  made  to  a  person 
authorized  to  pay  the  bill  or  note,  at  the  right  place  and  time^  and 
in  the  proper  way/ 


6.  Tbe  mgent,  if  Any,  may  be  au- 
thorised without  any  writing;  and, 
indeed,  it  is  iwiy  oommon  for  busineta 
men,  in  theee  days,  to  put  into  the 
bank  such  billa  and  notes  as  they  may 
hold,  Waing  the  agency  of  the  bank, 
instead  of  presenting  the  paper  on 
maturity  themselves.  1  Pars.  357- 
361 ;  Sussex  Bank  v.  Baldwin,  2  Har- 
rison, 487;  Bank  of  Utica  v.  Smith, 
18  Johns.  230;  Seaver  v.  Lincoln,  21 
Pick.  267.  Drawee  of  bills  and  notes 
must  know  drawer's  signature.  Book 
10,  N.  Y.  Rpts.,  Bender  ed.,  note, 
p.  29, 

7.  1  Pars.  861;  Redf.  k  Big.  326- 
330 ;  Matthews  y.  Haydon,  2  Esp.  609, 
Presentment  of  a  partnership  note 
should  be  at  the  firm's  place  of  busi- 
ness, or  at  the  dwelling-house  of  either 
of  the  partners.  1  Pars.  362;  Erwin 
▼.  Downs,  15  N.  Y.  575.  See  Granite 
Bank  ▼.  Ayers,  16  Pick.  392.  The 
paper  ought  to  be  presented  when 
payment  is  formally  demanded,  for 
the  payer  has  a  right  to  require  its 
delivery  up  to  him  before  he  paya; 
but  whether,  in  ease  the  party  de- 
rrm^ing  bM   the   pftper   aeeesaible^ 


and  the  paper  is  not  shown  beeai 
it  is  not  asked  for,  the  demand  will 
be  vitiated,  is  a  point  on  whidi  tlie 
authorities  are  not  decisiYe.  See 
Musson  Y.  Lake,  4  How.  262;  Ethe^ 
ridge  y.  Ladd,  44  Barb.  69;  Arnold  y. 
Dresser,  8  Allen,  435;  Redf.  ft  Bi^. 
296,  297.  Mr.  Parsons  says:  "The 
better  rule,  as  drawn  from  the  aa* 
thorities,  would  feeem  to  be,  that  in 
order  to  destroy  the  Yalidity  of  the 
demand,  on  the  ground  that  the  note 
was  not  exhibited,  the  nuUcer  or  ac- 
ceptor should,  either  expressly  or  by 
implication,  refuse  to  pay  on  that 
account ;  otherwise  he  will  be  deemed 
to  have  waived  his  right  to  require 
that  the  note  should  be  shown  to 
him."  1  Pars.  368,  with  authorities 
cited.  And  see  Ocean  Bank  y.  Fant, 
50  N.  Y.  474.  The  rule  of  present- 
ment is,  at  all  events,  considerably 
affected  by  local  custom,  and  par- 
ticularly by  bank  usage,  since  banka 
are,  after  all,  the  usual  collecting 
agents  of  n^otiable  paper  in  thia 
country.  If  a  bill  or  note  be  lost,  it 
is  sufficient  to  accompany  the  de- 
mand with  a  presentment  of  a  true 
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Where  a  promissory  note  is  not  made  payable  at  any  particular 
place,  or,  as  they  say,  is  '^  payable  generally,"  the  rule  is  that,  in 
order  to  charge  the  other  parties,  demand  of  payment  must  be 
made  of  the  maker  personally  at  his  place  of  business  or  else  at  his 
dwelling'house  or  other  place  of  aboda^  But  this  is  a  rule  sub- 
ject to  proper  qualifications ;  and,  under  various  circumstances,  a 
demand  in  any  form  or  manner  may  be  dispensed  with.  For, 
after  all,  it  is  a  question  of  due  diligence ;  and  wherever  a  demand 
is  found  to  be  impracticable,  proper  efforts  for  that  purpose  hav- 
ing been  made,  the  parties  subsequent  to  the  maker  may  be  held 
to  their  usual  liabilities.'  The  general  result  of  the  cases  is  that 
the  rule  in  this  respect  is  a  strict  one;  in  other  words,  that  a 
demand  must  be  made  or  a  proper  reason  shown  for  its  omission.^ 

What  has  been  said  above  applies,  mutatis  mutandis,  to  a  bill  of 
exchange.  And  if  the  maker  or  acceptor  had  neither  place  of 
business  nor  residence  in  the  city  or  town  in  which  the  paper  is 
payable,  it  is  sufficient,  in  order  to  charge  subsequent  parties,  that 


eopjr  of  the  lost  paper;  though  here 
it  would  be  fair  for  the  acceptor  or 
maker  to  require  a  bond  of  indem- 
nitj  before  making  payment.  1 
Pars.  3«S;  Hinsdale  ▼.  Miles,  5 
Conn.  331;  Poeejr  r.  Decatur  Bank, 
IS  Ala.  SOd;  10  Ad.  &  E.  616.  En- 
dence  of  presentment  for  collection, 
see  Chamberlayne  Erid.,  §  2618,  n.  1. 

8.  Storj  Prom.  Notes,  §  235; 
Woodworth  ▼.  Bank  of  America,  19 
Johna.  391. 

9.  See  Taylor  y.  Snyder,  3  Denio, 
145,  and  cases  cited  panim; 
Wheeler  y.  Field,  6  Met  990;  Foster 
T.  Julien,  24  N.  Y.  28;  M'Gruder  y. 
Bank  of  Washington,  9  Wheat  598; 

3  Kent  Com.  96;  1  Pars.  450;  Redf. 
k  Big.  313-330;  Adams  y.  Leland, 
30  N.  T.  309;  Duncan  y.  McCullough, 

4  8.  ft  B.  480.    And  see  §  455,  fwtt. 


1.  While  it  is  not  in  general  suffi- 
cient to  charge  a  subsequent  party 
that  presentment  and  demand  were 
made  in  the  street,  yet  under  some 
circumstances  demand  at  the  maker's 
place  of  business  or  residence  may 
be  treated  as  waiyed;  and  there  is 
eyen  some  reason  for  supposing  that, 
by  parol  agreement  of  all  the  par- 
ties concerned,  demand  might  be 
made  at  a  particular  place,  though 
the  note  is  payable  generally, —  a 
proposition  which,  howeyer,  admits 
of  dispute.  See  Redf.  ft  Big.  326- 
329,  citing  Pearson  y.  Bank  of  Me- 
tropolis, 1  Pet.  89;  Pierce  y.  Whit- 
ney, 29  Maine,  188,  and  other  cases. 
And  see  King  y.  Holmes,  11  Penn. 
St.  456;  Seayer  y.  Lincoln,  21  Pick. 
267;  1  Pars.  359,  372,  494. 
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the  holder  was  there  on  the  day  of  payment  ready  to  receive  tlie 
money.* 

A  bill  or  note  is  often  made  payable,  by  its  terms,  at  a  particular 
bank  or  other  pladb  specially  designated  on  its  face;  and  when  this 
is  the  case,  the  rule  appears  fairly  settled  that,  in  order  to  charge 
subsequent  parties  to  the  instrument  the  paper  must  be  presented 
and  demand  made  at  that  place  and  none  other.^  Yet  even  here 
there  is  some  difference  in  the  cases  as  to  the  necessity  of  a  demand 
at  the  place  specified;  while  it  is  clear  that  a  presentment  and 
demand  there  by  the  holder  will  be  sufficient  as  against  all  other 
secondary  parties  to  the  paper.^  Nor  is  it  necessary  that  in  this 
case  the  holder  himself,  or  his  agent,  should  make  a  formal 
demand ;  for  if  the  note  is  at  the  place  on  the  day  of  maturity, 
ready  to  be  delivered  up  to  any  party  who  may  be  entitled  (m, 
payment  of  the  amount  due,  it  is  sufficiently  dishonored  if  not 
taken  up  before  the  close  of  business  hours ;  though  the  customary 
and  more  prudent  course  for  charging  secondary  parties  is  to  make 
a  formal  presentment  notwithstanding.^     The  place  of  date  of  a 


a  Boot  ▼.  Franklin,  3  Johnt.  207; 
Maiden  Bank  y.  Baldwin,  13  Grajr, 
154.     And  see  1  Pars.  421-425. 

Demand  «hoald  usually  be  verbal; 
but  writing  will  eometimes  suffice; 
however,  the  demand  should  be  abso- 
lutely for  payment;  and  the  tenor  of 
the  note  or  bill  ehould  not  be  disre- 
garded. Stoiy  Notes,  §  242;  Lan- 
genberger  y.  Kroeger,  48  Cal.  147. 
Presentment  should  be  to  the  party 
liable,  or  else  his  authorized  agent. 
Story  Notes,  §  251.  Demand  upon 
one  of  a  partnership  will  suffice. 
Qates  y.  Beecher,  60  N.  T.  518. 
Otherwise  if  they  are  joint  makers, 
lb.  Demand  on  one  who  signs  as 
agent  of  an  undisclosed  principal  is 
sufficient.  Hall  y.  Bradbury,  40 
Conn.  32. 

3.  North  Bank  v.  Abbot,  13  Pick. 


465;  Bank  of  United  States y.  Smith, 
11  Wheat.  171;  Redf.  ft  Big.  329;  1 
Pars.  426  €t  9eq,,  and  cases  cited; 
Sanderson  y.  Bowes,  14  East,  500. 

4.  See  1  Pars.  434-436,  and  casea 
cited;  Bank  of  United  States  y.  Car> 
neal,  2  Pet.  543;  1  Esp.  3;  Bank  of 
Syracuse  y.  Hollister,  17  N.  Y.  46; 
Wallace  y.  McConnell,  13  Pet.  136; 
Meyer  y.  Hibsher,  47  N.  T.  265; 
Maiden  Bank  y.  Baldwin,  13  Gray, 
154. 

9.  But  in  a  modem  ease  it  is  ruled 
that,  although  a  bill  or  note  pay- 
able  at  a  certain  bank  be  in  point 
of  fact  at  that  bank  when  matured, 
yet  if  the  bank  officers  haye  no 
knowledge  of  its  being  there,  a  suffi- 
cient legal  presentment  and  demand, 
so  as  to  charge  secondary  parties 
for  non-payment,  cannot  take  plaee. 
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promissoiy  note  payable  generally  is  only  prima  facie  the  plaee  of 
payment;  and  the  maker's  tme  reridenoe,  if  the  holder  knows  it» 
would  control  so  as  to  oblige  him  to  demand  thexe  rather  than 
elsewhere.^  As  to  a  bill  of  exchange,  it  is  held  that  this  may  be 
accepted  payable  at  a  particular  place  in  the  city  or  town  in  which 
the  acceptor  resides,  though  it  be  not  his  place  of  business.^  And 
it  may  also  be  observed  that,  in  case  of  payment  designated  ^'  at 
any  bank  "  in  a  certain  city,  the  holder  may  dect  the  bank  at 
which  to  present  the  paper,  and  that  otherwise  he  is  allowed 
choice  in  case  of  alternatives.^ 


§  452.  Presentment  and  Demand,  When  Made ;  Days  of  Grace, 
etc. 
But  at  what  time  should  presentment  and  demand  be  madet 
The  general  rule  is  that,  in  order  to  charge  secondaiy  parties  to 
negotiable  paper,  demand  should  be  made  on  the  day  of  maturity 
of  the  bill  or  note,  not  later  in  general,  and  certainly  not  earlier; 
and  demand  delayed  longer  can  only  be  justified  under  those 
special  circumstances  which  the  law  recognizes  as  a  valid  excuse.^ 
But  these  words,  ^^  day  of  maturity,''  should  not  be  regarded  in  a 
literal  sense;  for  usage,  aided  to  no  little  extent  by  local  statutes. 


Here  a  letter  in  which  the  bUl  w»s 
timnemitted  was  laid,  with  other  mail 
matter,  upon  the  cashier's  desk,  but, 
before  being  taken  up  by  him,  sUpped 
through  a  cradc  in  the  desk  and  dis- 
appeared. It  was  held  that  there  was 
no  legal  presentment,  though  the 
party  primarily  liable  had  not  funds 
in  the  bank  and  did  not  mean  to  pay. 
Chioopee  Bank  v.  Philadelphia  Bank, 
S  Wall.  641.  See  also  Huffaker  ▼. 
National  Bank,  IS  Bush,  644.  And, 
we  may  add,  any  loss  of  this  kind 
oarries  a  presumption  of  culpable 
neCrlSs^ii<M  which  may  be  rebutted,  and 
it  rests  upon  the  bank  ofBcera  to  Mit 
the  blame  if  they  can.    lb. 


S.  Taylor  y.  Snyder,  S  Denio,  145. 
Presentment  at  the  maker's  former 
place  of  business,  without  inquiry  as 
to  his  residence,  is  insufficient.  Tal- 
bot T.  Commonwealth  Bank,  129  Mass. 
67.  But  the  place  of  date  may  be 
presumed  the  place  for  presentment, 
in  absence  of  other  agreement.  Witt- 
kowski  ▼.  Smith,  84  K.  C.  671. 

7.  Troy  City  Bank  ▼.  Laamaa,  IS 
N.  Y.  477.  But  see  commenta  in 
Redf .  ft  Big.  329,  and  cases  cited. 

S.  See  1  Pars.  43S-443,  and  cases 
cited;  Maiden  Bank  ▼.  Baldwin,  13 
Qnj,  154. 

a.  1  Pars.  373,  374. 
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establishes  an  eztensiim  known  as  **  days  of  gnuse;  ^  and  it  is  now 
settled  that  donand  is  to  be  made  on  the  third  day  after  that 
limited  in  the  negotiable  instroment ;  or,  in  other  words,  that  the 
primary  party  is  entitled  to  his  three  days  of  grace.  Usage  scnne- 
times^  though  rarely,  is  allowed  to  operate  a  still  farther  exten- 
sion ;  but  three  days  is  the  abnost  universal  limit^  Days  of  grace 
are  allowed  only  to  what  are  properly  bills  and  notes, —  not  to 
checks;  nor  to  notes  payable  on  d^nand;  though  as  to  bills  and 
notes  payable  at  sight,  it  now  appears  to  be  settled,  notwithstand- 
ing some  former  doubts  on  the  subject,  that  unless  local  statute 
directs  otherwise,  days  of  grace  enter  into  them.^  Both  inland 
bills  of  exchange  and  promissory  notes,  as  well  as  bills  drawn 
abroad,  are  subject  to  the  allowance  of  grace.^  And  while  the 
rule  appears  to  be  that  if  a  note  or  bill  without  grace  falls  due 
on  Sunday  or  a  recognized  holiday,  the  paper  is  not  payable  until 
the  next  secular  day,  it  is  certainly  settled  that,  on  behalf  of  a  note 
or  bill  mth  allowance  of  grace,  no  such  extra  indulgence  can  be 
claimed ;  for  the  days  of  grace  are  counted  consecutively,  Sundays 
and  holidays  included,  and  if  the  third  day  of  grace  happens  to  be 
Sunday  or  a  holiday,  the  demand  is  to  be  made  the  day  befora^ 
With  respect  to  the  proper  time  of  day  at  which  presentment  and 
demand  should  be  made,  the  rule  is  that  it  must  be  made  within 
reasonable  hours;  and  this  generally,  though  not  invariably, 
means,  in  case  of  paper  payable  at  a  bank,  within  banking  hours ; 


1.  See  Benner  ▼.  Bank  of  Columbia, 
9  Wheat.  5S1;  Oookendorfer  v.  Pres- 
ton, 4  Ho^.  317 ;  1  Pars.  394-400,  and 
cases  cited. 

a.  Story  BUto,  §  377;  Barbour  v. 
Bayon,  5  La.  Ann.  304;  Story  Prom. 
Notes,  §  224;  Oridge  t.  Sherborne, 
11  M.  &  W.  374;  Redf.  k  Big.  307, 
303;  1  Pars.  404-406.  For  a  demand 
note,  three  months  after  date  was 
oonaidered  an  unreasonable  delay  in 


presentment,  in  Herriek  t.  Woolver- 
ton,  41  N.  Y.  581. 

3.  1  Pars.  393;  4  T.  R.  14S;  Bank 
of  Washington  ▼.  Triplett,  1  Pet.  25 ; 
Wood  ▼.  Corl,  4  Met  203. 

4.  Story  Bills,  §  337;  1  Pars.  400- 
403,  and  cases  cited.  But  local  stat- 
utes, and  perhaps  even  local  usage, 
nuty  control  this  rule.  lb.  See  Mor- 
ris T.  Richards,  45  L.  T.  N.  s.  210, 
affirming  rule  of  text  as  to  limitation 
of  the  right  of  action. 
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while  as  oonoerns  a  maker  or  acceptor  personally  it  may  range 
through  the  whole  day  to  what  is  properly  his  bedtime.' 


li  I 


r. 


J.- 


t^ 


i  453.  Proceedings  on  Diahonor  of  the  Bill  or  Note;  Notice  to 
Secondary  Paitiea,  etc 
If  payment  of  the  bill  or  note  be  not  made  by  the  primary  party 
on  demand  and  presentment,  the  holder's  next  duty  is  to  take  such 
proceedings  as  to  completely  charge  the  secondary  parties.  Pre- 
sentment and  demand  is  often  made  by  a  notary  public,  and  banks 
usually  employ  such  officers,  so  that  we  often  hear  of  a  delinquent 
person's  paper  ^^  going  to  protest"  However  necessary  it  is, 
partly  for  affording  legal  evidence  of  proceedings,  that  foreign 
bills  should  be  regularly  protested  in  this  way,  and  however  con- 
veniently the  same  usage  may  be  applied  to  inland  bills  and  prom- 
issory notes,  it  is  settled  that  by  the  general  law  merchant  no  pro- 
test of  an  inland  bill  or  promissory  note  is  necessary/  But  notice 
of  dishonor  must  at  all  events  be  sent  to  the  secondary  parties 
with  reasonable  expedition  for  fbdng  their  liability,  so  that  each 
may  have  fair  opportunity  of  adjusting  what  he  owes,  and  secur- 
ing his  reciprocal  dues  against  the  other  parties  to  the  unpaid 
paper.     The  law  prescribes  no  particular  form  for  such  notice; 


9.  Redf.  ft  Big.  311,  SIS;  Dsna  v. 
Sawyer,  2S  Me.  »U;  Story  Bills, 
§  Z49i  Story  Prom.  Kotev,  §  S26; 
Cayuga  County  Bank  ▼.  Hunt,  2  Hill, 
S35;  Famsworth  v.  Allen,  4  Gray, 
453 ;  1  Pars.  417-421,  and  cases  cited ; 
Banic  of  Utica  v.  Smithy  IS  Johns. 
230. 

See  Orth  v.  Anderson,  163  App. 
DiT.  519,  146  K.  T.  S.  689  (payment 
by  substituted  note) ;  Craig  v.  Stew- 
art, 163  N.  C.  531,  79  S.  E.  1100  (a 
conditional  acceptance  applied) ;  H. 
J.  Murrell  ft  Co.  ▼.  Edwards,  179  S. 
W.  532  (Tez.  Civ.  App.  1915)  (imper- 
fect acceptance)  ;  Clayton  Town-Site 
Co.  ▼.  Clayton  Drug  Co.,  20  N.  M. 
1S5,  147  Pac.  460. 


As  to  notice  of  dishonor  and  de- 
mand, see  Bennett  v.  T^remont  Co., 
221  Mass.  218,  108  N.  E.  891 ;  Deweea 
V.  Middle  States  Co.,  24S  Pa.  202,  93 
Atl.  958.  Local  statutes  may  affect 
the  rule. 

e.  Union  BanIc  ▼.  Hyde,  S  ^^eat. 
572;  Burke  v.  McKay,  2  How.  66; 
1  Pars.  642-644.  The  rule  is  some- 
times  regulated  by  statute.  Protest 
of  negotiable  instruments^  see  Cham- 
berlayne  Evid.,  §§  815,  2006.  Notice 
of  protest  of  bills  and  notes.  Book 
7,  K.  Y.  Rpts.,  Bender  ed.,  note,  p. 
629.  Sufficiency  of  notice  to  charge 
indorser  of  two  or  more  notes.  Book 
2,  N.  Y.  Rpts.,  Bender  ed.,  note,  p.  6. 


681 


§  463 


THE  LAW  OF  PBB80NAL  PBOPBBTT*      [PABTIH. 


though  it  should,  either  expressly  or  by  just  and  natural  impliea* 
tion,  contain  in  substanoe  a  true  description  of  the  bill  or  note  so 
as  to  nuinifest  its  identity;  and  furthermore  an  assertion  that  it 
has  been  duly  presented  at  maturity  and  dishonored,  and  (what  is 
frequently  left  to  mere  implication)  that  the  holder  or  oth^ 
person  giving  the  notice  looks  to  the  person  to  whom  the  notice  is 
given  for  reimbursement  and  indemnity/ 

Presentation,  of  a  bill  for  payment  to  a  secondaiy  party  is  not 
per  86  notice  of  dishonor;  nor  can  such  a  party  be  made  liable  on 
a  mere  notice  of  non-payment  whixsh  does  not  express  or  imply 
demand  and  dishonor/  There  is  some  confusion  in  the  cases  on 
this  point,  and  as  mercantile  methods  vary,  so  do  judicial  rules; 
but  the  tendency  is  towards  a  broad  construction  in  matters  of 
mere  form,  especially  in  the  matter  of  informing  a  party  that  he 
is  looked  to  for  payment,  where  it  might  be  well  enough  implied 
from  the  fact  that  the  bill  was  protested/  Due  diligence  and  care 
in  directing  the  notice  is  of  course  to  be  expected/ 


7.  SXarj  Prom.  Notes,  §  348,  and 
cases  cited;  Bank  of  Alexandria  y. 
Swann,  9  Pet.  33;  Hartley  ▼.  Case,  4 
B.  ft  C.  339;  1  Pars.  456  st  seq,;  Ar- 
tisans' Bank  ▼.  Backas,  36  N.  T.  100. 
See  Smith  y.  Mercer,  L.  R.  3  Ex.  51. 
And  henoe  notice  to  an  indorser  is 
not  defectiye  by  reason  6i  not  stat- 
ing the  name  of  the  holder,  or  by 
reason  of  a  misdescription  of  the  date 
of  the  note  in  question,  or  its  amount, 
proyided  there  was  no  otiier  note  pay- 
able at  the  same  place  and  made  and 
indorsed  by  the  same  parties.  Mills 
y.  Bank  of  United  States,  11  Wheat. 
431;  Bank  of  Alexandria  y.  Swann, 
9  Pet.  33;  Redf.  ft  Big.  362,  363; 
Bank  of  Cooperstown  y.  Woods,  S8 
K.  Y.  645.  And  a  misdescription  of 
the  acceptor's  name  is  not  fatal,  if 
the  indorser  cannot  be  thereby  mis* 
led;  but  if  the  name  were  omitted, 
the  notice  would  be  yitiated.     Den- 


nistoun  y.  Stewart,  17  How.  SOS; 
Home  Ins.  Co.  y.  Green,  19  N.  T.  518. 
And  see  Brooks  y.  Blaney,  62  Me 
456.  A  misdescription  whi<di  misleads 
in  fact  is  fatal  to  the  notice. 

Protest  diould  usually  be  made  in 
the  place  of  dishonor.  See  2  Daniel 
Neg.  Instr.,  §  935;  Big.  Bills  and 
Notes,  2d  ed.,  275.  Notice  of  protest 
must  be  correctly  dated  and  must 
state  maker's  name.  Book  2,  N.  T. 
Rpts.,  Bender  ed.,  note,  p.  6. 

8.  Leeds  Banking  Co.,  In  re,  L.  R.  1 
Eq.  1;  Gilbert  y.  Dennis,  3  Met.  495; 
Juniata  Bank  y.  Hale,  16  S.  ft  R.  157. 
And  see  Cook  y.  Warren,  88  N.  T.  37. 

9.  See  1  Pars.  471  and  n. ;  Gaunt  y. 
Thompson,  7  C.  B.  400;  Story  Prom. 
Notes,  §  353;  Redf.  ft  Big.  371-376, 
and  numerous  authorities  cited.  The 
notice  of  dishonor  is  usually  giyen 
in  writing,  or  by  filling  up  printed 
blanks;  bat  it  scans  to  be  suiBeient 
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i  454.    The  Same  Subject 

Notice  oi  dishonor  cannot  be  given  by  a  mere  stranger  and  oat- 
fcide  party,  but  it  may  be  given  by  the  notary  or  any  agent  of  the 
holder;  and  notwi^tanding  some  former  cases  to  the  oontrary, 
it  is  also  settled  at  this  day  that  the  holder  may  avail  himself  of  a 
notice  of  dishonor  given  in  due  time  by  any  party  to  the  bill  whose 
liability  to  him  has  been  fixed :  whence  we  find  the  custom  sanc- 
tioned for  the  holder  to  notify  the  person  from  whom  he  took  the 
note  and  rely,  if  he  choose,  upon  that  person  for  notifying  the  prior 
party,  and  so  on.^    As  concerns  the  parties  to  whom  notice  should 


if  oral  omly,  though  oral  notices  would 
eertamly  be  objectionable  on  many 
acoounts.  Personal  service  is  not 
necessary,  since  due  diligence  is  all 
that  the  sender  Is  bound  to  use.  And' 
lienoe,  patting  a  letter  into  the  post- 
oOiee,  where  sender  and  indorser  re- 
aide  in  different  towns,  is  sufficient, 
If  properly  direeted,  to  fix  the  liabU- 
ity  of  the  indorser,  though  the  latter 
never  receivei^  it.  Munn  T.  Baldwin, 
6  Mass.  316;  Jones  ▼.  Wardwell,  6 
W.  &  S.  399 ;  Scott  ▼.  Lifford,  9  East, 
S47;  Story  Prom.  Notes,  §  328;  ib. 
Bills  of  Exchange,  §  300 ;  1  Pars.  477- 
48>5;  Shaylor  T.  Mix,  4  Allen,  351. 
But  where  both  parties  live  in  the 
same  town,  the  American  cases  have 
very  generally  held  that  the  mail  ia 
not  the  appropriate  means  of  convey- 
ing notice,  or  at  least  not  better  than 
the  employment  of  messengers.  Ib. 
And  see  Redf .  ft  Big.  377  of  teg. ;  Bow- 
ling V.  Harrison,  6  How.  248;  Shel- 
bume  Falls  Nat.  Bank  v.  Townsley, 
102  Mass.  177 ;  1  Am,  Lead.  Gas.  403 ; 
Warren  v.  Oilman,  17  Me.  360.  Here, 
again,  it  is  not  unlikely  that  new 
modifications  may  have  arisen,  witii 
the  progress  of  those  improvementa 
in  our  poctal  system,  whereby  city 
and  rural  carriers  are  employed ;  and 


if  so,  it  will  be  more  convenient  to 
the  sender,  since  the  employment  of 
one's  own  private  messenger  makes 
him  personally  responsible  until  the 
notice  is  delivered  either  peroonally 
to  the  party  to  be  charged,  or  at  bia 
place  of  business  or  residence.  Ib.; 
Van  Vechten  v.  Pruyn,  13  N.  Y.  649. 
That  notice  through  the  post-olBee  is 
reasonable  where  the  carrier  system 
prevails,  see  Prideauz  v.  Griddle,  L. 
R.  4  Q.  B.  455.  And,  again,  with 
increased  telegraphic  and  telephonic 
facilities,  the  mode  of  giving  notice 
may  be  subject  to  still  further 
changes.  See  Gabot  Bank  v.  Warner, 
10  Allen,  5«»;  Shaylor  v.  Mix,  4  Allen, 
351. 

1.  1  Para.  483,  485,  487-499 ;  Story 
Prom.  Notes,  I  32a;  ib.  Bills,  §§  289, 
380.  See,  besides  authorities  mupra, 
Bank  of  Utica  v.  Bender,  Zl  Wend. 
643;  Bank  of  Columbia  v.  Lawrence, 
1  Pet  578;  Walker  v.  Stetson,  14 
Ohio  St.  89;  Qladwell  v.  Turner,  L. 
R.  5  Ex.  59. 

a.  See  1  Pars.  503-506,  and  cases 
cited ;  Story  Prom.  Notes,  §§  301, 302 ; 
ib.  Bills  of  Exchange,  §|  294,  303;  3 
Kent  Gom.  108 ;  Lysaght  v.  Bryant,  9 
C.  B.  46;  Bedf.  ft  Big.  384-388;  Beale 
T.  Parish,  20  N.  T.  407.    See  Simpson 
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be  given,  Mr.  Paraonfl  states  the  rule  (sabjeet  to  some  exceptions) 
to  be  that  every  peraon  wbo,  by  and  inunediately  upon  the  dishonor 
of  the  bill  or  note,  and  only  upon  such  dishonor,  becomes  liable  to 
an  action,  either  on  the  paper  or  on  the  consideration  for  which 
the  paper  was  given,  is  entitled  to  immediate  notica* 

Many  nice  questions  have  arisen  as  to  the  time  when  notice  of 
dishonor  should  be  sent;  and  formerly  a  ^ reasonable  time''  was 
often  pronounced  the  true  limit.  But  the  courts  have  now  fixed 
this  period  quite  definitely/ 


V.  Tumejr,  5  Humph.  419 ;  West  River 
B«iik  ▼.  Taylor,  34  N.  Y.  128. 

a.  1  Pars.  499-903,  and  cases  cited. 

4.  The  rule  therefoM  is,  that  notiee 
of  the  dishonor,  whea  sent  between 
parties  residing  in  different  places, 
should  be  put  into  the  post-office 
early  enough  to  be  sent  by  the  mafl 
of  the  day  suoeeeding  the  last  day  of 
grace;  and  il  two  mails  leave  on  such 
succeeding  day,  it  is  sufficient  to  de- 
posit the  notice  in  time  to  go  by 
either  mail ;  or  if  there  be  no  maU  on 
such  succeeding  day,  or  perhaps,  too, 
if  the  mail  of  that  day  be  closed  be- 
fore a  reasonable  time  after  early 
business  hours,  then  In  season  for  the 
next  regular  mail.  Thus  much  dili- 
gence is  essential;  though  notice  may, 
of  course,  be  sent  on  the  day  of  dis* 
honor.  Where  sent  between  parties 
residing  in  the  same  place,  notice  may 
be  given  at  any  time  before  the  ex- 
piration of  the  day  after  dishonor. 
And  in  the  case  of  several  successive 
indorsements,  the  rule  is  that  eadi 
indorser  has  the  same  allowance  of 
time  witiiin  which  to  notify  antee»> 
dent  parties,  after  himself  receiving 
notice,  tiiat  tiie  holder  has»  as  Just 
slated.  But  the  party,  whether  holder 
or  iBdorseTi  who  notifies,  muBt  in  all 


cases  send  his  notices  to  antecedent 
parties  at  the  same  time  that  be 
would  to  bis  immediate  indorser; 
and  ho  oaBBot  be  allowed  as  many 
days  as  tiiere  are  intermediate  partiea. 
See  Bedf.  k  Big.  390-395,  and  cases 
dted;  Bank  of  Alezandrla  v.  Swann, 
9  Pet  38;  1  Parsi  506-5S0,  and  cases 
dted;  Btoiy  Prom.  Notes*  §  319  a* 
s«g.;  Howaird  v.  Ives,  1  HiU,  363; 
Downs  V.  Planters'  Bank,  1  Sm.  k  M. 
361;  Chide  v.  PiUsbury,  84  Me.  468. 
The  rule  aUowing  a  day  does  not 
apply  at  between  agent  vi  the  holder 
and  tiie  holder  residing  at  a  distanoe. 
Leeds  Banking  Co.,  In  re,  L.  R.  1 
Sq.  1. 

The  rule  oonceming  giving  notlee 
of  dishonor  is  wdl  stated  by  Brett^ 
J.9  in  a  modem  Bnglish  case.  Home 
V.  Rouquette,  3  Q.  B.  Div.  514.  And 
see  King  v.  Crowell,  61  Me.  244; 
Shelbume  Falls  Bank  v.  Towndey, 
103  Mass.  177;  Smith  v.  Poillon,  87 
N.  T.  590.  Notice  of  dishonor  sent 
upon  a  demand  too  late  will  not 
diarge  an  indorser.  Stanley  v.  Fann- 
ers' Bank,  17  Kans.  592.  As  to  charg- 
ing an  indorser  hf  a  notice,  notwitii- 
standing  his  recent  lemoral,  sea 
Rowland  v.  Rowe,  48  Conn.  432;  First 
Nat.  Bank  v.  Wood,  51  Vt.  471. 


684 


CHAP,  vn.] 


BILLS  Ain>   N0TB8. 


i  455 


§  455.    Strict  Presentment  and  Notice,  When  Excused. 

Under  some  circumstanoes  the  holder  of  a  bill  or  note  is  exeosed 
from  presentment  and  notice  within  the  period  usually  prescribed. 
For  the  general  rule  imposes,  as  we  have  already  seen,  only  reason- 
able diligence  on  the  holder's  part;  and  wherever  it  was  not  in 
the  holder's  power,  by  the  exercise  of  reasonable  diligence,  to  pre- 
sent the  paper  and  demand  payment  at  the  usual  time,  he  is  ex- 
cused from  the  consequences,  provided  he  still  exercised  such 
reasonable  diligence  as  the  circumstances  of  the  case  permit.^ 
Thus,  inevitable  or  unavoidable  accident,  war,  epidemic  or  other 
legal  obstacle,  not  attributable  to  the  holder's  fault,  excuses  the 
failure  of  presentment,  provided  he  make  presentment  as  soon 
afterward  as  he  is  able.^  A  familiar  instance  where  immediate 
presentment  is  found  impossible  occurs  in  case  of  the  maker's  or 
acceptor's  death  previous  to  the  maturity  of  the  paper;  though 
here  notice  to  the  executor  or  administrator,  if  there  be  one,  would 
be  proper;  and,  while  the  decisions  are  not  quite  clear  on  this 
point,  it  would  seem  advisable,  if  not  absolutely  necessary,  to  pre- 
sent the  paper  at  maturity,  so  far  as  may  be,  and  give  notice  to 
the  parties  chargeable  with  a  secondary  liability  that  such  death 
has  occurred,  and  of  the  matter  of  administration,  so  that  each  of 
these  parties  may  take  all  suitable  precautions  on  his  own  behalf; 
and  this,  too,  even  where,  as  is  generally  the  case  in  our  several 
States,  the  personal  representative  would  be  exempt  from  suit  for 
a  considerable  time/  The  death  of  the  holder  before  the  paper 
matures  affords  still  better  excuse  for  a  delay  in  presentment; 
and  the  holder's  executor  or  administrator  is  allowed  in  such  cases 
a  reasonable  time  after  appointment,  within  which  to  make  the 

S.  Wihen    indoner    himMlf    is    to         7.  See  Redf.  ft  Big.  429,  and 
blame  for  failure  to  get  notice  of  non- 
payment of  bilU  and  notea  he  ia  not 
disdharged.    Book  4,  N.  T.  Rptt.,  Ben- 
der ed.»  note,  p.  75. 

S.  Windham  Bank  ▼.  Norton,  tt 
Omn.  213.  See  Redf.  ft  Big.  414-422; 
Sehofield  ▼.  Baker,  8  Wend.  4S8;  1 
Para.  442  et  teq. 


cited;  Jimiata  Bank  v.  Hale,  16  S.  ft 
R.  167;  1  Pars.  445;  Union  Bank  ▼. 
Magruder,  7  Pet.  287;  Gower  v. 
Moore,  25  Me.  IS;  Pierce  ▼.  Gate,  12 
Cosh.  190.  Demand  on  the  day  ought 
to  be  exenaed  where  the  death  oc- 
curred 80  near  the  time  of  payment 
that  it  was  impoeaible  to  take  out 
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waiver  of  protest  will  excuse  both  demand  and  notice  is  a  matter 
of  some  uncertainty.^ 

§  456.    Negotiability;  Transfer  by  Indorsement. 

And  now,  to  come  more  directly  to  those  negotiable  qualitiea 
which  bills  and  notes  possess.*  Of  the  peculiarities  whidi  attend 
the  easy  transfer  of  such  instruments,  thereby  giving  them  an  im- 
mense popularity  among  business  men,  we  have  spoken  elsewhere.* 
This  transfer  is  sometimes  with,  and  sometimes  widiout,  indorse- 
ment The  word  ^^  indorsement,"  as  applied  to  bills  and  notes,  has 
a  sort  of  technical  significance,  peculiar  to  mercantile  dealings ;  and 
while  one  who  indorses  is  naturally  supposed  to  write  on  the  back  of 
some  instrument,  he  who  indorses  negotiable  paper,  in  a  full  sense, 
indorses  and  transfers;  he  not  only  so  writes,  but  he  also  passes 
the  bill  or  note  over  by  way  of  something  similar  to  an  assignment, 
leaving  himself  as  a  rule  liable  somewhat,  though  not  altogether, 
like  a  surety  or  guarantor,  for  the  value  of  the  paper  and  its  final 
payment  according  to  the  terms  therein  expressed.' 

So  far  as  the  mere  transfer  of  title  in  a  bill  or  note  is  concerned, 
the  rule  is  that  no  precise  form  of  words  is  necessary  —  delivery 
of  the  paper  with  suitable  intent  being  the  main  essential  to  make 
that  title  complete ;  but  when  we  come  to  consider  the  matter  of 
indorsement,  we  find  the  rule  rather  more  strict ;  since  for  one  to 
assume  the  character  of  an  indorser  is  to  incur  certain  perilous 
risks  which  he  might  desire  to  have  avoided,  unless  by  his  writing 


6.  See  Union  Bank  v.  Hyde,  0 
\V9ieai.  67S»  sad  other  cases  cited; 
Redf.  a  Big.  469;  1  Para.  5S4,  585; 
Wilkins  ▼.  Gillis,  20  La.  Ann.  538. 

Aj»  to  the  notarial  charges,  expenses, 
interest,  re-exchange,  &c.,  allowable 
on  protested  paper,  eee  1  Pan.  633- 
664;  2  Kent  Com.  95-120. 

7.  Kegotiahility  of  corporate  note 
under  seal.  Bo<^  30,  N.  T.  Rpts., 
Bender  «il.,  note,  p.  917. 

S.  Supra,  §§  84,  85. 


a.  See  2  Pars.  1,  9.  Promise  to  paj 
cures  want  of  notice  of  protest  of 
•bills  and  notes.  Book  15,  N.  Y.  Rpts., 
Bender  ed.,  note,  p.  8.  Endorsemmts 
on  negotiable  instruments  a»  entries 
in  r^^lar  course  of  business,  see 
Ohamberlayne  Evid.,  §  2902.  Whether 
corporation  liable  upon  indorsement 
of  bills  and  notes.  Book  3,  K.  Y. 
Rpts.,  Bender  ed.,  note,  p.  56.  Trans- 
fer of  bill  of  exchange.  Book  34, 
N.  Y.  Rpts.,  Bender  ed.,  note,  p.  982. 
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he  negativefi  such  liability.  To  chaige  one  as  indorser,  there  most 
be  an  intent  manifested  on  his  part  to  stand  in  that  relation.  It 
is  certain  that  a  person  cannot  be  held  as  indorser  at  law  merdianty 
by  a  mere  promise  to  indorse,  or  unless  his  name  is  written  in 
some  way  on  the  paper;  and  yet  a  liberal  principle  of  ocmstruction 
is  applied  under  the  influence  of  common  law  contracts  in  deter- 
mining what  shall  constitute  a  legal  indorsement;  the  manifest 
intent  of  the  parties  controlling,  rather  than  the  form  of  words 
or  the  manner  of  the  signature,  as  in  determining  upon  the  validity 
of  the  instrument  itself.^  The  signature  should  be  in  the  hand- 
writing of  the  indorser,  or  by  some  one  whom  he  has  thereunto 
authorized.^  Indorsement  is  usually,  and  perhaps  universally, 
and  always  properly,  on  the  back  of  the  bill  or  note,  as  the  term 
imports ;  and  any  number  of  persons  may  indorse  successively  the 
same  instrument,  beginning  with  the  original  payee.  An  indorse- 
ment is  sometimes  expressed  in  a  sort  of  formula,  and  the  indorser 
will  often  write,  over  his  own  name,  a  direction  to  pay  to  a  certain 
person  or  his  order,  or  in  other  ways  make  his  indorsement  restrict- 
ive, special,  or  with  enlarged  effect.^ 

But  the  most  common  method  of  indorsing  is  in  blank. —  that 


1.  2  Pars.  14-22,  and  cases  cited 
Fenn  v.  Harrison,  3  T.  R.  757 
Haskell  v.  Mitchell,  53  Me.  468 
Partridge  v.  Davis,  20  Vt.  499 ;  Bedf 
ft  Big.  110-112;  Brown  y.  Batohers' 
Bank,  6  Hill,  443.  Mr.  Parsons  con- 
sider* the  decision^  more  lax  than 
th^  should  be,  in  this  respect.  Hall 
▼.  Newcomb,  7  Hill,  416;  Denton  ▼. 
Peters,  L.  R.  5  Q.  B.  476.  One  whose 
indorsement  has  been  fraudulently 
procured  to  negotiable  paper,  and  who 
was  not  guilty  of  fraud  or  negligenoe, 
18  not  liable  even  to  a  hand  fide 
holder.  Foster  ▼.  McEinn<m,  L.  R. 
4  C.  P.  704. 

a.  2  Pars.  16;  Weed  ▼.  Carpenter, 
10  Wend.  403.  As  to  the  wife's  in- 
dorsement)  see  Stevens  v.  Beals,  10 


Gush.  291;  Redf.  ft  Big.  164.  As  to 
indorsement  of  partnership  paper  by 
a  partner  in  his  own  name,  see  Esta- 
brook  V.  Smith,  6  Gray,  570;  Redf. 
ft  Big.  160,  161.  And  see  Michigan 
Bank  v.  Eldred,  9  Wall.  544. 

a.  Thus,  to  indorse  ''without  re- 
course" implies  that  the  indorsement 
is  merely  a  formal  one,  and  that  the 
holder  must  not  regard  the  person 
indorsing  as  subjecting  himself  to  the 
usual  responsibilities  of  an  indorser. 
But  by  indorsing  "demand  and  no- 
tice waived,"  the  indorser  enlarges  his 
liability,  by  declining  to  stand  upon 
strict  formalities.  Indorsements  are 
sometimes  "in  trust  for,"  "to  tlie 
use  of,"  &c.    See  2  Pars.  21. 
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is,  by  writing  the  name  and  nothing  more:  and  the  effeet  of  this  is 
to  give  the  transferee  of  the  paper  an  unqualified  pow^  of  dis- 
position oyer  it,  while  the  transferring  party  himself  abides  by 
his  full  legal  liability  as  an  indorser.  The  immediate  effect  of 
an  indorsement  in  blank  is  to  make  the  paper  payable  to  the  trans- 
feree as  bearer,  rather  than  as  indorsee;  and  notes  indorsed  in 
blank,  like  those  originally  payable  to  bearer,  go  by  delivery ;  mere 
possession  evincing  prima  facie  ownership  in  both  cases,  and  the 
only  important  difference  being  that  the  paper  indorsed  in  blank 
carries  the  safeguard  of  a  secondary  party,  who  is  liable  as 
indorser.^  In  general,  the  holder  of  a  bill  or  note  upon  which 
there  is  a  blank  indorsement  has  the  right  to  restrict^  thou^  not 
to  enlarge,  the  indorser's  liability;  thus,  over  the  indorser's  sig- 
nature, he  may  write  ^^  without  recourse,"  which  restricts  such 
liability,  or  a  direction  to  pay  to  his  own  order,  whereby  the 
negotiability  of  the  instrument  would  become  restrained  accord- 
ingly; while  he  cannot  write  the  words  '^demand  and  notice 
waived."  But  a  holder  cannot  alter  the  directions  or  restrictions 
already  given  or  made  by  indorsers  themselves,  and  must  make 
out  the  chain  to  himself  through  them,  until  there  is  a  blank 
indorsement;  this  he  may  fill,  payable  to  himself,  and  disregard 
or  strike  out  those  that  follow.^  The  indorser,  properly  speaking, 
should  be  a  regular  party  to  the  negotiable  paper;  though  if  one 
not  a  party  to  a  bill  or  note  places  his  name  on  the  back  of  it,  he 
incurs  a  liability  which,  according  to  the  rule  of  some  States,  is' 
substantially  that  of  an  indorser,  while  in  other  States  he  is 
treated  like  a  maker,  or  surety,  or  guarantor  of  the  paper.^ 


4.  Big.  2d  ed.  16S;  Churney  ▼.  Wo- 
meraley,  4  E.  ft  B.  133;  Merriam  ▼. 
Wolcott,  3  Allen,  25S ;  Alien  t.  Clark, 
49  Vt.  390.  But  as  to  whether  this 
rule  has  limitationa  eimtained  upon 
actual  proof,  eee  Big.  168  €t  teg.,  and 
cases  cited. 

9.  2  Pars.  19.  And  see  lb.  14-22, 
and  cases  cited;  Peacock  v.  Rhodes, 
9  Doug.  633 ;  Cole  v.  Gushing,  8  Pick. 


4S;   Cower  r.  Tatnm,  M  Ark.   IS: 
Elliott  ▼.  Chesnut,  30  Md.  562. 

6.  See  Redf.  ft  Big.  156,  156,  and 
eases  cited;  R^  ▼.  Simpson,  22  How. 
150;  Gretoough  ▼.  Smeed,  3  Ohio  St. 
415;  Hall  ▼.  Newcomb,  7  HQl,  416. 
Indorser  before  deli^t^y  of  bills  and 
notes.  Book  39,  N.  T.  Rpta.,  Bender 
ed.,  note,  p.  428. 
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Suoh  an  indorser  is  oommonlj  called  an  anomalous  indorser,  and 
if  he  pays  the  note  he  is  oonunonlj  allowed  to  stand  in  the  shoes 
of  the  party  from  whom  he  took,  even  although  under  the  Negotia- 
ble Instruments  Law  such  an  indorser  is  remitted  to  his  rights 
before  he  paid.  As  he  had  no  rights  against  prior  parties  to  the 
note  before  he  paid  it  he  could  acquire  none  strictly  by  taking  it 
up ;  but  the  courts  have  avoided  this  injustice  by  holding  that  the 
Negotiable  Instruments  Law  does  not  apply  to  this  case/ 

Paper  indorsed  in  blank,  then  carries  all  the  advantage  which 
sale  with  a  clear  title  can  give ;  but,  on  the  other  hand,  the  easier 
it  may  be  for  a  stranger  to  acquire  title,  the  more  slippery  becomes 
the  holder's  own  grasp;  and  hence  the  precautions  by  way  of 
restriction  upon  negotiability  often  adopted.  As  to  restriction, 
upon  an  indorser's  liability,  a  further  discussion  is  suggested. 

§  457.    The  Same  Subject. 

By  the  act  of  indorsement,  whether  in  blank  or  to  some  particu* 
lar  person's  order,  provided  it  be  unqualified,  the  party  indorsing 
makes  a  new  contract  with  the  indorsee  or  holder  and  the  parties 
following;  and  to  this  effect,  that  the  paper  is  due  and  payable 
according  to  its  tenor;  that  the  acceptor,  maker,  or  previous  in- 
dorsers  will  pay  the  same  at  maturity,  when  called  upon  and  noti- 
fied; and  that  he,  the  present  indorser,  will  pay  the  same  if  they 
do  not^ 

The  rights  and  liabilities  of  an  indorser,  as  one  of  the  secondary 


7.  Lill  V.  Qleason,  92  Kan.  754,  148 
Pac.  287.  See,  however,  Qnimby  r. 
Varnum,  100  Mass.  211,  76  N.  E.  671. 

8.  2  Pam.  23. 

The  maker's  indoTsement  of  his  own 
note  is  a  mere  warranty  of  his  own 
contract.  Sabine  v.  Paine,  166  App. 
DiT.  9,  151  N.  Y.  8.  735.  See  as  to 
a  co-maker,  Lindsay  ▼.  Parrott,  108 
Miss.  161,  66  So.  41»;  Bank  of  Booth- 
hay  Harbor  v.  Blake,  113  Me.  313, 
93  Atl.  840. 

See  further,  Lippitt  ▼.  Thames  Ck>., 


88  Gonn.  186,  90  AtL  369,  as  to  in- 
dorsement for  collection,  etc.;  ffliea  y. 
Vahey,  215  Mass.  80,  102  N.  E.  119 
(contribution  of  indorser) ;  W.  H. 
Carsey  v.  Swan,  150  Ky.  473,  160 
S.  W.  534  (liability  as  guarantors) ; 
Curtis  V.  Davidson,  215  N.  Y.  395, 
10  N.  E.  481  (suit  by  holder  against 
both  maker  and  indorser) ;  Bennett  v. 
Tremont  Co.,  221  Mass.  218,  108  N. 
E.  891  (notice  of  hi^honor) ;  Dewees 
V.  Middle  States  Co.,  248  Pa.  202,  93 
AtL  955  (primary  party). 
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parties  who  may  be  held  responsible  in  case  of  the  dishonor  of  a 
bill  or  note,  we  have  already  incidentally  considered;  and  there 
are  other  mutual  obligations,  as  between  himself  and  his  indorsee, 
which  differ  not  from  those  attending  the  simple  transfer  of  nego- 
tiable paper  by  delivery.  But  here  it  should  be  said  that,  an 
indorsement  being  a  new  and  independent  oontracty  every  indorser 
of  a  bill  or  note  makes  a  new  contract  with  his  indorsee,  which 
may  in  any  case  be  different  from  that  which  he  received;  that 
his  implied  admission  of  signature  and  capacity  applies  to  every 
party  to  the  paper,  prior  to  the  date  of  his  own  indorsement ;  and 
that  as  to  the  indorsee,  he  has  all  the  rights  of  his  inmiediate 
indorser,  and  sometimes  more.'  And  indorsement,  we  should 
bear  in  mind,  may  be  made  after  maturity  of  the  paper  as  well  as 
before ;  the  only  essential  difference  being  that  in  the  one  case  the 
date  of  payment  is  fixed  expressly  by  the  parties,  while  in  the 
other  the  law  assumes  a  reasonable  time  on  demand.^ 

§  458.    Effect  of  Transfer  by  Mere  Delivery:    Title  of  Bon& 
Fide  Holder  for  Value. 

The  rule  concerning  paper  transferable  by  mere  delivery  is. 


S.  See  8  Pars.  23-27,  and  oaset 
cited.  Wliat  is  value  for  indorsement 
of  fraudulently  issued  negotiable  pa- 
per. Book  6,  N.  Y.  Rpts.,  Bender  ed., 
note,  p.  144.  Negotiation  of  note  for 
eorporate  ofDcers  no  benefit.  Book 
30,  N.  T.  RptB.,  Bender  ed.,  note, 
p.  076. 

1.  Leavitt  v.  Putnam,  3  Gomst.  41K ; 
Story  Prom.  Notes,  §  178;  ib.  Bills, 
§§  220-223.  See  2  Pars.  9-14,  as  to 
presumptions  in  case  of  indorsement 
wben  the  paper  is  overdue.  Indorse- 
ment of  past^ue  paper.  Bock  33, 
N.  Y.  Rpts.,  Bender  ed.,  note,  p.  952. 

Indorsement  is  a  warranty  to  all 
but  guilty  holders,  or  at  least  a  con- 
clusive admission,  that  the  signatures 
are  genuine  and  made  by  parties  hav- 
ing authority  to  pass  the  title,  and 


that  the  paper  is  genuine.  State 
Bank  v.  Fearing,  16  Pick.  533;  Rem- 
sen  V.  Graves,  41  N.  Y.  471;  Condon 
V.  Pearoe,  43  Md.  83;  Braithwaite  v. 
Gardiner^  8  Q.  B.  473;  Turner  ▼. 
Keller,  66  N.  Y.  66 ;  Big.  2d  ed.  166. 
And  it  is  a  well-settled  rule  of  law 
that  in  an  action  upon  the  indorse- 
ment the  plaintiff  need  not  prove  the 
genuineness  of  prior  signatures  or  of 
the  paper  itself;  for  it  is  enough  to 
prove  the  indorsement.  But  as  to  an 
action  brought  against  the  acceptor 
of  a  bill,  or  the  maker  of  a  note,  an 
indorsee  may  have  to  prove  the  in- 
dorsements he  relies  upon;  hence 
forgery  may  be  alleged  by  such  de- 
fendants. State  Bank  v.  Fearing, 
aupra. 
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that  all  bills  and  notes  payable  to  bearer,  or  indorsed  to  bearer, 
or  indorsed  in  blank  and  not  afterwards  restricted  by  the  holder, 
can  be  transferred  by  mere  delivery;  and  title  is  obtainable 
accordingly,  by  any  bond  fide  transferee  for  value  without 
notice  of  infirmily  of  title  though  he  should  purchase  it  of  a 
thief.  And,  as  a  general  rule,  one  who  transfers  paper  by  deliv- 
ery only  is  no  longer  a  party  to  that  paper,  but  his  liability  ceases 
with  his  interest  therein.  He  is,  to  be  sure,  responsible,  on  the 
usual  principle  of  sales,  for  the  genuineness  of  the  instrument  and 
its  existing  signatures,  and  in  fact  has  been  said  to  warrant  the 
title  to  be  that  purported ;  but  beyond  this,  and  as  to  any  future 
honor  or  dishonor  of  the  paper,  or  solvency  of  the  parties,  he 
promises  nothing  and  is  held  for  nothing.^ 

On  the  other  hand,  the  party  who  takes  negotiable  paper  trans* 
ferable  by  delivery  acquires  in  general  an  absolute  property 
therein  and  may  recover  upon  the  instrument,  provided  only  he 
took  it  in  good  faith  and  for  a  valuable  consideration  before  it 
became  overdue,  without  notice  of  adverse  title.^     The  presump- 


S.  2  Pars.  37-41,  and  caaes  cited; 
Aldrich  v,  Jackaon,  5  R.  I.  218 ;  Gom- 
pertz  V.  Barttott,  2  £11.  ft  B.  849. 
Rights  of  transferees  without  indorse- 
ment. Book  34,  N.  Y.  Rpts.,  Bender 
ed.,  note,  p.  874.  Presumption  of 
ownership  from  possession  of  promis- 
sory note.  Chamberlayne  Evid.,  § 
1192. 

8.  2  Pars.  42  ei  9eq,,  and  cases  cited. 
See,  further,  §§  84,  85,  supra.  Fraud 
as  a  defence  to  bond  fide  purchaser 
of  bills  and  notes.  Book  14,  N.  Y. 
Rpts.,  Bender  ed.,  note,  p.  84.  What 
are  sufficient  to  put  purchaser  of 
bills  and  notefr  upon  inquiry.  Book 
8,  N.  Y.  Rpts.,  Bender  ©d.,  note, 
p.  159.  Purchase  of  note  at  a  dis- 
count as  evidence  of  bad  faith.  Book 
35,  N.  Y.  Rpts.,  Bender  ed.,  note, 
p.  379.    Bond  fide  purchasers  of  fraud- 


ulent paper.  Book  29,  N.  Y.  Rptt., 
Bender  ed.,  note,  p.  1165.  Bond  fide 
holder  of  bills  and  notes  before  ac- 
ceptance. Book  21,  N.  Y.  Rpts.,  Ben- 
der ed.,  note,  p.  26.  Value  to  con- 
stitute a  bond  fide  purchaser  of  bills 
and  notes.  Book  14,  N.  Y.  Rpts., 
Bender  ed.,  note,  p.  707;  Book  25, 
N.  Y.  Rpts.,  Bender  ed.,  note,  p.  537. 
What  constitutes  value,  debts.  Book 
26,  N.  Y.  Rpts.,  Bender  ed.,  note, 
p.  973.  Bond  fide  purchaser  of  bilk 
and  notes  —  suspicions.  Book  9,  N. 
Y.  Rpts.,  Bender  ed.,  note,  p.  758. 
Circumstances  to  put  upon  inquiry. 
Book  11,  N.  Y.  Rpts.,  Bender  ed., 
note,  p.  682.  Bond  fide  purchaser  — 
wrongful  use  of  notes.  Book  30, 
N.  Y.  Rpts.,  Bender  ed.,  note,  p.  689. 
Whether  the  paper  in  any  case 
was  transferred  for  a  new  or  an  old 
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tioa  of  good  title  in  the  holder,  under  such  circumstanoeB,  ia  in 
these  dajB  very  strong,  and  it  is  generally  deemed  soffioient  for 
him  to  produce  the  paper  which  he  sues  upon,  and  leave  the  psT' 
ties  thus  presumably  liable  to  impeach  his  title  if  they  can.^  Even 
as  to  overdue  paper,  so  long  as  it  is  ordinarily  current^  the  cases 
are  0omewhat  lenient;  forbearance  stopping  apparently  at  the 
point  of  discredit  or  dishonor,  whatever  that  point  may  be.'  Even 
a  payee  may  be  a  holder  in  due  course,  as  in  case  of  theft.^ 


oonsideratioii,  in  payment  of  tome 
pre-existing  debt  or  ma  security 
merely, —  these  and  analogous  ques- 
tions which  have  much  disturbed  the 
judicial  mind  for  years  bear  some- 
times heavily  upon  a  holder's  rights; 
and  as  the  matter  is  one  of  consider- 
able detail  and  greater  perplexity,  we 
merely  allude  to  it  in  passing.  See 
9Upra,  chapter  on  Debts;  1  Pars.  SIS- 
228.  And  see  Swift  v.  Tyson,  16 
Pet.  1,  and  other  cases  cited  in  valua- 
ble note,  Redf.  &  Big.  186-217. 

4.  Bedf.  &  Big.  213-217,  and  cases 
cited;  Pettee  v.  Prout,  3  Gray,  502 
Davis  V.  BTCready,  17  N.  Y.  230 
Craig  V.  Sibbett,  15  Penn.  St.  238 
Brewster  v.  McCardel,  8  Wend.  478 
Jones  V.  Gordon,  2  App.  Gas.  616 
Brooklyn  City  R.  v.  Republic  Bank, 
102  U.  S.  14. 

».  Redf.  &  Big.  ib. 

Of  course  the  h<md  fide  holder  of 
negotiable  paper  is  not  affected  by 
any  knowledge  acquired  after  the 
perfection  of  his  own  title.  Hoge  v. 
Lansing,  36  N.  Y.  136.  But  one 
must  have  paid  value?  for  a  note  or 
bill  in  <Mrder  to  maintain  his  stand- 
ing as  a  bond  fide  holder ;  and  equita- 
ble defences  in  this  respect  are  not  to 
be  excluded.  See  Harpham  v.  Haynes, 
30  111.  404;  Livingston  v.  Littell,  15 
Wis.  218;  Redf.  &  Big.  214,  215. 
And   if,   too,   the   party   presumably 


liable  can  show  that  the  purchaser  ol 
current  negotiable  paper  acted  in  bad 
faith,  believing  at  the  time  of  the 
purchase  that  there  waa  some  inflrm- 
ity  aibout  the  paper,  he  can  impeaeh 
the  title;  though,  according  to  the 
later  English  and  American  decisions, 
the  burden  of  proof  is  upon  him. 
Goodman  v.  Harvey,  4  Ad.  &  E1L 
870;  overruling  Gill  v.  Cubitt^  3  B. 
&  C.  466,  which  is  constantly  pro- 
nounced bad  law  in  this  country. 
Redf.  &  Big.  216,  267;  Hamilton  v. 
Vought,  5  Vroom,  187;  Jones  v. 
Gordon,  2  App.  Cas.  616. 

While  a  failure  of  consideration, 
partial  or  total,  or  ev^i  fraud  between 
the  prior  parties,  is  thus  seen  to  be 
no  defence  to  the  title  of  a  6ofid  fide 
holder  for  value,  taking  the  paper 
before  it  was  discredited  or  overdue, 
without  notice  of  infirmity  therein; 
so,  too,  it  appears  to  be  well  settled 
ihat  one  who  purchases  commercial 
paper  for  .value,  with  notice  of  defect 
in  its  inception,  from  a  bond  fide 
holder  without  such  notice,  may  re- 
cover, inasmuch  aa  he  stands  upon 
the  rights  of  the  latter.  Hascall  v. 
Whitmore,  19  Me.  102;  Lickbarrow 
V.  Mason,  2  T.  R.  63;  Story  Prom. 
Notes,  §  191 ;  Redf.  k  Big.  262.  See 
Fisher  v.  Leland,  4  Cush.  456.  If 
the  paper  bears  <«  its  face  the  evi- 
denoe  ci  itn  ewn  inflrmily,  the  holder 
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§  459.    Rules  AppUaUe  to  Acamimodstion  Pq>er. 

We  hear  sometimes  of ''  accommodatioa  paper."  By  this  phrase 
is  denoted  those  bills  of  exohaiige  or  promissory  notes  which  are 
drawn,  made,  accepted,  or  indorsed  without  any  consideration, — 
for  the  *^  accommodation,"  as  it  were^  or  convenience  of  some  party, 
and  generally  in  order  tx>  enable  him  to  raise  money  on  the  credit 
of  the  person  thus  affording  the  use  of  his  nama  Accommodation 
paper  in  the  hands  of  the  party  to  whom  it  is  made,  or  for  whose 
benefit  the  accommodation  is  given,  is  open  to  the  defence  of  a 
want  of  consideration;  but  when  taken  by  third  persons  in  the 
usual  course  of  business,  it  is  governed  by  the  usual  rules  of  nego- 


may  be  denied  the  right  to  recover, 
because  sufficiently  warned  before  he 
took  it;  but  in  general,  and  where  the 
paper  iteelf  is  free  from  suspicion, 
the  title  of  the  holder  for  value  is 
only  to  be  overcome  by  proof  of  bod 
faith.  Cf.  Goodman  v.  Simonds,  20 
How.  343 ;  Fowler  v.  Brantly,  14  Pet. 
31S.  See  Bedf.  &  Big.  239,  257.  The 
effect  of  a  statute  declaring  certain 
paper  void  ab  inito — supposing  the 
statute  to  be  constitutional,  of  course, 
—  is  more  sweeping;  and  such  paper 
would  be  valueless  even  in  the  liands 
of  a  bond  fide  holder.  Though  this 
is  to  foe  distinguished  from  statutes 
which  make  a  certain  consideration 
illegal,  and  no  more.  See  Bayley  v. 
Taber,  5  Mass.  286;  Paton  v.  Goit, 
5  Mich.  505;  Story  Prom.  Notes, 
§  192;  Aurora  v.  West,  22  Ind.  88. 
And  see  Brown  v.  Tarkington,  3 
Wall.  ^77.  As  to  equities  against 
one  who  takes  an  ''overdue"  bill  or 
note,  see  2  Pars.  BUls  and  Notes,  603, 
604;  Burrough  ▼.  Moss,  10  B.  &  C. 
668;  Britton  ▼.  Bishop,  11  Vt.  70; 
Redf.  ft  Big.  274S,  276.  And  as  to 
the  extent  of  "  set  off  "  in  such  cases, 
see  Redf.  ft  Big.  ib. ;  Baxter  ▼.  Little, 


6  Mel  7.  For  farther  applying  this 
rule  of  protecting  a  bond  fide  holder 
to  lost  and  stolen  negotiable  instru- 
ments, see  po9t,  vol.  ii.,  part  iv.,  c.  1. 

An  agent,  trustee,  pledgee,  ftc., 
may  usually  sue  in  his  own  name, 
so  favorably  is  any  rightful  holder's 
convenience  regarded.  Pearce  v.  Aus- 
tin, 4  Whart.  489;  Dugan  v.  United 
States,  3  Wheat.  172;  Big.  394,  and 
cases  cited.  See  Dodge  v.  Brown,  113 
Mass.  323 ;  Hayee  ▼.  Hathom,  74  N.  Y. 
486. 

See,  farther,  §  83,  tupro;  Williams 
V.  Weekley,  100  8.  C.  27,  84  S.  E. 
299;  Equitable  Ck>.  v.  Harger,  258  111. 
615,  102  N.  B.  209  (no  extrinsic 
facts) ;  Dee  Moines  Bank  v.  Arthur, 
163  Iowa,  205,  14a  N.  W.  556;  Wil- 
liams ▼.  MoCk>rmack,  88  N.  J.  L.  170, 
95  Atl.  97S;  Adams  v.  Thurmond, 
149  Pao.  1141  (Okla.  Sup.  1915,  at^ 
tomey^  fee) ;  Commonwealth  v.  Lowe, 
116  Ky.  335,  76  S.  W.  119 ;  McGowen 
V.  Bamett,  136  La.  994,  6S  So.  102. 

6.  See  Boston  Steel  ft  Iron  Ck>.  ▼. 
Steyer,  183  Mass.  140,  66  N.  E.  6441. 
See,  however,  Empire  Trust  Co.  ▼. 
Manhattan  Co.,  162  N.  Y.  Supp.  689. 
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tiable  paper/  Hence^  though  the  aooommodation  indoraer  has  a 
good  def enoe  against  the  payee  for  whose  benefit  he  indorsedy  it  is 
usually  no  defence  against  the  indorsee  purchasing  for  yalue 
before  maturity,  that  the  latter  knew,  when  he  purchased,  that  it 
was  accommodation  paper.* 

But  there  are  some  peculiar  doctrines  which  grow  out  of  a  mis- 
appropriation of  paper  given  for  accommodation:  where,  for 
instance,  it  is  given  for  a  special  purpose  and  is  used  otherwise; 
and  while  the  holder's  rights,  under  such  circumstances,  are  not 
clearly  defined  in  the  decisions,  it  seems  clear  that  if  the  holder 
took  the  paper  with  notice  of  a  fraudulent  diversion  to  the  accom- 
modating party's  injury,  the  accommodating  party  can.  relieve 
himself  of  liability ; '  while  it  is  equally  certain  that  to  defend 
successfully  against  any  such  misappropriation,  the  accommodat- 
ing party  must  prove  that  the  holder  had  prior  notice  of  the  mis- 
application.^ Yet  that  the  holder  can  recover  in  any  event  what 
he  actually  advanced  for  the  note  and  no  more,  is  sustained  by 
numerous  authorities.^ 


7.  See  2  Kent  Com.  86;  1  Pars. 
256,  327;  2  ib.  27,  437.  Right  of 
holder  of  aeoommodation  paper  taken 
after  maturity.  Book  9,  N.  Y.  RpU., 
Bender  ed.,  note,  p.  SS.  Liability  of 
one  who  indorsee  note  before  utter- 
ance. Book  8,  N.  Y.  Rpts.,  Bender 
ed.,  note,  p.  901.  Liability  of  ac- 
commodation indoraer  and  indorser 
before  delivery.  Book  8,  N.  Y.  Rpta., 
Bender  ed.,  note,  p.  428. 

S.  Ib.;  Grant  ▼.  EUicott,  7  Wend. 
227;  Charles  v.  Marsden,  1  Taunt. 
224.  See  Chester  v.  Dorr,  41  N.  Y. 
279,  as  to  the  transfer  of  accommo- 
dation paper  after  its  maturity.  And 
see  Jones  v.  Berryhill,  25  Iowa,  2S9. 
Accommodation  paper  and  honA  fide 
pudchaser.  Book  24,  N.  Y.  Rpts., 
Bender  ed.,  note,  p.  79. 

9.  An  accommodated  payee  may  set- 


off his  credit  at  an  insolyent  bank 
against  a  note  which  the  bank  has 
discounted  for  him  with  knowledge 
that  it  is  an  accommodation  note. 
Building  and  E^ngineering  Co.  ▼. 
Northern  Bank,  206  N.  Y.  400,  99 
N.  E.  1044.  Bank  entitled  to  recover 
on  accommodation  note  diverted. 
Book  4,  N.  Y.  Rpts.,  Bender  ed.,  note, 
p.  209. 

1.  Stoddard  v.  Kimball,  6  Cush. 
469;  Mohawk  Bank  v.  Corey,  1  Hill, 
513;  Small  v.  Smith,  1  Denio,  5S3. 
See  Farmers'  Bank  v.  Rathbone,  26 
Vt.  19.  And  see  Davidson  v.  Lanier, 
4  Wall.  447 ;  Spitler  ▼.  James,  32  Ind. 
202. 

S.  See  Allaire  v.  Hartshome,  1  Zsbr. 
665,  and  other  cases  cited;  Redf.  ft 
Big.  270.  The  question  how  far  an 
indorsement  of  paper  not  yet  issued^ 
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The  holder  of  acoommodation  paper  has  a  duty  of  equitable 
conduct  towards  an  accommodation  indorser,  and  it  may  be  a 
breach  of  that  duly  for  a  bank  to  allow  the  accommodated  party 
to  withdraw  deposits  which  would  have  covered  the  note  after 
its  maturity.^ 

The  Negotiable  Instruments  Act  has  changed  the  law  as  to 
sureties,  and  now  an  extension  of  time  given,  by  the  holder  to  any 
other  party  to  the  note  does  not  affect  the  liability  of  the  acoomr 
modation  maker.^ 


§  460.    Discharge  of  Drawer  or  Indorser  from  Liability. 

There  are  various  instances  in  which  a  drawer  or  indorser  may 
be  discharged  from  liability  by  the  acts  of  prior  parties,  whether 
it  be  by  some  satisfaction  of  the  demand  represented  by  the  bill 
or  note,  or  because  the  effect  of  such  acts  was  to  prejudice  his  own 
rights  and  remedies.  It  is  a  familiar  principle  of  law  that  the 
release  of  the  principal  operates  to  discharge  the  surety ;  indorse- 
ment is  much  in  the  nature  of  a  contract  of  suretyship ;  and  if  the 
holder  of  a  promissory  note  release  the  first  indorser,  this  dis- 
chai^s,  presumptively  at  least,  the  subsequent  indorsers.^  But 
the  mere  agreement  by  the  holder  with  the  drawer  of  a  bill,  for 
delay,  made  without  consideration  and  not  communicated,  and 
hence  not  valid,  does  not  discharge  the  indorser.^    Each  successive 


which  indorsement  was  requeeted  by 
a  person  contemplating  taking  it  as 
an  **  accommodation "  to  him,  binds 
the  indorser,  is  considered  in  Yeager 
V  Farwell,  13  Wall.  6.  And  as  to 
the  rights  of  one  who  takes  accom- 
modation paper  which  is  overdue,  see 
conflicting  cases  cited  in  Redf.  A 
Big.  ^16,  217. 

See  Houser  v.  Fayssonx,  168  N.  C. 
1,  83  S.  E.  692  (acoommodation  in- 
dorsers  entitled  to  notice  of  dis- 
honor) ;  Phillips  ▼.  Bridges,  144  Ga. 
703,  87  S.  E.  1059  (unrecorded  mort- 
gage security) ;  Plumley  v.  First  Nat. 


Bank,  76  W.  V.  636,  87  S.  E.  ^4; 
First  State  Bank  v.  Kelly,  30  N.  D. 
84,  152  N.  W.  125;  Conners  ▼.  Sulli- 
van, 220  Mass.  600,  108  N.  E.  503. 
8.  Tatum  v.  Bank,  193  Ala.  120,  69 
So.  508. 

4.  Union  Trusit  Go.  v.  McGinty, 
212  Mass.  205,  9&  N.  K  679. 

5.  Newcomb  v.  Raynor,  21  Wend. 
108. 

6.  McLemore  v.  Powell,  12  Wheat. 
554.  See,  further,  as  to  discharge  of 
indorser,  drawer,  &c.,  Redf.  A  Big. 
544-596,  617-642,  and  cases  cited  and 
examined;    2    Pars.    208-254;    Smith 
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indoner  to  negotiable  paper  stands  as  a  sntety  not  only  of  the 
maker  or  aooeptor^  but  also  for  all  parties  indorsing  before  him ; 
though  not^  of  oonrse,  for  any  indorser  subsequent  to  himself;  and 
hence  prior  indorsers  are  sureties  together  of  the  holder  of  tiie 
paper  and  entitled  to  subrogation  as  among  themselres. 

At  comnum  law  a  binding  agreement  between  the  holder  and 
the  maker  for  an  extension  of  time  discharged  the  indorsers,  as 
they  lost  their  ri^t  to  buy  the  instrument  and  proceed  sgainst 
the  maker;  ^  but  where  this  agreement  is  between  the  holder  and 
a  third  party  this  reason  does  not  apply  and  the  indorsers  are  not 
discharged.*  Under  the  Negotiable  Instrument  Act  providing 
for  the  discharge  of  the  maker  by  any  agreement  binding  on  the 
holder  for  extension,  the  indorser  is  not  discharged  where  the 
holder  after  maturity  deposits  the  note  with  a  third  party  as 
security  for  a  debt.'  However,  the  consent  of  the  indorser  to  an 
extension  of  time  constitutes  a  waiver  of  demand  and  notice  even 
at  the  extended  time  of  maturity.^ 

§  461.    Failure  of  Consideration  as  Between  Original  Parties. 

We  may  here  add  that,  in  an  action  on  negotiable  paper  between 
the  original  parties,  a  total  or  partial  failure  of  the  consideration 
can  be  set  up  in  defence  to  the  same  extent  as  if  the  action  were 
founded  on  the  consideration.^  But  an  original  lender  or  payee 
upon  an  accepted  bill  of  exchange  is  not  affected  in  his  rights  and 
remedies  by  want  or  failure  of  consideration  as  between  the 


V.  Morrill,  54  Me,  58;  Okie  y.  Spen- 
cer, 2  Whart.  1^3;  Anderson  t.  Bank, 
144  Iowa,  251,  122  N.  W.  918.  As 
to  extension  of  time  by  a  mere  delay 
to  sue,  see  Allen  ▼.  Brown,  124  Mass. 
77.  But  difficulty  arises  sa  to  tlie 
effect  of  taking  additional  security. 
See  Overend  v.  Oriental  Co.,  L.  R.  7 
H.  L.  348;  Barron  ▼.  Cady,  40  Mich. 
8^9;  Big.  2d  ed.  606,  608. 

7.  Siebeneck     v.     Anchor     Savings 
Bank,  111  Pa.  St.  187,  —  AU.  485. 


8.  Wright  ▼.  Independence  KaA. 
Bank,  96  Va.  728,  32  S.  E.  459. 

e.  Broeemer  v.  Brosemer,  162  N.  T. 
Supp.  1067. 

1.  First  National  Bank  of  Hender- 
son y.  Johttson,  (N.  C),  M 
S.  E.  360;  Jenkins  ▼.  White,  147  Bi. 
St.  303,  23  Atl.  556. 

9,  Wyokoff  ▼.  Rimyon,  4  Vroom, 
107.  And  see  1  Pars.  Note*  and 
BUls,  175-203,  and  cases  cited. 
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aoceptor  and  the  drawer.^  And  the  rule  is  a  familiar  one  that  one 
who,  hand  fide,  purchases  or  advances  upon  negotiable  paper,  ac- 
cording to  its  purport  and  without  previous  notice  of  infirmitj  in 
title,  is  entitled  to  protection  accordingly,  notwithstanding  the 
equities  that  might  be  good  as  between  the  original  parties.^ 
Even  one  who  buys  from  an  innocent  holder  with  notice  of  the 
defence  (as  usury)  and  for  less  than  its  face  value  can  recover 
the  face  of  the  note  against  the  maker,  as  he  has  the  rights  of  the 
innocent  holder.^ 

§  462.    Questions  Relative  to  Forged  or  Altered  Paper. 

Questions  of  forgery  often  arise  in  connection  with  bills  and 
notes,  since  commercial  paper  is  peculiarly  liable  to  fraudulent 
making  ^  and  alteration ;  and  the  equities  of  innooent  parties  con- 
cerned in  the  circulation  of  the  paper  being  equal,  it  is  often  a 
delicate  matter  to  decide  who  shall  bear  the  loss.  As  a  rule,  a 
payment  received  in  forged  paper  is  not  good,  and  if  there  has 
been  no  negligence  in  the  receiving  party  he  may  recover.  But 
where  one  of  two  innocent  parties  must  suffer,  he  who  has  misled 
the  other,  or  has  omitted  his  duty,  must  bear  the  loss.^ 


8.  A  bank  discoiintiiig  such  a  bill 
8taiid»  towards  the  acceptor  in  the 
position  of  original  lender.  Goetz  ▼. 
Kansas  City  Bank,  119  U.  S.  551; 
Hoffman  v.  Bank  of  Milwaukee,  12 
Wall.  ISl. 

4.  King  V.  Doane,  139  U.   S.  16S. 

5.  Burnes  ▼.  New  Mineral  Fertiliser 
Co.,  218  Mass.  300,  105  N.  E.  1074. 
Note  not  avoided  by  non-performance 
of  contract  for  which  it  was  given. 
Book  4,  N.  Y.  Rpte.,  Bender  ed.,  note, 
p.  246.  Notes  in  payment  of  pre- 
existing debt  are  given  for  value. 
Book  38^  N.  Y.  Rpts.,  Bender  ed., 
note,  p.  202.  Valuable  considerations. 
Book  34,  N.  Y.  Rpta.,  Bender  ed., 
note,  p.  276. 

a.  Validity  of  note  when  signature 


induced  by  fraud.     Book  12,  N.   Y. 
Rpts.,  Bender  ed.,  note,  p.  47. 

7.  McKleroy  v.  Southern  Bank,  14 
La.  Ann^  458;  Mather  v.  Lord  Maid- 
stone, 18  G.  B.  273;  Bank  of  United 
States  V.  Bank  of  Georgia,  10  Wheat 
333;  Hortsman  v.  Henshaw,  11  How. 
177;  Redf.  &  Big.  643-665;  Mer- 
chants' Nat.  Bank  v.  Nat.  Eagle 
Bank,  101  Mass.  281;  Goddard  v. 
Merchants'  Bank,  4  Gomst.  149;  Col- 
son  V.  Amot,  57  N.  Y.  253.  And 
thus  the  Supreme  Court  of  the  United 
States  decides  that  the  lose  occurring 
by  the  acceptance  of  a  bill  of  ex- 
change, with  forged  bills  of  lading 
attached,  falle  on  the  acceptor,  and 
not  on  a  bank  which  bond  fide  and 
in  course  of  business  afterwards  dis- 
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A  good  illiistratHni  of  this  rule  is  shown  in  Price  v.  Neal^ 
idiioh  ht^ds  that  a  drawee  who  pays  a  bill  under  a  twigtJiV^ 
as  to  the  genuineness  of  the  drawer's  signature  cannot  reoover 
from  an  innocent  holder  the  money  he  paid.'  So,  where  a  hank 
negligently  pays  a  dieck,  disregarding  notice  from  the  maker  to 
stop  payment  of  the  check,  on  which  the  payee's  indorsement  is 
forged  to  a  holder  in  good  faith  and  for  yalue,  the  bank  cannot 
recover  from  the  holder.^  But  even  a  holder  in  due  course  will 
not  be  protected  when  he  takes  a  negotiable  instrument  signed  by 
one  in  a  state  of  complete  intoxication.^ 

Akin  to  the  topic  of  forgery  is  that  of  alterations  in  negotiable 
paper,  which,  if  fraudulently  made  in  material  particulars,  should 
vitiate  the  instrument.^  But  alterations  honestly  made  by  mutual 
consent  of  the  parties,  or  to  correct  errors,  or  in  immaterial 
respects,  are  treated  by  the  courts  with  indulgence.^  Where  a 
blank  has  been  wrongfully  filled  by  one  who  received  the  paper 
with  power  to  fill,  as  in  case  of  trusting  one  with  a  blank  note,  the 
violation  of  confidence  cannot  be  set  up  against  bona  fide  holders 

counts  the  drafts.    Hoffniui  v.  Bank  Banking  Co.  ▼.  Fourth  National  Bank; 

of   Milwaukee,   IS   WaU.   181.     And  10  Qa.  App.  1,  7S  S.  E.  52S. 
■ee,  further,  Brook  ▼.  Hook,  L.  R.  0         9.  Ouneten  v.  Green,  153  Wis.  413, 

Ex.  W;  Grant  ▼.  Ofaamberfe^  1  Vroom*  14S  K.  W.  201. 
323.    In  Garrard  ▼.  Haddan,  67  Penn.         8.  Alterations  in  promissorx  noCeo» 

81  S2,  the  rule  is  announced  that  validity  of.     Book  28,  N.  T.  Rpts.» 

where  a  negotiable  note  is  imperoept^  Bender  ed.,  notes,  p.  SIS.     Negotia- 

ibly  altered  as  to  amount  after  de-  bility,  additions  and  alterations,  con- 

liyery,   the  maker   having  carelessly  ditions,    special    clauses.      Book    15, 

left  a  blank  space  which  was  made  N.  Y.  Rpts.,  Bolder  ed.,  note,  p.  792. 

available  for  the  alteration,  the  maker  Adding  signature  to  note  as  altera- 

and  not  the  innocent  holder  must  suf-  tion.     Book   6,  N.  Y.  Rpts.,  Bender 

fer.     But  see  Wade  v.  Withington,  ed.,  note,  p.  637.    Alteration  by  sig- 

1  Allen,  561.  nature.    Book  6,  N.  Y.  Rpts.,  Bender 

S.  3  Burrow  (Eng.)  1354.  ed.,  note,  p.  213. 

S.  See  Title  Guarantee  k  Trust  Go.         4  See  2  Pars.  544-582,  and  cases 

▼.  Haven,  139  N.  Y.  Supp.  207.    See  cited,  where  this  subject  is  fully  dis- 

also  notes  in  26  Harvard  Law  Re*  cussed.    And  see  Kountz  v.  Kennedy, 

view,  634.  63    Penn.    St.    187;    Lancaster    Kat. 

1.  National  Bank  of  Commerce  ▼.  Bank  v.  Taylor,  100  Mass.  18;  Mur- 

First      National      Bank,       (Okla.),  ray  v.  Graham,  29  Iowa,  520. 
152  Pac.  596.   See,  however,  Yatesville 
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for  valne;   but  authority  to  alter  so  as  tx>  commit  an  esseatial 
forgery  is  not  to  be  predicated  of  any  one.^ 

A  renewal  note  is  subject  to  most  of  the  defences  to  ^diieh  the 
original  note  is  subject^  as  in  case  of  illegality  ^  or  lack  of  consid- 
eration ;  ^  but  the  defence  of  fraud  may  be  waived  by  renewing  the 
note  with  knowledge  of  the  fraud ;  ^  and  so  of  the  defence  of  failure 
by  the  defendant  to  perform,'  or  a  right  of  recoupment^ 


a.  See  Wood  ▼.  Steele,  6  Wall.  SO; 
Brooks  y.  Allen,  62  Ind.  401;  Woor- 
all  y.  Green,  39  Penn.  St.  388;  ^tna 
Nat.  Bank  y.  Winchester,  43  Conn. 
991;  Belknap  y.  National  Bank,  100 
liass.  376.  Ab  to  loet  and  stolen  ne- 
gotiable instruments  in  questions  of 
title,  see  poet,  yol.  ii.,  part  iy.,  c.  1. 
A  t>ank  in  discounting  eomniiereial 
paper  does  not  guarantee  the  genuine- 
ness of  documents  attached  thereto  as 
collateral  security.  Goetz  y.  Kansas 
City  Bank,  119  U.  S.  551. 

For  tezt4)ook8  which  treat  fully  of 
bills  and  notes^  dting  English  and 
American  cases,  the  reader  is  re- 
ferred to  the  latest  editions  of  Judge 
Story's  Works  on  Bilto  of  Exchange  . 
and  Promissory  Notes  ( in  ^hich,  un- 
wisely for  a  later  generation,  the  two 
subjects    were    treated    separately) ; 


Parsons  on  Bills  and  Notes;  and  the 
more  recent  and  comprehensiyis  work 
of  Mr.  John  W.  Daniel  on  Negotiable 
Instruments  (edition  of  1913).  Of 
Redfield  &  Bigelow's  Leading  Cases  on 
Bills  and  Notes,  a  second  edition,  re- 
yised  by  Prof.  M.  M.  Bigelow,  the  sur- 
viying  author,  and  known  as  Bigelow's 
Bills  and  Notes,  has  also  been  issued. 

6.  Chapman  y.  Black,  2  B.  &  A. 
588. 

7.  First  National  Bank  y.  Black, 
108  Ga.   538,  34  S.  E.  143. 

8.  Edison  General  Electric  Co.  y. 
Blount,  96  Ga.  27Z,  23  S.  £.  306. 

8.  American  Car  Co.  y.  Atlanta 
City  St.  Ry.  Co.  100  Ga.  254,  28 
S.  E.  40. 

1.  Stewart  y.  Sim<m,  111  Ark.  368, 
163  S.  W.  1135. 
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CHAPTER  Vm 

MI80SLI.ANBOUB  HBGOTIABLE  AND  QUASI-NBOOTIABLX  HTSTBUliXHTS 

§  463.    Miscellaneous  Instruments  More  or  Less  Negotiable. 

That  diBtinguishing  quality  which  the  law  terms  ^^  negotiabili^  " 
belongs  not  alone  to  bills  and  notes,  but  in  a  greater  or  less  degree 
to  various  other  instruments.  Of  bank-bills,  which  under  one 
aspect  are  a  sort  of  promissory  note  payable  to  bearer  on  demand, 
we  have  already  had  occasion  to  speaL^  And  now  as  to  the 
remaining  classes  of  negotiable  or  gtio^-negotiable  instruments. 

§  464.    Checks  and  Their  Characteristics. 

I.  Checks  (or  ^'  cheques  ")  are  found  in  common  use  betwem 
banks  or  banks  and  their  customers ;  and  an  instrument  of  this 
sort  may  be  defined  as  a  written  order  or  request,  addressed  to  a 
bank  or  banker,  requesting  the  payment  of  a  certain  sum  of  money 
to  a  person  therein  named,  or  to  such  person  "  or  bearer,"  or  to 
such  person  "  or  order."  ^  Upon  the  addition  of  the  words  "  or 
bearer,"  or  those  other  words  "  or  order,"  or  (what  seldom  occurs) 
the  simple  designation  of  a  person,  depends  the  question  of  nego- 
tiability; since  in  the  matter  of  delivery  and  a  transfer  of  legal 
title,  with  or  without  requiring  indorsement,  the  rule  is  substan- 

1.  Supra,  %  Z61.    A  writiiig  whidli  BANK. 

indicates  no  payee  is  not  a  check.  Boston ISS  . 


Doll* Cts. 

Pay  to [or  bearer  or  else  or 

order] Dollars  /lOO 

Paper.  No 


Mcintosh    V.    Lytle,    26   Minn.    336. 
See  Eaton  and  Gilbert  on  Commercial 


a.  See   2    Paw.    Bills  and   Notes,         ^^  instrument  drawn  upon  a  bank, 

57   et  aeq.;  Bouv.   Diet.   "Check;  -     «*"P^y  **J«^*^  f^jment,  to  a  party 
^ .  .      ,..„       -  „       ,  ^        named,  of  a  specified  sum  of  money 

Chitty    Bills,    ISth    ed.    545.      The     ^^  ^^^^  ^^f  ^^  ^^^^^^  ^,^^^ 

printed  blank  of  an  American  check     designating  a  future  day  of  payment 
is  usually  as  follows:  is    a   check.     Bull   ▼.   Kasson   Nat. 

Bank,  ^23  U.  S.  106. 
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tiallj  that  applicable  to  bills  and  notes  which  we  described  in  the 
preceding  chapter;  and  a  check  after  its  existing  tenor  may  be 
non-negotiable,  negotiable  by  indorsement,  or  transferable  by  mere 
delivery,  according  as  it  is  made  payable  to  a  particular  person, 
or  to  him  or  order,  or  to  bearer,  or  is  indorsed  either  in  blank  or 
with  corresponding  words  of  restriction. 

§  465.    Checks  Distinguished  from  Bills  of  Exchange,  Drafts, 
etc. 

Some  have  written  and  spoken  rather  confusedly  of  checks ;  as 
though  they  were  but  a  species  of  bill  of  exchange  payable  on 
demand.  But  there  are  important  distinctions  between  a  check 
and  a  bill ;  and  while  bills  and  notes  are  usually  intended  for  debt 
negotiations  and  postponing  a  settlement,  the  main  purpose  of  a 
check  is  to  make  immediate  and  expeditious  payment  by  a  means 
more  convenient  to  the  parties  concerned  than  the  transfer  of  coin, 
legal-tender  currency,  or  bank-notes^  In  England  the  use  of  checks 
is  regulated  considerably  by  statute;  but  with  us  .the  unwritten 
law  of  business  usage  shapes  the  principles  suitable  to  such  instru^ 
ments  with  more  freedom;  and  our  whole  banking  system,  too, 
differs  from  that  of  the  mother  country.^  A  view  prevailing  in 
some  States  was  that  a  check  is  an  assignment  of  the  fund ;  ^  but 
this  has  been  changed  by  the  Negotiable  Instruments  Act,  which 
provides  that  a  check  is  a  bill  of  exchange.  It  seems  that  under 
either  view  a  bank  will  be  protected  in  paying  a  chec^  presented 
after  the  death  of  the  drawer.^  A  check  is  not  an  aasignment, 
and  therefore  one  who  attaches  the  deposit  after  the  check  is  drawn. 


S.  See  Morrieon  v.  Bailey,  5  Ohio 
St.  13;  Z  Para.  Notes  and  Bills,  57, 
5S;  In  re  Brown,  2  Story,  502,  per 
Story,  J.  And  see  Harker  ▼.  Ander- 
son, 21  Wend.  372,  disapproved  by 
Little  y.  Phoenix  Bank,  2  Hill.  425; 
Woodruff  V.  Merchants'  Bank,  25 
Wend.  673 ;  Merohantff*  Bank  v.  Wood- 
ruff, 6  Hill,  174.  See,  as  to  banking 
^tem,  9Wpra,  §§  350,  351. 


4.  Simmons  ▼.  Bank  of  Qreenwood, 
41  S.  G.  177,  19  S.  E.  502;  Wasgatt 
▼.  First  National  Bank,  117  Minn.  9, 
134  N.  W.  224. 

5.  Billing  ▼.  Devaux,  3  M.  &  6. 
565 ;  WaegaU  ▼.  First  National  Bank, 
(Minn.),  134  N.  W.  224,  though 
the  bank  had  notice  of  the  death. 
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and  before  it  is  preeented  for  paymenty  has  a  claim  superior  to 
the  rights  of  the  holder  of  the  cbecL^ 

But  if  a  check  resembles  any  one  kind  of  negotiable  paper  more 
than  another,  it  is  certainly  that  of  a  bill  of  ezchangey —  of  a  bill 
payable  on  demand,  though  the  check  itself  e3q[>resses  no  ^^  demand." 
And  one  of  the  essentials  of  a  check,  indeed,  appears  to  be  that  it 
shall  be  payable  when  presented ;  for  ^ich  reason  a  draft  for  an. 
amount  made  payable  on  some  future  day  designated  would  not 
be  a  check  at  all/  The  word  '^  draft "  we  take  to  have  a  broader 
signification,  sufficient  to  cover  the  drawing  for  a  designated  sum 
upon  any  individual  or  corporation,  not  upon  a  banker  or  a  bank 
merely.  Drafts,  too,  are  spoken  of  as  payable  at  some  future  day, 
as  well  as  on  demand  or  at  sight ;  the  term  ^^  draft  "  is  applied  to 
bills  of  exchange  and  checks,  and  even  to  more  doubtful  instru- 
ments ;  and  perhaps  the  element  of  distance  may  usually  be  found 
whenever  the  word  "draft"  is  contrasted  with  "check,"  rather 
than  meant  to  include  it ;  for  a  check,  being  payable  at  one's  bank, 
is  almost  invariably  drawn  and  dated  in  the  neighborhood  of  the 
bank,  whereas  a  draft  proper  might  be  made  in  a  foreign  country 
upon  one's  agent  at  home.^ 

The  leading  points  of  difference  between  bills  of  exchange  and 
checks  are  these:  First,  a  check  is  drawn  upon  an  existing  and 
sufficient  fund,  and  is  an  absolute  transfer  or  appropriation  to  the 
holder  of  so  much  money  on  deposit  in  the  hands  of  the  drawee; 
whereas  a  bill  of  exchange  is  not  always  or  necessarily  drawn  upon 
actual  funds  in  the  hands  of  the  drawee,  but  very  frequently  drawn 


6L  O'Connor    v.    Meohanics'    Bank,     an  inland  bill.    For  the  drawer  may 


1S4  N.  T.  324 ;  Knhn  ▼.  Warren  Say- 
ings Bank  (Pa.)  11  Atl.  440;  Bos- 
well  V.  Citizens'  Savings  Bank,  123 
Ky.  485,  96  S.  W.  797  ((holding  that 
the  Negotiable  Instruments  Act  had 
changed  what  had  heen  the  previous 
Kentucky  rule). 

7.  Morrison  ▼.  Bailey,  5  Ohio  St. 
13. 

•.  A  dieck  18  not»  however,  literally 


reside  in  one  State  or  country  {e,g. 
New  York),  and  draw  upon  his  bank 
in  another  State  or  country  {e.  g. 
New  Jersey) ;  and  yet  the  instrument 
18  a  check.  Heywood  v.  Pickering. 
L.  R.  9  Q.  B.  428;  Roberts  v.  Cor< 
bin,  26  Iowa,  315.  See  Rapalje's 
Diet.  "I>raft;  "  Bouvier,  ib.;  1  Story, 
U.  S.  22. 


704 


CHAP.  Vni.]  NXGOTIABLX,   ETC.,    INSTBUlOBIfTB.  §   466 

in  anticipation  of  funds,  or  upon  some  ciedit  previouBly  arranged* 
Second,  ike  drawer  of  a  check  is  always  the  principal;  whereas 
the  drawer  of  a  bill  frequently  stands  in  the  position  of  a  mere 
surety.  Third,  days  of  grace  are  allowed  on  bills  of  exchange; 
but  checks  are  always  payable  without  any  allowance  of  grace. 
Fourth,  in  case  of  a  bill  of  exchange,  the  drawer  is  discharged  by 
default  of  a  due  presentment;  whereas  mere  delay,  as  between 
the  holder  and  drawer  of  a  check,  in  presenting  the  check  in  due 
time  for  payment,  would  not  discharge  the  drawer,  unless  he  had 
been  thereby  injured,  and  even  then  only  to  the  extent  of  his  loss. 
Fifth,  a  check  requires  no  acceptance,  and  the  only  presentment 
made  is  that  for  payment ;  with,  perhaps  a  modem  exception  in 
the  matter  of  certifying  checks,  of  which  we  shall  speak  presently.^ 

§  466.    The  Same  Subject. 

As  to  the  drawing  of  a  check  against  an  existing  fund,  we  may 
add  that  the  existence  of  a  fund  for  drawing  is  always  to  be  sup- 
posed ;  but  whether  the  appropriation  of  the  fund  is  made  absolute 
in  every  instance  by  the  act  of  drawing  a  check  is  a  matter  of 
doubt,  to  say  the  least;  for  though,  as  a  rule,  the  drawer's  bank 
is  bound  to  pay  his  check  whenever  it  is  presented,  yet,  as  the 
agent  of  the  drawer,  the  bank  ought  usually  to  refuse  payment  if 
so  directed  by  the  principal  in  good  season ;  for  the  duty  which 
the  bank  owes  in  honoring  checks  is  rather  to  its  depositor  than 
the  public.  Where,  however,  a  wanton  or  fraudulent  refusal  of 
the  bank  to  pay  any  check  can  be  shown  by  the  holder,  sudi  refusal, 
if  operating  to  the  holder's  injury,  might  perhaps  constitute  a 
good  foundation  for  an  action  against  the  bank.'     The  drawer,  if 

S.  See  Hartley,  J.,  in  Morrison  t.  eited;    Bellamy   ▼.    Marjoribanlos   7 

Bailey,  5  Ohio  St.  13;  Redf.  &  Big.  Ex.    389;    Mandeville    ▼.    Welch,    5 

718-720;    Keene    v.    Beard,    8    C.    B.  Wheat.   277;    Chapman   ▼.    White,   2 

N.  s.  372.    But  eee  Andrew  v.  Blachly,  Seld.  412 ;  St.  John  ▼.  Homans,  8  Mo. 

11  Ohio  St.  S9.    As  to  the  points  of  382;  MtoA  National  Bank  v.  Fourth 

similarity  between  a  bill  and  a  cheek.  National  Bank,  46  N.  T.  82.    But  set 

see  infra,  §  469.  Boberts  v.  Corbin,  26  Iowa,  316. 

1.  6ee    2    Pars.    59-61,   and   cases 
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wrongedy  has  his  own  cause  of  action  against  the  bank  for  the 
breach  of  an  implied  contract  to  honor  promptly  the  cnatomer'a 
checks;  which  of  itself  is  good  reason  why  the  bank  should  not 
ordinarily  be  compelled  to  respond  to  the  holder.^  And  it  is  set- 
tled in  this  country  that,  as  a  rule,  the  holder  of  a  bank  check 
cannot  sue  the  bank  for  refusing  payment,  in  the  absence  of  proof 
that  the  check  was  accepted  by  the  bank  or  charged  against  the 
drawer;^  nor  does  such  unaccepted  or  uncertified  check  create 
any  enforceable  lien  on  the  drawer's  bank  deposit/ 

Days  of  grace,  we  have  said,  are  not  allowed  on  checks;  yet  as 
authorities  differ  eomewhat  in  marking  the  limits  between  bills 
and  checks,  so  do  they  likewise  differ  in  their  statements  on  this 
point,  and  as  to  the  general  doctrine  of  poet-<dated  checks.^ 

Since  checks  are  payable  on  presentment,  the  rule  requiring 


a.  2  Pan.  S2-64,  and  cases  eitsd; 
llaraetti  ▼.  Williams,  1  B.  ft  Ad.  416 ; 
188  U.  S.  5S6. 

a.  See  Bank  of  RepuUie  ▼.  MillaTd, 
10  Wall.  158;  Attorney-General  ▼. 
Continental  Life  Ins.  Co.,  71  N.  T. 
325;  Col.  Nat  Bank  ▼.  Boettcber,  5 
CoL  1S5;  St.  Louis  R.  y.  Johnston, 
138  U.  S.  566.  A.  cbeck,  according 
to  the  now  accepted  view,  is  only  a 
request  of  the  customer  of  a  hank 
to  pay  the  whole  or  part  of  the  cus- 
tomer's deposit  to  a  particular  person, 
or  to  order,  or  to  bearer.  Until  pre- 
sented and  accepted  it  is  inchoate; 
it  yests  no  title  or  interest,  legal  or 
equitable,  to  the  fund.  Before  ac- 
ceptance, the  drawer  may  withdraw 
bis  deposit.  The  bank  owes  no  duty 
to  the  holder  of  a  che<^  until  it  U 
presented  for  payment.  Knowledge 
that  checks  have  been  drawn  does  not 
render  it  obligatory  upon  the  bank 
to  retain  the  deposit  to  meet  them. 
Church,  G.  J.,  in  Attorney-General  v. 


Continental  Life  Ins.  Co.,  71  N.  T. 
826. 

An  order,  cheek,  or  draft  must  be 
drawn  upon  a  particular  specified 
fund,  in  order  to  operate  even  as  an 
equitaUe  assignment  of  that  fund, 
lb.  And  see  Hopkinson  ▼.  Forster, 
L.  R.  19  Eq.  74.  Still  less  is  there  an 
equitable  assignment  of  the  fund,  by 
the  mere  act  of  giving  a  cheek,  where 
the  deposit  is  much  less  than  the 
amount  of  the  check.  Florence  Co. 
V.  Brown,  124  U.  S.  385.  Cf .  as  to 
right  of  the  holder  of  a  check  to  sue 
the  bank.  Case  v.  Henderson,  23  La. 
Ann.  49;  Union  Bank  v.  Oceana  Bank, 
80  111.  212. 

4.  Florence  Co.  v.  Brown,  124  U.  8. 
366. 

6.  2  Pars.  Notes  and  Bills,  67-69, 
and  cases  cited.  Days  of  grace  are 
not  allowed  on  a  check  payable  at  a 
future  day  named.  Champion  v.  Gor- 
don, 70  Penn.  St.  474.  A  post-dated 
check  is  not  invalid.  Frasier  v.  Trow, 
24  Hun,  281. 


706 


CHAP.VIU.]  irXQOTIABI^   XTC,   nrSTBUlCBirTB. 


§  466 


acceptance^  as  in  the  caae  of  bills^  must  be  necessarily  inapplicable 
as  a  rale.  Undoubtedly  a  check  ought  to  be  presented  within  a 
reasonable  time  for  payment ;  for  it  is  inconvenient,  if  not  injuri- 
ous, to  the  drawer  to  have  to  keep  funds  waiting  for  uncertain  or 
lengthy  delays  on  the  holder's  part,  and  with  incidental  risk  of  the 
bank's  continuous  solvency.  But  as  to  the  exact  period  within 
which  a  check  must  necessarily  be  presented  at  the  bank  for  pay- 
ment, there  is  no  definite  rule  which  either  mercantile  usage  or  the 
modern  authorities  sustain;  while  there  is  abundant  reason  to 
believe  that  a  drawer  at  least  would  not  be  wholly  or  in  part  dis^ 
charged  in  the  courts  at  this  day  from  payment  of  his  check,  be- 
cause of  any  delay  of  presentment  on  the  holder's  part,  unless  he 
could  show  that  he  had  suffered  some  material  injury  by  the  delay, 
sufficient  to  offset  correspondingly  the  value  of  the  check.^  A 
failure  of  the  drawee,  meanwhile,  would  seem  sufficient,  under 
circumstances  of  unreasonable  delay  on  the  holder's  part,  to  dis- 
charge the  drawer/     But  a  check,  generally  speaking,  is  not  due 


6.  Alexander  y.  Burcfafield,  7  Mail 
ft  G.  1061 ;  Little  ▼.  Phoenix  Bank,  < 
Hill,  4^5;  2  Para.  73,  74.  See  Wil- 
letts  v.  Paine,  43  111.  432;  Hopkims 
▼.  Ware,  L.  R.  4  Ex.  268;  Smith  v. 
Miller,  43  N.  T.  171 ;  Pack  ▼.  Thomas, 
13  Sm.  ft  M.  11. 

7.  In  an  Engliah  ease  the  failure 
to  present  a  check  for  nearly  four 
weekb  —  there  being  "a  reasonable 
chance,  though  not  a  certainty,"  that 
it  would  have  been  paid  if  presented 
at  once  —  was  held  to  discharge  a 
debtor  whose  agent  had  meantime  ab- 
seconded.  Hopkins  y.  Ware,  L.  R.  4 
Bx.  268.  The  general  rule  ie  here 
maintained,  that  a  creditor  who  takes 
from  his  debtor's  agent,  on  account 
of  the  deibt,  the  check  of  the  agent, 
is  bound  to  present  it  for  payment 
within  a  reasonable  time;  and  that, 
if  he  fails  to  do  so,  and  by  his  delay 
alters  for  the  worse  the  debtor's  posi- 


tion, the  debtor  is  discharged,  al- 
though he  was  not  a  party  to  the 
check.  lb.  And  see  the  strict  rule 
laid  down  by  a  majority  of  the  court, 
on  a  state  of  facts  somewhat  similar, 
in  the  case  of  Smith  v.  Miller,  43 
N.  T.  171.  But  immediate  presenta- 
tion is  not  requisite  as  a  rule.  Burk- 
halter  ▼.  Second  Bank,  42  N.  Y. 
538;  Simpson  ▼.  Pacific  Ins.  Co.,  44 
Cal.  139. 

The  drawer  of  a  check,  it  is  held,  is 
not  released  by  a  mere  want  of  no- 
tice, although  he  has  the  funds  on 
deposit.  Daniels  v.  Kyle,  1  Ga.  304; 
Little  v.  Phoenix  Bank,  7  Hill,  359. 
See  Laws  ▼.  Rand,  3  C.  B.  N.  s.  442. 
And  if  a  check  is  presented  a  long 
tame  after  date,  and  payment  thereof 
is  refused,  not  on  account  of  a  fail- 
ure, but  because  tiie  drawer  has 
closed  his  account  or  withdrawn  his 
funds,  the  latter  is  still  liable.    Rob- 
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until  its  presentation,  and  botii  bank  and  drawer  wolj  derive  an 
actual  advantage,  in  some  instances,  by  way  of  interest  upon  tlie 
deposit,  where  the  check  is  presented  tardily. 

§  467.    Effect  of  Certifying  a  Check. 

While,  in  strictness,  a  check  is  not  capable  of  *^  acceptance,"  as 
the  term  is  applied  to  ordinary  bills  of  exchange,  there  is  a  sort  of 
marking  or  certifying  of  checks  quite  common  in  the  large  cities, 
as  modem  business  is  conducted,  recognized  by  the  Negotiable 
Instruments  Act.  Here  a  check  is  presented  to  the  bank,  to.be 
certified  as  ^'  good ''  by  the  cashier  or  other  suitable  officer  of  the 
bank:  and,  upon  the  certificate  being  given,  tiie  check  circulates 
longer  as  cash  or  its  substitute,  with  that  additional  credit  which 
the  name  of  the  bank  gives  it.  Such  checks  are  to  be  found  both 
in  England  and  America ;  the  name  applied  to  them  with  which 
we  are  most  familiar  is  that  of  '^  certified  checks ;  "  and  the  usual 
mode  of  certifying  is  by  the  bank  officer  writing  upon  the  face  of 
the  check  the  word  "  good  "  or  "  certified  "  over  his  signatura^ 

What  is  the  effect  of  a  certificate  like  this?  And  to  what 
extent  shall  the  bank  be  considered  as  bound  by  such  acts  of  its 
officers  ?  There  are  earlier  conflicting  decisions  on  this  point  in 
some  of  the  State  courts.^     During  our  civil  conflict,  substitutes 


inson  ▼.  HawkBford,  9  Q.  B.  52;  8 
Pars.  72.  See  Skillman  v.  Titus,  8 
Vroom,  96. 

8.  Certification  of  ohecke,  Chamlier- 
layne  Evid.,  §  815. 

9.  This  subject  was  oonsidered  hy 
the  Supreme  Court  of  Massachusetts 
in  1845.  Here  a  check  had  been 
drawn  on  a  bank  which  -had  no  funds 
of  the  drawer  on  deposit;  and  the 
teller  of  the  bank,  nevertheless,  cer- 
tified the  check  to  be  good.  The 
court  manifestly  regarded  a  power  of 
certifying,  like  this,  to  be  in  fact  a 
power  to  pledge  the  credit  of  the  bank 
to  its  customers;  and  their  decision, 
to  the  effect  that  the  bank  ^ould  in 


the  present  instance  go  free,  w«s 
based  upon  the  assumption  that  only 
the  president  and  directors  of  the 
bank  could  exercise  an  authority  so 
extensive,  unless  speciaUy  delegating 
it  to  others;  and  that  a  teller,  as 
such,  had  no  implied  authority  to 
certify  a  check  so  as  to  bind  the  bank 
for  payment.  Evidence  of  a  limited, 
but  not  a  general  ufeage,  for  the  bank- 
teller  to  certify  in  this  manner,  was 
deemed  insuflScient  to  render  the  bank 
liable.  Mussey  v.  Eagle  Bank,  9 
Met  306.  But  some  twelve  years 
later,  a  similar  question  came  before 
the  Court  of  Appeals  in  New  York; 
and  here  it  was  decided  that  a  bond 
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for  money  circulated,  and  a  national  banking  system  superseded 
the  old  local  banks  of  State  creation ;  so  that  finally  the  Supreme 
Court  of  the  United  States  was  called  upon  to  settle  for  the 
country  the  l^al  status  of  such  instruments.  This  was  done  in 
Merchants'  Bank  v.  State  Bank;  ^  and  the  decision  was,  in  sub- 
stance, that  cashiers  of  banks  have  power,  when  acting  hona  fide 
and  in  the  ordinary  course  of  business,  to  certify  as  ''  good  " 
diecks  drawn  upon  their  respective  banks,  and  to  bind  the  banks 
thereby,  though  no  such  general  usage  appear, —  this  rule  being 
applied  to  national  banks.  And  concerning  the  cashier's  general 
powers,  it  was  held  that  evidence  of  powers  habitually  exercised 
by  him,  with  the  knowledge  and  acquiescence  of  the  bank,  defines 
and  establishes  those  powers  as  to  the  public;  provided  those 
powers  were  such  as  the  directors  might,  without  violation  of  the 
bank  charter,  confer  on  the  cashier.^  This  important  decision  will 
probably  be  accepted  by  the  State  tribunals  hereafter,  as  conclu* 
sive  of  the  law  of  ^'  certified  checks  "  in  the  United  States,  so  far 


fide  holder,  for  value,  of  a  negotiable 
check,  certified  to  be  good  by  the  pay- 
ing teller  of  the  bank  on  which  it  is 
drawn,  whose  authority  to  certify  is 
limited  to  cases  where  the  bank  has 
funds  of  the  drawer  to  meet  the 
check,  can  recover  of  the  bank  the 
amount  of  the  check,  though  the 
drawer  had  no  funds  in  the  bank,  and 
though  the  certification  by  the  teller 
was  in  violation  of  his  duty,  and  for 
the  drawer's  accommodation.  Farm- 
ers' Bank  v.  Butchers'  Bank,  16  N.  Y. 
125,  Comstock,  J.,  dissenting.  And 
see  Irving  Bank  v.  Wetherald,  36 
N.  Y.  335;  Pope  v.  Bank  of  Albion, 
59  Barb.  226;  2  Pars.  74-77.  In  the 
opinion  here  pronounced,  the  Massa- 
chusetts doctrine  was  unfavorably 
criticized;  yet  the  evidence  now  ad- 
duced appeared  much  stronger  than 
before;  for  it  was  shown  not  only 
that  the  teller  was  in  the  habit  of 


certifying  the  checks  of  customers, 
with  the  knowledge  of  the  officers  of 
the  bank,  but  that  he  was  furnished 
with  a  book  for  the  express  purpose 
of  keeping  a  memorandum  of  certi- 
fied checks. 

1.  Merchants'  Bank  v.  State  Bank, 
10  Wall.  604,  a  famous  case  which 
grew  out  of  transactions  in  Boston, 
and  which  was  decided  in  1871.  The 
doctrine  of  New  York  was  in  this 
case  adopted,  in  preference  to  that 
of  Massachusetts.  But  the  power  to 
pledge  a  bank's  credit  was  affirmed 
of  a  higher  agent  than  a  teller; 
though  resting  upon  an  implied  or 
express  agency  from  the  bank's  di- 
rection to  one  subordinate  officer  or 
another. 

t.  Merchants'  Bank  v.  State  Bank, 
10  Wall.  604.  The  opinion  waa  de- 
livered by  Swayne,  J.;  Clifford  and 
Davi8,  JJ.,  dissenting. 
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as  concerns  the  liability  of  national  banks  and  their  officers  upon 
such  instruments.  A  certification  of  a  check  in  short,  by  the 
proper  bank  agency,  pledges  the  bank's  credit  for  payment  of  the 
check,  in  favor  of  an  innocent  holder  for  value,  though  in  point  of 
fact  the  drawer  had  at  the  time  no  fund  on  deposit. 

But  certified  checks,  though  they  may  pass  from  hand  to  hand 
as  cash,  are  still  neither  cash  nor  currency,  strictly  speaking;  and 
some  payment,  reasonably  sooner  or  later,  should  be  made  thereon. 
And  it  is  held  that  the  bank  upon  which  a  certified  check  is  drawn 
cannot  set  off  a  claim  on  the  holder  against  the  amount  of  deposit 
transferred  by  the  check;  for  their  only  privity  consists  in  the 
bank's  guaranty  that  the  check  will  be  duly  honored  for  payment.^ 
But  if  the  certification  was  made  by  the  bank  in  violation  of  an 
order  to  stop  payment  on  it,  the  bank  can  still  recover  from  the 
payee  if  the  latter  has  suffered  no  loss  on  account  of  the  certifica- 
tion.^ Where  the  check  is  certified  at  the  instance  of  the  holder 
the  maker  is  discharged,^  but  not  where  it  is  certified  for  the 
maker.^ 


S.  Brown  ▼.  Leckie,  43  lU.  497.  On 
the  point  whether  the  effect  of  certify- 
ing a  check  is  (unlike  that  of  accept- 
ing a  bill)  to  discharge  the  drawer, 
the  later  State  cases  are  discordant. 
First  Nat.  Bank  v.  Leach,  52  N.  T. 
350;  contra,  Bickford  ▼.  First  Nat. 
Bank,  42  111.  238.  But  the  true  rule 
appears  to  depend  upon  whether  the 
bank's  certification  was  or  was  not 
at  the  instance  and  for  the  benefit  of 
the  holder,  without  the  drawer's  in- 
tervention. See  Minot  ▼.  Russ,  156 
Mass.  458;  Bom  v.  First  Nat.  Bank, 
123  Ind.  78;  First  Nat.  Bank  ▼.  Whit- 
man, 94  U.  S.  343.  After  certifying 
a  check  the  bank  is  bound  to  pay  it, 
regardless  of  later  instructionB  from 
the  drawer  to  the  contrary.  Freund 
V.  Importers'  Bank,  76  N.  Y.  352. 

See  Security  Savings  Co.  v.  King, 
69   Ore.  228,   138  Pae.  465    (prompt 


and  timely  correction  of  mistake  in 
certifying;  Winlock  v.  Munday,  156 
Ky.  806,  162  S.  W.  76.  And  see  El- 
liott V.  First  Bank,  105  Tez.  547, 
152  8.  W.  808  (certifying  by  tele- 
gram) ;  Davenport  ▼.  Palmer,  152 
App.  Div.  761,  187  N.  Y.  S.  796 
(effect  of  certifying). 

As  to  checks,  see,  also,  Ushsr  v. 
Tucker  Co.,  217,  Mass.  441,  105  N.  E. 
360   (a  stopped  check). 

4.  Baldinger,  etc.,  Co.  v.  Manufao* 
turers  Citisens'  Trust  Co.,  156  N.  Y. 
Supp.  445. 

6.  Metropolitan  National  Bank  v. 
Jones,  137  111.  634,  27  N.  E.  533; 
First  National  Bank  of  Jersey  City 
▼.  Leach,  52  N.  Y.  350. 

6.  Born  v.  First  National  Bank  of 
Chicago,  123  Ind.  78,  24  N.  £.  173. 
Davenport  v.  Palmer,  137  N.  Y.  Supp. 
796. 
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§  468.    Payment  of  Checks;  Duties  of  Banker,  etc 

Although  a  oheok  ought  to  be  always  drawn  upon  funds,  banks 
are  sometimes  in  the  habit  of  sustaining  the  credit  of  such  of  their 
customers  as  are  in  good  standing,  by  honoring  their  chedcs  even 
when,  through  inadvertence  or  something  worse,  the  corresponding 
funds  are  wanting.  But  any  such  habit  is  so  bad  that  it  ought 
never  to  grow  into  a  recognized  legal  or  binding  usage.^  While 
the  check  first  presented  for  payment  ought  to  be  first  paid,  and 
the  first  payment  applied  to  wiping  out  a  depositor's  balance,  and 
so  on ;  yet  if  all  the  checks  presented  at  once  go  beyond  the  funds 
in  hand,  or  there  are  funds  for  a  partial  but  not  a  complete  pay- 
ment of  any  single  check  which  may  have  been  presented,  the  bank 
apparently  is  not  obliged  to  make  any  pro  rata  or  partial  payment ; 
nor  is  a  holder  bound  to  receive  it^  A  banker  of  both  holder  and 
drawer  will  be  presumed,  if  he  take  a  check  of  the  latter  from  the 
former,  to  receive  it  as  the  former's  agent ;  and  the  mere  retention 
of  a  check  after  deposit  for  a  reasonable  time,  sufficiently  long  to 
enable  the  bank  to  ascertain  whether  the  check  is  good  or  not, — 
say  until  the  next  day, —  constitutes  no  conclusive  acceptance  or 
promise  of  payment  on  the  part  of  the  bank,  whether  both  drawer 
and  holder  are  its  customers,  or  the  holder  alone.'  A  bank  should 
not  pay  a  check  after  notice  that  it  was  lost;  nor  before  it  is  due, 
if  on  time;  nor  after  notice  of  the  drawer's  insolvency;  nor 
(since  a  bank  is  the  drawer's  agent)  after  notice  of  the  drawer's 
death.  ^  The  bank  is  further  bound  to  follow  with  care  all  the 
directions  of  the  depositor  in  disbursing  funds,  and  may  be  liable 
where  it  exceeds  its  authority.^ 


7.  Bee  a  Pars.  77;  Lancaster  Bank     lee  Petenon  v.  Union  Nat  Bank,  5S 


▼.  Woodward,  188  Penn.  St.  267; 
Hougbton  ▼.  First  National  Bank,  2S 
Wis.  663. 

S.  In  re  Brown,  S  Story,  502;  2 
Pars.  7S.  And  see  Oarew  ▼.  Dude- 
worth,  L.  R.  4  Ex.  313. 

S.  2  Pare.  77,  n.;  Boyd  ▼.  lllmmer- 
eon,  2  A.  4(  E.  184;  Overman  v.  Ho- 
boken  City  Bank,  1  Vroom,  61.    And 


Penn.  St.  206,  where  eom«  element 
of  fraud  on  the  holder's  part  ap- 
peared; 69  Ind.  479. 

1.  2  Pars.  81,  82,  and  cases  cited, 
mostly  English.  See  Tate  v.  Hilbert^ 
2  Yes.  3t,  118;  Dearing  ▼.  Hocker- 
smith,  26  Idaho,  140,  136  Pac.  994. 

t.  National  Bank  of  Commerce  T. 
United  States,  2d4  Fed.  679,  140  C. 
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§  460.  Points  of  Raemblaiice  Between  Check  and  Bill  of 
Bxchange  i  E£Fect  of  Indorsenienty  etc 
But  while  a  check,  in  many  i^pects,  is  found  to  be  unlike  an 
inland  bill  of  exchange,  payable  on  demand,  in  others  thej 
strongly  resemble  one  another.  A  check,  like  a  bill  or  note,  may 
be  indorsed ;  and  the  method  of  conferring  the  quali^  of  nego- 
tiability, or  of  restraining  or  taking  it  quite  away,  is  much  the 
same  in  all  negotiable  instruments.  Checks  may  be  drawn  to 
a  person  by  name,  in  which  case  it  is  at  least  prudent  for  the  bank 
to  take  his  indorsement  before  making  payment;  or  to  a  person 
'^  or  bearer,''  being  thereby  made  capable  of  passing  from  hand  to 
hand,  by  a  simple  delivery ;  or  to  a  person  '^  or  order,"  in  i^ch 
case  the  aheck  can  be  transferred,  and  should  be  paid  after  the 
person  has  written  his  name  on  the  back  and  not  before.  And 
subsequent  holders  by  means  of  a  restrictive  indorsement  may  con- 
vert a  check  once  payable  to  bearer  to  one  payable  on  order.  The 
writing  on  the  back  of  a  check,  however,  may  or  may  not  be  an 
*'  indorsement,"  in  the  strict  legal  sense ;  and  whether  the  party 
who  writes  his  name  there  is  made  subject  to  the  sure^  liabilities 
whicdi  were  considered  in  our  last  chapter  will  depend  upon  cir- 
cumstances. For  the  usual  object  aimed  at  where  checks  are 
drawn  payable  to  "  order "  rather  than  to  "  bearer  "  is  simply  to 
guard  against  loss  of  the  fund ;  and,  besides,  to  secure,  on  return 
of  the  cancelled  check  from  the  bank,  a  sort  of  receipt  of  the 
payee,  for  the  drawer's  convenience.  But,  certainly,  a  check  is 
capable  of  indorsement  in  the  full  l^gal  sense;  and  one  who 
indorses  it  with  the  intent  of  making  himself  an  indorser  to  his 
transferee  is  diargeable  as  such  at  the  suit  of  a  subsequent  bona 
fide  holder,  and  ought  to  be  notified  when  the  check  is  dishonored, 
on  the  usual  principles.^     And  the  rule  is  that  a  check  expressed 

G.  A.  219 ;  Mechanics'  National  Bank         t.  See  Keene  y.  Beard,  S  C.  B.  V.  a 

▼.  Harter,  63  N.  J.  L.  578,  44  Atl.      372;  2  Para.  58,  69,  71. 
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payable  to  bearer  or  indorsed  in  blank  oonfers  the  mrual  pieeionp- 
tiye  title  upon  the  holder/ 

Where  the  indorsement  of  a  check  was  intended  merely  to  tran»> 
fer  one's  legal  rights,  not  to  incur  the  responsibility  of  an  indorser, 
that  intention  will  be  given  effect^  And  in  general  the  courts 
appear  less  inclined  to  fasten  liabilities  upon  the  indorser  of  a 
check  than  upon  the  indorser  of  a  bill  or  note ;  while  the  holder 
of  a  check  finds  considerably  more  favor  as  against  a  drawee^  who 
ought  not  to  have  drawn/ 

§  470.    B£Fect  of  Paying  a  Forged  or  Altered  Check. 

The  better  opinion  is,  that  where  the  drawer's  own  negligence 


4.  lb. 

5.  Kimmel  v.  Bittner,  62  Penn.  St. 
203. 

6.  Thus,  the  mere  fact  that  one  in 
regular  oonne  of  bminees  in  good 
faith  and  for  value  reoeivies  a- check 
at  aome  brief  period,  such  aa  ten 
daya  after  it  waa  drawn  and  dated, 
doee  not  eubjeet  him  to  the  equities 
which  prevail  between  the  original 
parties  to  the  check;  though  a  de- 
mand bUl  or  note  might  perhaps, 
under  the  same  circumstances,  be 
considered  as  overdue.  Ames  v.  Mer- 
riam,  98  Mass.  294.  And  see,  further. 
Hare  ▼.  Henty,  10  G.  B.  N.  s.  65; 
Prideaux  v.  Criddle,  L.  R.  4  Q.  B. 
455.  And  it  is  a  rule  that  the  drawer 
of  a  draft  or  check,  in  caae  he  haa 
drawn  against  no  funds,  is  not  en- 
titled to  notice  of  its  dishonor  before 
he  can  be  held  liable  for  non-accept- 
ance or  non-payment.  Even  though 
there  were  some  funds  in  the  bank 
to  his  credit,  so  long  as  they  were 
insufficient  to  meet  the  check,  and 
the  drawer  had  no  reasonable  expecta- 
tion that  the  check  would  be  paid, 
the    holder    is   excused    from   giving 


strict  notice  of  dishonor.  Carew  t. 
Duckworth,  L.  R.  4  Ex.  313.  And 
see  Lawrence  v.  Schmidt,  135  111.  440, 
which  was  a  caae  where  only  depre- 
ciated currency  was  in  the  drawee's 
hands.  PrimA  facie,  the  drawer  of 
a  oheck  should  have  early  notice  of 
its  dishonor;  hence  l^gal  excuse  for 
omission  to  give  such  notice  ought  to 
be  shown  where  the  holder  has  failed 
to  give  it;  still,  if  the  holder  can 
show  that  the  drawer  has  suffered  no 
prejudice  by  his  omission,  he  cam 
maintain  his  action  against  him.  2 
Big.  Bills  and  Notes,  2d  ed.  116, 
and  cases  cited;  Kinyon  v.  Stanton, 
44  ^s.  479;  Haywood  v.  Pickering, 
L.  R.  9  Q.  B.  428.  And  see  Fletcher 
V.  Pierson,  69  Ind.  281. 

For  an  action  against  the  indorser 
of  a  check,  who  indorsed  "waiving 
demand  and  notice,"  see  Emery  v. 
Hobson,  62  Me.  678.  That  a  check 
was  dishonored  when  transferred  does 
not  discharge  the  drawer.  Loss  to 
the  drawer  by  delay  in  presentment 
is  matter  of  defence.  Cowing  v.  Alt- 
man,  79  N.  Y.  167. 
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oaiueB  the  drawee,  who  exemseB  reasonable  care^  to  fadie^  that  a 
forged  or  altered  oiieck  was  genuine  and  payable  aooording  to  its 
f aoe,  and  the  drawee  aoeordingly  pays  the  dieck  in  good  faith,  the 
drawer  must  suffer  loss/  But  where  a  bank  pays  a  forged  check, 
without  some  such  excuse,  whether  the  forgery  be  that  of  the 
drawer^s  name,  or  of  scmie  indorser  (the  check  bmng  made  payable 
to  order),  the  loss  falls  upcm  the  bank  And  if  a  bank  pays  a 
f Oiged  check,  witiiout  the  excuse  of  the  drawer's  negligence,  pay- 
ment cannot  be  charged  against  him;  though,  if  the  dieck  was 
altered,  the  drawer  will  be  liable  for  the  original  amount.* 

Where  a  depositor  discovers  that  his  bank  has  charged  to  his 
account  a  forged  or  altered  check,  he  must  notify  the  bank  at  onoe, 
and  his  failure  to  do  so  relieves  the  bank  from  liabililyy  although 
the  bank  may  not  be  able  to  show  any  direct  loss  on  account  of  the 
delay.^  For  the  same  reason,  although  a  check  is  not  complete 
until  delivered,  still,  if  a  corporation  treasurer  carelessly  leaves 
checks  on  his  desk  blank  except  for  his  signature,  and  a  thief  takes 
them  and  puts  on  them  the  name  of  a  payee  and  the  amount,  and 
obtains  their  payment  by  the  bank,  the  amount  paid  is  properly 
charged  to  the  corporation.  The  depositor  is  imder  a  duly  of  care 
not  to  impose  liability  on  the  bank  through  incomplete  instru- 
ments.^ 


§  470a.    Memorandum  Checks. 

A  peculiar  class  of  checks  may  be  found  in  modem 
known  as  memorandum  checks.     In  form  they  differ  from  ordi* 


7.  See  Tofang  ▼.  Oroie,  4  Bing.  M8; 
Lickbarrow  ▼.  Mason,  S  T.  R.  63;  S 
Pars.  80. 

S.  2  Pan.  80,  81,  and  cases  cited; 
Morgan  v.  Bank  of  N.  T.,  1  Kern. 
404;  Robarts  v.  Tucker,  16  Q.  B.  560; 
Orr  Y.  Union  Bank,  1  H.  L.  Cas.  618. 
And  see  last  chapter.  One  who  has 
collected  funds  from  the  drawee  on  a 
forged  indorsement  may  be  sued  for 
the   money    obtained   by   the   person 


whose  nsme  was  forged.  Shaffer  ▼. 
MeKee,  19  Ohio  St.  5S6.  See,  further, 
Thomson  v.  British  Bank,  82  N.  Y.  1. 

9.  Connors  ▼.  Old  Forge  Discount 
ft  Deposit  Bank,  245  Pa.  97>  91  AtL 
210. 

1.  S.  S.  Allen  Grocery  Go.  t.  Bank 
of  Buchanan,  192  Mo.  App.  476,  182 
S.  W.  777;  Sttodgrasa  ▼.  Sweefcwr,  Ift 
Ind.  App.  6S2. 
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nary  checks  only  in  tbe  usual  insertion  of  the  abbraviatioii 
''  mem."  in  the  heading  with  perhaps  a  cancellation  of  the  printed 
name  of  the  bank.  The  effect  of  such  a  check  is  to  create,  on  the 
drawer's  behalf,  an  absolute  contract  to  pay  the  bona  fide  holder 
of  the  paper  unconditionally,  waiving  the  condition  of  presentment 
at  the  bank  and  other  formalities.^  A  check  drawn  in  the  ordinary 
form  cannot  be  shown  to  be  a  memorandum  checL^ 

§  471.    Bills  of  Lading;   How  Far  Negotiable. 

IL  Besides  bills,  notes,  and  checks,  there  are  other  instm* 
ments  which  resemble  them  in  the  characteristic  of  negotiability ; 
and  the  strong  tendency  of  modem  times  is  to  introduce  new  or 
modified  kinds  of  personal  property,  which  may  present  this  nego- 
tiable advantage  to  parties  seeking  investment.  Bills  of  lading, 
as  we  have  said,  are  sometimes  considered  negotiable ;  thou^  the 
better  opinion  is  that  they  are  ^rtio^negotiable  only/  And  such 
is  the  language  usually  applied  to  them  in  the  later  casee.^  The 
word  '^  assigns  "  is  commonly  used  instead  of  ^^  order; ''  and  then, 
again,  the  bill  of  lading  is  evidence,  not  of  an  incorporeal  ri^t, 
but  of  corporeal  property,  the  goods  or  cargo  on  transit  —  which, 
after  all,  is  what  one  feels  particularly  interested  in  obtaining.^ 
It  is  true  that  the  law  merchant  makes  a  bill  of  lading  so  far 
transferable  by  indorsement  (and  this  notwithstanding  the  use  of 
the  word  ^*  assigns  ")  that  an  indorsee  may  sue  the  owner  or  ship- 
master, founding  his  title  to  the  goods  on  his  possession  of  die  bill 
of  lading;  jei  the  property  in  goods  for  ixdiich  a  bill  of  lading  is 

t.  Franklin   Bank  ▼.  Freeman,   16  And  tee,  as  to  paying  a  forged  cheek, 

Pick.    535;    Ammcan   Bmigrant  Co.  Nat.  Bank  r.  Bangs,  106  ICaM.  441. 

▼.  Clark,  47  Iowa,  672;  2  Daniel,  N^.  The    qoeatiott    of    the    eontrihattng 

Instr.,  If  15S3,  15S4.  fraad  or  ncgi|genee  of  a  payee  appeara 

S.  n».  material  here,    lb. 

4.  Supra,   |    S6.   And   aee     1    Ld.  f .  1    Pan.    Shipping,    193;    caaee 

Baym.    271;    T<iAltriofr   ▼.    liaaon,  po§i, 

2  T.  R.  63;  The  Water  Witeh,  1  BL  «.  tfuftm,  |  321.     It  ia  both  a  n- 

494.      The  bank,  having  paid  on  a  eetpt  and  a  eonlnci  a*  to  the  goods 

from  the  payee.    67  Ind.  900. 
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given  may  be  legally  transferred  for  oonaideratioi^  without  indcH*- 
ing  and  delivering  the  bill  at  alL^  Tins  latter  oonrsey  to  be  sure, 
is  an  unusual  one;  but^  furthermore,  the  holder  of  a  bill  of  lading 
cannot  generally  sue  upon  it  at  law,  in  his  own  name,  more  than 
any  ordinary  assignee  of  incorporeal  property,  though  he  is  per^ 
mitted  to  do  so  in  courts  of  admiralty;  ^  and  local  statute  at  this 
day  often  confers  such  right.  While,  tiien,  bills>  notes,  and  checks 
not  only  evince  money  rights,  but  float  them,  as  it  were,  that 
which  a  bill  of  lading  represents  may  be  styled  a  right  to  take, 
hold,  and  enjoy  certain  corporeal  chattels;  so  that  in  some  respects 
the  primitive  bill  of  lading  would  appear  like  a  mere  scrap  of 
written  evidence^  to  be  produced  in  proof  of  one's  title,  much  as 
the  purchaser  of  chairs  would  show  the  receipted  bill  of  the  furni- 
ture dealer,  to  establish  that  the  goods  were  his,  and  not  the 
dealer's. 

But,  on  the  wbole^  bills  of  lading  are  more  decidedly  negotiable 
in  their  character  than  ordinary  bills  of  sale;  and  to  a  great 
extent  the  method  of  selling  cargoes  and  goods  on  transit  or  of 
raising  money  by  their  pledge  must  be  sut  generis;  so  it  is  fit  that 
such  instruments  should  occupy,  as  they  imquestionably  do,  the 
midway  position  of  ^Ko^negotiabla  A  bill  of  lading  may  be 
indorsed  with  restrictions  or  conditions  which  will  be  construed  to 
much  the  same  effect  as  the  corresponding  indorsement  of  a  biU 
or  note.^     Such  an  instrument  is,  in  short,  at  once  a  receipt  and  a 


7.  Of.  1  Pars.  Shipping,  193,  196; 
Allen  Y.  Williams,  12  Pick.  297; 
Stanton  v.  Eager,  16  Pick.  467. 

8.  Thompson  v.  Dominy,  14  M.  & 
W.  402;  Tindall  v.  Taylor,  4  Ell.  ft 
B.  219;  Cobb  v.  Howard,  3  Blatch. 
524;  1  Para.  Shipping,  193;  Gumey 
V.  Behrend,  3  Ell.  ft  B.  633;  The  Re- 
becca, 5  "Rch,  Adm.  102. 

S.  The  law  merchant  establiehea  an 
ezcepdon  in  fa^or  of  bills  of  lading, 
80  that  upon  the  indorsement  and  de- 
livery of  Buoh  an  instrument  an  in- 
dorsee can  sue  the  owner  or  master 


as  the  primd  facie  owner  of  the  goods 
therein  specified.  He  can  e^en  sne 
in  admiralty  in  his  own  name;  bat 
this  is  on  the  equitable  Tiew  of  an 
assignment,  apparently,  since  in  the 
common-law  courts  he  is  not  gener- 
ally allowed  to  do  so.  See  Howard 
▼.  Shepherd,  9  G.  B.  297;  Thompson 
▼.  Dominy,  14  M.  ft  W.  402;  Cobb  ▼. 
Howard,  3  Bl.  0.  C.  624;  1  Pars. 
Shipping,  192,  193;  The  Figlia  Mag- 
giore,  L.  R.  2  Ad.  ft  Ecc.  106.  That 
the  consignee  for  value  who  is  in- 
dorsee   of    the    bill    of    lading    may 
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oontract  of  carriage ;  it  acknowledges  the  receipt  of  the  property 
(which  receipt  is  liable  to  correction)  and  contracts  to  carry  and 
deliver  over.* 

There  are  various  modem  enactments,  both  in  England  and  this 
country,  tending  to  invest  the  transferee  of  a  bill  of  lading, 
whether  by  way  of  pledge  or  sale,  with  ike  substantial  advantages 
of  a  holder  by  indorsement.^     And  title  to  the  goods,  either  abso- 


maintain  a  libel  for  tortious  oolUsion, 
by  wMch  the  goods  were  lost,  lee 
The  Vaughan,  14  Wall.  258.  In  a 
modem  English  case  an  indorsement  of 
a  bill  of  lading  "without  recourse** 
was  held  to  be  valid;  and  the  ship- 
owners, having  delivered  the  goods 
in  pursuance  of  it,  were  not  permit- 
ted to  sue  the  original  consignees. 
Lewis  V.  M'Kee,  L.  R.  Z  Ex.  37.  But 
see  B,  c.  L.  R.  4  Ex.  58.  Whenever, 
indeed,  the  bill  contains  a  condition, 
or  the  indorsement  is  made  upon  a 
condition,  the  possessor  of  the  bill 
nmst  satisfy  that  condition  in  claim- 
ing the  goods.  Walley  v.  Montgom- 
ery, ^  East,  585.  Of  coiitrse,  an  in- 
dofrsement  and  delivery  is  binding 
only  where  the  party  having  the 
right  to  indorse  does  so  upon  good 
consideration.  1  Pars.  Shipping,  193- 
195. 

A  bill  of  lading  and  a  bill  of  ex- 
change covering  the  goods  are  some- 
times enclosed  by  the  consignor  in 
one  letter  to  the  purchaser;  and 
where  this  is  done,  the  rule,  as  recog- 
nized in  England,  is  that  the  bill  of 
exchange  must  be  accepted  or  the 
bill  of  lading  cannot  be  retained. 
Where  the  bill  of  exchange  is  not 
accepted,  but  the  bill  of  lading  is 
retained,  the  consignee  has  no  right 
to  the  goods.  Shepherd  v.  Harrison, 
L.  R.  5  H.  L.  116.  And  where  the 
consignor   indorses  a  bill  of   lading 


''to  order  or  futoigns**  In  blank,  and 
deposits  as  security  at  a  bank,  and 
upon  satisfaction  of  the  debt  the  bill 
of  lading  is  reindorsed  and  delivered 
back  to  him,  lie  is  remitted  to  all  his 
original  rights  as  against  the  ship- 
owners. The  Kamak,  L.  K  2  Ad. 
&  Ecc.  889. 

For  the  rights  of  parties  where  a 
bill  of  lading  is  attached  to  and  for- 
warded with  a  time  draft,  see  Nat. 
Bank  v.  Merchants'  Bank,  91  U.  S. 
92;  Marine  Bank  v.  Wright,  48  N.  Y. 
1;  Lanfear  v.  Blossom,  1  La.  Ann. 
148.  In  National  Bank  v.  Merchants' 
Bank,  supra,  this  question  is  fully 
discussed;  and  a  conclusion  to  be 
deduced  is,  that  a  bill  of  lading  is 
only  ^tfOM-negotiable ;  and  that  the 
holder  thereof,  who  has  become  such 
by  indorsement  and  by  discounting 
the  draft  drawn  against  the  consigned 
property,  succeeds  merely  to  the 
rights  of  the  shipper,  and  has  no 
greater  right  to  demand  acceptance 
of  the  accompanying  bill.  And  see 
Emery  v.  Irving  Nat.  Bank,  25  Ohio 
St.  360. 

1.  See  St.  Louis  R.  v.  Knight,  IZi 
U.  8.  79. 

t.  See  En^ish  act  18  ft  19  Viet, 
0.  Ill  (1855),  which  gives  the  con- 
signee or  indorsee  full  right  to  sue. 
And  see  Shaw  v.  Merohaata^  Bank, 
101  U.  S.  667. 


717 


§  471 


THS   LAW  OF   PXBBOHAI.  PBOPBBTT. 


[past  HI. 


Int^  or  I7  way  of  pledge^  maj  be  acquired  by  a  tnnafw  of  the 
bill  of  lading.^  Nevertheless^  it  by  no  means  follows,  e^en  thongii 
a  statate  makes  bills  of  lading  ^'  negotiable ''  by  indorsement  and 
delivery,  that  all  the  conseqnenceB  incident  to  the  possession  of  a 
bill  or  note  payable  to  bearer  or  a  blank  indorsee  become  oon- 
fened/  Bills  of  lading  are  in  these  days  issued  for  goods  whether 
by  land  or  water  transit ;  but  there  appears  no  essential  distinction 
between  the  two  clnsffco  as  to  the  rights  and  duties  conferred 
thereby.* 


a.  Gonmiercial  Bank  ▼.  Pfeiito,  28 
Hun,  327.  The  property  described 
in  the  bill  of  lading  may  thua  be- 
come appropriated  even  thou^  the 
bill  be  transferred  without  formal 
indorsement.  Holmes  v.  Bailej,  02 
Penn.  St.  57. 

4.  Thns,  as  to  the  hcnd  fide  ptur- 
chaser  of  a  lost  or  stolen  bUl  of 
lading,  the  privilege  api^ieable  to 
negotiable  paper  is  not  presumed  to 
avail  him.  Shaw  r.  Merchants'  Bank, 
101  U.  S.  567.  Cf.  Tiedeman  ▼.  Knox, 
53  Md.  612;  Sehoul.  Bailm.,  %  190. 
And  the  first  of  triplicate  bills  of 
lading  takes  no  priority,  but  the 
second  or  third  may  be  bond  fide  re- 
garded hy  the  carrier,  unless  he  is 
notified  seasonably  to  the  contrary. 
Glyn  V.  East  India  Dock  Co.,  7  App. 
CaS.  601.  There  may  be  a  variance 
between  different  bills  of  lading,  or 
a  misdescription  of  property  in  such 
an  instrument  where  the  receipt  of 
the  carrier  is  subject  to  explanation. 
See  supra,  §  321;  Ontario  Bank  v. 
Hanlon,  23  Hun,  283;  Sdioul.  Bailm., 
§  190.  Possession  of  goods  acquired 
under  a  bill  of  lading  is  sufficient  to 
maintain  an  action  against  one  who 
does  not  show  a  better  title.  Adams 
Y.  O'Connor,  100  Mass.  515;  Murray 
V.  Warner,  55  N.  H.  546. 


Bills  of  lading  fraudulently  signed 
and  issued,  the  goods  never  having 
been  received,  do  not  by  the  better 
opinion  render  the  carrier  liable  even 
to  a  homd  fide  holder.  Baltimore  R. 
▼.  Wilkena,  44  Md.  11;  Pollacd  v. 
Vinton,  105  U.  S.  7;  FriedlaDder  v. 
Tex.  Ry.  Co.,  130  U.  8.  416.  C^. 
Armour  v.  Michigan  Gent.  R.,  06 
N.  Y.  111. 

As  to  bills  of  lading,  see,  more 
generally,  Schoul.  Bailm.,  §1  1^0,  357, 
476-477,  633-537,  and  othor  wofka 
treating  of  the  law  of  carriers.  See^ 
also,  S  321,  eupra, 

f.  See  eupra,  §S  319-322;  SchooL 
Bailmente,  part  VI.;  In  re  New  Gka* 
wood  Co.,  150  Iowa,  696,  180  N.  W. 
800. 

Am  to  indorsee's  lien  on  oargo^  see 
Dewar  v.  Mowinckel,  179  Fed.  355, 
102  C.  C.  A.  539  As  to  bill  of  lading 
with  bill  <A  exchange,  see  Daniels' 
Neg.  Instrum.,  §  1234. 

A  carrier's  baggage  check  receipt 
is  not  to  be  considered  a  bill  of  ex- 
<diange.  Blossom  v.  Dodd,  43  N.  T. 
264.  Nor  ie  a  savings-bank  deposit 
book,  as  bank  restrictions  usually 
run.  See  as  to  order  upon  a  third 
person,  Windsor  Co.  v.  Thompson,  86 
Conn.  511,  86  Atl.  1.  And  see  Mor- 
ris V.  Burrows,  180  S.  W.  1108  (TeoL. 
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§  472.    Warehottie  Receipts;   Whether  Negotiable. 

Warehouse  receipts,  in  aooardanoe  with  the  modem  business 
tendencies,  are  now  often  treated  as  guo^negotiable,  to  much  the 
same  extent  as  bills  of  lading.  But  they  are  not  negotiable  in  the 
full  sense;  and  even  though  a  statute  should  confer  negotiable 
qualities  upon  this  class  of  instruments,  it  could  not  fairlj  render 
the  warehouseman  a  guarantor  of  the  title  of  property  placed  in 
his  custody;  while,  too,  his  receipt  of  goods  might  be  subject  to 
correction.^ 

§  473.  Letters  of  Credit,  Circular  Notes,  Certificates  of  Deposit, 
etc. 
III.  Letters  of  credit  are  not  negotiable,  though  in  some  par^ 
ticulars  they  resemble  bills  of  exchange.  A,  going  abroad,  takes 
for  convenience  a  letter  from  B,  by  which  B  requests  his  foreign 
banker  to  honor  the  drafts  of  A  to  a  certain  extent,  and  charge 
the  same  to  B's  account ;  and  this  letter  is  called  a  letter  of  credit. 
Had  B  drawn  directly  and  at  once  on  the  foreign  banker  for  the 
whole  amount  in  A's  favor,  the  instrument  would  have  been  a  bill 
of  exchange;  but  being  a  letter  of  credit,  the  doctrine  of  nego- 
tiable instruments  does  not  apply/  In  these  days  of  foreign 
travel,  while  rates  of  exchange  between  different  countries  vary 
and  fluctuate,  letters  of  credit  are  found  exceedingly  useful  to 
tourists.^ 


CiT.  App.  1916)  as  to  cotton  wars- 
home  receipt. 

For  negotiaible  qualities  of  itoek, 
see  next  diapter. 

S.  Insurance  Co.  V.  Eiger,  103  U.  S. 
352.  Warehouse  receipt*  made  pay- 
able to  bearer  are  not  n^otiabk; 
there  must  be  a  written  indorsement 
and  delivery.  Erie  Dispatch  ▼.  Com- 
press  Co.,  6  Mo.  App.  172. 

7.  The  convenience  afforded  by  let- 
ters of  credit  is  obvious,  and  this  eon- 
nvnience  must  often  be  mutual,  as 


between  A  and  B;  for  not  only  may 
B's  liability  be  less,  while  it  cannot 
be  nwre  than  the  limit  he  has  set, 
but  A  may  draw  for  the  amount 
named  in  such  sums  and  at  such 
times  as  suit  his  own  convenience, — 
leasening,  if  he  pleaeeS,  his  own  in- 
de4>tednes8  to  A  by  not  drawing  for 
the  full  amount. 

8.  A  letter  of  credit  is  Uberally 
available  in  favor  of  the  person  who 
advances  on  the  faith  of  it;  whether 
as   the   perscm  solely   addressed,  or 
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Circular  notes,  too,  as  they  are  called,  which  refine  a  little  upon 
the  simple  letter  of  credit,  and  maj  be  usefal  to  trayders  Arotbif 
are  generally,  but  not  always,  for  specific  sums;  and  thej  are 
purchased  from  a  banking-house,  with  the  design  of  being  used  at 
any  of  the  banker's  agents  or  correspondents  in  yarious  foreign 
places.  Like  the  conmion  letter  of  credit,  these  circular  notes 
enable  one  to  dispense  with  the  necessity  of  carrying  large  sums 
upon  his  person.  The  nearer  all  such  letters  and  circulars  ap- 
proximate to  the  bill  of  exchange,  the  more  nearly  do  tiiey  come 
within  the  designation  of  negotiable  instruments;  yet,  as  a  gen- 
eral rule,  though  transferable  by  indorsement,  they  are  thus  far 
treated  in  the  courts  as  being  governed  by  the  law  of  ordinary 
contracts,  rather  than  that  which  applies  to  bills  and  notes.' 

But  the  ^'  certificate  of  deposit,"  as  it  is  generally  termed  in  this 
country, —  or,  in  other  words,  that  certificate  which  a  bank  or 
other  depositary  issues  to  an  individual  upon  his  paying  over  a 
sum  of  money,  by  way  of  irr^ular  deposit,  or  for  the  purchase  of 
the  certificate, —  is  treated  as  in  effect  the  promissory  note  of  such 
depositary,  and  subject  to  the  usual  rules  of  negotiable  paper. 
Certificates  of  this  description  usually  state  that  the  parly  in  ques- 
tion has  deposited  that  sum,  payable  to  himself  or  order  on  demand, 
or  on  return  of  the  certificate  properly  indorsed.^  The  advantage 
of  using  certificates  of  deposit  is  seen  in  the  substitution  of  the 
larger  credit  of  the  bank  for  that  of  the  individual,  who  may  thus 
transfer  the  certificate  to  distant  parties  at  pleasure,  or  carry  it 
on  his  person  until  he  is  ready  to  use  the  money.  Such  transac- 
tions are  to  be  distinguished  from  the  ordinary  deposits  of  a  cus- 
tomer at  his  bank,  with  the  use  of  a  deposit  book;  for  to  sue  the 


on  a  g<eiieral  letter.  Lawnwon  v. 
Mason,  3  Cr.  492;  PoUodc  ▼.  H«liii, 
64  Mks.  1. 

9.  See  2  Pars.  Kotes  and  Bills,  108, 
109;  Birdchead  ▼.  Brown,  5  HUl, 
634;  Orr  ▼.  Union  Bank  of  Scotland, 
1  H.  Ld.  Gas.  513;  Lonsdale  v.  La- 
fayette Bank,  18  Ohio,  ISS;  Canugie 


V.  Morrison,  S  Met.  3S1 ;  Unicm  Bank 
▼.  Coster,  3  Comst.  203. 

1.  Poorman  v.  MiUs,  35  Okl.  IIS; 
Payne  ▼.  Gardiner,  9^  N.  T.  146; 
Hunt  Y.  Divine,  37  HI.  137;  Vastine 
▼.  Wilding,  45  Mo.  89.  See  Benednm 
▼.  First  Bank,  72  W.  Va.  124,  78  8.  E. 
656  (fiandiileni  iane). 
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bank,  in  the  latter  case,  one  must  first  make  a  donand,  either  by 
check  or  otherwise,^  while  here  the  bank  is  immediately  liable  upon 
its  own  note  if  failing  to  honor  it  Sometimes  a  bank  issues  cer- 
tificates made  payable  on  time^  instead  of  on  demand.  Bnt^ 
whether  made  payable  on  time  or  on  demand,  certificates  of  deposit 
are  substantially  promissory  notes  of  the  same  description,  and 
should  be  presented  for  payment,  when  due,  in  a  corresponding 
manner;  though  we  should  say  that  a  certificate  payable  on  de- 
mand ought  not  readily  to  be  presumed  overdue  in  a  holder's 
hands,  more  than  a  bank  check.  The  rule  as  to  indorsement  and 
the  rights  of  indorsee  or  bearer  appears  to  be  essentially  that  of 
promissory  notes.^  If  the  holder  of  a  certificate  of  deposit  puts 
it  into  his  own  bank,  the  latter  must  honor  his  checks  drawn  against 
the  fund ;  ^  and  by  receiving  and  applying  such  certificate  this 
bank  acquires  the  rights  of  a  band  fide  holder  against  the  bank 
which  issued  it.^ 

§  474.    Coupon  Bonds  and  Their  Negotiable  Qualities;  English 
Rule. 
rV.     The  manifest  disposition  of  the  present  age  to  multiply 
the  kinds  of  negotiable  instruments  in  circulation  is  well  illus- 
trated in  the  history  of  "  coupon  bonds,"  —  a  kind  of  security 


a.  See  Payne  ▼.  Gardiner,  and  Hunt     primd  fade  proof  of  title,  as  against 


V.  Divine,  supra. 

S.  Poorman  ▼.  Mills,  35  Gal.  118. 
See  Phelps  v.  Town,  14  Mich.  374. 
And  consistently,  too,  one  who  takes 
Such  a  certificate  payable  on  demand 
unreasonably  late  after  date  takes  it 
subject  to  the  original  equities.  Tripp 
Y.  Curtenius,  36  Mich.  494.  A  certifi- 
cate of  deposit  in  the  usual  form, 
payable  to  order,  renders  an  indorser 
liable  sa  suoh.  Pardee  ▼.  Fish,  60 
N.  Y.  265. 

The  mere  powession  of  an  unin- 
dorsed certificate  of  deposit,  naked 
and  unexplained,  is  held  not  to  afford 


the  payee  therein  named;  this  on  a 
principle  broad  enough  to  include  all 
negotiable  paper  whaterer.  Vastine 
Y.  Wilding,  45  Mo.  89,  criticising 
statem^it  in  2  Pars.  Notes  and  Bills, 
444. 

4.  Armstrong  y.  Am.  Bzdh.  Bank, 
133  U.  S.  566. 

8.  lb.  Ckxldsmiths  by  way  of  doing 
a  banking  business  used  to  issue  re- 
ceipts for  deposits  after  this  manner. 
2  Daniel,  Neg.  Instr.,  §  1698  a. 

See,  further,  In  re  Marine,  78  Miso. 
Bep.  707,  140  N.  T.  8.  231. 
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which  ifl  now  oonstantly  found  in  the  money  maiiet,  being  a  great 
favorite  with  the  inveetor,  and  eagerly  offered  by  borrowers  who 
widi  to  make  their  debts  attractive ;  though  before  1850  the  name 
was  soaroely  known  in  American  l^gal  circles.  To  borrow  money 
on  a  personal  bond  conditioned  for  the  repayment  of  the  loan  at 
some  future  date  specified  is  no  new  thing;  and  additional  secur- 
ity in  liie  shape  of  a  mortgage  of  real  estate  was  frequently 
furnished  by  the  obligor  in  the  days  of  our  ancestors.  But  how 
could  securities  of  this  sort  pass  about  readily,  at  their  market 
▼alucy  when  assignment  was  attended  with  considerable  formality 
when  the  assignee  was  compelled  to  sue  in  the  name  of  the  original 
obligee,  holding  subject  to  the  original  equities,  and  when  it  was 
found  an  awkward  matter  for  all  parties  to  adjust  interest  pay- 
ments, pending  the  maturity  of  the  principal  debt?  The  seal 
which  distinguidied  a  bond  from  a  note  was  a  legal  obstruction  to 
negotiability.  As  Mr.  Parsons  says,  however,  there  has  been  a 
tendency  on  the  part  of  courts  and  legislators,  perhaps  even  more 
on  that  of  the  mercantile  community,  to  extend  some  of  the 
advantages  of  negotiable  paper  to  other  contracts  and  instruments.^ 
And  in  1811,  when  the  Oourt  of  King's  Bench  in  England  ex- 
pressed strong  doubts  whether  the  hand  fide  purchaser  for  value  of 
East  India  Company  bonds  could  be  protected  against  a  former 
owner,  from  whom  they  had  been  fraudulently  obtained,  upon  the 
ground  that  they  were  not  assignable  at  law.  Parliament  immedi- 
ately interfered,  and  declared  that  such  bonds  should  be  assignable 
and  transferable  by  delivery  of  the  possession  thereof,'  The 
recognition  of  bonds  in  the  negotiable  form  as  negotiable  instru- 
ments has  since  been  largely,  if  not  altogether,  accomplished  in 
the  English  courts,  as  appears  [1870]  from  important  decisions 
on  the  subject^ 

€.  See  2  Pars.  Notes  and  BiUs,  112.  tion,  instnmieiits  described  on  their 

7.  lb.    See  Qlyn  ▼.  Baker,  13  Easty  face    as     ''debenture    bonds,"     and 

010;  61  Qeo.  III.,  c.  64.  stamped    as   bonds,    and    expressing 

e.  In  a  decision  rendered  in  1S70,  that  the  company  "bind  themselYes 

a  company  had  issued,  as  duly  author-  to  pay  the  benrer  the  principal  smn 

ized  by  its  memorandum  of  asBOcisr  of  £20."    The  words,  with  respect  to 
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§  475.    The  Same  Subject 

The  8<>caIIed  debentures  in  one  of  tiiese  cases  had  interest 
coupons  annexed,  though  the  question  of  the  validity  and  effect  of 
these  coupons  received  no  especial  consideration  from  the  court' 
And  a  case  decided  by  the  Court  of  Queen's  Bench  much  earlier 
turned  upoii  the  rights  of  parties  to  promissory  notes  dated  in 
1846,  with  interest  coupons  annexed.^  Indeed,  the  use  of  these 
convenient  interest  coupons,  or  interest  warrants,  seems  to  have 
originated  in  Continental  Europe;  for  the  public  securities  of 
Prussia,  Denmark,  and  other  countries,  which  became  marketable 
in  England,  bore  this  character  certainly  in  1820,  if  not  earlier.^ 


the  interest,  were  in  similar  form; 
and  the  instruments  were  sold  in 
open  market.  The  company  being  in 
course  of  winding  up,  it  was  admitted 
that  the  company  had  equities  against 
the  parties  to  whom  the  instruments 
were  originally  issued;  and,  on  one 
side,  it  was  claimed  that  these 
equities  ought  to  be  enforced  against 
the  holders,  because  the  bonds  were 
not  negotiable.  But  the  Court  held, 
upon  full  consideration  of  the  case: 
1st,  That  the  instruments  were 
promissory  notes,  or,  if  not  prmnis- 
sory  notes,  at  least  negotiable  instru- 
ments, and  amounting  to  contracts  to 
pay  any  one  who  might  happen  to  be 
the  bearer;  2d,  That,  consequently, 
holders  for  value  without  notice  of 
the  original  equities  were  entitled  to 
prove  for  the  amount  due,  free  from 
all  such  equities.  Imperial  Land  Co., 
In  re,  L.  R.  11  Eq.  478.  "A  case 
of  the  greatest  possible  importance.'* 
Fw  Malins,  V.  C.  See  former  con- 
flicting cases  cited  in  this  case;  also. 
City  Bank,  Em  pwrie,  L.  R.  3  Ch.  758; 
Brown  v.  London,  13  C.  B.  N.  8.  828; 
Higgs  V.  Assam  Tea  Co.,  L.  R.  4  Ex. 
387.  The  negotiability  of  municipal 
and   corporate   bonds,    in   negotiable 


form,  notwithstanding  the  seal,  is 
affirmed  in  the  latest  English  cases. 
Goodwin  v.  Roberts,  1  App.  Cas.  476; 
L.  R.  10  Ex.  337. 

The  scrip  of  a  foreign  government 
issued  by  it  on  negotiating  a  loan 
(which  scrip  promises  to  give  to  the 
bearer,  after  all  instalments  have  been 
duly  paid,  a  bond  for  the  amount  with 
interest)  is  by  the  custom  of  the  stock 
markets  a  negotiable  instrument  and 
passes  by  mere  delivery  to  a  bond  fide 
holder  for  value,  after  the  usual  rule 
of  n^^tiable  instruments.  Goodwin 
V.  Robarts,  1  App.  Cas.  476.  When 
the  instalments  mentioned  in  the  scrip 
have  actually  been  paid,  the  scrip  is 
as  much  a  symlxd  of  money  due,  and 
as  capable  of  passing  by  delivery,  as 
the  bond  itself  would  be.  lb..  Lord 
Selborne.  See  further,  on  this  point. 
Rumball  v.  Metropolitan  Bank,  2  Q. 
B.  D.  194.  Cf.  Williams  on  Personal 
Property,  17th  ed.  344. 

9.  Imperial  Land  Co.,  In  re,  L.  R. 
11  Eq.  478. 

1.  McLae  v.  Sutherland,  3  IS.  ft  B. 
1;  1  Smith  Lead.  Cas.  602  et  teq.;  n. 
to  Miller  v.  Race,  1  Burr.  452. 

S.  See  Attorney-General  v.  Bou- 
wens,  4  M.   ft  W.   171.     The  word 
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§  476.    CkmpoQBondsandTheir  Negotiable  Qualities;  American 
Rule. 

In  our  modem  everj-day  life  we  find  the  eonpon  principle 
applied  to  railway  tickets,  and  in  a  variety  of  other  ways ;  and  as 
to  coupon  bonds,  government  issues  them,  counties,  cities,  and 
towns  issue  them,  the  individual  who  mortgages  his  farm  to  a 
distant  capitalist  tenders  them,  and  corporations,  and  especiaUy 
public  service  and  industrial  corporations,  find  them  extremely 
serviceable  in  connection  with  placing  their  loans  on  the  market 
In  our  growing  States,  where  vast  transportation  enterprises  were 
projected  (1825-1860),  which  called  for  expenditures  beyond  the 
means  of  l^e  private  citizens  specially  interested  in  them,  it 
became  a  common  thing  for  a  legislature  to  lend  the  credit  of  the 
State  to  the  new  concern,  or  to  authorize  such  counties  and  cities 
as  were  likely  to  be  benefited  to  subscribe  to  the  stock,  and  to  issue 
its  bonds  in  payment.  Upon  bonds  of  this  latter  description 
(which  naturally  enough  were  sometimes  found  a  burden  instead 
of  a  blessing)  suits  frequently  arose ;  and  it  became  in  time  well 
settled,  by  a  series  of  decisions  culminating  in  the  Supreme  Court 
of  the  United  States,  that  bonds  of  municipal  or  other  corpora- 
tions which  have  been  issued  by  lawful  authority,  with  interest 
warrants  or  coupons  annexed  (or,  indeed,  without  them,  so  long 
as  they  are  of  the  ordinary  kind,  and  are  made  payable  to  bearer), 
are  commercial  securities,  and  so  far  possess  the  usual  qualities  of 
negotiable  paper  that  the  bona  fide  holder  purchasing  before 
maturity  has  a  full  title  irrespective  of  the  equities  unknown  to 
him  which  might  have  availed  against  the  original  payee.  And 
coupons,  too,  if  suitably  expressed  as  payable  to  bearer,  and  separ- 
able from  the  bond,  are,  as  it  is  settled,  to  a  like  extent  negotiable 
instruments,  so  that  the  holder  may  sue  on  them  without  produc- 

** eonpon"  itself  betokens  a  Conti-  Sometimes  foreign  debentures  are 
nental  origin ;  the  word  couper,  to  found  objectionable  to  our  public  pot- 
ent, being  suitably  applied,  in  the  icy  as  a  "lottery"  eontriyance,  such 
present  connection,  to  the  many  in-  ae  once  prevailed  in  the  loans  of  some 
terest  certificates  annexed  which  must  of  the  United  States.  See  Horner  v. 
be  severally   presented   for   payment.  U.  S.  147  U.  S.  449. 
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ing  or  being  interested  in  tbe  bands.^  '^  These  seouritieB  axe 
found,"  as  Mr.  Justice  Swayne  observed,^  ''in  the  channels  of 
commerce  everywhere^  and  their  Tolume  is  constantly  increasing/' ' 
Suits  on  a  bond  and  on  its  coupons  cut  from  it  axe  different  causes 
of  action*^ 

§  477.    The  Same  Subject. 

So  universal^  indeed,  has  the  use  of  coupon  bonds  become  at  the 
present  day,  that  many  other  interesting  doctrines  concerning  the 
I^al  status  of  parties  to  these  securities  must  inevitably  come 
before  the  courts ;  and  in  this  country,  certainly,  questions  of  this 
character  are  sure  to  receive  such  a  liberal  interpretation  as  may 
protect  the  rights  of  parties  who  have  fairly  and  honestly  invested 


8.  The  fact  that  bearer  bonds  are 
negotiable,  without  indorsement  may 
be  proved  by  judicial  knowledge.  See 
Chamberlayne  Evid.,  §  834.  Coupon 
bonds  deemed  negotiable.  Book  3, 
N.  T.  Rpts.,  Bender  ed.,  note,  p.  480. 
Negotiability  of  coupon.  Book  14, 
X.  T.  Rpts.,  Bender  ed.,  note,  p.  10. 

4.  Murray  y.  Lardner,  Q  Wall.  110 
(1864). 

6.  lb.;  Thomson  v.  Lee  County,  3 
Wall.  330.  And  see  Mercer  County 
v«  Hacket,  1  Wall.  95;  Gelpcke  v. 
Dubuque  1  Wall.  175 ;  Clark  v.  Iowa 
City,  20  Wall.  583;  Vermilye  v. 
Adame  Exp.  Co.,  21  Wall.  138;  Ha^en 
▼.  Grand  Junction  R.,  109  Mass.  88; 
Welch  ▼.  Sage,  47  N.  Y.  143;  Morris 
Canal  v.  Fisher,  1  Stockt.  667;  Clark 
Y.  Janesville,  10  Wis.  136;  1  Am. 
Lead.  Cas.,  5th  ed..  Hare  k  Wall,  n., 
406,  408 ;  Aurora  y.  West,  22  Ind.  88. 
Also  see  cases  cited  in  note,  tn/ra. 

The  latest  American  authorities 
affirm  the  rule  of  the  text  as  to  cor- 
porate ibonds  generally ;  e,  g,,  those  of 
railways,  and  the  coupons  ann^ced. 
EfYcrtson  y.  National  Bank,  66  N.  T. 


14;  Hotchkiss  y.  National  Bank,  21 
Wall.  138.  The  detached  coupons 
may  circulate  after  the  bonds  them- 
selYcs  haYe  been  paid.  National 
Bank  y.  Hartford  R.,  8  R.  I.  375.  A 
coupon  once  detached  and  negotiated 
ceases  to  be  a  mere  incident  of  the 
bond.  lb.  Negotiable  coupons  are 
entitled  to  days  of  grace.  EYertson 
Y.  National  Bank,  66  N.  T.  14.  But 
if  interest  coupons  or  warrants  are 
not  negotiable  in  form,  they  are  not 
negotiable  when  separated  from  the 
bond,  although  the  latter  be  negotia- 
ble; hence  the  purchaser  takes  them 
subject  to  all  defects  of  title.  EYert- 
son Y.  National  Bank,  66  N.  Y.  14. 

''Sealed  notes''  are  in  some  States, 
contrary  to  the  old  rule,  giYen,  by 
legislatiYe  enactment,  the  usual  con- 
sequences of  negotiability.  Laidley 
Y.  Bright,  17  W.  Va.  779;  Pate  y. 
Brown,  85  N.  C.  166.  See,  as  to 
the  alteration  of.  a  sealed  note,  Neff 
Y.  Homer,  63  Penn.  St.  327. 

6.  Presidio  County  y.  Bond  &  Stock 
Co.,  212  U.  S.  58,  29  S.  Ct.  237,  53 
L.  ed.  402. 
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in  this  kind  of  property.  But  in  view  of  the  ezpreasions  of  many 
eminent  juriBts  touching  the  gieneral  negotiable  characteristics  of 
coupon  bonds,  we  apprehend  that  it  is  somewhat  premature  to  say 
they  are  negotiable  instruments  in  the  same  full  sense  that  bills, 
notes,  and  checks  are.  Securities  of  this  character,  so  far  as  they 
sell  in  the  market,  are  almost  tdways,  if  not  invariably,  made 
payable  "  to  bearer,"  instead  of  "  to  order ;  "  or  else  are  regis- 
tered. The  law  of  indorsement  pertaining  to  them  is  still  unde- 
veloped; and  indorsement  when  made  upon  them  is  rather  in 
connection  with  the  formalities  of  transfer  than  for  assuming  an 
indorser's  liability.  It  is  true  that  coupons  have  usually  the  form 
of  a  promissory  note;  and  so  is  the  principal  obligation  some- 
times;^ but  when  a  surety  obligation  is  added,  it  is  usually 
indorsed  upon  the  instrument  in  the  form  of  a  specific  guaranty. 
Thus  far,  the  current  of  decisions  sets  chiefly  towards  the  deter- 
mination: first,  of  the  right  which  some  municipal  or  private  cor- 
poration had  to  issue  the  coupon  bond  at  all ;  and,  second,  of  the 
extent  to  which  U  bona  fide  holder  for  value  taking  as  bearer,  and 
not  as  indorsee,  shall  be  protected  against  equities  which  may 
have  existed  between  the  original  parties.^ 


7.  Individiial  mortgage  notes  in 
many  States  have  coupon  warrants 
for  interest  attached.  See  §  266. 
Coupon  bonds  expressed  in  negotia^ 
ble  words  carry  the  essential  qualities 
of  negotiability  like  bills  and  prom- 
issory notes;  while,  if  no  negotiable 
words  are  expressed,  the  instrument 
is  not  negotiable.  Daniel  Neg.  Instr., 
§  1500,  and  numerous  State  decisions 
cited;  Thomson  ▼.  Lee  County,  3 
Wall.  327.  So  muoh  has  been  de- 
cided since  the  first  edition  of  this 
work  as  an  American  doctrine.  The 
English  courts  have  not  so  clearly 
flpettled  the  point.  §  475;  Daniel, 
§  1504.  But  rules  of  indorsement,  as 
applicable  to  commercial  paper,  have 
not  been  developed. 


Holder  of  severed  coupon  of  a  bond 
protected  in  the  mortgage  security. 
Beal  Estate  Co.  v.  Pennsylvania  Co., 
237  Penn.  311,  85  Atl.  365. 

8.  Ae  to  the  first  of  these  proposi- 
tions, the  right  of  a  State  Legislature 
to  authorize  municipal  corporations 
to  subscribe  to  railroads  extending 
beyond  the  limits  of  the  city  or 
county,  and  to  issue  bonds  accord- 
ingly,  is  settled  on  construction,  in  a 
number  of  instances.  See  Gelpcke 
V.  Dubuque,  1  Wall.  175;  State  ▼. 
Wapello,  13  Iowa,  388;  Am^  ▼. 
Allegheny  City,  24  How.  364.  And 
the  statute  may  confer  its  authori^ 
by  implication.  Gelpcke  v.  Dubuque, 
9upra;  Meyer  v.  Muscatine,  1  Wall. 
^84.     But    county     bonds    are     in< 
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§  477a.    Negotiable  Bonds  in  GreneraL 
Bonds  of  a  negotiable  form,  representing  money  loans  or  inyest- 


valid,  tfaoogh  in  the  handB  of  an 
innooent  purehaBer,  when  issued  in 
one  way  illegally,  when  the  statute 
declared  that  they  should  be  issued 
in  another  and  different  way.  Marsh 
▼.  Fulton  County,  10  Wall.  676.  And 
when  municipal  bonds  bear  a  refer- 
ence upon  their  face  to  the  authority 
under  which  they  are  issued,  third 
persons  are  bound  to  take  notice  of 
audi  authority  and  its  extent.  Au- 
rora Y.  West,  22  Ind.  88;  McGlure  y. 
Oxford,  94  U.  S.  429.  But  a  new 
statute  may  operate  a9  a  ratification 
of  bonds  and  cure  all  defects  and 
irregularities  of  the  issue.  Beloit  y. 
Morgan,  7  Wall.  619;  Campbell  y. 
Kenosha,  5  Wall.  194.  And  see 
Butler  Y.  Dubois,  29  111.  105;  John- 
son Co.  Y.  January,  94  U.  S.  202; 
County  of  Bates  y.  Winters,  97  U.  S. 
83.  There  are  numerous  cases  of  con- 
struction as  to  the  act  or  charter 
authorizing  the  issue  of  bonds:  as, 
for  instance,  Seybert  y.  Pittsburg, 
1  Wall.  272;  Hopple  y.  Brown,  13 
Ohio  St.  311;  Amey  y.  Allegheny 
City,  24  How.  364;  Mitchell  Y. 
Burlington,  4  Wall.  270.  The  ques- 
tion is  sometimes  as  to  the  authority 
of  particular  officials  to  issue  the 
bonds.  See  Curtis  y.  Butler,  24  How. 
435;  Mar^all  County  y.  Cook,  38 
111.  44;  Berliner  y.  Waterloo,  14 
Wis.  378.  Bonds  of  municipal  cor- 
porations require  statute  authority; 
the  power  to  borrow  money  on  mu- 
nicipal credit  does  not  imply  the 
power  to  issue  such  negotiable  instru- 
ments; and  proYisions  of  the  statute 
which  authorizes  must  be  strictly 
pursued.      Barnett   y.   Denison,    145 


U.  S.  135;  Toung  y.  Clarendon,  132 
U.  S.  340 ;  Hill  y.  Memphis,  134  U.  8. 
198;  Brenham  y.  Qerman-American 
Bank,  144  U.  8.  173.  But  express 
power  to  issue  interest-bearing  bonds; 
implies  power  to  attach  coupons. 
Atohison  y.  De  Kay,  148  U.  8.  591. 
If  submission  to  Yoters  is  a  pre- 
requisite, that  submisBion  should  be 
made.  8ee  Foote  y.  Salem,  14  Allen, 
87 ;  also  Warren  Co.  y.  Mar^,  97  U.  8. 
96;  American  Life  Ins.  Co.  y.  Bruce, 
105  U.  S.  328;  Ottawa  y.  Nat.  Bank, 
105  U.  S.  342;  Lewis  y.  Commission- 
ers, 105  U.  S.  739;  Hannibal  y: 
Fauntleroy,  105  U.  8.  408.  But  the 
bond  fide  holder's  right  is  faYored, 
ncYertheless,  where  such  bonds  recite 
full  conformity  with  statute  require- 
ments. And  it  seems  always  in- 
equitable that  a  municipal  goYem- 
ment  should  be  paid  the  money 
bond  fide  tohich  it  has  sought  to  raise, 
and  after  applying  it  as  desired  repu- 
diate its  bonds  and  escape  in  ioio  all 
obligation  to  refund  the  money.  The 
authority  to  issue  *' bonds"  does  not 
restrict  Such  issue  to  the  old  common- 
law  and  unnegotiable  bonds.  Woods 
Y.  Lawrence  County,  1  Black,  386. 
Power  of  the  corporation  to  issue 
being  shown,  it  would  appear  that  the 
want  of  a  proper  execution  of  that 
power  cannot  be  eet  up  against  a 
bond  fide  holder.  Rogers  y.  Burling- 
ton, 3  Wall.  654;  County  of  Henry  y. 
Nicolay,  95  U.  8.  619.  And  see  Super- 
Yisors  Y.  Schenck,  5  Wall.  772.  The 
effect  of  recitals  in  the  bond,  of  offi- 
cial certificate,  of  estoppel  or  ratifica- 
tion, may  be  often  worth  considering 
in  all  such  cases.    Bondholders  may 
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mentSy  have  now  [1917],  aided  bj  local  statute,  the  character  of 


be  deemed  holders  for  Talne  although 
taking  bonds  in  security  or  as  |)ay- 
ment  for  pre-existing  indebtedness. 
McMurray  ▼.  Moran,  134  U.  S.  150. 
It  seems  to  matter  little  whether 
the  so-called  ''bonds"  issued  by  a 
municipal  corporation  are  under  seal 
or  not.  People  ▼.  Mead,  24  N.  T. 
114.  On  the  whole  it  may  be  said 
that  a  substantial  compliance  with 
the  statute,  as  to  amount,  for  in- 
stance, where  the  amount  is  clearly 
limited,  is  necessary.  See  State  ▼. 
Saline  County  Court,  45  Mo.  248. 
But  immaterial  misstatanents  in 
lx>nds  do  not  affect  their  yalidi^. 
Gould  ▼.  Sterling,  23  K.  T.  439.  As 
to  a  proviso  in  charter  that  bonds 
''shall  not  be  sold  at  lees  than  par," 
see  Woods  ▼.  Lawrence  County,  1 
Black,  386.  And  bonds  being  issued 
to  bond  fide  holders,  which  under  the 
State  decisions  are  valid  at  the  time 
of  issue,  they  cannot  be  invalidated 
by  subsequent  decisions  of  the  State. 
City  v.  Lamson,  9  Wall.  477.  If  de 
facto  officers  execute  the  bonds,  the 
question  of  office  de  fure  cannot  be 
set  up  against  the  bond  fide  holder. 
County  of  RoUo  v.  Douglas,  105  U.  S. 
728.  As  to  stipulations  declaring 
tbe  bonds  convertible,  see  Denney  v. 
Cleveland  R.  R.  Co.,  28  Ohio  St.  108. 
As  to  stipulations  for  a  default  mak- 
ing the  principal  payable,  see  Mayor 
of  Oriffin  ▼.  City  Bank  of  Macon,  58 
Ga.  584.  Where  bonds  are  regular 
on  their  face  it  is  no  defence  against 
a  bond  fide  holder  without  notice, 
that  the  corporation  issuing  the 
bonds  was  not  organized  in  due  form ; 
nor  can  irregularity  or  even  fraud  in 
issuing  them  be  set  up.  Macon  Co. 
Y.  Shores,  97  U.  S.  272;  Little  Rock 


▼.  National  Bank,  98  U.  8.  308; 
County  of  Clay  ▼.  Society  for  Sav- 
ings, 104  U.  S.  579.  The  abaenee 
of  a  seal  to  the  bond,  the  bonda 
themaelyes  being  duly  authorised  and 
otherwise  properly  issued,  does  not 
affect  the  homd  fide  holder's  right  to 
reoovery.  Draper  v.  Springfort,  104 
U.  S.  501.  Formal  prerequisites  are 
not  essentials,  as  concerns  such 
holder.  Lewis  ▼.  Commissioners,  105 
U.  S.  73flr. 

Detached  coupons  may  be  sued  <m 
wben  due,  as  an  indep^ident  cause  of 
action.  National  Bank  y.  Hartford 
R.,  8  R.  L  375;  Evertson  ▼.  National 
Bank,  66  N.  T.  14;  Cicero  v.  Clifford, 
53  Ind.  191;  Union  Trust  Co.  ▼. 
Monticello  Co.,  63  N.  Y.  311:  East 
Lincoln  ▼.  Davenport,  94  U.  S.  801. 
If  interebt  coupons  refer  to  the  bonds 
to  which  they  were  attached,  the  pur- 
chaser is  charged  with  notice  of  wbat 
the  bonds  contain.  McClure  y.  Ox- 
ford, 94  U.  S.  429 ;  SiUiman  v.  Fred- 
ricksburg  R.  R.  Co.,  27  Gratt  119. 
An  unpaid  and  overdue  coupon  doea 
not  so  dishonor  the  whole  bond  as 
to  deprive  a  buyer  of  the  character  of 
a  purchaser  before  maturity.  Crom- 
well  V.  Sac  County,  96  U.  S.  51. 
Delivery  of  interest  coupons  implies 
no  guaranty  that  they  will  be  paid. 
Ketchum   v.   Duncan,   96  U.   S.   659. 

Municipal  bonds  as  negotiable  pa- 
per. Book  34,  N.  Y.  Rpts.,  note,  p. 
971.  Negotiability  of,  bonds.  Book 
34,  N.  Y.  Rpts.,  Bender's  ed.,  note, 
pp.  971,  975:  Common  knowledge 
as  to  municipal  bondb.  See  Chem- 
berlayne  Evid.,  §  834. 

Purchaser  held  to  be  affected  with 
notice  of  their  invalidity  where  an 
express  proTirion  for  an  indorsement 
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WM  not  complied  with,  and  there  wm 
uncertainty  in  the  amount  and  place 
of  payment.  Parsons  v.  JackaoE,  99 
U.  S.  434.  But  where,  oonsifltentiy 
with  its  tenor,  the  bond  is  indorsed 
by  an  officer  "to  bearer,"  a  pur- 
chaser has  the  right  to  sue  as  holder. 
Wilson  Co.  ▼.  Nashville  Bank,  103 
U.  S.  770.  See  further,  Maas  ▼.  Kan- 
sas R.,  83  N.  T.  223.  For  application 
of  the  rule  of  hond  fide  holder  to  a 
bond  whose  indorsement  was  erased 
and  a  new  one  forged,  see  Ck)lson  v. 
Amot,  57  N.  T.  1^53;  Force  y.  Eliza- 
beth, 28  N.  J.  £q.  403.  Bonds  may 
be  invalid  as  between  the  original  par- 
ties, and  yet  available  to  the  bond  fide 
holder.  Stewart  v.  Lansing,  104  U.  S. 
515. 

As  to  the  second  proposition  of 
the  text,  see  cases  in  note  8upra,  to 
the  effect  that  a  bond  fide  purchaser 
before  maturity  hdds,  as  in  the  ca«e 
of  bills  and  notes,  free  from  the 
original  equities.  And  see  Moran  v. 
Commissioners,  2  Blade,  722;  Society 
for  Savings  v.  New  London,  29  Conn. 
174;  People  v.  Mead,  24  N.  Y.  114. 
But  it  appears  that,  if  taken  when 
overdue,  they  are  subject  to  such 
equities,  following  the  usual  rule. 
See  Texas  v.  White,  7  Wall.  700; 
Arents  v.  Commonwealth,  18  Gratt. 
750.  Making  the  bonds  payable  to 
bearer  on  their  face  amounts  to  a 
direction  that  they  shall  be  transfer- 
able by  delivery,  like  bills  and  notes. 
Commonwealth  v.  Commissioners,  37 
Penn.  St.  237.  Purchaser  is  not 
bound  to  see  how  the  money  he  pays 
is  applied.  Mills  v.  Gleason,  11  Wis. 
495.  Coupons  are  transferable  by 
delivery,  and  the  holder  may  sue  in 


his  own  name.  Thomson  v.  Lee 
County,  3  Wall.  330;  Johnson  v. 
Stark,  24  111.  75 ;  Clark  v.  Janesville, 
10  Wis.  136.  One  who  receives  the 
coupons  after  th^  are  stolen,  and 
sells  and  turns  them  into  money,  only 
as  an  agent,  and  without  deriving  any 
benefit  to  himself,  cannot  be  sued  for 
their  conversion.  Spooner  v.  Holmes, 
102  Mass.  503. 

Defendant  having  shown  strong 
circumstances  of  fraud  in  the  origin 
of  a  negotiable  security,  the  holder 
must  show  that  he  gave  value  before 
maturity.  Smith  v.  Sac  County,  11 
Wall.  139.  Concerning  the  applica- 
tion of  the  Statute  of  Limitations  to 
suits  on  coupons  detached  from  the 
bonds,  see  City  v.  Lamson,  9  Wall. 
477.  And  see  Beaver  v.  Armstrong, 
44  Penn.  St.  63;  Welsh,  v.  St  Paul 
R.,  25  Minn.  314. 

Since  the  first  edition  of  this  work 
was  issued,  there  have  been  many 
decisions  rendered  on  the  subject  of 
municipal  and  corporate  bonds.  An 
exhaustive  presentation  of  the  State 
decisions  on  the  subject  in  a  work  of 
the  present  compass  would  be  impos- 
sible; but  as  the  Supreme  Court  of 
the  United  States  has  passed  upon 
many  of  these  questions  it  has  been 
thought  desirable  to  refer  the  reader 
to  their  detailed  examination. 

The  decisions  since  the  second 
edition  of  this  work  seem  to  put  the 
bond  fide  holder  to  considerable  risk 
as  to  municipal  securities.  He  must 
take  the  risk  of  the  official  character 
of  those  executing  them.  131  U.  S. 
162.  He  must  be  without  notice  of 
infirmity  when  he  pays  over.  147 
U.  S.  59.     If  he  buys  bonds  in  liti- 
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§  478.    Govemment  Loans;  Notcs^  Bonds,  etc. 

Hie  subject  of  oonpon  bonds  brings  ns  very  elosely  to  that  of 
govemment  loans.  State  or  national ;  and  that  of  goTemment  loans 
takes  us  to  the  extreme  limit  of  incorporeal  chatteb ;  to  that  point 
where  it  becomes  extremely  difficult  to  distinguish  the  incorporeal 
^^  money  right "  from  the  corporeal  '^  money."  Our  loan  laws  ajne 
for  the  most  part  public  contracts  for  the  temporary  exigencies  of 
the  govemment,  and  constitute  a  series  of  isolated  financial  expedi- 
ents with  few  permanent  or  general  features.  From  the  very 
nature  of  the  case  they  receive  but  little  attention  in  the  courts ; 


gation  or  where  they  are  offered  at 
an  immense  depreciation  he  takes  the 
risk  of  one  affected  by  notice.  Coler 
V.  Cleburne,  132  U.  8.  107;  147  U.  S. 
59.  Even  a  bond  fide  holder  cannot 
upon  bonds  or  coupons  where  there 
was  no  authority  to  issue  them.  Bren- 
ham  Y.  German-American  Bank,  144 
U.  S.  173.  He  is  chargeable  with 
notice  of  the  requirements  of  the  law 
under  which  they  were  issued;  he  is 
bound  to  take  notice  of  constitutional 
limitations  on  the  municipal  indebt- 
edness; and  he  is  bound  by  informa- 
tion open  to  him  in  the  official  rec- 
ords of  the  officers  signing  the  bonds. 
Bamett  v.  Denison,  145  U.  S.  135; 
Chaffee  County  v.  Potter,  142  U.  8. 
355;  Nesbit  t.  Riverside,  144  U.  8. 
610;  Crow  v.  Oxford,  119  U.  8.  215. 
But  as  to  no  notice  of  restriction 
upon  issue  by  a  contract  see  McMur- 
ray  v.  Moran,  134  U.  S.  150.  And 
legislative  and  executive  notice  that 
requirements  are  fulfilled  or  a  certifi- 
cate of  registry  may  avail  him. 
Comanche  Co.  v.  Lewis,  133  U.  S. 
198;  Cairo  v.  Zane,  149  U.  8.  122. 
Wrongful  disposition  of  the  proceeds 
of  borrowed  money  cannot  be  set  up 


against  the  dofi4  fide  investor.    Bogle 
V.  Oassert,  149  U.  8.  28. 

See,  further,  note  at  dose  of  this 
chapter. 

9.  Bond  fide  third  parties  for  value 
are  protected  accordingly.  Interboro 
Co.  V.  Dqyle,  165  App.  Div.  646,  151 
N.  Y.  8.  325  (unmatured  bonds 
pledged  by  "bearer").  Gronwold  ▼. 
Federal  Co.,  212  Fed.  908,  129  C.  C. 
A.  428  (blanks  filled  up).  Other- 
wise where  bonds  non-negotiable  until 
indorsed,  were  stolen  and  the  in« 
dorsement  forged.  Chester  Co.  v.  Se- 
curities Co.,  165  App.  Div.  329;  150 
N.  Y.  8.  1010.  Third  parties  must 
notice  recitals  of  bond.  Kohn  v. 
Sacramento  Ry.  Co.,  168  Cal.  1,  141 
Pac.  626. 

Stein  V.  Whitman,  156  App.  Div. 
861,  142  N.  Y.  8.  4  (guaranty  by 
obligee)  ;  Santa  Cruz  v.  Wykes,  202 
Fed.  357,  120  C.  C.  A.  485  (recitals 
in  municipal  bonds) ;  In  re  Manistee 
Watch  Co.,  197  Fed.  455  (Mich.  D.  C. 
1912 ) . 

As  to  controlling  expression  of  such 
acts,  see  First  Bank  v.  Williams,  164 
Ky.  143,  175  8.  W.  10;  Eavanagh 
V.  Bank  of  America,  239  III.  404,  88 
N.  E.  171. 
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and  redress^  if  hardi^ip  is  suffered,  must  be  found  in  I^slation.^ 
Since  the  adoption  of  our  Constitution,  the  usual  evidences  of  the 
public  debt  have  been  distinguished  as  bonds  and  notes.  But  one 
form  of  obligation  is  doubtless  regarded  as  solemn  and  binding 
upon  the  government  no  less  than  the  other;  though  it  might  be 
thought  that  the  bonds  constitute,  technically  speaking,  a  preferred 
claim.  In  either  case  the  seal  of  the  Treasury  Department  is 
affixed.  The  practical  difference  seems  to  have  generally  been 
that,  whereas  the  treasury  notes  are  issued  for  short  periods, — 
from  one  to  three  years, —  and  then  funded,  cancelled,  or,  if  neces- 
sary, reissued,  the  bonds  are  issued  for  longer  periods,  and  possess, 
in  theory  at  least,  all  the  advantages  of  a  permanent  investment 

Formerly  treasury  notes  were  in  comparatively  small  sums,  for 
the  most  part,  and  passed  readily  from  hand  to  hand.  Government 
bonds,  on  the  contrary,  were  issued  for  large  amounts,  and  could 
only  be  transferred  by  assignment  on  the  books  of  the  Department. 
The  former  were  better  adapted  for  circulation ;  the  latter  could 
be  held  with  greater  safety.  But  the  ^^  coupon  "  principle  has  of 
late  years  been  applied  quite  liberally  to  our  loans  both  State  and 
Federal,  as  l^ey  are  likewise  in  England  and  Continental  Europe, 
and  indeed  in  most  civilized  countries  of  the  present  day,  whose 
rulers  appear  as  borrowers  in  the  world's  great  money  market ;  and 
whether  the  loan  take  the  shape  of  bonds  or  promissory  notes, 
interest  coupons  or  warrants  are  usually  annexed.^  Making  allow- 
ance for  the  limited  remedies  which  pertain  to  rights  against  gov- 
ernment, as  compared  with  those  applicable  to  individuals  and 
private  or  municipal  corporations,  it  is  safe  to  assert  that  the 


1.  See  author^  article  on  '^Qov- 
enunent  Loans,''  3  Am.  Law  Rev.  218 

S.  The  charaeteriBties  of  the  long 
loans  of  the  United  States  are  now 
greatly  changed;  and  those  who 
con»pare  the  "  five-twenty "  and 
^seven-thirty*'  loans  of  the  civil 
war  (1S61-1S((5)  — the  one  consifting 


nominally  of  bonds  and  the  other  of 
notes,  and  both  issued  originally  as 
popular  loans  in  small  denominations 
—  will  perceive  that  there  is  little 
difference  between  them,  so  far  as 
amount  of  certificate  is  concerned; 
and  still  less  in  respect  to  negotiable 
convenience.  lb.  The  same  may  be 
said  of  the  Liberty  Loan  of  1917. 
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holder  of  government  coupon  bon<i8  or  government  notes  payable 
to  bearer  and  not  yet  due  has  the  same  privileges  ae  the  holder  of 
other  conmiercial  negotiable  securities  of  a  corresponding  char- 
acter. And  it  has  been  held,  moreover^  conformably  to  the  rules 
of  n^otiable  securities,  that  government  bonds  payable  to  bearer, 
which  are  purchased  considerably  later  than  the  date  at  v^hich  they 
were  redeemable,  and  at  a  depreciated  value,  are  subject  to  defects 
of  title  in  the  party  to  whom  they  were  first  issued.^  Coupons  of 
a  government  bond  are  negotiable  if  suitably  expressed/ 

§  479.    Registered  Bonds  Distinguished  from  Coupon  Bonda. 

To  get  rid  of  some  of  the  disadvantages  attending  the  use  of 
coupon  bonds,  or  rather  to  secure  certain  advantages  which  they 
cannot  readily  supply,  inasmuch  as  indorsement  is  undesirable, 
corporations  sometimes  adopt  a  plan  of  ^^  registering,"  as  it  is 
called,  the  bonds  at  any  holder's  option,  so  that  negotiability  may 
be  created  or  destroyed  by  the  bona  fide  holder  at  pleasure.^     And 


8.  Texas  ▼.  White,  7  Wall.  700. 
And  aee  Gorgier  v.  MieyUIe,  3  B.  & 
G.  45 ;  Brandao  ▼.  Barnett,  12  CI.  & 
Fin.  787.  And  aB  to  that  form  of 
public  loan  known  a9  the  "certifi- 
cate of  indebtedness,"  see  Banks  v. 
Mayor,  7  Wall.  16.  See  also,  as  to 
certain  State  bonds,  Hartman  v. 
Greenhow,  102  U.  S.  672.  Treasury 
notes  of  the  United  States  convertible 
into  government  bonds  at  a  definite 
future  time  fellow  the  rules  of  nego- 
tiable paper  as  to  title  taken  before 
or  after  maturity.  Vermilye  v.  Adams 
Express  Co.,  21  Wall.  138. 

4.  Spooner  v.  Holmes,  102  Mass. 
503.  See  Bender's  Federal  Rvenue 
Law,  1917. 

Certain  State  bonds,  though  fraud- 
ulently issued,  were  sold  in  a  foreign 
market.  Owners  were  treated  under 
the  circumstances  as  purchasers  for 
value.    Florida  Central  R.  ▼.  Schutte, 


103  U.  S.  118.  As  to  "  impairing  the 
obligation  of  contracts"  by  a  State 
in  such  connecti<Mi,  see  Bier  v.  Mc- 
Gehee,  148  U.  S.  137.  And  as  to 
"  tax  receivable "  coupons  under  a 
State  law,  see  McGahey  v.  Virginia, 
135  U.  S.  662.  A  purchaser  of  State 
bonds  with  knowledge  of  their  ill^al 
issue,  or  of  long  dishonor  by  non- 
payment of  interest,  acquires  no 
title  which  he  can  enforce  as  bond 
fide  holder.  Trask  v.  Jacksonville 
R.,  124  U.  S.  515. 

6.  See  Am.  Lead.  Cas.,  5th  ed.  408, 
409,  where  this  plan  is  fully  set  forth. 
Mr.  Wallace,  in  the  same  connection, 
says  that  while  the  owner  of  coupons 
may  sue  on  them,  detached  from  the 
bond,  such  things  as  coupons,  far 
from  maturity,  "are  so  seldom  or 
never  dealt  in  when  in  a  form  de- 
tached from  their  proper  bonds,  that 
a  purchaser  of  them  would,  in  case 
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^^  registered  bonds/'  formerly  the  usual  kind  of  long  goTemment 
loans  from  individualsy  are  still  to  be  found ;  these  are  purchased 
bj  persons  who  prefer  to  guard  against  loss  of  their  securities,  and 
do  not  mean  to  change  their  investments  frequently;  and  any 
assignment  of  the  instrument  must  be  recorded  on  the  books  of  the 
treasury,  interest  being  drawn  only  by  the  r^stered  owner  or  his 
attorney  duly  authorized.^  The  registry  system  of  private  cor- 
porations which  issue  bonds  and  borrow  on  a  large  scale  is 
similarly  conducted. 


of  a  loss  or  robbery  from  a  true 
owner,  hardly  be  treated  with  the  fa- 
vor due  to  a  holder  of  ordinary 
negotiable  paper,  or  of  coupon  bcmds 
with  the  coupons  annexed."  Am. 
Lead.  Gas.  rb.  408.  But  see  Na- 
tional Bank  ▼.  Hartford  R.,  8  R.  I. 
375;  Ehrertson  ▼.  National  Bank,  66 
N.  Y.  14.  The  tendency  of  the  latest 
cases  is  to  regard  detached  coupons 
as  usually  negotiable. 

As  to  whether  a  certificate  of  stock 
may  ever  be  considered  a  negotiable 
instrument,  see  next  chapter. 

6.  The  permissive  registry  of  a 
bond  payable  to  bearer  does  not  of 
itself  make  the  bond  non-negotiable. 
Savannah  R.  v.  Lancaster,  62  Ala. 
S55.  As  to  government  liability  for 
cancelled  registry  bonds,  see  German 
Bank  v.  United  States,  148  U.  S.  573. 

The  law  of  various  kinds  of  quasi- 
negotiable  chattels  has  much  devel- 


oped since  the  foregoing  chapter  was 
originally  prepared.  As  to  chedEs, 
the  reader  is  referred  to  the  works  on 
Bills  and  Notes  mentioned  at  the 
close  of  the  preceding  chapter.  Bills 
of  lading  receive  treatment  in  Schoal. 
Bailments,  under  the  'head  of  "Car- 
riers; "  also  in  the  latest  editions  of 
Angell,  Redfleld,  and  others,  oo  Bail- 
ways  and  other  Carriers.  As  to 
coupon  bonds,  kc.,  Dillon  on  Munici- 
pal Corporations,  and  Jones  on  Rail- 
road Securities  will  be  found  valuable 
for  reference.  And  see  John  W. 
Daniel  on  Negotiable  Instruments 
(edition  1913),  a  work  whose  proper 
scope  befrt  embraces  all  instruments 
considered  in  this  and  the  preceding 
chapter.  The  latest  text-books  or  lat- 
est editions  ^ould  be  consulted  upon 
all  these  topics.  See,  also,  W.  H.  Har- 
ris on  Municipal  Bonds. 
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SHAKES   OF   STOCK 


§  480;  Shares  in  Joint-Stock  or  Business  Corporations;  Divisicni 
of  Present  Chapter;  Capital  is  Largely  Invested  in 
Business  C<xporations. 

Shares  in  incorporated  oompanieB  constitute  at  this  day  a  very 
important  species  of  personal  property;  and  in  our  own  country, 
where  jointrstock  corporations  are  rapidly  multiplying,  there  are 
very  few  wealthy  persons  who  do  not  invest  some  of  their  surplus 
riches  in  corporation  stock ;  such  investments  yielding  a  handsome 
profit,  or  else  melting  away  altogether,  according  to  the  good  stand- 
ing of  the  corporation  and  the  nature  and  conduct  of  its  transac- 
tions. For  investing  in  a  company  chartered  and  organized  for 
the  business  of  banking,  insurance,  railway  transportation,  or 
some  sort  of  manufacture,  we  embark  with  others  in  that  particular 
business,  and  go  into  trade  somewhat  as  partners,  though  (subjeot 
to  the  law  of  corporations)  with  a  more  restricted  liability  and  a 
less  extensive  control  over  the  affairs  of  the  concern. 

Of  the  nature  and  organization  of  business  corporations  we  ha^e 
spoken  in  a  former  chapter :  it  now  remains  to  discourse  of  the 
capital  stock  of  such  corporations.  And  we  shall  find  it  con- 
venient to  consider,  at  the  present  time,  first,  what  is  the  nature  of 
stock;  second,  how  one  becomes  a  stockholder;  third,  what  are 
the  rights  of  a  stockholder ;  and  fourth,  what  are  his  liabilities.^ 


1.  It  Ib  not  every  corporation  which 
offers  sharee  in  itft  capital  stock  for 
investment;  for  instance,  a  city, 
though  a  corporation,  is  not  a  **  joint- 
stock  corporation."  A  "joint-stodc 
corporation"  should  not  be  con- 
founded with  the  strict  "joint-stock 
company."  See  supra,  §§  201-204. 
But  by  the  former  term  we  usually 
designate  a  corporation  which  is  char- 


tered and  organised  for  certain  busi- 
ness purposed,  and  with  the  view  of 
having  the  profits  of  that  business 
divided  among  those  holding  the  cor- 
poration stock  in  proportion  to  their 
respective  shares.  Ang.  ft  Ames, 
§  550;  Field  Priv.  Corp.,  §  123.  And 
sometimes  the  slyle  ''business  corpo- 
ration" will  be  found  preferable. 
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§  48L    Nature  of  Stock  Considered;   Capital  Stock. 

Firri,  as  to  the  nature  of  stock.  The  word  '^  fstoak  ^  is  some- 
tinids  applied  to  the  trading  capital  of  persons  engaged  in  a  part- 
nership business,  and  in  a  sense  similar  to  the  present.  For  as 
each  partner  usually  gives  something  valuable  to  the  common  oon- 
oem  which  goes  towards  making  up  the  aggr^ate  capital,  whether 
his  contribution  consist  in  goods  or  money,  so,  in  a  joint-stock 
corporation,  each  person  who  becomes  a  shareholder  contributes  in 
effect  the  nominal  amount  represented  by  his  shares  towards  the 
capital  of  the  corporation,  which  capital  constitutes  the  fund  for 
employment  in  the  corporate  business.  ^^  Capital  stock  "  is  the 
term  frequently  used  in  our  present  connection ;  and  this  capital 
stock  is  computed  as  so  much  money,  constituting  a  certain  sum 
which  is  divided  into  a  number  of  shares.  The  stock  is  raised  by 
the  mutual  subscription  of  the  members  of  the  corporation  in  the 
first  instance,  though  the  stockholders  or  shareholders  in  a  corpora- 
tion may  be  constantly  changing  afterwards  through  the  transfer 
of  stock  or  otherwise.  And  the  corporation  capital  is  divided  into 
shares,  the  holders  of  which  are  entitled  to  a  corresponding  pro- 
portionate part  of  the  profits  of  the  corporate  business,  and  are 
subject  to  assessment  in  the  same  proportion.^  But  while  the  word 
^  stock  "  is  usually  applied  to  the  capital  of  a  corporation,  it  some- 
times refers  more  especially  to  the  interests  of  individual  share- 
holders therein.^ 

As  a  corporation  is  limited  in  its  powers  by  the. organic  act  or 
charter  which  gave  it  existence,  we  may  usually  ascertain  the 


9.  Bee  Ang.  ft  Ames  Corp.,  cs.  15, 
16;  Bout.  Diet.  "Stock;  "  and  chap- 
ter on  Corporations,  supra.  By  ''  capi- 
tal stock"  we  do  not  usually  refer 
to  the  property  of  the  corporation, 
to  its  "plant"  so  called,  but  to  the 
amount  contributed  by  the  stockhold- 
era  as  members.  State  t.  Morristown 
Association,  1^3  N.  J.  L.  195. 

8.  People  ▼.  CcMnmissioners  of 
Tazxsa,  23  N.  Y.  198. 


"Capital"  and  "Capital  Stodc** 
distinguished.  In  re  Wells'  Estate, 
156  Wis.  294,  144  N.  W.  174 ;  Bryan 
▼.  Aiken,  86  Atl.  674  (Del.  Sup. 
1913).  The  unissued  stock  of  a  cor- 
poration forms  capital  at  par. 
Bivens  ▼.  Hull,  58  Col.  338,  148  Pac. 
694.  And  see  as  to  increasing  the 
capital  stock,  Korthem  Trust  Co.  v. 
Day,  83  Wash.  296,  145  Pac.  182. 
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extent  of  the  capital  stock  which  any  joint-stock  corporation  ib 
authorized  to  raise  by  examining  such  act  or  charter;  and  die 
same  can  be  said  as  to  the  nnmber  of  shares  into  which  the  capital 
stock  is  divided*  But  if  a  charter,  instead  of  fixing  the  number  of 
shares,  provides  that  there  shall  not  be  less  than  a  certain  numb», 
nor  more  than  another  number,  the  company  may  determine  the 
number  within  the  limits  prescribed ;  ^  and  so  correspondin^y, 
with  charter  provisions  concerning  the  amount  of  the  capital  stocL 
Shares  usually  represent  money  contributions  in  a  modem  business 
corporation;  but  where  the  charter  authorizes  capital  stock  to  be 
paid  for  in  property,  and  the  shareholders  in  good  faith  contribute 
property,  instead  of  money,  by  way  of  subscription,  third  parties 
have  no  ground  of  complaint^ 

§  482.    The  Same  Subject;    Shares  are  Incorporeal  Personal 
Property. 

Previous  to  the  nineteenth  century,  corporations  were  rarely 
chartered,  and  questions  concerning  the  nature  of  stock  seldom 
arose  in  the  courts.  When  canal,  turnpike,  and  other  companies, 
whose  profits  arose  out  of  transactions  connected  with  land,  first  be- 
gan to  be  created,  there  was  no  little  disposition  to  treat  their  stock 
as  real  estate ;  but  at  the  present  day  the  universal  preference  is  to 
regard  all  corporation  stock  in  the  hands  of  stockholders  as  personal 
property.  Often  there  are  general  statutes  found  to  this  effect; 
and  it  has  been  not  an  unusual  thing  for  -an  act  of  incorporation  to 
use  such  special  expression  as  to  remove  all  doubt  on  the  subject. 
Thus,  in  England,  the  nature  and  incidents  of  shares  in  the  joint- 
stock  companies  incorporated  by  letters-patent  or  act  of  Parliament 
have  generally  been  designated  in  their  respective  charters  or  acts 
of  incorporation,  which  at  the  pr^esent  day  always  declare  Hie 
shares  to  be  personal  estate,  and  so  transmissibla^    The  shares  in 

4.  Somerset  R.  R.  Co.  v.  Cashiog,  6.  Wme.    Pers.    Prop.,    17th    Eng. 
45  Me.  524.  ed.  32S;  Drybutier  y.  Bartiioloiiiew^ 

5.  Fort  Madison  Bank  y.  Alden,  1S9  2  P.  Was.  127. 
U.  S.  372. 
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fiome  of  the  earlj  American  corporations  were  by  statute  made 
real  estate,  as  in  the  instance  of  the  Cape  Sable  Company  in  Mary- 
land. But  shares  in  the  modem  railroad  companies  appear  to 
have  always  been  treated  as  personal  property,  even  where  the 
charter  was  silent,  conformably  to  the  later  English  and  American 
rule  that  shares  in  incorporated  companies  holding  land  for  the 
purposes  of  their  business  must  be  considered  personal  property, 
unless  the  organic  act  or  charter  expressly  declares  otherwise.^ 
As  for  manufacturing,  banking,  and  insurance  corporations,  whose 
business  is  primarily  with  personal  property,  there  was  far  less 
reason  why  their  stock  should  ever  be  regarded  as  real  estate.* 

A  share  of  stock  is  a  chose  in  action  of  a  complicated  character, 
and  title  to  it  cannot  be  properly  determined  in  an  action  to  which 
the  corporation  is  not  a  party.' 

In  fact,  as  to  every  joint-stock  corporation,  the  shares  in  a  share- 
holder's hands  entitle  him  to  a  proportionate  part  in  a  capital 
which  is  regarded  as  so  much  money;  and  his  right  is  a  money 
right  so  far  as  himself  is  concerned,  even  though  that  capital,  with 
reference  to  the  fictitious  personage  known  as  the  corporation,  be 
invested  in  real  estate,  or  in  goods  and  chattels,  or,  what  is  quite 
commonly  the  case,  in  both  together,  for  the  purposes  of  the  cor- 
porate business.^  For  this  reason  the  lands  of  a  corporation  may 
be  taxed  as  real  estate,  while  its  stock  is  personal  property;  and 
according  to  the  modem  doctrine,  while  a  corporation  may  own 
a  great  deal  of  real  and  a  great  deal  of  personal  property,  the 
interest  of  each  individual  shareholder  is  a  share  of  the  net  produce 
of  both  when  brought  into  one  fund,  by  way  of  capital  assets. 

Shares  in  corporation  stock  being  regarded  therefore  as  personal 
property,  they  are  to  be  classed  with  incorporeal  personal  prop- 

7.  Abb.  Dig.  C!orp.  736;  Cape  Sable  9.  Baker   v.   Baker,   Eccles   ft   Co., 

Company's  Case,  3  Bland  Ch.  606.  242  U.  S.  394,  (fiup.  Ct.). 

S.  Ang.  ft  Ames,  §  557;  Bouy.  Diet  1.  lb.;   Rex  v.   Hull   Dock   Co.,   1 

"  Stock;  **  Edwards  y.  HaU,  6  De  O.  T.  R.  219;  Bradl^  y.  Holdsworth,  3 

M.  ft  G.   74;    Tippets  v.   Walker,   4  H.  ft  W.  422. 
Mass.  595.    Oonim,  Welles  v.  Cowles, 
2  Conn.  567.    See  |  19,  9upn$. 

47  737 


§  488 


THB   LAW  OF   P>B80ITAL   PBOPBBTT. 


[ 


erty^  or,  as  it  is  sometimeB  said,  they  are  of  the  nature  of  chorea 
in  action;  for  the  certificate  of  stock  is  merely  corporeal  evidence 
of  the  incorporeal  right,  and  a  muniment  of  title,  as  in  the  case  of 
bills  and  notes ;  while  Aares  of  stock  as  a  rule  differ  from  bills 
and  notes  in  being  non-negotiable,  or  rather  assignable  instruments^ 
as  will  be  seen  when  we  come  to  consider  the  method  of  their 
transfer.^ 

Stock  has  always  had  a  par  value,  conomonly  of  one  hundred 
dollars  a  share,  but  under  some  recent  statutes  it  is  possible  to 
issue  stock  without  any  par  value.  These  statutes  are  sound  in 
theory  and  recognise  that  stock  represents  only  an  aliquot  part  of 
the  assets  of  a  corporation.^ 


§  483.    Dividends  upon  Stock ;  Their  Nature. 

To  that  portion  of  lihe  principal  or  profits  (usually  the  latter) 
which  the  corporation,  by  its  officers,  divides  among  the  stockhold- 
ers on  some  periodical  computation,  we  apply  usually  the  term  of 


a.  See  Rex  v.  Capper,  5  Priee,  217 ; 
Arnold  v.  Rugg^les,  1  R.  I.  165;  Allen 
V.  "Begnm,  16  Iowa,  163;  Sewall  v. 
Boston  Water  Power  Co.,  4  Allen, 
2S2;  Ang.  ft  Ames,  8th  ed.,  §  560; 
Mechanics'  Bank  y.  KTew  York  R.  R. 
Co.,  3  Kern.  599;  Union  Bank  of 
TenncBuee  ▼.  State,  9  Terg.  490;  Field 
Corp.,  §  133. 

See  National  Bank  v.  Newell,  259 
Mo.  637,  167  S.  W.  710  (certificate of 
stock  a  muniment  of  title)  ;  U.  S. 
Radiator  Cb.  y.  New  York  State,  208 
N.  Y.  144,  46  L.  R.  A.  N.  s.  585,  n., 
101  N.  E.  783;  Baker  y.  Dayie,  211 
Mass.  429,  97  N.  E.  1094;  Crowther 
y.  Bell,  190  HI.  App.  48;  Longyear  v. 
Hardman,  219  Mass.  405,  106  N.  E. 
1012  (personal  relation  constituted) ; 
Bellows  Falls  Co.  y.  Commonwealth, 
222  Mass.  51,  109  N.  E.  891  (nature 
of  certificate   as   property) ;    Cattle- 


men's Co.  y.  Turner,  182  S.  W.  438 
(Tex.  Ciy.  App.  1916). 

The  HtuB  of  corporate  stock  may 
be  regarded  sometimes  at  the  domicile 
of  the  hold^  and  sometimes  at  the 
domicile  of  the  corporation.  Lock- 
wood  y.  U.  S.  Steel  Corporation,  153 
App.  Diy.  655,  138  N.  Y.  8.  725; 
Ckunble  y.  Dawson,  67  Wash.  72,  120 
Pac.  1060. 

The  relation  of  a  corporation  to  its 
stockholders  on  conflicting  claimants 
of  stock  is  a  fiduciary  one.  Cooper  y. 
Spring  Valley  Co.,  171  Cal.  158,  153 
Pac.  936 ;  Boyd  y.  New  York  ft  H.  R. 
Co.,  220  Fed.  174  (N.  Y.  D.  C.  1915). 

8.  See  N.  Y.  St.  1912,  the  Stock 
Corporation  Law,  §§  19-23.  See  also 
article  on  the  subject  by  Victor  Mora- 
wets  in  26  Harvard  Law  Reyiew,  729. 
Stock  issued  without  par  yalue  under 
recent  Maine  law  of  1917. 
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dividend.^  Until  a  dividend  is  regularly  declared,  and  thus  sepa- 
rated from  the  bulk  of  the  capital  stock,  all  profits  and  surplus 
funds  of  the  corporation  continue  bj  their  accumulation  part  of  the 
capital  itself.  But  a  dividend  which  has  been  regularly  declared, 
and  is  already  payable,  should  be  deemed  not  only  incorporeal 
personal  property  (or  a  chose  in  action)  but  an  unpaid  debt  due 
from  the  corporation  to  the  individual  stockholder,  until  he  has 
drawn  or  appropriated  it  to  himself.^  The  right  of  the  party  to 
whom  the  dividend  is  payable  is  a  separate  and  independent  right, 
which  may  be  enforced  as  against  the  corporation,  notwithstanding 
his  character  of  stockholder.^ 

§  484.    Stock  as  Distinguished  from  the  Corporate  Property. 

The  nature  of  the  stock  of  a  company,  and  the  rights  and  liabil- 
ities of  the  corporation  concerning  it,  may  depend  greatly  upon 
the  organization  of  the  concern:  whether,  for  instance,  the  charter 
is  a  peculiar  one ;  or  whether,  again,  the  capital  stock  is  that  of 
a  full  corporation,  or  that  only  of  a  joint-stock  company.  The 
rule  is  that,  if  an  unincorporated  company  or  a  firm  purchase 
property,  each  individual  shareholder  has  an  immediate  interest 
in  it ;  but  that  the  moment  a  company  becomes  a  legal  corporation, 
the  corporation,  upon  being  invested  with  the  legal  title,  has  that 
property  in  trust  for  the  individual  members,— or,  in  oth§r 
words,  for  the  stockholders.^  And  hence,  no  stockholder  as  an 
individual,  nor  even  a  single  person  whQ  owns  all  the  capital  stock, 


4.  The  ultimate  object  of  an  ordi-      Co.,  29  N.  J.  L.    (Dutch.)    82,  504; 


naiy  businees  corporation  is  the  pecu- 
niary profit  of  its  individual  mem- 
bers. Morawetz  Priv.  Corp.,  §  344. 
ThiB  does  not  apply  to  a  savings  bank. 
Huntington  v.  Savings  Bank,  06  U.  S. 
388.  Dividends,  of  course,  are  per- 
gonal property.  Tippets  v.  Walker, 
4  Mass.  595. 

6.  Phelps  V.  Farmers',  Ac.,  Bank,  26 
Conn.   269:   King  v.  Patereon  R.  R. 


Wilkinson  v.  Gharlesworth,  11  Jur. 
644;  West  Chester  R.  v.  Jackson,  77 
Penn.  St.  321;  Morawetz  Priv.  Corp., 
§  351. 

6.  lb.;  Ang.  k  Ames,  §  561;  Tay- 
lor, §§  568,  750 ;  §  510,  post. 

7.  Wordsworth's  Joint-Stock  Com- 
panies, 288;  Ang.  k  Ames,  §  559; 
Regina  v.  Amaud,  9  Q.  B.  806; 
supra,  §  231. 
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can  separately  act  for  the  corporation  or  sue  as  legal  owner  of  its 
property,* 

§  485.    Over-iasue  of  Stock;  Partially-paid-in  Capital,  etc 

A  corporation,  whose  capital  is  limited  by  its  charter,  either  in 
amount  or  the  number  of  shares,  cannot  issue  valid  certificates  in 
excess  of  this  limit'  Nor  can  the  price  of  shares  fixed  by  charter 
be  disregarded.^  And  it  appears  that  any  bona  fide  holder  of  stock 
certificates  which  are  spurious,  because  a  fraudulent  over-issue, 
can  sue  the  parties  who  made  the  over-issue,  althou^  his  purchase 
was  from  other  persons ;  ^  and  so  with  other  fraud  in  issuing  the 
certificates.^  As  a  general  rule,  a  corporation  cannot  change  the 
amount  of  its  capital  as  prescribed  in  its  charter ;  and  all  attempts 
to  do  so  are  void.^  The  stock  thus  created  is  void  and  the  attempt 
to  increase  it  is  tdtra  vires;  and  the  holder  of  such  certificates  has 
none  of  the  rights  and  is  subject  to  none  of  the  liabilities  of  a 
holder  of  authorized  stock.^  And  while  a  stockholder  may  be 
estopped  to  set  up  informalities  in  the  issue  of  stock  which  the 
corporation  had  legal  authority  to  create,*  the  nullity  of  unauthor- 
ized stock  may  be  alleged  by  its  holder.'' 


8.  Button  y.  Hoffman,  61  Wis.  20, 
20  N.  W.  667;  England  t.  Dearborn, 
141  Masa.  590,  6  N.  £.  837;  Taylor, 
§  187. 

9.  Bniff  V.  Mali,  36  N.  Y.  200; 
cases  po8i;  Railway  Go.  t.  Allerton, 
18  Wall.  233. 

1.  Sturgea  y.  Stetson,  1  Biss.  246. 

a.  Brnff  y.  Mali,  36  N.  Y.  200.  He 
may  reooTsr  from  his  yendor.  Arnold 
y.  Ruggles,  1  R.  I.  165. 

8.  Field  Corp.,  §  126. 

4.  Mackley's  Case,  L.  R.  1  Ch.  D. 
247 ;  Stace's  Case,  4  Ch.  App.  682,  n. ; 
Mechanics'  Bank  y.  N.  Y.  &  N.  H.  R., 
13  N.  Y.  599 ;  N.  Y.,  N.  H.  &  H.  R.  v. 
Schuyler,  34  KT.  Y.  30;  Railway  Go. 
y.  Allerton,  18  Wall.  233. 

8.  Scoyill  y.  Thayer,  105  U.  S.  143. 


6.  Upton  y.  Tribilcock,  91  U.  S.  45 ; 
Chubb  y.  Upton,  95  U.  S.  665;  Pull- 
man y.  Upton,  96  U.  S.  328;  Taylor, 
§  541.  Majority  rule  in  increase  of 
stock.  Book  4,  N.  Y.  Rpts.,  Bender 
ed.,  note,  p.  91.  May  increase  stock. 
Book  4^  N.  Y.  Rpt9.,  Bender  ed.,  note, 
p.  606. 

7.  Such  is  the  declared  yiew  of  the 
Supreme  Court  of  the  United  States. 
See  Mr.  Justice  Woods  in  Scoyill  y. 
Thayer,  105  U.  S.  143;  Delano  y. 
Butler,  118  U.  S.  634.  Qyer-issued 
stock  reduces  the  yalue  of  the  original 
stock,  which  thus  becomea  sometimes 
known  as  "  watered  stock ;  ^  a  term 
applied  also  to  issues  in  a  purchase 
largely  in  excess  of  a  true  yaluation. 
Generally  by  an  over-issue  a  fraud  is 
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But  when  a  corporation  is  created  with  a  defined  capital^  which 
has  been  onlj  partially  paid  in^  the  directors  may  afterwards 
receive  subscriptions  and  issue  certificates  for  the  balance,  entitling 
the  holders  to  all  the  rights  of  the  original  stockholders.  Nor 
have  the  original  stockholders  any  prior  right  of  subscription  to 
these  shares.^  In  fact^  where  there  are  no  legislative  provisions 
to  the  contrary,  it  would  appear  that  the  corporation  has  the  same 
power  to  dispose  of  its  imsubscribed  and  properly  issued  capital 
stock  as  any  ordinary  owner, —  paying  debts  with  it,  or  exchanging 
it  for  labor  or  such  other  property  as  may  be  required  for  the 
corporate  purposes ;  '  provided  that  all  this  be  done  in  good  faith 
and  upon  sufficient  consideration.^ 

§  486.    Right  of  a  CkMporation  to  Deal  in  Its  Own  Stock. 

But  the  extent  to  which  a  corporation,  by  its  managing  officers, 
may  employ  the  corporate  funds  in  buying  up  its  own  stock,  is  a 
matter  of  some  uncertainty.  The  practice  of  speculating  in  this 
manner  certainly  ought  not  to  be  encouraged ;  and  there  are  some 
cases  which  regard  such  a  playing  of  corporate  funds  from  one 
hand  into  the  other  as  a  breach  of  trust.^    But  the  rule  is  not  so 


committed  upon  such  atoekholdera  as 
have  not  ataented.  Field  Coq>., 
§  144.  If  euofa  over-issue  is  fraudu- 
lent and  ultra  virea,  semhle  the  cor- 
poration is  not  bound  by  the  agents' 
acts,  but  the  agents  themselves  be- 
come liable  for  over-issued  stock. 

8.  Curry  v.  Scott,  54  Penn.  St  270. 
Compelling  issue  of  stock.  Book  28, 
K.  Y.  Rpts.,  Bender  ed.,  note,  p.  1037. 

a  lb.;  Abb.  Dig.  Corp.  740.  The 
right  to  issue  capital  stock  not  al- 
ready taken  is  a  corporate  franchise, 
and  the  property  thus  held  is  in  trust 
for  the  benefit  of  the  corporators  and 
should  be  disposed  of  accordingly  and 
not  by  way  of  favoritism.  Field 
Cbrp.,  §  124 ;  Reese  v.  Bank  of  Mont- 
gomery Co.,  31  Penn.  St.  78. 


Stock  certificates  not  spurious  nor 
illegally  issued  may  avail  a  bond  fide 
holder  for  value,  though  the  consid- 
eration, CM  between  the  corporation 
and  the  party  to  whom  they  were  is- 
sued, should  fail.  Savage  v.  Ball,  17 
KT.  J.  Eq.  142.  Cf.  Scovill  v.  Thayer, 
105  U.  S.  143,  cited  niprtk 

1.  Handley  v.  Stuts,  139  U.  8.  417 ; 
Fogg  V.  Blair,  139  U.  8.  118.  But  it 
cannot  give  away  its  stock,  nor  trans- 
fer it  upon  any  simulated  payment  or 
dishonest  device.    lb. 

ft.  In  re  London,  Ac.,  Railw«y  Co., 
5  De  Gex  ft  S.  402;  L.  R.  5  Ch.  444; 
L.  R.  7  Ch.  161 ;  Williams  v.  Savage 
Man.  Co.,  3  Md.  Ch.  418. 
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strict  in  most  parts  of  this  country  as  in  England ;  and  not  only 
may  a  corporation  lawfully  take  its  own  stock  in  pledge  or  as  pay- 
ment of  some  debt  from  necessily,  .but  in  the  absence  of  special 
restrictions  it  is  often  permitted  to  purchase  and  own  such  shares 
to  much  the  same  effect  as  an  individual  stranger,  holding  them 
unextinguished  and  reissuing  them;  oven  by  issuing  new  stock 
on  a  new  subscription,  or  by  dividing  the  shares  pro  rata  among 
the  remaining  shareholders.^  Even  where  a  corporation  may  have 
been  guilty  of  a  breach  of  trust  by  thus  speculating  with  the  cor- 
porate property,  a  stockholder  interested  may  affirm  by  his  own 
action  the  misapplication  of  funds,  so  as  to  be  debarred  of  a 
remedy/ 


§  487.    Risks  of  Investment  in  Stock;    Whether  Trust  Fonda 

May  be  Thus  Invested. 

There  are  two  noteworthy  risks  incurred  by  those  who  invest 

in  stock:  one,  that  of  the  corporate  business  proving  in  practice 

unprofitable;  the  other,  that  of  bad  management  of  the  corporate 


a.  Coleman  v.  Columbia  Oil  Co.,  51     Fed.  721,  142  C.  C.  A.  245   (appro- 


Penn.  St.  74,  and  cajBes  cited;  Abb. 
Dig.  737 ;  City  Bank  v.  Bnioe,  17  N.  Y. 
507 ;  Robison  ▼.  Beall,  26  Ga.  17 ;  Vail 
y.  Hamilton,  86  N.  Y.  453 ;  New  Eng- 
land Trust  Co.  y.  Abbott,  162  MaM. 
148;  Taylor,  §§  134-136.  See  9upra, 
§481.  A  corporation  haying  stock 
not  taken  may  issue  oertiflcates  there- 
for, taking  in  payment  its  own  bonds. 
Lohman  y.  N.  Y.  R.,  2  Sandf.  39. 

4.  Coleman  y.  Columbia  Oil  Co.,  51 
Penn.  St.  74;  Taylor,  §  541.  A  be- 
quest to  a  corporation  of  its  own 
stock  has  been  sustained  as  yalid. 
Riyanna  Nay.  Co.  y.  Dawson,  3  Gratt. 

19. 

See  Granite  Brick  Co.  y.  Titus,  226 
Fed.  567,  141  C.  C.  A.  313  (issue  of 
corporate  stock  as  collateral  secur- 
ity) ;    Wilson   y.   Colorado  Co.,   227 


priation  of  stock  by  an  unlawful 
assessment) ;  Wright  Bro^.  y.  Mer- 
chants' Co.,  104  Miss.  507,  61  So.  550 
{ corporation  must  exist  de  fur9) ; 
Boyd  y.  N«w  York  R.  Co.,  220  Fed. 
174  (N.  Y.  D.  C.  1915)  (operating 
under  a  lease  of  another  company) ; 
Bridgeport  CO.  y.  Osborne,  222  Mass. 
517,  111  N.  E.  364  (stock  in  exchange 
for  patent  rights) ;  Harrison  y.  Ar- 
mour, 169  Cal.  787,  147  Pac.  1166; 
Schmidt  y.  Marconi  Co.,  86  N.  J.  L. 
183,  90  Atl.  1017  (offSer  of  increased 
capital  stock  to  stockholders) ;  Vine- 
land  Co.  y.  Chandler,  80  N.  J.  Eq. 
437,  85  Atl.  213  (stock  issued  in  pay- 
ment for  work  performed) ;  Macon 
Co.  y.  Richter,  143  Qa.  397,  85  S.  E. 
112  (unanimous  consent  of  stockhold- 
ers to  exoessiye  increase  of  stock). 
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ooncerns*  To  invest  in  this  manner  is  to  put  money  into  trade; 
and  into  a  trade  which,  however  safe  in  itself,  may,  through  the 
want  of  judgment,  skill,  and  fidelity  in  those  having  the  manage- 
ment of  affairs,  prove  disastrous ;  for  a  stock  corporation's  direct- 
ors are  usually  difficult  to  control  and  difficult  to  hold  accountable* 
Hence,  investments  in  stod^  are  hardly  to  be  deemed  equally  safe 
with  investments  in  the  securities  of  some  well-established  govern- 
ment or  in  the  notes  of  individuals  secured  by  a  first-class  mort- 
gage of  real  estate;  for  which  reason  trustees,  by  the  old  English 
rule,  were  not  permitted  to  invest  their  funds  in  any  such  manner; 
and  such  is  the  positive  rule  in  New  York  and  Pennsylvania.^ 

But  a  more  flexible  rule  applies  in  most  parts  of  this  country; 
and  in  Massachusetts  a  trustee  is  justified  in  investing  in  bank 
stocks,  or  in  the  shares  of  manufacturing  and  insurance  corpora- 
tions, or  in  the  notes  of  individuals  secured  by  such  stocks  and 
shares  as  collateral  security.^  With  the  growth  of  capital  seeking 
investment  on  the  one  hand,  and  on  the  other  the  rapid  increase 
of  joint-stock  corporations  organized  for  a  variety  of  purposes,  the 
American  tendency  must  constantly  be  towards  a  flexible  rule. 
We  have  a  number  of  public  funds  offered  in  the  market  at  this 
day  which  are  far  less  secure  than  the  best  species  of  corporation 
stock;  and  both  kinds  of  investments  are  frequently  offered  at 
speculative  rates,  and  sold  in  a  similar  manner.  The  real  safety 
promised  in  any  investment,  in  short,  must  depend  greatly  upon 
the  facts  concerning  the  particular  stock  or  security/ 


5.  King  y.  Talbot,  40  KT.  T.  76 
Howe  y.  Dartmouth,  7  Ves.  150 
Worreirs  Appeal,  9  Penn.  St.  508 
Perry  Trusts,  §§  455,  456. 

6.  Haryard  College  y.  Amory,  9 
Pick.  446;  Loyell  y.  Minot,  20  Pick. 
116.  Trustees  in  Massachusetts  are 
held  only  to  a  sound  discretion  and 
may  inyest  in  stocks  of  a  conserya- 
tiye  character,  Green  y.  Crapo,  ISl 
Mass.  55,  62  N.  E.  956 ;  provided  they 
act  in  good  faith  in  the  matter  and 


do  not  inyest  an  undue  fraction  of 
the  estate  in  any  one  security.  Ap- 
peal of  Dayis,  183  Mass.  499,  67  N.  E. 
604. 

7.  8uoh'  mems  to  be  the  principle 
more  latterly  regarded  in  England; 
for  while  in  that  country  trustees 
were  formerly  obliged  almost  inyari- 
ably  to  inyest  in  tiie  public  funds, 
courts  of  chancery  haye  been  author- 
ised by  more  recent  acts  of  Parlia- 
ment to  order  inyestments  in  yarious 
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§  488.    Methods  by  Which  One  Becomes  a  Stockholder;   Sub- 
scription and  Ttansf er. 

Secondly,  we  inquire  how  one  beoomes  a  stockholder.  There 
are  two  methods  open:  one  by  being  an  original  subscriber  to  the 
stock ;  the  other  by  coming  in  afterwards  under  what  is  called  the 
transfer  of  another's  stock.  In  some  kinds  of  corporations,  mem- 
bership is  a  sort  of  exclusive  privilege.  Such  is  peculiarly  the 
case  with  societies  incorporated  for  the  promotion  of  some  literary, 
scientific,  benevolent,  or  social  object;  their  charters  and  by-laws 
usually  providing  some  special  mode  for  filling  vacancies  by  elec- 
tion, in  order  that  personal  fitness  may  be  made  a  test  of  member- 
ship. But  as  to  joint-stock  corporations  and  companies  generally 
which  are  organized  for  the  pursuit  of  gain  in  some  line  of  busi- 
ness, membership  in  the  first  instance  is  constituted  by  subscrip- 
tions towards  the  original  capital  stock,  and  afterwards  by  the 
transfer  of  shares,  without  any  election  on  the  part  of  the  corpora- 
tion itself.^  To  be  sure,  transfer  books  are  kept  by  corporations 
of  this  character,  whose  records  determine  to  a  considerable  extent 
who  shall  rightfully  vote  at  the  meetings,  as  in  the  case  of  an 
election  of  directors;  yet  one  who  is  entitled  to  stock  may  compel 
the  corporation  to  give  him  a  proper  certificate  where  it  is  refused.' 
And,  in  general,  what  distinguishes  a  joint-stock  or  business  cor- 
poration from  all  others  is  that  the  title  of  one's  admission  into 
the  concern  is  either  by  subscribing  to  the  undertaking  or  taking 
the  place  of  an  original  subscriber.  For  in  such  a  corporation, 
each  stockholder,  whether  by  purchase  or  original  subscription,  has 
the  right,  unless  restrained  by  the  charter  or  articles  of  association, 


other  flecurities;  00  that,  at  the  pres- 
ent day,  cash  under  the  control  of 
ohanoery  may,  in  that  country,  be 
invested  in  hank  stock  and  East  India 
fltock.  as  well  as  upon  mortgage  se- 
curity. See  Acts  22  &  23  Vict.,  c.  35 ; 
23  &  24  Vict.,  c.  38;  Perry  Trusts, 
§  455,  and  cases  cited. 

8.  Overseers  v.  Sears,  22  Pick.  122 ; 
In  re  Philadelphia  Savings  Institu- 


tion, 1  Whart.  461;  Aug.  k  Ames, 
Sih  ed.y  §  114.  Some  business  eorpo- 
rations  are  so  organized  as  to  restrict 
changes  of  memberahip  by  reserving, 
as  in  case  of  a  member's  death,  the 
right  of  the  company  to  buy  in  the 
stock  at  a  valuation. 

9.  Ang.  &  Ames,  §§  113,  565;  Agri- 
cultural Bank  v.  Burr,  24  Maine,  S56. 


744 


CHAP.  IX.] 


8HABB8  OF  STOCK. 


§  489 


to  sell  and  transfer  his  shares,  and  by  doing  so  to  introduce  others 
into  the  conoem  in  his  stead.  ^ 

§  489.    Subscription  for  Shares. 

A  subscription  for  shares  in  the  stock  of  a  joint-«tock  corpora- 
tion is  a  contract,  and  follows  the  ordinary  rules  which  relate  to  a 
contract  There  is  a  consideration  for  every  such  subscription, 
which  the  law  will  infer  from  the  subscription  itself  and  the  rights 
and  privileges  of  membership  thereby  conferred  upon  the  sub- 
scriber; and  this  consideration  is  usually  sufficient  to  enable  the 
corporation  to  sue  for  the  amount  of  the  subscription.^  It  is  true 
that  there  may  have  been  terms  and  conditions  set  forth  in  the 
subscription  paper  sufficient  to  negative  the  presumption  of  a 
promise  to  pay  on  the  subscriber's  part ;  but  subscription  contracts 
are  not  very  strictly  construed  in  matters  of  form,  an  intent  to 
subscribe  being  capable  of  quite  simple  manifestation;  and  it  is 
only  necessary,  as  a  rule,  that  the  writing  Aould  indicate  the  sub- 
scriber's intention  to  become  a  stockholder  and  the  number  of 
shares  to  be  taken  by  him ;  for  the  promise  to  pay  for  the  stock  is 
implied  under  these  circumstances,  and  no  express  promise  is 
necessary.' 


1.  Morgan  v.  Stnitliers,  131  U.  S. 
246. 

a.  Ang.  &  Ames,  8th  ed.,  §§  517-519, 
and  cases  cited;  Wordaworth's  Joint- 
Stock  Cos.,  317;  Birmingbam  R.  R. 
Ck>.  y.  White,  1  Q.  B.  282;  8maU  ▼. 
Herldmer  Manuf.  Ck>.,  2  Comsi.  330; 
Abb.  Dig.  783,  801. 

a.  lb.;  Kennebec,  Ac.,  R.  R.  Co.  y. 
Jarris,  34  Maine,  360.  See  Phillips 
Limerick  Academy  v.  Davis,  11  Mass. 
113.  If  subscription  papers  refer  to 
the  charter  of  the  company,  the  sub- 
scription should  be  construed  as  if  all 
the  statute  provisions  affecting  the 
subscriber's  liability  or  his  titie  to  the 
stock  which  he  purchases  were  part 


of  his  agreement.  Small  t.  Herkimer 
Manuf.  Co.,  2  Comst.  330;  Abb.  Dig. 
Corp.  788.  A  subscription  to  the  full 
amount  named  as  the  capital  stock  of 
the  corporation  is  not  a  condition 
precedent  to  the  right  of  recovery 
from  any  subscriber.  Abb.  Dig.  Corp. 
787;  Hoagland  v.  Cincinnati,  Ac.,  R. 
R.  Co.,  18  Ind.  452;  Schenectady,  Ac., 
Plank  Road  Co.  v.  Thatcher,  1  Kern. 
102.  But  where  a  given  amount  is 
required  to  be  subscribed  before  the 
corporation  can  go  into  operation, 
there  is  no  right  to  recover  subscrip- 
tions before  that  amount  is  fully  sub- 
scribed. Fry  V.  Lexington,  Ac.,  R.  R. 
Co.,  2  Met.  <Ky.)  314. 
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It  appears  to  be  a  mle  that  if  one  who  subBcribes  for  stock  and 
reoeives  it  has  not  paid  up  bis  subscription  in  fall,  be  owes  for  ibs 
balance,  but  is,  notwithstanding,  a  stockholder;  Ihat  is  to  say,  that 
the  mere  failure  on  his  part  to  settle  what  he  owes  will  not  detract 
from  his  l^gal  rights  and  liabilities.^  The  subscription  is  a  good 
consideration  for  a  note  given  in  payment  for  the  stock,  and  for 
a  mortgage  given  to  secure  that  note  likewise;  and  in  the  TTnited 
States  this  principle  is  quite  liberally  extended.  For  it  is  held 
in  a  number  of  cases  that  a  corporation  may  enter  into  transactions 
of  this  sort,  and  may  even  give  its  stock  in  payment  of  land,  labor, 
or  materials^  where  there  is  no  express  prohibition  to  the  contrary 
a£Fecting  its  charter.^  And  it  is  further  held  that  if  the  subscriber 
to  stock  whose  subscription  was  upon  the  understanding  that  a 
certain  amount  should  be  paid  in  materials  refuses  so  to  pay,  his 
subscription  may  be  demanded  in  money.^  Not  uncommonly  we 
find  subscription  papers  drawn  up  so  as  to  make  the  capital  sub- 
scribed for  payable  in  instalments.  This  is  quite  convenient  to  aH 
parties  where  the  proposed  business  may  be  conducted  profitably 
on  a  minimum  cash  capital  and  extended  gradually  afterwards; 
as,  for  instance,  where  a  railroad  is  being  built  and  subscriptions 
are  to  be  paid  in  from  time  to  time  as  the  work  progresses.^ 

§  490.    The  Same  Subject. 

The  later  decisions  exhibit  the  frequent  spectacle  of  a  man,  who 
has  been  drawn  into  some  projected  scheme  of  profit,  repenting 
afterwards,  and  seeking  to  disentangle  himself  from  the  conse- 
quences.    He  joins  others  in  going  before  the  I^slature  to  pro- 


4.  Cariy  v.  Soott,  54  Penn.  St.  270; 
Sohaeffer  t.  Missouri  In«.  Co.,  46  Mo. 
248. 

5.  See  Garr  v.  Le  Fevre,  27  Penn. 
St.  413 ;  Cincinnati  R.  R.  Co.  y.  Clark- 
son,  7  Ind.  595;  Clark  ▼.  Farrington, 
11  Wis.  306;  Vermont  Central  R.  R. 
Co.  V.  aayes,  21  Vt.  30;  Ang.  & 
Ames,  8th  ed.,  §  517. 


6.  Ang.  &  Ames,  ib.;  Haywood  P. 
R.  Co.  T.  Bryan,  6  Jones,  82. 

7.  Ang.  k  Ames,  §  517;  Abb.  Dig. 
789.  An  engagement  being  made  by  a 
sfubscriber  to  pay  at  stipulated  peri- 
ods, the  Statute  of  Limitations  will 
begin  to  run  against  each  instalment 
as  fast  as  it  becomes  due.  Coming  ▼. 
McCttUougb,  1  CcMDst.  47. 
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cure  an  act  of  incorporation  for  the  proposed  company,  or  elae, 
finding  that  an  act  has  already  been  obtained,  consents  to  become 
a  party  to  the  new  enterprisa  In  either  case,  he  has  signed  a 
subscription  paper;  but  when  it  comes  to  a  demand  of  payment, 
he  is  found  reluctant  to  take  the  stock,  and  ready  to  assign  a  num- 
ber of  reasons  why  he  should  not  be  held  to  his  engagement ;  the 
truth  being  that  he  has  been  disappointed  in  some  way,  and  wants 
to  get  out  of  the  speculation*  Our  further  examination  as  to  the 
validity  of  subscriptions  for  stock  will  lead  us,  then,  to  consider 
how  far  the  binding  force  of  a  subscription  contract  may  be  affected 
by  the  circumstance  that  it  was  upon  conditions  which  have  not 
been  fulfilled,  or  that  it  presupposed  some  state  of  things  which 
was  not  realized,  or  that  the  subscriber  has  been  fraudulently 
imposed  upon,  or  that  the  subscription  was  not  in  fact  his  own, 
but  that  of  some  third  person,  who  had  no  authority  to  bind  him. 

The  general  law  of  contracts  must  be  our  main  guide  in  form- 
ing conclusions  under  any  of  these  circumstances ;  the  rule  being 
still  that  a  subscription  is  a  contract,  and  a  contract  upon  consid* 
oration  whose  mutual  sufficiency  is  essential;^    and  further  that 


a.  As  to  conditions  precedent  which 
have  failed,  see  Abb.  Dig.  793,  and 
cases  cited;  Penobscot,  Ac,  R.  R.  Co. 
y.  Dunn,  39  M«.  587 ;  Burlington  R.  R. 
Co.  T.  Boestler,  15  Iowa,  555.  As  to 
alteration  of  circumstances,  see  Mc- 
Millan ▼.  Mayarille,  Ac,  R.  R.  Co.,  15. 
B.  Monr.  218;  McCuUy  v.  Pittsburgh 
R.  R.  Co.,  32  Penn.  St.  25;  Aug.  ft 
Ames,  §§  536-544;  Union  Locks  Co. 
V.  Towne,  1  N.  H.  44;  Ticonic  Water 
Power  Co.  t.  Lang,  63  Me.  480.  See, 
also,  Terre  Haute  R.  R.  Co.  ▼.  Earp, 
21  HI.  2in;  City  Hotel  t.  Dickinson, 
6  Gray,  586;  Milwaukee  R.  R.  Co.  y. 
Field,  12  Wis.  340;  South  Bay  Co. 
y.  Gray,  30  Me.  547;  Cork  R.  R.  Co. 
y.  Paierson,  18  C.  B.  414;  Abb.  Dig. 
808,  811;  Pougfakeepsie  PI.  R.  Co.  y. 
Qriffin,  24  N.  T.  156.    As  to  fraudu- 


lent indorsement,  see  Abb.  Dig.  795; 
Atkinson  y.  Pocock,  12  Jur.  60;  Ang. 
&  Ames,  §  531;  Troy  R.  R.  Co.  y. 
Newton,  8  Gray,  596;  Central  PI.  R. 
Co.  y.  Clemens,  16  Mo.  359;  Pitts- 
burgh R.  R.  Co.  y.  Graham,  2  Grant 
Cas.  259;  Downie  y.  White,  12  Wig. 
176;  White  Mt.  R.  y.  Eastman,  34 
K.  H.  124;  Jennings  y.  Broughton, 
19  E.  L.  &  Eq.  420;  Abb.  Dig.  796; 
Ang.  &  Ameft,  8th  ed.,  §  531 ;  Connec- 
ticut, Ac.,  R.  R.  Co.  y.  Bailey,  24  Vt. 
465.  As  to  agency,  see  Ang.  ft  Ames, 
9  517 ;  Mississippi  R.  R.  Co.  y.  Harris, 
36  Miss.  17;  Great  Western  Co.  v. 
Loewenthal,  154  HI.  261.  A  subscrip- 
tion once  fully  reoeiyed  cannot  be 
cancelled.  Walker  y.  Mobile  R.  R. 
Co.,  34  Miss.  245;  Lowe  y.  R.  R.  Co., 
1  Head,   659;   Abb.  Dig.  Corp.   795. 
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oontracts  of  this  character  are  controlled  and  explained  bj  the 
charter  or  enabling  act  of  incorporation,  together  with  artidea 
and  by-laws  made  in  conformily  thereto. 

§  491.    The  Same  Subject 

As  a  general  rule,  the  corporation  which  seeks  to  enforce  a  sub- 
scription must  show  that  the  terms  of  its  charter  have  been  care- 
fully complied  with  in  the  matter  of  organization;  but«in  some 
cases  compliance  will  be  presumed,  and  in  others  it  may  be  waited.' 
And  as  concerns  the  subscriber  who  claims  that  the  subscription  in 
his  name  does  not  bind  him,  it  is  one  thing  to  defend  against  the 
corporation,  and  another  to  avoid  the  demands  of  persons  who  aie 
creditors  of  the  corporation;  whiles  furthermore,  any  defence  on 
the  ground  of  conditions  unfulfilled,  or  material  alterations  in  the 
charter,  or  fraudulent  misrepresentation,  may  fail  alt(^ether  where 
the  subscriber  by  his  acts  and  conduct  shows  that  he  was  a  party 
to  the  fraud,  or  that  he  meant  to  waive  his  right  to  annul  the  sub- 
scription.^ On  the  other  hand,  one's  agreement  to  take  shares 
ought  not  to  be  divested  by  any  pretended  assignment  or  transfer 
on  his  part  of  his  interest,  to  an  irresponsible  person ;  ^  nor  ought 
he,  aa  to  bona  fide  third  persons  in  interest,  to  be  permitted  to  set 
up  any  secret  understanding  with  the  promoters  of  the  scheme 
inconsistent  with  his  apparent  undertaking  as  a  subscriber.^ 

Not  even  by  the  directors.     Bedford         Sa.  White  Mountains   R.  v.   Eut- 


R.  R.  Co.  V.  Bowser,  48  Penn.  St.  29. 
As  to  the  contract  of  membership, 
see,  generally,  Morawets,  c.  iv.;  Field 
Corp.,  §§  77-92;  Taylor  Corp.,  §§  91- 
112;  143  N.  Y.  537. 

9.  Maltby  t.  Northwestern,  Ac.,  R. 
R.  Co.,  16  Md.  422;  Abb.  Dig.  789. 

1.  See  Ogilvie  ▼.  Knox  Ins.  Co.,  22 
How.  380;  Ang.  ft  Ames,  §  531;  De- 
posit Ass.  Co.  V.  Ayscongb,  6  Ell.  ft 
B.  761. 

9.  See  Taylor,  §  101 ;  Oraff  y.  Pitts- 
burgh R.,  31  Penn.  St.  489;  WiUiams, 
Re,  1  Cai.  D.  546. 


man,  34  N.  H.  134 ;  Taylor,  §  105. 

See  Hanwy  v.  Weitsenkom,  232  Pa. 
447,  81  Atl.  447  (waiter,  cancella- 
tion, etc.,  by  mutual  consent) ;  Clarks- 
burg y.  Day  is,  86  S.  E.  929  <W.  Va. 
1916) ;  Roe  y.  Gradell  Co.,  85  N.  J. 
E.  146,  96  Atl.  65  (yoidable  for 
fraud) ;  National  Bank  y.  Amoss,  144 
Qa.  425,  87  S.  E.  406  (mutuality  of 
subscriptions) ;  Windsor  Co.  y.  Schenk, 
76  W.  Va.  1,  84  S.  E.  911  (condi- 
tional subscription);  Starkweather  v. 
Gleason,  221  Mass.  552,  109  N.  E. 
635;   Odden  y.   Jamison,   129   Minn. 
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Where  a  stockholder  has  never  complied  with  the  law  requiring 
the  payment  of  a  certain  percentage  of  his  subscription  to  the  cor- 
poration^  its  trustee  in  bankruptcy  can  enforce  this  liability 
against  him.^ 

§  492.    Promoters;   Preliminary  Subacribers,  etc. 

Persons  often  subscribe  before  the  incorporation  of  a  joint-stock 
corporation;  in  which  case  a  mutuality  is  raised  which  renders 
the  subscriber  liable  to  the  company  after  its  charter  has  been 
obtained  and  the  organization  is  completed.^  And  it  has  been 
held  that  a  subscriber  in  a  proposed  corporate  undertaking  cannot 
withdraw  during  the  progress  of  a  bill  in  the  l^slature,  so  as  to 
exonerate  himself  from  liability.^  But  in  this  latter  respect  the 
English  rule  (differs  somewhat  from  that  in  this  country;  for 
^'  promoters/'  as  they  are  called,  of  certain  enterprises,  organize 
into  a  preliminary  association,  in  England,  before  their  measure 
has  gone  through  Parliament ;  while  in  most  parts  of  the  United 
States  no  provision  is  made  by  law  for  preliminary  associations, 
and  where  application  to  the  legislature  is  required  at  all,  it  is 
usually  made  by  individuals  who  have  neither  organized  nor  called 
for  general  subscription ;  the  charter  or  act  of  special  incorporation 
itself  or  some  general  law  prescribing  the  method  of  subscribing 
and  organizing.^    The  promoter  of  a  corporation  is  in  a  fiduciary 


489,  152  N.  W.  871  (tim«ly  enforce- 
ment of  condition) ;  Goodwin  v.  Dick, 
220  Mass.  556,  107  X.  E.  925  (fraud- 
ulent inducement) ;  Dickinson  ▼. 
Kline,  96  Neb.  435,  148  N.  W.  141; 
Holcomtte  v.  Trenton  Co.,  82  N.  J.  E. 
364,  91  Atl.  1069  (acceptance  vali- 
dates) ;  Campbell  v.  Raven,  176  Mich. 
208,  139  Pac.  755;  Johns  v.  Clother, 
78  Wash.  602,  139  Pac.  755  (mutual 
BubBcription) ;  Trent  Co.  v.  Wheel- 
wright, 118  Md.  249,  84  Atl.  543  (il- 
legality) ;  Hobfton  v.  Marsh,  69  Wash. 
323,  124  Pac.  912. 


a.  JefTery  v.  Selwyn,  220  N.  Y.  77, 
115  N.  E.  275. 

4.  Ang.  &  Ames,  8th  ed.,  §§  523- 
525;  Lane  v.  Brainerd,  30  Conn.  577; 
Abb.  Dig.  801. 

5.  lb. ;  Selma,  Ac.,  R.  R.  Co.  v.  Tip- 
ton, 5  Ala.  786;  2  Price,  93. 

a.  See  1  Redf.  Railw.  3d  ed.  5  ei 
9eq,;  Burke  v.  Lechmere,  L.  R.  6  Q. 
B.  297.  The  binding  force  of  prelim- 
inary papers  is  diminished  by  statutes  ' 
in  some  States,  as  in  New  York.  See 
Lake  Ontorio  R.  R.  Co.  v.  Mason,  16 
N.  Y.  451. 
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relation  to  the  company  so  long  as  he  owns  or  ocAtiols  ail  its 
outstanding  stock.' 

§  493.    Subscribers  to  New  Stock;  New  ShardMddera,  etc 

A  subscription  to  an  increase  of  stock  not  authorized  hj  the 
charter  is  void.^    But  it  is  no  uncommon  thing  for  a  company  to 
issue  new  stock,  while  keeping  within  the  capital  sum  authorised 
by  the  charter,  and  to  give  existing  stockholders  a  privilege  to 
purchase  in  preference  to  the  public  at  large*     There  are  cases 
which  treat  this  privilege  of  existing  stockholders  as  an  exclusive 
right,  though  its  true  extent  is  to  be  determined  greatly  by  the 
language  of  each  charter  in  question,  or  of  general  statutes  appli- 
cable;   and  certainly  an  original  subscriber  is  not  compelled  to 
take  the  new  stock,  but  he  may  waive  or  sell  out  his  right^    Nor, 
again,  can  the  corporate  power  of  increasing  the  stock  be  so  exer- 
cised as  to  cause  a  discrimination  in  favor  of  any  set  of  old  stock- 
holders ;  but  the  right  of  each  to  subscribe  for  the  new  stock  should 
be  pro  rata  and  in  proportion  to  the  shares  one  already  holds  in 
the  old.^ 

A  third  person  may  become  a  shareholder  in  a  corporation 
already  in  existence,  by  an  increase  of  the  number  of  its  shares ; 
in  which  case  the  relation  assumed  is  that  of  adding  a  new  party 
to  the  original  contract^ 

7.  Old  Dominion  Oopper  Mining  t     1  Man.  ft  Gr.  44S;  Abb.  Dig.  Corp. 


Smelting  Co.  t.  Bigelow,  203  Mass. 
159,  80  N.  E.  193.  See  article  on  the 
liability  of  promoters  in  30  Harvard 
Law  Review,  39.  See  EThrich  on  Pro- 
moters. 

S.  McCord  V.  Ohio  R.  R.  Co.,  13 
Ind.  220.  And  see  supra,  §  485. 
Rights  and  certificates  on  stock  wrong- 
fully issued.  Book  28,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  338. 

9.  Gray  v.  Portland  Bank,  3  Mass. 
364;  Ang.  &  Ames,  §§  554,  555; 
Southampton  Dock  Co.  v.   Richards, 


741;  Rutland  R.  R.  Co.  v.  Thrall,  35 
Vt.  546. 

1.  lb.;  Taylor,  §  569.  The  same 
pro  raid  doctrine  applies  in  a  decrease 
of  capital  stock.  Strong  v.  Brooklyn 
R.  R.  Co.,  93  N.  Y.  426 ;  Taylor,  §  570. 

9.  MorawetE,  §  262.  The  new  sub- 
scriber is  not  properly  a  shareholder 
until,  by  issue  of  a  certificate,  or 
otherwise,  the  company  has  recogniied 
him.  lb.;  Clark  v.  Continental  Ins. 
Co.,  57  Ind.  138;  St.  Paul  R.  v.  Rob- 
bins,  23  Minn.  440. 
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§  494.  The  Contract  of  Membership,  and  Subscription  in  General. 
The  oontract  by  which  the  stockholders  of  a  corporation  are 
bound  together  is,  in  fact,  a  purely  statutory  contract ;  for  under 
the  common  law  the  right  to  form  a  corporation  is  a  special  priv- 
ilege which  only  legislation  can  confer,  and  otherwise  there  is  a 
simple  voluntary  association.^  Special  charters  and  general  acts 
of  incorporation  usually  express  specifically  how  corporations  shall 
be  formed  and  how  original  subscriptions  shall  be  received.^  The 
subscribers  do  not  become  stockholders,  strictly  speaking,  until 
the  number  of  ^ares  required  by  law  have  been  taken ;  ^  neverthe- 
less the  subscription  itself  is  a  contract  upon  consideration,  and 
the  subscription  binds  from  the  time  it  is  made.^  A  subscription 
for  shares  will  be  held  valid  if  made  in  substantial  conformity 
with  the  requirements  of  the  charter  or  act  of  incorporation.^ 

Unpaid  subscriptions  to  the  stock  of  a  corporation  constitute  a 
trust  fund  for  the  benefit  of  creditors;^  and  where  shares  are 
voted  to  a  person  as  a  bonus  and  accepted  by  him,  he  is  properly 
subject  to  the  liabilities  of  a  shareholder  who  has  taken  stock  but 
has  not  paid  for  it.' 

§  495.    Transfer  of  Stock ;  General  Mode  Considered. 

We  are  now  brought  to  the  more  common  method  of  constituting 
a  person  a  shareholder  in  a  joint-stock  corporation;  namely,  by 
means  of  a  transfer  of  its  stock.  Any  original  shareholder  may 
transfer  his  shares  to  another  person,  and  that  person  to  a  third, 


S.  Morawetz  Corp.,  §§  4,  257. 

4.  Morawets,  §  258;  Buffalo  R.  y. 
Dudley,  14  N.  Y.  337. 

5.  New  Hampshire  Central  R.  ▼. 
JohnTOn,  30  N.  H.  390 ;  Franklin  Fire 
Ins.  Co.  y.  Hart,  31  Md.  60;  Mora- 
wetz,  S  259. 

6.  Lake  Ontario  R.  y.  Mason,  16 
N.  T.  451;  Morawets,  §  260. 

7.  Ashtabula  R.  y.  fimith,  15  Ohio 
St.  328;  Morawetz,  §  269.  And  see, 
at  length,  Morawets  Corp.,  e.  iy. 


8.  Fogg  y.  Blair,  139  U.  S.  118. 

9.  Washburn  y.  Green,  133  U.  S.  30. 
See  Eichelberger  y.  Mann,  105  Va. 

774,  80  S.  E.  595  (promoter's  agree- 
ment) ;  Tooker  y.  Sugar  Co.,  80  N.  J. 
Eq.  305,  84  Atl.  10. 

Where  stock  was  legally  issued,  the 
corporation's  failure  to  giye  certifi- 
cates does  not  impair  a  stoclcholder's 
right.  Auld  y.  Caunt,  216  Mass.  381, 
103  N.  E.  933. 
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and  so  on;   and  each  new  holder  of  the  sharefi,  who  holds  them 
under  a  perfected  transfer,  takes  by  substitution  the  rights  and 
liabilities  of  the  shardolder  preoeding  him,  or  of  the  original  sub- 
scriber.    Shares  of  stock  are  transferable  on  the  general  principles 
which  have  been  elsewhere  considered,  being  capable  of  assignment 
like  other  modem  species  of  incorporeal  property,  though  by 
methods  somewhat  peculiar ;  and  one  has  also  to  consider  that  the 
mode  of  transfer  may  be  affected  by  express  provisions  contained 
in  the  charter.^     Formalities  are  often  imposed  by  the  by-laws  of 
a  corporation  in  this  respect,  which,  if  reasonable^  are  usually 
observed ;  since  all  will  admit  that  it  is  a  great  public  convenience 
for  a  corporation  to  have  books  regularly  kept,  which  may  show 
the  names  and  interests  of  its  members  and  stockholders,  and  to 
use  certificates  of  stock  which  can  be  recognized  in  the  market  as 
genuine ;  yet  a  corporation  cannot  impose  unreasonable  restraints 
upon  the  right  which  each  stockholder  has  of  disposing  of  his  own 
shares  at  pleasure,  and  any  unusual  and  onerous  restriction  of  this 
character  will  be  deemed  void.^     Formalities  expressly  prescribed^ 
however,  by  charter  or  general  enactment,  must  be  respected ;  ^ 
but,  as  we  have  seen,  the  fundamental  right  of  any  stockholder  to 
transfer  his  shares  and  let  in  others  as  members  in  his  place  is  a 
very  liberal  one/ 


1.  Supra,  §§  72-82;  Morawetz, 
§  320;  1  Red!  Railw.  3d  ed.  Ill; 
Aug.  k  Ames,  §  565;  Abb.  Dig.  Corp. 
749.  Stockholder'e  relation  contrac- 
tual, transfers  of  stock.  Book  27, 
N.  T.  Rpts.,  Bender  ed.,  note,  p.  468. 

a.  lb.;  Brightwell  v.  Mallory,  10 
Yerg.  196;  State  v.  Franklin  Bank, 
10  Ohio,  91;  Morawetz,  §  321;  Farm- 
ers' Bank  v.  Wasson,  48  Iowa,  339; 
Stebbins  v.  Pbcenix  Ins.  Co.,  3  Paige, 
350. 

Even  where  the  charter  provides  a 
mode  of  transfer,  the  disposition  of 
tbe  courts  is  to  regard  the  provision 
as  merely  directory,  bo  as  not  to  dis- 


turb a  title  acquired  fairly  in  some 
other  way,  unless,  indeed,  it  is  evi- 
dent that  the  charter  contemplated 
this  as  the  only  mode  of  transfer. 
And  if  the  express  provisions  con- 
cerning a  transfer  exist  only  in  the 
by-laws  of  the  corporation,  still  less 
reason  can  there  be  for  giving  them 
any  exclusive  force.  See  1  Bedf. 
Railw.  112,  113. 

S.  Northrop  v.  Newton  Turnpike 
Co.,  3  Conn.  544;  Union  Bank  v. 
Laird,  2  Wheat.  390;  Morawets, 
S  323. 

4.  See  §  488. 
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§  496.    The  Same  Subject 

Certificates  of  stock  are  usually  issued  in  the  first  place  by  the 
corporation,  and  have  a  blank  form  of  assignment^  accompanied  by 
a  power  of  attorney,  on  the  back  of  each  certificate;  the  selling 
party  hands  these  certificates  over  to  the  purchaser,  filling  in  and 
signing  this  blank  form ;  and  the  purchaser  presents  the  certificates 
at  the  office  of  the  company,  which  thereupon  furnishes  him  with 
fresh  certificates,  while  the  old  ones  are  canoeUed.  But  as  to  the 
essential  part  of  these  formalities  there  is  some  uncertainty,  and 
the  legislature  of  a  State  does  well  when  it  lays  down  some  explicit 
rule  on  the  subject.  For  it  is  a  general  principle  that  stock  may 
be  transferred  by  any  suitable  written  assignment ;  and  it  is  even 
held  that  a  transfer  of  stock  is  sufficient  where  the  certificate  is 
handed  over  indorsed  in  blank,  so  that  the  holder  can  fill  up  the 
back  of  the  certificate  by  writing  an  assignment  and  power  of 
attorney  over  the  signature  indorsed.^ 

But  while  the  strong  tendency  of  modem  times,  and  especially 
in  this  country,  is  towards  sustaining  the  validity  of  transfers  of 
stock  by  means  of  an  instrument  containing  blanks  to  be  filled  up, 
there  are  some  decisions  which  still  favor  the  old  English  rule, 
and  regard  with  abhorrence  the  execution  of  any  instrument  that 
leaves  important  words  to  be  afterwards  supplied.^  In  either  case 
it  seems  fair  enough  for  a  corporation  to  require  something  more 
than  an  indorsement, —  some  evidence,  in  fact,  of  authority  for 
transfer, —  before  permitting  the  transfer  to  stand  completed.^ 

§  497.    Informal  Transfer  of  Stock;  Equitable  Rights  of  Buyer. 

But  one  who  sells  stock  and  receives  consideration  for  it,  giving 
the  assignment  and  power  of  attorney  to  complete  the  transfer, 
cannot  afterwards  in  equity  set  up  any  informalities  of  the  instru- 

5.  See  Aug.  ft  Ames,  8th  ed.,  S  564,  4^31;  Day  v.  Holmes,  103  Mass.  306; 

and  cases  cited;  Kortright  v.  Buffalo  Morawetz,  §  325. 
Commercial     Bank,    20    Wend.     91;  6.  1  Redf.  Railw.  123,  124. 

Abb.  Dig.  Corp.  749 ;  Bridgeport  Bank         7.  See    Bayard    v.    Farmers',    &e., 

y.  New  York,  Ac.,  R.  R.  Co.,  30  Conn.  Bank,  52  Penn.  St.  232;  g  498,  po9t. 
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ment  to  defeat  the  purchaaer's  titla*  And  though  the  I^al  title 
to  stock  cannot  ordinarily  pass  before  a  transfer  is  made  on  the 
oorporation  book, —  provisioiiB  to  this  effect  being  now  usual  in 
corporate  charters  or  general  enactments, —  yet  an  equitable^  if 
not  a  legal  transfer  may  meanwhile  have  been  perfected  as  between 
seller  and  buyer;  for  such  proyisiouB  concerning  a  transfer  are 
for  the  security  of  the  corporation  itself  and  bona  fide  transfereea 
and  perhaps  general  creditors.'  Indeed,  a  person  to  whom  shares 
have  been  bona  fide  transferred  will  hold  them  as  against  the  seller 
without  any  certificate;  and  the  purchaser  of  stock  is  strongly 
protected  in  his  purchase;  the  main  question  being  that  of  his 
right  to  the  shares.^ 

One  who  b  thus  entitled  as  of  right  may  compel  the  corporation 
in  chancery  to  give  the  shares  to  him; ^  and  at  any  rate  equity 
will  protect  the  assignee's  interest  as  a  trust  as  against  the  as- 
signor ;  ^  and  where  the  corporation  wrongfully  refuses  to  permit 
a  transfer,  the  assignee  of  sharec  has  been  allowed  to  sue  in 
assumpsit  for  damages.^ 

§  498.    The  Same  Subject 

How  much  deference  is  to  be  paid  to  the  language  of  the  charter 


8.  Aug.  ft  Ameft»  f  564. 

9.  BUck  ▼.  Zacharie,  3  How.  483; 
Aug.  ft  Ames,  §§  3ai3,  575;  Duke  v. 
Cahawba  Nav.  Co.,  10  AU.  88 ;  Abb. 
Dig.  Corp.  750. 

1.  Taylor,  f  511.  So,  too,  one  may 
be  a  subscriber  and  liable  for  his  sub- 
scription without  haying  a  stock  oer- 
tificate.  Hawley  v.  Upt<m»  108  U.  S. 
314,  316. 

8.  MorawetE,  §§  326,  337;  Parrott 
y.  Byers,  40  Cal.  614. 

8.  Ang.  ft  Ames,  §  565;  Agricul- 
tural Bank  v.  Burr,  24  Maine,  256; 
Bank  of  Attica  v.  Manufacturers' 
Bank,  20  N.  Y.  501;  Presbyterian 
Cong.  V.  Ckrlisle  Bank,  5  Penn.  St. 
345;  Sargent  v.  Franklin  Ins.  Co.,  8 
:.  98;   Morawets,  §  326;  Otis  v. 


Gardner,  105  111.  436;  Black  v.  Zaeh- 
arie,  3  How.  488. 

4.  lb.;  Commercial  Bank  t.  Kori- 
wright,  22  Wend.  348.  See  Morawets, 
f  338,  where  objections  to  this  suit 
at  law  are  stated. 

A  seal  is  not  essential  to  the  valid- 
ity of  the  assignment  of  shares  in  a 
oorporation.  Atkinson  ▼.  Atkinson, 
8  Allen,  15.  And  the  transfer  haying 
been  made  on  the  corporation  books 
to  a  hand  fide  holder  for  yalue,  though 
^e  seller's  certificate  was  not  at  the 
time  surrendered,  it  would  appear 
that  no  subsequent  sale  or  pledge  of 
the  seller's  old  oertifloate  ean  impair 
this  holder's  title.  See  Abb.  Dig. 
Corp.  750. 
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or  statutes  relatiye  to  the  jointrstock  corporation  we  have  already 
suggested ;  and  we  may  now  add  that  the  usual  formalities  attend- 
ing a  transfer  upon  the  corporation  books  leave  little  to  the  discre- 
tion of  its  managers;  for  the  purchaser  simply  makes  known  his 
right  to  a  transfer,  and  the  register  is  made  accordingly.  To 
require  that  the  transfer  be  made  at  the  office  personally,  or  by 
attorney,  and  with  the  assent  of  the  president,  would  be,  without 
some  explicit  authority  to  that  effect  from  the  legislature,  an 
assumption  of  power  on  the  part  of  the  corporation  to  which  no 
purchaser  need  submit.^  And  even  where  the  prescribed  formal- 
ities have  been  disregarded  by  the  corporation  for  a  long  time,  a 
transfer  may  be  sustained  as  against  it  on  the  ground  of  usage.^ 

But  as  concerns  the  extent  of  transfer  which  is  requisite  to 
exempt  the  stock  from  claims  of  the  seller's  creditors,  and  still 
more  of  subsequent  transferees,  the  rule  appears  to  be  more  strin- 
gent. It  is  true  that  in  certain  States  an  assignment  and  delivery 
of  the  certificate  is  considered  effectual,  as  against  a  subsequent 
attachment  by  a  creditor  without  notice,  even  where  the  corporate 
charter  makes  the  stock  transferable  on  the  books/  The  generally 
received  doctrine,  however,  in  this  country  is,  in  substance,  that 
where  a  transfer  on  the  books  is  expressly  required,  the  title  of  the 
buyer  is  not  good  as  against  subsequent  attaching  creditors  who 
received  no  notice  of  the  sale,  unless  such  transfer  has  been  made 
on  the  books  before  the  stock  is  attached  f  or,  at  least,  unless  due 


5.  Ang.  ft  Ames,  §  567;  Sargent  Y. 
Franklin  Ins.  Co.,  8  Pick.  90;  Gil- 
bert's Case,  L.  R.  5  Ch.  559.  But 
where  the  directors  are  expressly  in- 
vested with  a  discretionary  power  to 
approve  or  disapprove  of  transfers, 
they  are  presumed  to  have  exercised 
the  discretion  fairly  and  not  capri- 
ciously, and  are  not  bound  to  state 
reasons  for  disapprowil.  Penny's 
Case,  L.  R.  8  Ch.  446. 

•.  Chan^rsburg  Ins.  Co.  v.  Smith, 


11  Penn.  St.  120;  Bargate  v.  Short- 
ridge,  5  H.  L.  Cas.  297. 

7.  Broadway  Bank  v.  McElrath,  2 
Beasl.  24 ;  Hunterdon  County  Bank  v. 
Nassau  Bank,  17  N.  J.  Eq.  496.  And 
see  Black  v.  Zacharie,  3  How.  483. 

8.  See  Pinkerton  v.  Manchester,  Ac., 
R.  R.  Co.,  42  N.  H.  424;  Fisher  v. 
Essex  Bank,  5  Gray,  373;  Pittsburgh, 
&c.,  R.  R.  Co.  V.  Clarke,  29  Penn.  St. 
146;  Skowhegan  Bank  v.  Cutler,  49 
Maine,  315;  Murphy,  In  re,  51  Wis. 
519. 
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diligence  has  been  ezerciaed  in  having  the  fcNrmilitiee  of  transfer 
completed.     The  gnmnd  on  which  the  stock  is  most  f aiiij  nmde 
subject  to  attachment  under  such  circumatancee  appears  to  be  that 
of  a  preaumed  unreasonable  delay  on  the  purchaser's  part  in  per- 
fecting his  equitable  title ;  but  other  cases,  which  deal  with  some 
specific  restriction  or  requirraient  contained  in  a  charter  or  statate, 
lay  down  the  rule  more  absolutely.'    There  is  considerable  difiw- 
ence  of  opinion  as  to  the  point  of  time  from  which  the  transfer  of 
an  equitable  title  should  be  reckoned,  as  between  such  a  purchaser 
for  value  and  attaching  creditors,  so  that  the  present  rule  with 
reference  to  stock  cannot  be  yet  considered  precise  and  positive. 
A  person  becomes  l^ally  entitled  to  shares  by  having  them  trans- 
ferred on  the  corporation  books  whether  the  certificate  has  yet 
issued  to  him  or  not.^ 

The  precautions  we  have  just  indicated  apply  to  the  case  of  a 
pledge  of  stock ;  ^  and  in  that  connection  it  is  perceived  that  where 
the  pledgee,  or  the  owner  of  a  certificate  of  stock  assigned  in  blank, 
has  confided  its  possession  to  another,  who  disposes  of  it  absolutely 
or  in  security  to  some  other  bona  fide  third  party  without  notice 
of  the  fraud,  such  pledgee  or  true  owner  may  in  many  instances 
be  debarred  from  recovery.^ 


9.  lb.;  Colt  y.  Ives,  31  Conn.  S5; 
Abb.  Dig.  Corp.  752;  1  Redf.  Railw. 
3d  ed.  152-154. 

1.  Hawley  v.  Upton,  102  U.  S.  314; 
Taylor,  §  5S7. 

a.  See  §§  395,  396. 

8.  See  Mass.  Rev.  Laws,  c.  109, 
§  37;  Gray  v.  Coffin,  9  Cush.  192;  Em 
parte  Boulton,  1  De  Gex  k  Jones,  163 ; 
Wilson  v.  Little,  2  Comst.  443.  An 
executory  contract  for  the  transfer  of 
stock  as  collateral  security  for  a  debt 
will  not  be  enforced  in  equity  to  the 
injury  of  the  other  creditors  of  one 
who   has  died  insolvent.     City  Fire 


Ins.  Co.  V.  Olmsted,  33  Conn.  476). 
See  chapter  5  on  Pledaes,  9upra;  also 
next  section. 

As  to  pledgee's  rights  in  a  sale  of 
stock  pledged,  see  Rosenblatt  v.  Wein- 
man, 230  Pa.  536,  79  AtL  710;  In  re 
T.  A.  Mclntyre,  221  Fed.  232,  137 
C.  C.  A.  88  (surplus  from  sale).  And 
see  Carlisle  v.  Norris,  215  N.  T.  400, 
109  N.  E.  564  (pledge  redeemed) ; 
Hazelden  v.  Hamer,  97  S.  C.  178,  81 
S.  E.  424. 

The  pledgee  acquires  no  better  title 
than  his  pledgor.  Chicago  Co.  v.  Na- 
tional Co.,  173  lU.  Ai^.  573. 


756 


CHAP.  IZ.] 


SHABB8   OF  STOCK. 


§   499 


§  499.  Whether  a  Stock  Certificate  May  be  Deemed  Negotiable. 
This  brings  us  to  the  inquiiy  whether  a  stock  certificate  may  be 
deemed  a  negotiable  instrument  in  any  sense  when  indorsed  in 
blank.  On  this  point  there  is  a  discordance  among  the  later  deci- 
sions; and  naturally  so,  for  stock  is  a  creature  of  general  or 
special  statute  and  conforms  to  the  organic  law  of  its  creation.  In 
some  States  a  general  statute  expressly  provides  that  as  against 
attaching  creditors  and  in  some  respects  the  corporation,  every 
sale,  assignment,  or  transfer  must  be  recorded,  and  a  new  certifi- 
cate issued  to  the  transferee;  and  under  such  rules  a  certificate  of 
stock,  though  indorsed  in  blank,  cannot  be  regarded  as  a  negotiable 
instrument.^  But  there  are  other  States  where,  no  such  legislation 
operating,  or  the  statute  importing  negotiability,  the  transfer  of 
a  certificate  in  blank  is  treated  as  carrying  to  any  bona  fide  trans- 
feree for  value,  whether  by  way  of  sale  or  pledge,  the  rights  of  one 
who  holds  all  the  indicia  of  title.^     Such  a  certificate  may  thereby 


4.  Maw.  Pub.  Sts.  (1882),  e,  105, 
§  24  (since  altered  in  favor  of  nego> 
tiability) ;  Shaw  v.  Spencer,  100 
Mass.  382;  Sewall  v.  Boston  Water 
Power  Co.,  4  Allen,  277;  Mechanics' 
Bank  v.  N.  T.  ft  N.  H.  R.,  3  Kern. 
590.  And  see  Athenaunt  Life  Ass. 
Co.  y.  Pooley,  3  De  O.  ft  J.  294; 
Merchants'  Bank  v.  Livingston,  74 
N.  Y.  223. 

5.  See  Pennsylvania  R.  R.'s  Appeal, 
86  Penn.  St.  80;  Cherry  v.  Frost,  7 
Lea,  1;  Morawetz,  §§  328-330,  and 
cases  cited;  McNeil  v.  Tenth  Nat. 
Bank,  46  N.  Y.  324.  It  can  hardly 
be  said  that  the  doctrine  of  negotiable 
or  non-negotiable  qualities  might  not 
hereafter,  as  applied  to  stock,  be 
found  modified  in  any  State  or 
country  by  the  provisions  of  some 
new  charter  or  legblative  act;  just 
as  the  question  whether  stodc  was 
real  or  personal  property  has  been 
answered  differently  in  times  pact  by 


reference  to  the  organic  law  of  such 
bodies.  And  in  the  case  of  Bank  v. 
Lanier,  11  Wall.  377,  it  wae  said  that 
stock  certificates  declaring  the  stock- 
holder entitled  to  so  many  ahareff  of 
stock,  which  can  be  transferred  on  the 
books  of  the  corporation,  in  person  or 
by  attorney,  when  the  certificates  are 
surrendered,  but  not  otherwiee, 
though  ''  neither  in  form  or  character 
negotiable  paper,"  yet  "approximate 
to  it  as  nearly  as  practicable." 

It  has  been  held  that  where  certifi- 
cates indorsed  in  blank  were  stolen 
from  the  rightful  owner  and  after- 
wards came  into  the  hands  of  a  bond 
fide  purchaser  without  notice,  the 
latter  obtained  a  valid  title  to  the 
shares.  Winter  v.  Belmont  Mining 
Co.,  53  Cal.  48.  But  see  Sprague  v. 
Cochew  Mfg.  Co.,  10  Blatchf.  173; 
Hannahs  v.  N.  Y.  Typewriting  Co., 
158  App.  Div.  620,  143  N.  Y.  S.  939; 
Long  V.  Efyinonda,  216  Mass.  595,  104 
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pa68  from  hand  to  hand,  and  the  last  holder  is  entitled  to  fill  up 
the  asfiignm^it  with  his  own  name  and  have  the  transfer  ocMn- 
pleted  on  the  books  of  the  company/  Whether  stock  is  negotiable 
in  a  sense  or  not,  the  maxim  has  sometimes  been  invoked  in  favor 
of  its  bona  fide  holder  as  against  the  owner  assigning  the  ootificate 
in  blank  and  confiding  it  to  an  agent  who  proves  dishonest,  that  of 
two  innocent  parties  he  must  suffer  who  enabled  the  fraud  to  be 


§  500.    Ttanaf er  of  Stock  in  Special  Tnatancea. 

Where  a  new  title  is  acquired  to  stock  under  some  trust,  or 
through  the  death  or  bankruptcy,  or  in  some  cases  the  marriage, 
of  the  shareholder,  the  formalities  requisite  will  depend  somewhat 


K.  E.  470.      Hie  latest  oaaeS  faimr      if  330,  002;  Johnson  t.  Underhm,  52 


largely  the  bond  fide  holder  for  value 
without  notice  of  infirmity,  as  to  eqoi- 
ties  in  all  other  reapeets.  Union 
Trust  Co.  V.  Oliver,  214  N.  Y.  517; 
Carlisle  v.  Norris,  215  K.  T.  400,  100 
N.  E.  564  ("fly  power") ;  Parkhuret 
Y.  Almy,  222  Mass.  17,  109  N.  E.  733; 
French  v.  Harding,  235  Pa.  79,  83  Atl. 
586;  Bankers'  Trust  Co.  v.  McCloy, 
100  Ark.  160,  159  S.  W.  205,  47  L.  R. 
A.  N.  B.  333.  Local  statute  may  af- 
fect the  local  rule.  Though  shares  of 
stock  are  not  fully  "negotiable  paper,'' 
the  transferee  for  value  takes  by  the 
usual  assignment  in  blank  with  a 
"fly  power,"  free  from  antecedent 
equities  undisclosed  to  him.  Austin 
V.  Hayden,  171  Mich,  38,  137  N.  W. 
317. 

Until,  however,  a  transfer  of  sihares 
has  been  executed  on  the  books,  the 
seller  remains  the  nominal  owner,  and 
should  be  treated  as  a  trustee  for  the 
buyer;  the  latter  taking  tiie  shares 
with  such  liabilities,  and  by  implica- 
tion undertaking  to  indemnify  the 
seller  in  such  respects.     Moraweti^ 


N.  T.  203;  Brigham  Y.  Mead,  10  Al- 
len, 245 ;  James  v.  May,  L.  R.  6  H.  L. 
328. 

A  corporation  w4iieh  has  issned  a 
negotiable  certificate  of  shares  should 
not  permit  a  transfer  to  be  executed 
upon  the  books  until  the  old  certifi- 
cate is  surrendered.  If  it  does  so,  it 
may  be  held  liable  to  a  bond  fide  pur- 
chaser of  the  old  certificate.  Mora- 
wetz,  §  331;  Bank  v.  Lanier,  11  Wall. 
369.  But  upon  suitable  indemnity  to 
the  company,  equity  will  grant  relief 
where  a  certificate  is  lost  or  de- 
stroyed, as  in  other  analogous  in- 
stances of  negotiable  instruments. 
Galveston  City  Co.  v.  Sibley,  56  Tex. 
269.  And  see  Houston  ^y.  v.  Van 
Alstyne,  56  Tex.  439. 

6.  Leitch  v.  Wells,  48  N.  Y.  580; 
First  Nat.  Bank  v.  Oifford,  47  Iowa, 
575;  Morawets,  §  328;  Webster  v. 
Upton,  91  U.  S.  65. 

7.  But  see  Mr.  Justice  Brewer  in 
Hammond  v.  Baitings,  134  U.  S.  401» 
408. 
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upon  ]ocal  laws  which  regulate  the  subject  Administrators  can 
execute  a  transfer,  their  letters  being  sufficient  evidence  of  author- 
ity for  that  purpose;  and  so  can  executors  generally,  and  the 
assignees  of  a  bankrupt.^  But  hb  to  trusts,  there  is  a  disposition 
sometimes  manifested  in  the  courts  to  protect  the  corporation  which 
deals  solely  with-  the  registered  owner  of  its  shares;  and  at  all 
events  the  corporation  may  take  proper  precautions  by  requiring 
the  trustee  who  seeks  to  deal  with  the  shares  to  produce  evidence 
of  his  authority.'  A  corporation  is  not  bound  to  see  to  the  appli- 
cation of  proceeds  of  its  stock ;  and  so  long  as  the  executor  or  other 
person  making  a  transfer  has  authority  to  do  so,  and  the  corporate 
officers  have  no  reasonable  ground  for  believing  that  a  misapplica- 
tion of  money  is  intended,  there  is  no  ground  of  complaint  against 
the  latter.^  But  a  corporation  has  been  held  bound  to  inquire 
whether  the  trustee  who  transfers  had  any  authority  to  make  such 
transfer.^ 

As  regards  marriage,  stock  standing  in  the  wife's  name  does  not 
belong  to  the  husband,  nor  is  he  liable  with  respect  to  it^  until  he 
has  transferred  it  to  his  own  name.^  And  a  married  woman  has 
in  these  days  the  legal  capacity  recognized  to  receive  a  transfer  of 
stock,  whether  the  consideration  proceeded  wholly  from  her  hus- 
band or  from  some  third  party/  But  a  transfer  to  an  infant  is 
held  to  leave  the  transferrer  liable;  on  the  ground  that  the  person 
succeeding  to  ediareholding  membership  must  be  one  who  can 
assume  the  shareholder's  full  legal  liability.^ 

8.  Bayard  v.  Farmers',  &c.,  Bank,         S.  Schoul.  Hub.  ft  Wife,  §  154 ;  Ar- 

52  Penn.  St.  232.  nold  ▼.  Ruggles,  1  R.  I.  165;  Slay- 

9.  lb.  maker   v.   Bank,    10   Penn.   St.   373; 
1.  Albert  v.  Savings  Bank,  2  Md.      Brown  v.  Bokee,  53  Md.   155.     And 

159 ;    1    Redf.    Railw.    3d    ed.    151 ;  see  L.  R.  7  Gh.  D.  48. 

Hutohins  ▼.  State  Bank,  12  Met  421.  4.  Keyser  ▼.  Hits,  133  U.  S.  138. 

a.  Loring  v.    Salisbury   Mills,   125  5.  Zulueta,  Re,  L.  R.  5  Gh.  444; 

Mass.  151;  Bayard  ▼.  Fanners',  Ac,  Reciprocity  Bank,  Re,  22  K.  T.   9; 

Bank,  52  Penn.  St  232 ;  Taney's  Dec.  Taylor,  §  747. 
310;  Stewait  y.  Fironan't  Ins.  Co., 

53  Md.  564. 
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§  501.    Lien  of  CoqxMnticm  on  Stock  for  Unpaid  Dnes. 

Among  the  restrictions  upon  the  transfer  of  its  stock  which  a 
corporation  may  sometimes  impose^  that  of  practically  securing 
a  lien  for  its  unpaid  dues  deserves  a  passing  notice.  That  no  lien 
upon  stock  in  favor  of  the  corporation  which  issues  it  exists  at  the 
conmion  law,  is  generally  admitted ;  ^  yet  such  an  advantage  is 
often  given  by  general  statutes  or  the  special  act  of  incorporation. 
The  policy  of  the  English  ''  C<Hnpanies  Clauses  Consolidation 
Act,''  and  of  many  of  our  American  statutes,  is  to  require  the 
payment  of  dues  to  the  corporation  before  any  valid  transfer  of 
stock  can  be  allowed.'  Local  banks  were  formerly  peculiarly 
favored  in  this  respect  among  corporations  in  our  own  country; 
though  the  same  can  hardly  be  affirmed  of  our  existing  national 
banks.^  If  a  former  owner  be  indebted  to  the  corporation,  and 
th^  charter  requires  all  such  indebtedness  to  be  liquidated  before 
a  transfer  of  the  stock,  the  corporation's  lien  for  this  indebtedness 
holds  good  against  the  debtor's  assignee.  The  effect  of  restrictions 
of  this  sort  is  rather  to  give  the  purdiaser  the  property  right  of 
the  seller,  subject  to  the  same  incumbrances,  than  to  incapacitate 
the  seller  from  disposing  of  his  stock.  And  the  lien  usually  covers 
all  assessments  due  and  payable  upon  the  stock  at  the  date  of  the 
new  transfer ;  and  it  may  apply  to  the  owner's  liability  to  pay  for 
the  amount  of  stock  subscribed,  although  the  instalments  were  not 
collected  before  the  time  of  transfer.'  While,  moreover,  a  cor- 
poration cannot  resort  to  unlawful  contrivances,  or  abuse  its  char- 
tered  privilege  in  order  to  secure  a  lien,  we  generally  find  that  this 
lien,  when  once  conferred  by  law,  receives  a  liberal  construction 


6.  MorawetE,  §  332,  and  cases  cited; 
Farmers'  Bank  ▼.  Wasson,  48  Iowa» 
340;  Sargent  v.  Franklin  Ins.  Co.,  8 
Pick.  90;  Neale  v.  Janney,  2  Cranch, 
C.  C.  188;  Vansanda  v.  Middlesex  Co. 
Bank,  26  Conn.  144. 

7.  See  Ang.  k  Ames,  §§  355,  570; 
1  Rfidf.  Railw.  111-115;  Abb.  Dig. 
Corp.  757;  Morawets,  §§  333,  334. 


8.  See   Bank  y.   Lanier,   11   Wall 
369;   chapter  on  Liens,  aupra;  Ang. 
ft  Ames,  §§  355,  569,  8th  ed. 

9.  Pittsburgh,  &c.,  R.  R.  Co.  ▼. 
Clarke,  29  Penn.  St.  146;  Ang.  ft 
Ames,  §  355,  575,  and  casea  cited; 
E9  parte  Mayhew,  5  De  6.  M.  ft  6. 
837;  Reese  v.  Bank  of  Commerce,  14 
Md.  271 ;  1  Bedf .  Railw.  3d  ed.  114. 
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in  the  oourto  and  is  held  valid  and  enforceable  against  all  the 
worlds  while,  like  other  liens,  it  may  be  lost  by  waiver.^ 

§  502.  Transfers  Made  tinder  a  Forged  Power;  Careless 
Transfers. 

If  a  corporation  allows  a  transfer  of  shares  to  be  executed  on 
its  books  without  the  consent  of  the  owner,  the  latter  will  neverthe- 
less remain  a  stockholder;  and  such  owner  is  entitled  to  have  his 
shares  replaced  on  the  books  unless  concluded  by  his  own  fraud  or 
culpable  negligence  in  the  transaction.  For,  in  general,  the  con- 
tract of  a  stockholder  in  a  corporation  cannot  be  rescinded  without 
his  own  express  or  implied  assent.^ 

So,  too,  in  registering  transfers  the  corporation  must  exercise 
due  care,  as  otherwise  it  will  be  liable  to  the  shareholder  injured ;  ^ 
and  it  must  observe,  besides,  its  own  regulations.^     But  rights  of 


1.  See  MorawetK,  §  336;  Higgs  v. 
ABsam  Tea  Co.,  L.  R.  4  Ex.  387;  Hill 
T.  Pine  River  Bank,  45  K.  H.  300; 
Hammond  ▼.  HaatingS,  134  U.  S.  401. 
A  statute  forbidding  a  stoofeholder  to 
transfer  his  stock  on  the  books  of  a 
bank  so  long  as  he  is  indebted  thereto 
does  not  prevent  the  bank  from  waiv- 
ing its  privilege  through  its  proper 
officer.  Cecil  Bank  v.  Watsontown 
Bank»  105  U.  S.  217.  So  may  a  cor- 
poration -be  estopped,  as  against  cer- 
tain third  parties,  to  assert  its  lien. 
Moore  v.  Bank  of  Commerce,  52  Mo. 
377.  But  mere  ignorance  of  the  lien 
by  a  third  party  does  not  have  this 
effect.  Hammond  v.  Hastings,  134  U. 
S.  401. 

By  virtue  of  a  l^-law  (though  qu. 
whether  the  charter  or  a  statute  must 
not,  by  implication  or  expressly,  con- 
fer authority  to  make  it)  transfers  of 
shares  may  be  prohibited  while  one  is 


indebted  to  the  company*  Morawets, 
I  332 ;  Mechanics'  Bank  v.  Merchants' 
Bank,  45  Mo.  513;  Brent  v.  Bank  of 
Washington,  10  Pet.  616.  But  no 
Such  lien  can  be  claimed  as  against 
the  honA  fide  purchaser  of  a  certifi- 
cate who  had  no  notice  of  such  by- 
law. Driscoll  V.  West  Bradley  Co., 
59  K.  Y.  109.  Dividends  declared  by 
the  company  may  be  retained  as  a 
set-off.  Hagar  v.  Union  Nat.  Bank, 
63  Me.  509;  Sargent  v.  Franklin  Ins. 
Co.,  S  Pick.  90.  See  further,  137  N. 
W.  270  (Mich.)  ;  194  Fed.  947. 

2.  Morawetz  Corp.,  §  339;  Dewing 
v.  Perdicaries,  96  U.  S.  193;  Taylor, 
§  594;  Telegraph  Co.  v.  Davenport, 
97  U.  S.  369;  Pratt  v.  Taunton  Cop- 
per Co.,  123  Mass.  110;  Hambleton  v. 
Central  Ohio  R.,  44  Md.  551. 

S.  Taylor,  §  592;  P^msylvania  R.'s 
Appeal,  86  Penn.  St.  80. 

4.  Taylor,  §  594. 
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Others  which  did  not  oome  seaaoiiably  to  its  notice  cannot  constitote 
ground  of  liahilily/ 

§  503.    Contracts  for  Stock;  Stock  Specidatioiis. 

So  great  are  the  temptations  to  fraud  where  pereons  specuJate 
largely  in  fluctuating  stocks^  that  important  questicms  are  oon- 
stantlj  arising  at  the  present  day,  with  reference  to  the  validily 
of  stock  contracts.  Speculations  in  stock  are  conducted  according 
to  peculiar  usages  which  those  outside  of  financial  circles  cannot 
readily  comprehend;  and  considering  the  great  fortunes  which 
are  so  often  at  stake,  the  favorite  modes  of  doing  such  business  are 
rather  loose;  so  that  we  find  contracting  parties  pretty  much  at 
the  mercy  of  their  brokers.^  A  contract  for  the  sale  of  stock 
should  have  a  good  consideration  to  support  it;    and  the  usual 


5.  Taylor,  §  595. 

See  as  to  the  registiy  of  transferred 
sfcock,  Husband  v.  Linehan,  16S  Ky. 
314,  181  8.  W.  1089;  Davis  Go.  ▼. 
Wihitmore,  92  Ohio  St.  44,  110  N.  E. 
518;  La  Belle  Iron  Works  v.  Quarter 
Savings  Bank,  74  W.  Va.  569,  82  S.  E. 
614;  Fourth  Nat.  Bank  v.  Manchester 
Co.,  77  N.  H.  481,  93  Atl.  661 ;  Rich- 
ards V.  Robin,  86  Misc.  528,  148  N.  T. 
S.  822 ;  Bankers'  Trust  Co.  v.  McCloy, 
109  Ark.  160,  159  S.  W.  205,  47  L.  R. 
A.  N.  s.  333  (bond  fide  bidder). 

As  to  corporate  provisions  restrict- 
ing the  transfer  of  stock,  see  Board- 
man  V.  Lorentzen,  159  Wis.  517,  149 
N.  W.  754  (directors'  right  to  pur- 
chase). Equity  will  cancel  a  fraud- 
ulent transfer.  Harper  v.  Virginian 
Ry.,  76  W.  Va.  788,  84  S.  E.  919. 

For  remedy  of  transferee  where 
registration  is  refused,  see  Spangen- 
berg  V.  Western  Co.,  166  Cal.  284,  135 
Pac.  1127;  Farrell  v.  Passaic  Water 
Co.,  82  N.  J.  E.  97,  88  Atl.  627; 
Davidson  v.  Almeda  Co.»  66  Ore.  412, 
134  Pac.  782. 


a.  One  inquiry  pertinent  to  such 
contracts  is  connected  with  the  Stat- 
ute of  Frauds.  It  was  for  some  time 
a  matter  of  doubt  in  England  whether 
eharee  in  an  incorporated  company 
were  **  goods,  wares,  or  merchandise  '* 
vrithin  the  Statute  of  Frauds,  so  aa 
to  require  an  agreement  for  iiieir 
transfer  to  be  in  writing,  where  the 
value  exceeded  a  certain  sum,  and  the 
buyer  neither  accepted  nor  received 
any  part,  nor  gave  something  in  ear- 
nest to  bind  the  bargain,  or  in  part 
payment.  But  it  would  now  appear 
that  such  shares  are  not  within  the 
statute,  and  that  no  written  memo- 
randum is  necessary.  Wms.  Pers. 
Prop.  5th  Bng.  ed.  186,  209;  Humble 
y.  Mitchell,  11  Ad.  ft  E.  205 ;  Duncuft 
y.  Albrecht,  12  Sim.  189.  In  Massa- 
chusetts the  law  is  decided  otherwise ; 
and  9uch  agreements  must  be  in  writ- 
ing, on  the  groimd  that  the  contract 
is  one  for  the  sale  of  goods,  wares,  or 
merchandise.  Tisdale  v.  Harris,  20 
Pick.  9;  Baldwin  v.  Williams,  3  Met. 
365.    See  po$t,  vol.  ii.,  pt.  vi. 
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rules  apply  as  in  other  contracts.'  And  where  such  a  contract  is 
tainted  with  fraud,  courts  will  set  it  aside,  notwithstanding  the 
parties  used  words  which  might  be  thought  susceptible  of  two 


meanings 


8 


§  504.    The  Same  Subject 

In  these  days  we  often  hear  of  persons  who  attempt  to  make 
what  is  called  ''  a  comer  "  in  stock ;  which  is,  as  we  understand 
it,  to  buy  in  secretly,  by  a  combination  of  funds,  the  stock  of  some 
company,  and  force  its  sudden  rise  in  the  market  by  reason  of  the 
scarcity  thus  occasioned ;  the  object  being  to  profit  by  selling  out 
again  before  the  stock  falls,  as  it  soon  must,  once  more  to  its 
natural  level.  Such  agreements  are  declared  to  be  illegal,  like 
betting  contracts.' 

The  buyer  who  is  interested  in  the  rise  of  stocks  has  long  been 
known  among  financiers  as  a  btdl;  the  corresponding  seller  inter- 
esfted  in  depressing  stock  is  a  hear;  either  party,  if  unable  to  pay 
his  difference,  becomes  a  lame  duck;  and  the  stock  business  is 
often  conducted  on  the  basis  of  a  mere  nominal  sale  and  transfer 
at  some  future  day,  the  difference  between  the  then  ruling  rates 
and  those  agreed  upon  being  made  up  by  the  losing  party.     It  is 


7.  See  Abb.  Dig.  Corp.  763;  Aug. 
ft  AnwSy  §  563. 

8.  Thus  an  agreement  to  transfer 
stock  is  not  satisfied  by  a  transfer  of 
half-paid  stock  to  that  nominal  amount 
when  the  certificate  was  taken  on  a 
supposition,  fraudulently  induced,  that 
it  represented  full^aid  stock.  John- 
son v.  Hathom,  2  Keyes,  477.  And 
see  Gore  v.  Mason,  18  Me.  84.  If  one 
agrees  to  sell  to  another  a  number  of 
shares  at  a  future  day,  having  that 
number  at  the  time  of  making  the 
agreement,  he  is  free  to  sell  them  be- 
fore the  day  to  a  third  person;  for 
•imless  the  oontract  was  for  the  sale 
of  those  particular  shares,  he  com- 


plies with  the  agreement  sufficiently 
by  having  the  requisite  number  on 
hand  to  transfer  when  the  time  comes. 
Frost  V.  Clarkson,  7  Cow.  25;  Hare 
V.  Waring,  3  M.  ft  W.  362;  1  Redf. 
Railw.  127. 

9.  Accordingly,  where  one  had  au- 
thorised another  to  use  a  fund  in  the 
hands  of  the  latter,  and  belonging  to 
the  former,  for  these  purposes,  it  was 
held  that  he  could  not  recover  by 
buit  what  had  been  actually  thus 
expended,  but  only  the  balance  re- 
maining, as  for  money  had  and  re- 
ceived. Sampson  v.  Shaw,  101  Mass. 
145. 
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peiceiyed  that  under  these  cJrouinwtaTioeft  the  managiiig  offi- 
oers  of  a  company,  if  sufficiently  unprincipled,  have  special  opptx^ 
tunities  for  making  money  in  stock  speculations  from  their  intiniate 
knowledge  of  its  condition;  and  such  is  too  frequently  found  to 
be  the  result,  as  defrauded  stockholders  can  testify.  The  gambling 
feature  of  stock  speculations,  as  manifested  in  the  case  of  those 
who  figure  upon  a  natural  rise  or  fall  of  stocks  or  securities  accord- 
ing to  the  fluctuations  of  trade  and  public  confidence,  was  early 
noticed  by  the  legislators ;  and  attempts  have  been  made,  both  in 
England  and  parts  of  i^is  country,  to  suppress  the  so-called 
''  infamous  practice  of  stock-jobbing "  by  the  strong  arm  of  the 
law ;   but  such  legislative  efforts  usually  prove  abortive.^ 

§  505.    The  Same  Subject ;  Sales  Through  Brokers. 

Those  who  purchase  and  sell  stocks  *act  usually  through  the 
medium  of  others.  Stockbrokers  are  the  usual  agents  in  such 
transactions;  and  English  writers  speak  of  the  professional 
'^  stock-jobber  "  as  one  who  supplies  the  public,  through  the  medium 
of  the  brokers,  with  money  or  stock  to  the  exact  amount  they 
require,  taking  a  commission  for  his  services.^  But  this  business 
appears  not  to  be  quite  so  minutely  subdivided  in  the  financial 
centres  of  the  United  States.  The  Stock  Exchange  in  England, 
and  the  Brokers'  Board  with  us,  establish  rules  and  sanction  cer^ 


1.  The  most  famouB  of  these  acti 
(since  repealed)  is  Sir  John  Bar- 
nard's Statute,  which  was  passed  in 
the  reign  of  George  II.;  Stat.  7  Geo. 
II.,  c.  8.  This  act  was  directed  espe- 
cially against  the  practice  of  fictitious 
bales  of  stock  for  a  future  time, 
where  the  seller  had  not  the  stock  he 
sold,  neither  intended  to  procure  it; 
and  the  buyer  had  no  intention  to 
purchase  the  amount  he  contracted 
for;  while  the  real  and  only  object 
of  the  parties  was,  that  if  the  stock 
should  rise  the  seller  should  pay  the 
buyer  the  difference  occasioned  by  the 


increase  in  price,  and  should  it  Ml 
the  buyer  should  pay  the  seller  the 
difference  occasioned  by  the  increase. 
See  Wms.  Pers.  Prop.  5th  Eng.  ed. 
185.  A  similar  statute  formerly  ex- 
isted in  New  York,  which  is  also  re- 
pealed. See  Thompson  v.  Alger,  12 
Met.  428;  Washburn  v.  Franklin,  28 
Barb.  27.  The  great  difficulty  found 
with  such  l^sjation  is  that  it  inter- 
feres too  much  with  the  operations  of 
legitimate  traffic  to  work  well  in 
practice. 

2.  Wms.  Pers.  Prop.  5th  Eng.  ed. 
186. 
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tain  usages  which  may  materially  affect  the  mutual  contracts  of 
the  general  public ;  for  wherever  a  rule  or  usage  bo  established  Is 
not  unreasonable  in  itself  it  binds  those  dealing  there^  both  mem- 
bers and  others  who  appear  through  members  in  stock  transaction.^ 
Yet  as  rules  among  brokers  are  not  always  found  to  be  reasonable^ 
so  far  as  their  own  customers  are  concerned^  there  are  same  recent 
iuBtances  in  which  sharp  practice,  under  the  name  of  brokers' 
usage,  fails  of  protection  in  the  courts.^  Brokers,  after  all,  are 
but  agents;  and  unless  special  agreement  varies  the  rule,  it  is 


8.  Duncan  v.  Hill,  L.  R.  6  Ex.  255; 
Grisflell  v.  Bristowe,  L.  R.  3  G.  P. 
112. 

4.  ThuB,  it  ifl  decided  in  MaMachu- 
setts  that  the  order  of  a  cuAtomer  to 
buy  stock  deliverable  to  him  at  any 
time  within  a  certain  period,  at  hia 
own  option,  does  not  authorize  his 
broker  to  purchase  the  stock  for  him- 
self at  an  intermediate  period,  and 
then  delievr  it  to  the  customer  when 
called  for,  at  an  advanced  price  and 
interest  besides  the  usual  commis- 
sion; and  thi«  notwithstanding  a 
usage  among  brokers  to  that  effect. 
Day  V.  Holmes,  103  Mass.  306.  And 
in  New  York  it  is  held  by  a  majority 
of  the  Court  of  Appeals  that  where 
etockt^rokers,  at  a  customer's  request, 
and  on  his  behalf,  though  in  their 
own  names  and  with  their  own  funds, 
purchase  certain  stocks, —  he  deposit- 
ing with  them  a  "margin"  which  is 
to  be  "  kept  good  "  and  they  "  carry- 
ing" the  stock  for  him, —  the  stock 
is  the  customer's  property,  pledged 
in  a  manner  to  them  as  security  for 
their  advances;  and  that  they  have 
no  right  to  sell  the  stock  without 
notice  whenever  by  its  fall  the  "  mar- 
gin" is  exhausted.  Markham  v. 
Jaudon,  41  N.  T.  235.    But  see  fur- 


ther, as  to  "margin"  transactioiuiy 
Sohoul.  Bailm.,  $  233.  In  general  tiie 
broker  of  a  buyer  has  no  right  to 
profit  as  the  secret  broker  of  the 
seller,  or  as  himself  the  undisclosed 
seller.  Kimber  v.  Barber,  L.  R.  8  Ch, 
56.  In  other  words,  while  reasonable 
usages  and  rules  of  the  Brokers'  Board 
may  control  a  stock  contract,  the 
parties  being  ordinarily  presumed  to 
•have  acted  with  reference  thereto,  the 
agent  must  not  absorb  the  functions 
of  his  principal,  nor  speculate  for  his 
private  benefit  with  property  which 
belongs  to  a  customer. 

There  are  numerous  other  recent 
cases  affecting  the  rights  of  stock- 
brokers, which  we  need  not  particu- 
larly notice,  further  than  to  remark 
that  the  liability  for  purchasing  spu- 
rious sharei^,  which  are  issued  fraudu- 
lently by  a  corporation,  does  not  ap- 
pear to  rest  upon  a  broker  who  has 
bought  in  good  faith  what  purported 
to  be  genuine  on  their  face,  but  rather 
upon  the  seller  of  the  shares  who  is 
represented  in  the  transaction.  See 
Brown  v.  Phelps,  103  Mass.  313; 
Mazted  v.  Paine,  L.  R.  6  Ex.  132; 
Durant  v;  Burt,  9S  Mass.  161 ;  Addis. 
Gont.  5th  ed.  191;  Cruse  v.  Paine, 
L.  R.  4  Gh.  441. 
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the  principara  judgment  that  ahonld  oontiol  in  the  pnidiaae  and 
sale  of  stocks.' 

§  506.    False  Representationa  by  Directors  Tn^nrjtur  Sale  of 
Stock. 

Where  the  directors  of  a  company  have  made  false  representa- 
tions concerning  the  state  of  the  corporate  affairs  for  the  purpose 
of  influencing  the  sale  of  shares  at  an  undue  price ;  and,  in  general, 
wherever  there  are  fraudulent  practices  on  the  part  of  Twaimging 
agents  or  managing  stockholders,  and  sales  have  been  wrongly 
induced  in  consequence,  equity  will  afford  relief.^  And  among 
the  most  palpable  frauds  of  this  kind  is  that  of  declaring  dividends 
where  there  are  no  profits  to  be  divided  up,  and  their  payment  is 
actually  made  out  of  the  capital  stock.  But,  to  constitute  a  fraud 
in  such  cases,  the  parties  must  ordinarily  stand  upon  an  unequal 
footing;  for  where  both  those  who  misrepresent  and  those  who 
suffer  by  the  misrepresentation  are  under  the  same  delusion  as  to 
the  value  of  the  shares,  interference  on  the  ground  of  fraud  would 
be  hardly  admissible.^ 

§  507.    Transfer  of  Stock  on  Execution  Sale,  etc 

Shares  of  stock  cannot  by  the  common  law  be  transferred  by 
sale  on  execution ;  certainly  not  where  the  incorporeal  right  which 
they  evidence  is  an  incident  to  personal  property  instead  of  real 
estate.  Nor,  for  similar  reasons,  can  one's  stock  be  subjected  to 
the  process  of  garnishment  or  trustee  process.  But  the  rule  is 
very  generally  changed,  to  a  considerable  extent,  by  l^slation; 
and  in  most  of  our  leading  States  there  are  statute  regulations 
concerning  the  attachment  and  sale  of  stock  on  execution,  which 
should  be  carefully  followed.* 

5.  Qaligher  t.  Jones,  129  U.  8. 193.  8.  Howe  y.  Starkweather,  17  Man. 

6.  1  Redf.  Railw.  3d  ed.  138-143;  240 ;  Bingiham  y.  Rushing,  5  Ala.  403 ; 
Stainbank  y.  Femley,  9  Sim.  559;  Ang.  ft  Ames,  §§  5S8,  5S9 ;  Wnu.  Pers. 
Bums  y.  Pennell,  2  H.  Ld.  Cas.  497.  Prop.  17th  Eng.  ed.  107. 

7.  lb.;  2  Kent  Com.  469;  1  Story 
£q.  Jur.,  §  142. 
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§  508.    Preference  Shares  or  Preferred  Stock ;  Scrip,  *'  Rights,*' 
etc. 

Preference  shsires^  or  shares  in  preferred  stock,  confer  special 
privileges  or  benefits  upon  the  holder,  creating  a  perpetual  charge 
upon  the  income  of  the  company,  unless  expressed  after  a  more 
limited  tenor.  The  rights  of  a  preferred  member  are,  in  import- 
ant aspects,  those  of  a  creditor;  but  every  issue  of  preferred  stock 
depends  upon  its  own  express  provisions  and  the  terms  of  legisla- 
tive sanction.'  Preferred  stock,  is  properly  created  in  any  case  by 
authority  of  law  and  in  pursuance  of  the  terms  of  the  corporate 
charter;  and  while  the  claim  to  issue  it  is  sometimes  deduced 
as  an  incident  to  the  power  of  borrowing  money,  the  general  doc- 
trine appears  to  be  that  express  authority  srhould  have  been  con- 
ferred. Preferred  stock  takes  priority  over  the  common  stock, 
and  is  first  entitled  to  dividends*  from  the  profits,  which  may  or 
may  not  be  made  cumulative.^ 

^'  Scrip  "  is  a  kind  of  certificate  sometimes  issued  in  England 


9.  Morawetz  Corp.,  §§  Z5Z,  853; 
Henry  y.  Great  Northern  R.,  4  K. 
k  J.  1,  21;  L.  R.  5  Eq.  519;  In  re 
Baogor  Slab  Co.,  L.  R.  20  Eq.  59; 
Bates  y.  Androeooggin  R.,  49  Me.  491 ; 
St.  John  y.  Erie  R.,  22  Wail.  136. 

1.  Field  Corp.,  §  121;  E»  parte 
Worth,  4  Drew,  529;  MoraweU, 
§§  230,  353 ;  Kent  y.  Quicksilyer  Min- 
ing Co.,  78  N.  Y.  159,  and  cases  cited 
po8t,  §  510;  Field  y.  Lamson  Co.,  162 
Mass.  388.  Whether  a  corporation 
may,  on  the  first  issue  of  its  stock, 
diyide  into  classes,  issuing  part  as 
preferred  stock  without  express  au- 
thority of  law,  is  undecided.  See 
Taylor,  §  571;  Kent  y.  Quicksilyer 
Co.,  78  N.  Y.  159. 

As  a  rule  the  rights  of  preferred 
stockholders  depend  upon  the  particu- 
lar corporate  contract  or  undertaking. 
Equitable  Soo.  of  U.  S.  ▼.  Union  Pac. 


Ry.  Co.,  2>12  N.  Y.  360,  106  N.  E.  92, 
L.  R.  A.  1915  D.  1052,  n.,  affirming 
162  App.  Diy.  81,  147  N.  Y.  S.  382 
(common  Stockholders  take  extra 
diyidends  exclusiyely) ;  Warren  y. 
Queen  ft  Co.,  240  Pa.  152,  87  Atl.  595 
(no  dividend  where  no  profits) ;  Lee 
y.  Fisk,  222  Mass.  418,  109  N.  E.  833 
(contract  of  company  binding) ;  Spear 
y.  Rockland  Co.,  113  Me.  285,  93  Atl. 
754;  Boston  Trust  Co.  y.  Adams,  219 
Mass.  175,  106  N.  E.  590  (preferred 
stockholder  not  strictly  a  "cred- 
itor"); Shaffer  y.  McCulloch,  192 
Fed.  801,  113  C.  C.  A.  535;  Niles  y. 
Ludlow  Valye  Co.,  196  Fed.  994; 
Niles  y.  Ludlow  Valye  Co.,  202  Fed. 
141,  120  C.  C.  A.  319;  American 
Foundries  y.  Lasear,  204  Fed.  204, 
124  C.  C.  A.  231;  Stirling  y.  H.  F. 
Watson  Co.,  241  Pa.  105,  88  Atl.  297 
(redemption  of  preferred  stock). 


767 


§  509 


THS  LAW  OV  TMMBOHAL  PBOPXBTT.  [PABT  HI. 


by  tibe  piojecton  of  compaxiiesy  eatitling  the  holder  to  beocmie  a 
member  and  stockholder  of  a  future  company.^  In  thie  coimtzy, 
"  right&y"  too,  are  issued  under  certain  lesser  circumstances,  as  in 
declaring  a  stock  dividend  or  in  enlarging  the  amount  of  stock; 
so  as  to  entitle  the  holder  to  new  shares  of  stock;  and  these  ri^ts 
are  sold  by  a  stockholder  in  lieu  of  the  stock  itself,  as  scrip 
ba^ 


§  509.    Rights  of  a  Stockholder ;  Membership,  Voting,  etc 

Thirdly,  as  to  the  rights  of  a  stockholder.  It  should  be  r»n«n- 
bered  that  all  holders  of  stock  in  a  corporation  stand  in  a  twofold 
relation:  they  are  parties  investing  in  the  stock  of  a  fictitious 
being;  and,  again,  they  are  component  parts  or  members  of  that 
fictitious  being.  They  control  and  enjoy  the  property  in  stock 
with  its  income;  but,  besides,  they  ultimately  control  the  bu^ess 
in  which  they  invest,  and,  if  chosen  on  the  board  of  directors, 
aid  in  its  immediate  management.  Consistently  with  the  number 
of  shares  represented,  stockholders  have  equal  rights  as  well  as 
equal  liabilities.^  These  rights  the  courts  will  enforce;  The 
stockholder  cannot,  however,  bring  suit  for  injury  to  his  interests 
himself,  but  suit  must  be  brought  in  the  name  of  the  corporation, 
unless  the  stockholder  shows  that  the  injury  was  caused  by  those 
in  control  of  the  corporation  and  that  he  has  exhausted  all  other 
means  of  forcing  them  to  act.^ 

An  important  right,  then,  as  incidental  to  holding  stock,  is 


%.  See  Field,  §  122,  and  cases  cited ; 
Penobscot  R.  v.  Dummer,  40  Me.  172 ; 
Buffalo  R.  R.  y.  Dudley,  14  N.  Y. 
336;  Eastern  Co.  v.  Vaughan,  14  N. 
Y.  546;  Watkins  ▼.  Eames,  9  Gush. 
537;  Midland  G.  W.  R.  y.  Gordon,  16 
M.  ft  W.  804. 

8.  Bankers'  Trust  Co.  ▼.  Dietc  Co., 
155  App.  Diy.  594;  Schmidt  y.  Mar- 
coni Co.,  86  N.  J.  L.  183,  90  Atl.  1017. 

4.  Morawets,  §§  374-380;  supra, 
§  222. 


5.  Smith  y.  Hurd,  12  Met  (Mass.) 
371;  Bartlett  y.  New  York,  New 
Hayen  and  Hartford  R.  Co.,  221  Mass. 
530.  See  General  Rubber  Co.  y.  Bene- 
dict, 149  N.  Y.  Supp.  880,  164  N.  Y. 
App.  Diy.  332,  where  action  by  the 
stockholder  was  allowed  on  his  show- 
ing that  the  wrongdoer  was  simulta- 
neously yiolating  a  duty  he  owed  per- 
sonally to  the  stoekiholder. 
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that  of  voting  at  the  corporate  meetiiigB  on  matters  of  bosineeB 
there  presented,  and  particularlj  in  the  election  of  directors  or 
other  managing  officers/  The  transfer-book  generally  determines 
the  right  of  voting  at  this  day  accordingly.  The  old  common-law 
rule,  applicable  etill  to  public  corporations,  is  that  voting  must  be 
in  person.  But  the  laws  which  relate  to  joint-stock  corporations 
usually  confer  the  right  to  vote  by  proxy;  though  it  would  seem 
that,  independently  of  legislative  sanction,  voting  by  proxy  is 
not  allowable  where  an  election  depends  upon  the  exercise  of 
judgment' 

A  trustee  who  holds  stock  in  that  character  for  the  benefit  of 
others  may  vote;  and  so  may  executors  and  administrators  by 
right  of  representation.'  But  a  trustee  who  has  no  substantial 
interest,  and  merely  holds  shares  in  trust  for  the  benefit  of  the 
corporation,  has  no  right  to  vote  upon  such  shares.'  An  equitable 
assignment  does  not  effect  a  change  of  membership;  and  hence 
a  seller  of  shares  may  vote  upon  them  until  a  transfer  has  been 
duly  recorded.*  A  pledgor  of  stock  retains,  moreover,  the  right 
to  vote  on  his  shares  before  the  security  is  enforced  and  title 
becomes  absolute  in  the  pledgee.^     If  stock  owned  by  a  partnership 

6.  Right  to  vote  »tock  pledged  or      Matter  of  North  Ferry  Co.,  63  Barb, 
transferred.     Book   17,  N.  Y.  Rpts.,      556;   Wilson  y.   Central  Bridge  Co., 


Bender  ed.,  note,  p.  962. 

7.  Ang.  A  Ames,  §§  113,  129,  130; 
Overseers  of  the  Poor  v.  Sears,  22 
Pick.  122 ;  2  Kent  Com.  295,  n. ;  Mar- 
awetz,  §  360;  Taylor  v.  Griswold,  14 
N.  J.  L.  222.  Whether  a  by-law  alone 
can  confer  the  right  to  vote  by  proxy, 
see  Morawetz,  §  360.  At  common  law 
it  seema  that  each  shareholder  is  en- 
titled to  but  one  vote;  but  the  stat- 
utes relating  to  joint^stock  corpora- 
tions usually  allow  every  shareholder 
a  vote  upon  each  share  held  by  him. 
Taylor  v.  Qriswold,  supra;  Morawets, 
§  360;  Taylor,  §§  579,  580. 

8.  In  re  Barker,  6  Wend.  509; 
Bailey  v.   HoUister,   26  N.   Y.    112; 


9  R.  I.  590. 

9.  Ang.  A  Ames,  §  131;  American 
Railway  Frog  Co.  v.  Haven,  101 
Mass.  398;  Brewster  v.  Hartley,  37 
Cal.  16;  Vail  v.  Hamilton,  20  Hun, 
355.  In  general  a  corporation  can- 
not hold  its  own  shares  in  such  a 
sense  as  to  be  able  to  vote  upon  them, 
lb.;  Morawetz,  §  361.  ^ 

1.  Morawetz,  §  360;  O^eil  v.  Nat. 
Bank,  46  N.  Y.  332. 

a.  Ang.  ft  Ames,  §  132;  Merchants' 
Bank  v.  Cook,  4  Pick.  405;  Hoppin 
V.  Buffum,  9  R.  I.  513;  McDaniels  v. 
Flower  Co.,  22  Vt.  274;  McHenry  v. 
Jewett,  26  Hun,  453;  Schoul.  Bail- 
ments, §  216. 
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stands  in  the  name  of  one  member,  and  he  dies,  the  surviving 
member,  and  not  the  administrator  of  the  deceased,  has  the  rij^t 
to  vote  thereon.^  But  a  corporation  cannot  vote  upon  the  shares 
which  it  owns  of  its  own  stock.^ 

All  stockholders  have  in  general  a  right  to  examine  the  books 
of  the  corporation  at  reasonable  times;  but  althou^  the  statute 
expressly  gives  the  stockholder  a  right  to  inspect  the  books  at  any 
time,  still  the  court  will  not  enforce  thb  right  where  it  appears 
that  the  purpose  of  the  stockholder  in  d^nanding  it  is  inimical 
to  the  corporation*' 

§  509a.    Voting  Trusts. 

The  desire  of  groups  of  stockholders  to  control  the  policy  of 
corporations,  especially  when  they  are  undergoing  business  trou- 
bles, has  led  to  the  formation  of  voting  trusts,  by  placing  such 
stock  in  the  hands  of  a  trustee  under  an  agreement  giving  him 
the  right  to  vote  the  stock  for  a  certain  period.  This  results  in 
the  creation  of  a  real  trust  of  the  stock,  but  one  subject  to  the 
objection  that  it'  really  is  contrary  to  the  whole  theory  of  corpo- 
rate organization.  As  a  result  the  courts  have  usually  viewed 
these  trusts  with  suspicion*  In  some  jurisdictions  they  are  abso- 
lutely void  as  being  contrary  to  public  policy ;  ^  as  an  irrevocable 
proxy  involving  a  restrain  on  alienation ;  ^  or  as  separating  the  vot- 
ing power  from  the  beneficial  interest.^     Some  courts  have,  how- 

8.  Allen  \.  HUI,  16  Cal.  113.  5.  People  v.  American  Press  Asso- 

4.  This  is  a  rule  of  public  policy;  elation,  133  N.  Y.  Supp.  216. 
and  the  device  of  putting  the  shares   .      6.  Lutiiy    y.     Ream,     (IlL),     110 

in  some  person's  name  as  trustee  does  N.   E.   373;   Harvey  v.   Linville  Im- 

not   remove   the   disability.     Taylor,  provement  Co.,  118  N.  C.  693,  24  8.  E. 

§    136;    American    Ry.    Frog.    Go.   v.  480;  Bridges  v.  First  National  Bank, 

Haven,  101  Mass.  398;  Vail  v.  Ham-  152  N.  C.  293,  67  S.  £.  770;  White 

ilton,  85  N.  Y.  453 ;  note  9upra,  v.  Thomas  Inflatable  Tire  Co.,  52  N. 

See  further,  Hyams  v.  Calumet  Co.,  J.  Eq.  178,  28  Atl.  75. 

221  Fed.  529, 137  C.  C.  A.  239  (minor-  7.  See  Warren  v.  Pirn,  66  N.  J.  Eq. 

ity   stodcholders  aided   by   proxies) ;  353,  59  Atl.  773. 

Newburyport  Bank  v.  Brookline,  220  8.  Hanr^  v.  Linville  Improvement 

liasft.  300,  107  N.  S.  997    (ri^t  to  Co.,  118  N.  C.  693,  24  S.  E.  489. 
inspect  the  books) . 
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ever,  upheld  them  wheneyer  they  appear  to  be  fonned  with  a 
proper  purpoee  for  ihe  proteetion  of  the  etookholders,'  eepeeially 
in  case  of  reorganisation;  and  in  aome  States  they  have  even 
received  legislative  sanction.^ 


§  510.    Stockholder'a  Right  to  Dividmda. 

Viewing  the  ahareholder  as  an  investing  party,  we  find  that, 
besides  the  right  to  dispose  of  his  share  by  transfer,  which  has  been 
recently  discussed,  and  which  includes  the  usual  rights  of  gift, 
sale,  and  bailment,  he  has  the  right  of  drawing  a  proportional 
share  of  the  profits,  which  are  periodically  declared  under  the  name 
of  dividend ;  and  in  case  the  company  is  wound  up,  and  the  capital 
stock  becomes  divided  among  the  members  of  the  corporation,  he 
is  also  entitled  to  that  proportion  which  his  stock  bears  to  the 
whole  number  of  ehares.  Dividends  must  be  made  impartially 
and  equally,  preferring  no  class  unfairly  above  another ;  otherwise, 
equity  may  interfere  and  order  a  readjustment^  To  this  rule 
there  is,  however,  an  exception  made  in  the  case  of  preferred  stock ; 
for  there  ia  a  special  agreement  raised  with  such  holders^  by  which 
they  receive  rather  a  periodical  payment,  or  what  might  be  called 
a  preferred  dividend,  than  a  dividend  ae  ordinarily*  understood.^ 

9.  Greene  y.  Nash,  85  Me.  148,  26      St  John  v.  Erie  ST.,  22  Wall.   136; 


Atl.  1114;  Bayer  v.  Neabitt,  227  Pa. 
St.  398,  76  Atl.  103;  Thompaon-Star- 
rett  Co.  ▼.  Ellis  Granite  Co.,  86  Vt 
282,  84  Atl.  1017. 

1.  Md.  St.  1908,  c.  240;  N.  Y.  Cous. 
Laws,  1909,  c.  28,  §  25.  Agreements 
to  restrain  voting  of  stock.  Book  30, 
N.  Y.  RptS.,  Bender  ed.,  note,  p.  622. 

a.  Brightwell  v.  Mallory,  10  Yerg. 
196;  Ang.  k  Ames,  §  557;  Ryder  y. 
Alton,  &e.,  R.  R.  Co.,  13  111.  516; 
Morawetz,  §§  374,  405. 

8.  Bates  v.  Androscoggin  R.  R.  Co., 
49  Maine,  491 ;  Taf t  v.  Hartford,  Ac., 
R.  R.  Co.,  8  R.  I.  310;  Pittsburg  R. 
y.  Allegheny  Go.,  63  Penn.  St.  126; 


Thompson  v.  Erie  R.,  45  N.  Y.  468. 
See  supra,  §  508^  Payments  or  in- 
terest on  preferred  stock  can  only  be 
made  out  of  profits  hand  fide  earned, 
lb.  And  see  Taylor,  §  565.  But  the 
directors  have  not  the  broad  discre- 
tion to  declare  or  withhold  a  divi- 
dend as  in  the  case  of  ordinary  stock ; 
and  courts  of  equity  will  here  insist 
upon  payment  according  to  the  terms 
of  the  contract,  if  the  current  earn- 
ings permit  of  it.  Field  Corp.,  §  121, 
and  cases  cited ;  St.  John  v.  Erie  Co., 
22  Wall.  136.  Dividends  on  preferred 
stock  are  naturally  cumulative,  and 
take  full  precedence  of  ordinary  divi- 
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Bat  a  preferred  stockholder  should  be  allowed  to  participate  in 
a  stock  dividend  which  represents  aoenmulated  earnings  above 
the  preferred  dividend,  just  as  he  would  be  entitled  to  share  in  a 
cash  distribution  as  he  has  a  right  to  insist  that  his  pit>porti<mate 
share  in  the  control  of  the  company  be  preserved.^  To  pay  divi- 
dends out  of  capital,  and  indeed  from  anything  except  actual 
profits  and  earnings,  should  be  authorised  specially  by  law;  and 
in  fact,  when  dividends  are  declared  simply  as  such,  but  paid  out 
of  the  capital,  the  corporation  may  be  pronounced  a  fraud  upon 
the  community/  The  net  earnings  should  be  considered,  by  de- 
ducting expenses  from  gross  receipts ;  and  the  payment  of  interest 
periodically  accruing  upon  bonded  debt  should  be  paid  from  these 
net  earnings  before  a  dividend  can  be  properly  declared.^ 

The  duty  which  rests  upon  a  corporation  of  declaring  dividends, 
where  profits  are  in  hand,  is  indefinite  and  diacretionaryy  thou^ 
it  doubtless  exists;  and  the  right  to  compel  that  duty  belongs  rather 
to  the  community  of  members,  or,  if  government  be  thereby  de- 
frauded of  the  opportunity  to  tax,  to  the  public  especially,  than  to 
any  particular  member  of  the  corporation*  Not  even  a  preferred 
shareholder  can  claim  a  dividend  simply  because  profits  exist.  ^ 
Profits  might  be  bona  fide  applied  at  discretion  in  payment  of 
floating  or  funded  debts,  or  to  develop  the  corporate  business; 
but  if  a  dividend  or  distribution  of  profits  be  wrongly  withheld, 
any  aggrieved  stockholder  may,  as  a  last  resort,  seek  relief  in 
equity.^     When,  however,  a  dividend  is  once  declared,  it  becomes 


dendfl.  But  tbey  may  be  issued  as 
definitely  upon  a  ncm-cumulatiTe  or 
qualified  basis.  See  Bailey  v.  Rail- 
road Co.,  17  V^all.  96;  Hazeltine  v. 
Railroad  Ck).,  79  Me.  411 ;  New  York, 
fto.»  R.  R.  V.  Nickals,  119  U.  a  296. 

4.  Jones  v.  Ck)noord.&  Montreal  R. 
CJa,  67  N.  H.  119,  38  Atl.  120;  Gor- 
don ▼.  Richmond  ft  R.  Co.,  78  Va.  501. 
See,  however,  Niles  v.  Ludlow  Valve 
Mfg.  Co.,  202  Fed.  141,  20  C.  C.  A. 
319. 


6.  PaineBville  R.  R.  Go.  y.  King,  17 
Ohio  St.  534.  As  to  the  rule  applica- 
ble to  the  holder  of  "preferred  and 
guaranteed  stock,"  see  Taft  v.  Hart- 
ford, &c.,  R.  R.  Co.,  8  R.  I.  310. 

6.  Mobile  R.  v.  Tennessee,  153 
U.  8.  486. 

7.  New  York,  Ac.,  R.  R.  ▼.  Nickals, 
119  U.  S.  296;  Field  y.  Lamson  Co., 
27  L.  R.  A.  136,  n.,  162  Mass.  388. 

8.  MorawetE,  S  348 ;  Pratt  v.  Pratt, 
33   CoDO.    446;    Smith   v.   Prattville 
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a  debt  due  from  the  corporation  to  the  individual  stockholder ;  and^ 
as  it  is  said,  the  right  to  the  profits  becomes  individualized,  while 
the  duty  to  distribute  in  certain  proportions  becomes  attached  as 
a  right  to  each  member  distributivelj.'  Accordingly,  where  a 
dividend  is  declared,  and  the  money  is  deposited  in  a  bank,  and 
the  bank  fails,  it  is  held  that  the  corporation  must  pay  to  the 
stockholders  notwithstanding.^  For  the  dividend  is  strictly  de- 
mandable  by  each  stockholder  at  the  office  of  the  company;  and 
where  it  is  paid  through  somis  bank,  the  bank  is  merely  an  agent 
of  the  company.  Dividends  are  declared  by  some  formal  act  of 
the  corporation  or  its  directors. 

One  who  purchases  stock  has  the  right,  upon  completion  of  his 
transfer,  to  all  dividends  subsequently,  declared  by  the  corporation ; 
and  it  makes  no  difference,  so  far  as  his  rights  are  concerned,  that 
the  surplus  fund  from  which  a  dividend  is  declared  was  earned  in 
great  part  before  he  became  a  stockholder.^ 

A  genuine  stockholder  may  proceed  in  equity  to  restrain  the 
payment  of  dividends  to  the  holders  of  spurious  stock,  and  the 
directors  of  the  corporation  may  be  enjoined  from  misapplying 
the  funds  for  any  such  wrongful  purpose.^  To  enforce  the  pay^ 
ment  of  one's  own  rightful  dividend,  a  suit  in  assumpsit  is  prop- 
erly brought  against  the  corporation ;  but  a  demand  should  first 
be  made.^  Peculiar  considerations  apply,  however,  to  the  holder 
of  guaranteed  and  preferred  stock  in  this  respect ;  ^  and  the  right 


Man.  Co.,  20  Ala.  503;  Taylor,  §§ 
562,  563. 

9.  Jackion  y.  Newark  P.  R.  Co.,  31 
N.  J.  Law,  277 ;  Abb.  Dig.  301 ;  King 
▼.  Pater 8on  R.  R.  Go.,* 5  Dutch.  82, 
504.  And  see  Le  Roy  ▼.  Globe  Ins. 
Go.,  2  Edw.  657;  Morawetz,  §  351. 

1.  lb. 

9.  March  y.  Eastern  R.  R.  Co.,  43 
N.  H.  515;  Ck>odwin  y.  Hardy,  57 
Maine,  143.     See  as  to  the  bequest 


of  shares,  stock  diyidends,  Ac.,  supra, 
S§  143,  483. 

8.  Abb.  Dig.  Corp.  302;  Moraweta, 
§  351;  2  Edw.  Ch.  657;  Beers  y. 
Bridgeport  Spring  Co.,  42  Conn.  17. 

4.  Abb.  Dig.  303 ;  King  y.  Pateraon 
R.  R.  Co.,  5  Dutch.  504 ;  Morawetc, 
§  351 ;  Hagar  y.  Unioa  Nat.  Bank,  63 
Me.  509. 

5.  See  WillistoD  y.  Michigan,  &c. 
R.  R.  Co.,  13  Allen  400;  9«pra,  §  483. 
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of  such  durriiolder  to  compel  the  deeUntioii  of  a  dividend  wlietv 
fondt  which  are  api^cable  ezial  istlttoDf^j  asserted.^ 

{511.    Liahilittes  of  a  Stoclrholdtfr;  How  Vv  Liable  far  Cofp<K 
rate  Debta. 

Fourthly,  concerning  a  atockholder'a  liabilitiee.  These  are  to 
be  veiwed  hotb  with  relation  to  the  public  and  to  the  corporation 
itself.  As  concemg  the  pablic,  a  stockholder  may  be  regarded  as 
personally  responsible  to  a  greater  or  less  degree  for  debts  incurred 
by  or  on  behalf  of  the  corporation,  though  perhaps  only  remotely 
so.  How  Sar,  then,  is  he  responsible  t  At  the  common  law  there 
is  a  distinction  taken  between  the  personal  liability  of  members 
of  private  corporationa,  and  that  of  members  of  such  public  oor^ 
porations  as  towns  and  counties;  for,  as  to  the  former  class,  no 
individual  liability  attaches  to  the  mfimbers,  though  the  corpora- 
tion may  be  sued  directly ;  while  as  to  the  latter,  though  the  power 


6.  Boardman  v.  Lake  Shore  R.,  84 
N.  Y.  157;  N.  Y.,  Ac.  R.  R.  v.  Nick- 
ali,  119  U.  8.  296;  Taylor,  §  663. 

See  HyaoM  y.  Old  Dominion  Co., 
91  Atl.  1069  (mem.  dec.),  affirming 
same  case,  82  N.  J.  Eq.  607,  89  AH. 
37 ;  Godley  v.  Crandall,  212  N.  Y.  121, 
105  N.  £.  818,  L.  R.  A.  1915  D. 
632,  n.  (Stockholder's  action  where 
a  dividend  declared  is  withheld) ; 
Ooetss  Estate,  236  Pa.  630,  85  Atl. 
65. 

While  a  shareholder  cannot  sue  the 
corporation  as  a  mere  claimant  of  its 
accumulated  earnings,  and  directors 
have  a  clear  hond  fide  discretion  in 
declaring  dividends,  the  equity  courts 
will  interfere  in  a  clear  case  to  com* 
pel  a  declaration.  Spear  y.  Rockland 
Co.,  113  Me.  385,  79  AtL  533.  But 
this  is  done  reluctantly  if  at  all. 
Smith  V.  Southern  Foundry  Co.,  166 
Ky.  208,  179  S.  W.  205. 

See,  further,  National  Bank  of  Com- 


merce T.  Equitable  Co.,  227  Fed.  SM, 
142  C.  C.  A.  158  Iright  of  pledgee  to 
dividends). 

As  a  rule  dividoids  should  only  be 
paid  out  of  profits  or  surplus  net 
earnings.  Northern  Bank  ft  Trust  Co. 
y.  Day,  83  Wash.  296,  145  Pac  182. 
And  see  Grafton  Co.  v.  State,  77  N.  H. 
539,  94  Atl.  193  (private  and  not 
public  considerations) ;  Union  Trust 
Co.  y.  Taintor,  85  Conn.  452,  83  Atl. 
697  (capital  not  to  be  impaired) ; 
CShields  v.  Union  Foundry,  93  8.  C. 
393,  76  N.  E.  1098  (corporation  not 
free  from  debt) ;  Godley  v.  Oandall 
Co.,  153  App.  Div.  697,  139  N.  Y.  236 
(stodcholders  of  the  «ame  elass  to  be 
treated  alike). 

"Stock  dividends'*  considered  in 
Union  Trust  Co.  v.  Taintor,  85  Conn. 
452,  83  Atl.  697;  Gray  v.  Hemenwaj, 
218  hiMBB.  239,  98  N.  E.  789;  Balan- 
tine  V.  Young,  79  N.  J.  B.  70,  81 
Atl.  119. 
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to  goe  is  first  ocmferred  by  statute  each  inhabitant  is  fiable  to 
satiafj  the  judgment.'  So  far  as  a  joint^took  corporation  is 
concerned,  which  is  only  a  species  of  private  corporation,  there  is 
at  kw  no  immediate  personal  liability  of  the  members  at  law  fw 
corporate  debts;  and  as  statutes  usually  read,  liability  in  any 
case  is  limited  by  the  actual  investment;  and  herein  consists  a 
great  advantage  which  these  corporations  enjoy  over  partnerships, 
since,  as  we  have  seen,  every  member  of  a  firm  is  reqKmsible  for 
all  the  debts.^ 

Coming,  however,  more  directly  to  the  individual  liability  of 
shareholders  in  a  joint-stock  corporation,  we  observe  that  in  daily 
practice  the  subject  is  found  to  depend  almost  entirely  upon  the 
construction  of  charters  and  of  special  or  general  statutes;  nor 
does  it  appear  that  a  uniformity  of  construction  is  applied  to  stat- 
utes of  this  description*  We  have  said  that  by  common  law  the 
shareholders  or  members  of  such  corporations  are  not  individually 
liable  for  the  corporate  debts;  and  since  positive  law  fastens  the 
obligation,  if  any,  and  defines  its  limits,  so  is  it  fair  that  pro- 
visions imposing  the  obligation  should  be  construed  strictly. 
Where  neither  a  charter  nor  any  act  of  the  legislature  creates  this 
individual  liability,  a  mere  by-law  of  the  corporation  is  not  enough 


7.  See  S  Kent  Com.  231;  Aug.  &     Inuiiiefle,  contplicated  questloiis  m*y 


Ames,  §  629. 

S.  lb.;  Abb.  Dig.  Corp.  376-412; 
Merchants'  Bank  y.  Co<^,  4  Pick. 
414,  supra^  §§  215,  247.  Of  course, 
by  a  joint-stock  corporation  we  mean 
one  that  is  regularly  incorporated 
under  a  charter  or  act  of  the  legisla- 
ture; for  a  joint-stock  company,  bo 
called,  is  much  the  same  as  a  partner- 
ship, so  far  as  the  personal  liability 
of  its  members  is  concerned.  See 
9Upra,  §§  201-208.' 

Where  partners,  or  tbe  associates 
in  an  unincorporated  joint-stock  com- 
pany, procure  an  act  of  incorpora- 
tion, and  go  on  with  their  former 


arise  as  to  the  transfer  of  indiTidual 
liabilities,  by  reason  of  the  act  of  in- 
corporation. The  general  prindples 
of  the  law  of  partnership  (which  ap- 
ply to  such  cases)  have  been  marked 
out  already;  and  we  need  only  say 
here  that,  while  an  act  of  incorpora- 
tion might  operate  as  a  dissolution 
of  the  previous  company,  yet  the 
members  remain  liable  still  as  part- 
ners V>  those  who  had  no  notice  of 
the  dissolution,  where  they  go  on 
using  the  old  name  of  the  company 
as  before.  See  Ang.  A  Ames,  Wi 
ed.,  §  822  and  n.;  Qoddard  y.  Pratt, 
16  Pick.  412;   WhitweU  y.  Warner, 
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to  give  it  a  legal  existence.'  The  common-law  role  of  individual 
exemption  from  liability  has  been  frequently  asserted,  and  in 
extreme  cases;  as,  for  instance^  where  the  members  manifested  a 
mistaken  impression,  in  the  corporate  dealings,  that  ihej  were 
personally  responsible.^  A  stockholder  is  not  answerable  for  judg- 
ments obtained  against  the  corporation ;  nor  can  the  treasurer  be 
made  to  respond  in  his  personal  capacity  for  liabilities  which  are 
properly  presentable  to  him  as  a  corporate  officer.^  Not  even  does 
a  decree  of  dissolution  per  se  make  the  stockholders  personally 
liable  for  the  debts  of  the  concern.^  Judgments  enforced  directly 
against  the  corporation  might,  however,  exhaust  the  corporate 
property,  leaving  the  corporate  stock  worthless. 

§  512.    The  Same  Subject;  Rule  of  Equity. 

Now  how  far  is  a  stockholder  personally  liable  in  equity  for  the 
corporate  debts  {  It  was  ruled  by  Judge  Story,  in  a  leading  case, 
that  the  capital  stock  of  a  bank  is  a  trust  fund  for  the  payment 
of  its  notes ;  and  that  if,  before  the  expiration  of  its  charter,  the 
capital  stock  be  divided  among  the  stockholders  without  making 
adequate  provision  for  the  outstanding  notes,  it  may  be  followed 
in  equity  into  the  hands  of  the  stockholders.  In  such  case  the 
decree  against  the  stockholders  before  the  court  should  be  for  their 
contributory  share  of  the  debt,  in  the  proportion  which  their  stock 
bore  to  the  whole.^     This  doctrine  has  since  been  applied  in  a 


20  Vt  4S5.  And  see  mtpru,  §§  19S, 
193. 

9,  Ang.  k  Ames,  §§  595  et  9eq,; 
TrusteeB  of  Free  Schools  ▼.  Flint,  13 
Met.  539. 

1.  Vincent  y.  Chapman,  10  Qill  k 
J.  279.  Liability  of  etoekholders  to 
creditors.  Book  30,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  23.  Liability  of 
stockholders  for  rent.  Book  4,  N.  T. 
Rpts.,  Bender  ed.,  note,  p.  313.  How 
debt  established  against  stockholders. 
Book  5,  N.  Y.  Rpts.,  Bender  ed., 
note,  p.  35.    Misconduct  of  company 


not  relieve  stoeUiolder  from  liability 
to  creditors.  Book  5,  K.  Y.  Rpta^ 
Bender  ed.,  note,  p.  8^13.  Liability 
of  stockholders  in  foreign  corpora- 
tions. Book  30,  N.  Y.  Rpts.,  Bender 
ed.,  note,  p.  437.  What  are  labor 
debta  for  which  stockholders  are  lia^ 
ble.  Book  5,  N.  Y.  Rpts.,  Bender  ed., 
note,  p.  747. 

a.  French  y.  Fuller,  23  Pidc.  lOS; 
Whitman  v.  Cox,  26  Me.  335. 

S.  Tarbell  y.  Page,  24  lU.  46. 

4.  Wood  y.  Dummer,  3  Mas. 
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number  of  instanceB;  courts  of  equity  assuming  jurisdiction  in 
the  premises^  and  dealing  with  the  capital  stock  as  a  trust  fund 
for  the  like  purposes.^  The  liability  of  subscribers  to  assessment, 
their  unpaid  subscriptions  to  the  capital  stock,  the  surplus  funds 
of  the  corporation  undistributed  as  dividends, —  all  of  these  equi^ 
has  laid  hold  of,  to  enforce  payment  of  the  debts  of  an  insolvent 
corporation.  Here  the  suit  should  be  that  of  one  or  more  creditors 
on  behalf  of  all  and  not  for  any  exclusive  or  partial  benefit ;  but 
in  general  a  bill  may  be  brought  against  the  stockholders  after 
the  creditors  have  exhausted  all  legal  means  against  a  corporation 
which  fails  to  assess  and  satisfy.^  And  the  rule  of  individual 
liability  has  thus  been  enforced  in  equity  to  an  extent  unknown 
in  courts  of  law,  where  general  principles  offer  the  only  rule  of 
guidance. 

§  513.    The  Same  Subject;  Modem  Legislative  Policy. 

But  in  these  later  times  legislative  policy  largely  discounte- 
nances the  common  law  in  this  respect,  and  lends  a  strong  support 
to  die  doctrines  of  equity.  Thus,  in  many  States,  the  stockholders 
of  joint-stock  corporations  are  now  made  personally  liable  to  a 
considerable  extent  for  the  corporate  debts;  or,  at  any  rate,  the 
liability  of  each  shareholder  extends  in  specific  terms  to  the  inter- 
est which  he  holds  in  the  concern.^  Statutes  like  these  come  up 
frequently  for  construction  in  the  courts;  and  sometimes  it  is 
found  that  the  legislative  provisions  are  aimed  at  some  particular 
kinds  of  joint-stock  corporations,  such  as  those  organized  for  manu- 
facturing or  mec^nical  purposes.  The  fairer  rule  seems  to  be 
to  limit  the  personal  liability  of  stockholders  to  the  nominal  value 

i.  See  Aug.  t  Ames,  Sih  ed.,  §S  600-  7.  See  Aug.  ft  Ames,  8th  ed.,  §§  SOS- 
SOS  and  n.;  Cooper  y.  FrederidE,  9  609  and  n.;  Create  ▼.  Baboock,  10 
Ala.  742 ;  Dudley  v.  Price,  10  B.  Met  547 ;  HitcMns  v.  KUkenny  R.  R. 
Monr.  S4;  Bigelow  v.  Gong.  Society,  Co.,  15  G.  B.  459;  Roeevelt  y.  Brown, 
11  Vt.  2S3;  Ward  y.  Qriswoldyille  1  Kern.  148;  Garrisoii  v.  Howe,  17 
Manuf.  Co.,  16  C6nn.  593.  N.  Y.  458. 

6.  Handley  y.  Stuts,  137  U.  S.  866; 
181  U.  S.  319. 
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of  their  Aaies,  except  in  caaes  of  fraud,  or,  wlien  the  statate  ia 
explicit  otherwiae,  in  matters  of  public  policy.  Where,  as  ia 
sometuneB  the  case,  stockholders  are  subjected,  each  in  his  pri^mte 
estate,  to  the  debts  of  the  corporation,  the  equity  rule  is  transcended 
by  the  legislature, —  since  that  only  treats  the  capital  stock  bb  a 
trust  fund, —  and  the  anomaly  is  introduced  of  a  corporation  com- 
posed of  persons  who  mi^t  as  well  have  prosecuted  their  enter- 
prise without  being  incorporated  at  alL*  Under  these  circum- 
stances, the  stockholder  derives  little  substantial  c(Mnfort  from  the 
l^gal  provisions  8(Hnetimes  inserted,  which  require  creditors  to 
first  obtain  judgment  against  the  corporations.' 

But  officers  and  trustees  of  corporations  are  sometimes  made 
by  statute  personally  liable  to  the  corporate  creditors  for  n^lect 
in  performing  their  duties ;  and  the  legislative  policy  may  wisely 
discriminate  between  the  officers  and  shareholders  of  a  corporation, 
making  the  latter  only  liable  by  way  of  sureties;  while  holding 
the  former,  who  manage  the  businesB  and  ought  to  know  the 
condition  of  affairs,  responsible  in  the  first  instance.^  On  the 
other  hand,  the  managers  of  the  business  corporation,  or  some 
outside  committee  which  controls  the  creditors  of  an  insolvent  con- 
cern, will  sometimes  force  a  reorganization  of  the  corporation,  on 
a  basis  which  scales  down  the  stock  or  otherwise  compels  a  virtual 
assessment  upon  the  shareholders.^ 

Statutes,  again,  sometimes  provide  for  the  division  of  the  capi- 
stal  stock  into  "  general  stock ''  and  "  special  stock ; "  holders  of 
the  special  stock  being  made  liable  for  the  corporate  debts  only  to 
the  extent  of  their  stock,  while  holders  of  the  general  stock  are 
jointly  and  severally  liable  for  the  corporate  debts;  and  this  ar^ 
rangement  is  similar  to  that  of  a  limited  partnership  with  graeral 

a.  See  Longley  v.   Little,  26  Me.  Harrison  v.   Armour,   1S9  Oal.  7Sf , 

162;   Abb.   Dig.  Corp.  400;   Mobs  v.  147  Pa«.  166  (valuation). 

Oakley,  2  Hill,  269;  Eaton  v.  Aapin-  1.  Cambridge  Waterworka  t.  Som- 

wall,  19  N.  Y.  119.  erville  Dyeing,  Ac.  Co.,  4  Allen^  2S9; 

a.  See   Coming   v.    McCuUough,    1  Waters  v.  Quinyiqr,  3  Dutch.  ISS. 

Comst.    47;    Ang.    k   Ames,    §    612;  S.  See  §  ^1^* 
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and  special  partners*^  And  onoe  more  onr  general  statntea  relat* 
ing  to  corporations  provide  not  unfrequentlj  tiiat  the  joint  and 
several  liabiKty  of  stockholders  shall  extend  only  to  specified 
instances/ 

§  514.    The  Same  Subject 

It  is  hardly  necessary  to  add  that  all  these  statutes  V9hich  extend 
the  common-law  responsibilities  of  shareholders  ought  to  receive 
a  strict  construction.  Indeed,  a  l^slature  which  has  reserved 
no  power  to  alter  a  corporate  charter  cannot  retrospectively  in- 
crease the  individual  liability  of  the  corporate  i^hareholders  after- 
wards ;  for  this  would  be  in  violation  of  constitutional  law.^  Yet, 
on  die  other  hand,  if  a  statute  makes  the  stock  of  shareholders 
liable  for  the  corporate  debts,  its  subsequent  repeal  would  be 
unconstitutional  as  respects  existing  creditors.^ 


a.  See  N.  Y.  Act  of  1855,  c.  290. 

4.  In  Mawachiwetts  a  general  stat- 
ute i»royides  that  president  and  di- 
rectors shaU  be  jointly  and  seyeraUy 
liable  only  for  consequences  of  con: 
senting  to  a  dividend  which  renders 
the  corporation  insolvent,  or  of  loan- 
ing to  a  stockholder,  or  of  signing 
false  statements  of  the  condition  of 
the  corporation.  St.  1903,  c.  437, 
§§  34,  35.  Stockholders  are  liable 
only  (under  certain  qualifications) 
for  debts  contracted  before  the  orig- 
inal capital  is  fully  paid  in;  for 
debts  due  to  operatives;  for  such 
amounts  as  may  be  requisite  to  re- 
deem special  stock,  or  for  the  pay- 
ment of  debts  existing  at  the  time 
the  capital  is  reduced,  to  the  extent 
of  the  sums  withdrawn  and  paid  to 
stockholders.  Stockholders  and  of- 
ficers are  not  liable  until  Judgment 
is  recovered  against  tiie  corporation 
and  returned  unsatisfied.  Th«  statute 
expression  is  quite  cautious  on  most 


of  these  points.  St.  lOOS,-  e.  487,  ff 
33,  36.  Statutes  of  this  eharaeter, 
with  variations  of  expression,  are  to 
be  found  in  most>  if  not  all,  of  the 
United  States. 

See  Holcombe  v.  Trenton  Co.,  82 
N.  J.  Eq.  364,  91  AtL  1069. 

6.  Ang.  ft  Ames,  §  767;  Sherman 
V.  Smith,  1  Black,  587. 

6.  Hawthorne  v.  Calef,  9  Wall.  10. 

See,  further,  on  this  subject  of  in- 
dividual statutory  liability,  Mora- 
wetc,  §§  606-628,  and  cases  cited; 
Hawthorne  v.  Calef,  2  Wall.  10;  Pol- 
lard V.  Bailey,  20  Wall.  520;  Terry 
V.  Little,  101  U.  S.  216.  That  one  is 
not  liable  as  a  "  stockholder,"  within 
the  meaning  of  such  acts,  who  has  sold 
his  shares,  though  still  restored  on 
the  books,  see  Cutting  v.  Damerel, 
86  N.  T.  410;  Wakefield  v.  Fargo, 
90  N.  Y.  213.  But  one  cannot  transfer 
his  shares  to  some  irresponsible  per- 
son, when  a  corporation  is  in  failing 
ciroumBtanoes,  so  as  to  avoid  farther 
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§  515.    Liability  of  Stockholders  far  Torts  of  a  CorporatiaiL 

The  peraonal  liability  of  shareholders  for  debts  of  the  corpora- 
tion is  one  thing,  and  for  chums  or  donands  giowing  out  of  a 
tort  quite  another.  Yet,  on  the  usual  principles^  where  pefrsons 
obtain  undue  advantage  bj  fraud  and  deceit  in  a  certain  business, 
and  thereby  mislead  hana  fide  creditors,  they  are  personally 
liable,  even  thou^  the  business  was  carried  on  in  the  name  of  a 
corporation.^ 

§  516.    Liability  of  Stockholders  for  Call8»  Assessments,  etc 

It  remains  to  speak  of  that  other  liability  of  stockholders  which 
has  reference  to  the  corporation  itself,  and  is  known  as  the  liability 
for  assessments,  or  calls.  Railway,  mining,  and  other  companies 
are  frequently  organized  and  put  into  operation  without  sufficient 
funds  to  complete  the  projected  work.  If  the  demand  of  the 
corporation  upon  the  subscriber  was  split  up  so  that  his  subscrip- 
tion became  payable  in  instalments,  he  may  be  called  to  pay  eadi 
instalment  as  fast  as  it  becomes  due;  and  the  term  ^*  assessment  ^ 
in  this  country,  or  ''  call ''  in  England,  is  sometimes  applied 
accordingly.  But  these  terms  are  substantially  equivalent;  and, 
more  correctly  speaking,  there  is  an  "  assessment "  or  "  call  *' 
where  the  corporation,  instead  of  issuing  new  ^ares  or  getting 
further  instalments  from  subscribers,  relieves  itself  of  pecuniary 
embarrassment  by  levying  a  sort  of  tax  upon  the  shares  outotand- 
ing.  The  power  of  a  corporation  to  assess  shares  in  this  way  must 
depend  upon  the  nature  of  the  subscribers'  engagement,  or  be 


liability  to  creditars  on  hia  own  pari. 
Taylor,  §  740;  Bowden  y.  Johnson, 
107  U.  S.  S51;  Richmond  y.  Irom, 
121  U.   S.  27. 

7.  Medill  v.  Collier,  16  Ohio  St 
509;  Abb.  Dig.  378;  Whitwell  T. 
Warner,  20  Vt.  425.  Fraud  in  a  con- 
tract—  0.  g.,  for  a  subscription  to 
shares  —  renders  the  contract  void- 
able at  the  instance  of  the  defrauded 
narty.   But  it  ia  settled  that  creditors 


who  in  good  faith  trust  the  corpora- 
tion on  the  faith  of  such  aubecriptioos 
and  the  security  of  a  capital,  stand 
in  the  position  of  innocent  purchasers 
for  value  to  the  extent  of  their 
equitable  lien.  Cakes  v.  Turquaad, 
L.  R.  2  H.  L.  325;  3  G.  P.  D.  307; 
Morawetz,  §  595.  And  see  Mr.  Jus- 
tice Miller  in  Upton  ▼.  TribUooek, 
91  U.  S.  55. 
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derived  from  the  charter  or  statute;  for  at  oommon  law  a  corpo- 
ration, as  incident  to  its  corporate  existence^  has  no  l^al  ri^t  to 
assess  for  its  own  use  a  sum  of  money  upon  the  membersi  or  the 
corporate  stock,  and  compel  the  payment  thereof  by  an  action  at 
law.  The  power  of  taxation  must  be  derived  either  from  the 
shai^holders'  express  promise,  or  f rcmi  the  legislature,  the  fountain 
of  authority  in  matters  relative  to  corporations.^ 

The  extent  of  a  stockholder's  liability  (aside  from  statute)  to 
pay  future  assessments  depends,  then,  upon  the  extent  of  the 
engagement,  on  his  part,  which  is  sometimes  to  pay  assessments 
upon  all  the  shares  he  may  at  any  time  own,  and  sometimes  to  pay 
upon  those  only  for  which  he  originally  subscribed ;  in  f act^  the 
contract  may  take  a  variety  of  shapes,  according  to  the  mutual 
intent  of  the  parties  concerned.'  Where  the  legislature  has  inter- 
vened in  the  matter,  the  provision  is  sometimes  that  all  assess- 
ments shall  be  determined  by  the  directors,  or  sometimes  that  the 
corporation  alone,  and  not  the  directors,  shall  exclusively  exercise 
the  power;  and  where  the  statute  declares  that  no  assessment 
beyond  a  fixed  sum  shall  be  laid,  any  further  assessment  would  be 
void.*  All  of  the  l^al  formalities  should  be  carefully  followed, 
even  to  the  notice  of  meeting  for  voting  an  assessment.  When 
stock  is  subscribed  to  be  paid  upon  call  of  the  company,  or  an 
assessment  is  proper,  and  the  company  refuses  or  neglects  to  do 
its  own  duty  in  the  matter,  a  court  of  equity  may  itself  make  the 
requisition  when  the  interests  of  the  creditors  require  it.^  But 
any  such  call  or  assessment  should  be  compelled  in  the  name  of 
the  corporation  or  person  legally  entitled  to  make  it.^ 

8.  See  Abb.  Dig.  Corp.  25-40;  Aug.  %.  Hawkins  ▼.  Glenn,  181  U.  8.  31t^; 
&  Ames,  §  544;  Morawetz,  §  281.  Richardson  ▼.  Green,  133  U.  8.  30; 

9.  lb.;  Franklin  Glass  Go.  ▼.  Alez<  Glenn  v.  Liggett,  135  U.  S.  533. 
ander,  2  N.  H.  380;  Seymomr  v.  Stnr-  S.  Glenn    v.    Marbury,    145   U.    S. 
gess,  26  N.  T.  134;  Palmer  ▼.  Ridge  499.      Tbe-  liability    of    stockholders 
Mining  Co.,  34  Penn.  St.  288.  here  is  scTeral  and  not  joint    Harir 

1.  Winsor,  «9  parte,  3  Story,  411;      nett  v.  St.  Louis  Co.,  51  Monr.  396, 
Lewey^  Island  R.  R.  Co.  ▼.  Bolton,      153  Pac.  43T 
48  Me.  451. 
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§  517.    The  Same  Subject 

Whether  a  corporation  may  bob  a  eabeoriber  in  the  first  instance^ 
upon  his  agreonent  to  take  shares,  is  a  point  on  whidi  the  authori- 
ties are  somewhat  at  varianoe.     Forfeiture  and  sale  of  the  delin- 
quent person's  shares  is  a  oonmum  remedy  given  as  a  penal^  for 
any  failure,  on  a  stockholder's  part,  to  pay  his  legal  assessments. 
These  and  similar  provisions  seem  sometimes  to  be  regarded  as 
a£Fording  a  merely  cumulative  remedy ;  but  the  better  rule  appears 
to  be,  that  where  one  hasjnade  an  express  prcmiise  to  pay  the 
assessments,  he  may  be  sued  directly  upon  this  promise,  before 
any  sale  of  his  shares  is  made;  and  that  where  his  promise  was 
only  to  take  a  specified  number  of  shares,  and  he  did  not  expressly 
agree  to  pay  asseseonents,  his  shares  must  be  sold  before  any 
action  will  lie  against  him/    Where  an  original  srubscriber  makes 
himself  liable  for  calls  for  instahnents  on  his  shares,  his  liabilities 
are  frequently  transmitted  to  the  purchaser  from  him,  so  far  as 
concerns  calls  subsequent  to  the  purchase;  provided  always  that 
suck  transfer  is  made  in  good  faith  on  his  part ;  ^  and  this  is  in 
conformily  with  the  usual  rule  as  to  a  stockholder's  rights  and 
liabilities.^ 

Questions  frequently  arise  as  to  the  liabilily  of  a  stockholder 
where  he  sells  his  stock  and  the  transfer  is  not  properly  noted  on 
the  corporation  books.  The  general  rule  seems  to  be  that  if  the 
failure  to  raster  is  not  the  fault  of  the  stockholder,  but  is  due  to 
negligence  of  the  corporate  officer,  the  stockholder  is  not  liable  still 
to  an  assessment  after  a  transfer  in  good  faith ;  but  if  the  failure 
to  record  is  the  result  of  his  own  carelessness  he  remains  liable  as 
a  stockholder.^ 

Independently  of  statute,  equity  has  sometimes  interfered  where 
there  were  strong  reasons  for  so  doing ;  as,  for  instance,  to  relieve 

4.  866  K.  H.  Central  R.  R.  Co.  ▼.         «.  Mcrrimac  Mining  Co.  v.  Ls^,  54 
Johnson,    10    Fost.    390;    Abb.    Dig.     Penn.  St.  227. 
Corp.  3d,  and  cases  cited.  7.  Bank  of  Midland  ▼.  Harris,  114 

6.  See  §  514,  note.  Ark.  344,  170  S.  W.  67.     See  Earle 

▼.  Canon,  18S  \J,  S.  42. 
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against  a  demand  for  a  call  or  assessment  which  is  fraudulently 
levied  by  the  corpocation;  or  to  compel  the  payment  of  unpaid 
calls  or  assessments^  for  the  benefit  of  creditors,  where  the  direct- 
ors have  failed  to  perfonin  their  duty  with  diligence.^ 

§  517a.    Rights  of  Stockholders  on  Dissolution. 

The  winding  up  of  a  corporation  may  last  for  a  considerable 
time  after  it  :hes  ceased  to  do  business^'  And  the  rights  of  the 
stockholders  in  regard  to  the  assets  of  an  expiring  corporation  are, 
in  absence  of  an  agreement  to  the  contrary,  to  have  the  property 
converted  into  cash  and  its  value  ascertained  by  a  sale;  and  this 
even  though  a  sale  is  not  necessary  for  the  payment  of  debts.  ^ 
In  fact  the  properties  of  a  corporation  constitute  a  trust  fund; 
first  for  the  payment  of  debts,  and  next  for  distribution  among 
the  stockholders  according  to  their  respective  interests;  and  if 
the  directors  dispose  of  the  assets  to  the  prejudice  of  these  parties 
in  interest,  in  reckless  or  fraudulent  disregard  of  the  trust  com- 
mitted to  them,  equity  will  hold  them  to  account  and  follow  the 
diverted  funds.^ 


S.  See  Thorpe  ▼.  Hughes,  3  My.  ft     tees  ▼.  Akera,  157  Ky.  649,  163  8.  W. 


C.  742;  Ward  v.  Grifwoldville  Manuf. 
Co.,  16  Conn.  593 ;  al«o  1  Redf .  Railw., 
3d  ed.  S12,  214.  And  see  Qglesby  ▼. 
Attrill,  105  U.  8.  605 ;  fi  516. 

8ub8crU>erfe  to  stock,  who  have  ex- 
pended money  and  incurred  liability 
as  trustees  on  behalf  of  an  aasocia- 
tion,  both  before  and  after  its  incor- 
poration, cannot  compel  the  other 
subscribers  to  contribute,  indepen- 
dently of  some  agreement  to  that  ef- 
fect Shibley  v.  Angle,  37  N.  T.  6S6. 
8ee  as  to  enforcing  the  liability  of 
stockholders  in  a  foreign  corporation, 
Erickson  v.  Nesmith,  15  Gray,  221; 
s.  c.  4  Allen,  233 ;  s.  c.  46  N.  H.  371. 

See  Wilson  v.  Colorado  Mining  Co., 
227  Fed.  721,  142  C.  C.  A.  245 
(pledgor  assessed) ;    Guthrie's  Trus- 


1117. 

9.  See  §§  242-244. 

1.  Mason  ▼.  Pewabic  Min.  Co.,  133 
U.  8.  50. 

8.  Fogg  ▼.  BUir,  139  U.  8.  118; 
Chicago  R.  R.  Co.  v.  Chicago  Bank, 
134  U.  S.  276-.  See  In  re  Oabome, 
153  App.  Div.  312;,  13S  N.  T.  518. 

The  subject  of  stock  is  considered 
at  more  or  less  length  in  general  works 
on  corporations.  The  reader  is  re- 
ferred to  the  general  treatises  of 
Angel t  ft  Ames,  Morawetz,  Henry  O. 
Taylor,  and  G.  W.  Field,  accordingly; 
also  to  Mr.  43.  D.  Thompson's  ex- 
tensive treatise  on  Cbrporations  (six 
▼olumes),  which  is  in  course  of  publi- 
cation (ISffti),  All  of  these  are 
American  works,  with  references  to 
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§  518.    General  Poliqr  <rf  Patent  and  Cofyyriglit  Laws. 

ISie  wise  policy  of  promoting  the  progreeB  of  science  and  naafnl 
arts  **hj  securing,  for  limited  times^  to  authors  and  inventors, 
the  exclusive  right  to  their  respective  writings  and  discoveries^'' 
was  favored  in  this  country  at  the  time  when  the  Constitution  of 
the  United  States  was  framed ;  and  to  Congress  was  granted  by 
that  instrument  the  power  of  regulating  and  enforcing  such  a 
policy.  The  power  thus  conferred  has  since  been  exercised  by 
Congress  to  the  exclusion  of  the  State  l^slatures.  Accordingly 
we  have  for  inventors  patent  rights,  and  for  authors  a  system  of 
copyrights, —  peibuniary  interests  often  of  great  value^  which  are 
in  the  nature  of  incorporeal  rights,  and  constitute  each  a  species 
of  personal  property.^ 

Letters-patent  evince  the  title  of  the  inventor,  and  these  are 
issued  from  the  Patent  Office  under  the  Commissioner's  s^l ;  but 
an  author's  title  is  less  formally  exhibited,  wbile  his  right  is  a 
corresponding  one  in  the  main.  In  either  case,  the  party,  who 
seeks  that  exclusive  enjoyment  of  the  writing  or  discovery  whidi 
alone  makes  it  valuable  property  as  against  the  world,  complies 
with  certain  legal  requirements,  and  in  return  is  allowed  for  a 
certain  number  of  years  the  sole  right  to  this  product  of  his  brain 


both  English  and  American  decisions. 
See  final  note  to  §  Z47  ante. 

1.  Where  tangible  property  oomes 
into  existence  by  virtue  of  an  inven* 
tion  or  discovery  for  which  letters- 
patent  issue,  its  use  is,  to  the  same 
extent  as  that  of  other  species  of 
property,  subject  within  the  several 
States  to  the  exercise  of  their  powers 
over  domestic  affairs^  whether  of  in- 
ternal oommeroe  or  of  police.     Pat- 


terson V.  Kentucky,  97  U.  S.  501.  A 
State  tax  or  license  law  may  apply 
to  the  tangible  property  in  which  the 
invention  or  discovery  is  embodied. 
Webber  v.  Virginia,  103  U.  S.  344. 

The  govermnent  of  the  United 
States,  or  of  a  State,  ought  to  com- 
pensate the  owner  of  a  patent,  if 
using  the  patent.  JaiMS  T.  Ounp- 
bell,  104  U.  8.  866. 
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which  otherwise  would  have  belonged  to  the  public  For  neither 
an  inventor  nor  an  author,  here  or  Abroad,  has  any  exclusive  ri^t 
of  property  in  his  invention  or  writing,  after  publishing  it,  except 
under  and  by  virtue  of  the  statutes,  foreign  4>r  domestioe,  securing 
it  to  him,  and  in  accordance  with  the  regulations  and  restrictions 
of  those  statutes.^ 


§  519.    Patents  First  to  be  Considered;  Subjects  Patenuble. 

1.  Taking  up  first  in  order  the  subject  of  patents,  which  has 
grown  in  this  country  to  be  of  immense  importance, —  affording 
abundant  business,  both  for  solicitors  of  latters-patent  before  the 
Patent  Office  and  counsel  in  cases  of  conflicting  rights  before  the 
courts, —  let  us  see  what  subjects  may  be  patented  under  our  laws. 
The  act  of  1870  declares  that  ^^  any  person  who  has  invented  or 
discovered  any  new  and  useful  art,  machine,  manufacture,  or  com- 
position of  matter,  or  any  new  and  useful  improvement  thereof, 
not  known  or  used  by  others  in  this*  country,  and  not  patented  or 
described  in  any  printed-  publication  in  this  or  any  foreign  coun- 
try, before  his  invention  or  discovery  thereof,  and  not  in  public 
use  or  on  sale  for  more  than  two  years  prior  to  his  application, 
unless  the  same  is  proved  to  have  been  abandoned,  may,  upon  pay- 
ment of  the  fees  required  by  the  law,  and  other  due  proceedings 
had,  obtain  a  patent  therefor."  ^ 


8.  See  Dable  Co.  v.  Flint,  137  U.  fi. 
41. 

8.  Act  July  8»  1870,  §  24.  See  a1«o 
U.  S.  Rev.  Stat.  (187S),  §§  4883-4936. 
The  code  expression  of  1878  is  given 
in  the  text  above.  Language  to  much 
the  same  effect  is  to  be  found  in 
former  acts  of  Congress  on  this  sub- 
ject; but  in  this  act  of  1870  the  pat- 
ent, copyright,  and  trademark  laws 
of  the  United  Statee  are  revised, 
consolidated,  and  amended,  and  some 
verbal  changes  have  been  introduced. 

The  patent  law  of  the  United 
States  ift  the  offspring,  in  a  measure, 


of  that  of  Great  Britain.  The  Bng- 
li»h  patent  law  ia  somewhat  different 
from  oura,  though  iir  some  respects 
givinlf  rise  to  a  corresponding  ex- 
position of  legal  principles.  The 
foundation  of  the  modem  Engliah 
patent  law  appears  in  a  negative  pro- 
vision in  the  Statute  of  Monopolies, 
passed  during  the  reign  of  James  I. 
(21  Jac.  I.,  c.  3)  curtailing  the  power 
of  the  crown  to  grant  monopolies, 
but  excepting  letters-patent  and 
grants  of  privilege  of  the  "  sole  work- 
ing or  making  of  any  manner  of  new 
manufactures,''  ftc.     There  are  vari- 
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What,  then,  is  the  legal  significanoe  of  these  terms, — ''  art," 
'^ madune,''  ^'manufacture,"  and  '^ composition  of  matter?" 
This  phraseology  appears  in  the  former  patent  acts,  and  the  terms 
have  alreay  received  judicial  constructions  '^Art "  is  a  word  of 
rather  hroad  signification,  and  may  be  said  to  include  an 
invention  or  discovery  where  the  particular  appacatus  or  materials 
employed  are  not  essential,  but  rather  the  use  of  apparatus  or 
materials  in  new  processes,  method,  or  relations.^  The  word 
'^  machine  "  is  more  limited  in  its  application ;  and  a  function  or 
mode  of  operation  embodied  in  mechanism  designed  to  accomplish 
a  particular  efTect,  as  distinguished  fr<Mn  a  mere  function  or 
abstract  mode  of  operation,  is  a  nutchine  under  the  patent  laws*^ 
A  '^  manufacture "  is  literally  anything  made  by  the  hand  of 
man,  and  in  this  sense  the  English  law  applies  it ;  but  the  courts 
in  this  country  appear  to  regard  a  manufacture  as  something 
apart  fr<Mn  machinery, —  fabrics  or  substances,  in  fact,  made  by 
man's  industry  or  art,  not  being  machinery.^  A  **  composition  of 
nlatter'^  includes  medicines,  compositions  used  in  the  arts,  and 
other  combinations  of  substances  intended  to  be  sold  separately/ 

§  520.    Novelty   and   Utility   Essential   to   the    Invention   or 
Discovery. 
But,  according  to  the  statute,  the  person  who  se^  a  patent 


ouB  later  statntee  on  the  subject,  of 
no  Tital  consequence,  cited  in  Fish- 
er's Harr.  Dig.  "  Patent.*'  The  crown 
has  always  exercised  a  control  over 
the  trade  of  the  country,  and,  though 
restrained  by  comnion  law  and  the 
Statute  of  Monopolies,  might  grant 
within  reasonable  limits  the  ezclu* 
sive  right  to  trade  with  a  new  inven- 
tion for  a  reasonable  period.  CSaldwell 
y.  Vanvlissengen,  9  Hare,  428. 

The  British  courts,  unlike  ours, 
construe  an  introducer  as  well  as  an 
originator  to  be  an  inventor.  Simonds 
Summary  of  Patents,  c.  1. 


4.  See  Curt.  Pat,  3d  ed.,  M  0-19, 
and  cases  cited;  McCluig  t.  Kings- 
land,  1  How.  204;  Goming  T.  Burden, 
15  How.  252. 

9.  Curl  Pat.,  U  20-24;  Blanehard 
▼.  Sprague,  3  Sunrn.  535;  Boulton  t. 
Bull,  2  H.  Bl.  453;  Seymour  ▼.  Os- 
borne, 11  Wall.  516.  A  mere  ab- 
stract principle  or  idea  is  not  patent- 
able, for  the  machine  is  a  concrete 
thing.  Burr  ▼.  Duryee,  1  Wall.  531; 
Case  ▼.  Brown,  2  WaU.  320. 

6.  Curt.  Pat,  H  25-27. 

7.  lb.,  If  28,  29. 
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must  have  invented  or  discovered  a  new  and  useful  art,  machine, 
&C.,  or  else  a  new  and  useful  improvement  thereof.  Two  points, 
then,  are  essential  to  a  sufficiency  of  invention, —  novelty  and 
viHUy;  and  this  holds  true  whether  in  relation  to  the  original 
thing  itself  or  to  any  improvement  on  the  original  thing. 

The  requirement  of  novelty  ie  satisfied  if  the  suhject-matter 
of  the  thing  for  which  a  patent  is  asked  be  substantially  different 
from  what  has  gone  before;  and  in  determining  this  question  the 
rule  has  been  to  consider  the  character  of  the  result  reached,  and 
not  the  apparent  amount  of  skill,  ingenuity,  or  thought  exercised. 
A  combination  of  materials  may  be  substantially  new,  all3iough 
each  ingredient  has  often  been  used  for  other  purposes;  and,  as 
Judge  Story  has  observed,  though  a  combination  may  be  appar- 
ently very  simple,  "  the  simplicity  of  an  invention,  so  far  from 
being  an  objection  to  it,  may  constitute  its  great  excellence  and 
value."  ^  Still,  however,  to  distinguish  the  patentable  from  the 
unpatentable  in  respect  to  novelty  is  often  a  matter  of  extreme 
difficulty.  To  apply  an  old  contrivance  to  a  new  use,  or  make 
double  application  of  some  old  mode,  or  to  combine  old  elements 
of  various  earlier  devices  "for  the  old  functions,  is  unpatentable; 
as  where  one  uses  an  apparatus  by  which  the  back  of  a  rocking- 
chair  can  be  placed  at  any  desired  angle,  the  same  apparatus  hav- 
ing long  been  applied  to  other  things  than  chairs  for  a  like  pur- 
pose: or  where  the  sole  change  in  making  door-knobs  consists  in 
substituting  porcelain  for  wood  or  iron ; '  or  in  using  iron  alone 
where  wood  and  iron  were  formerly  united.^  But  to  produce  a 
new  and  beneficial  result,  as  in  the  process  of  printing  notes  by 
steel  plates  where  copper  plates  were  formerly  used,  is  held  to  give 
a  claim  to  a  patent.^     A  new  process  of  manufacture,  in  truth 

8.  Story,  J.,  in  Ryaxt  ▼.  Goodwin,  the  means  of  aeoomplishment,  and  the 
3  Sumn.  514,  51S.  form  of  the  thing  and  mode  of  opera- 

9.  See  HotohkiM  ▼.  Greenwood,  11  tion.  fiee  also,  Howe  Go.  v.  National 
How.  248;  Bean  v.  Smallwood,  %  Go.,  134  U.  S.  388;  St.  Gennaine  ▼. 
Story,  408 ;  Gurt.  Pat,  §§  49-54.  Bmnswick,  135  U.  S.  227 ;  Grant  v. 

1.  Hicks  ▼.  Kelaey,   IS  Wall.  670.      Walter,  148  U.  S.  547. 
Here  the  purpose  was  the  same,  also         S.  Kneass   v.    Schuylkill    Bank,    4 
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producing  a  di£Ferent  article  in  combinations  and  decidedly  dif- 
ferent and  advantageous  leeults,  is  thus  to  be  distinguished  from 
that  which  is  unpatentable.^  And  the  Suprane  Court  of  the 
United  States  has  ruled  that  changes  in  the  construction  and  opera- 
tion of  an  old  machine,  so  as  to  adapt  it  to  it  new  "and  Enable 
use  which  the  old  had  not,  are  patentable/  Mere  reduction  of 
cost  or  the  use  of  superior  materials  would  not  appear  to  satisfy 
the  requirement  of  novelty ;  and  yet  such  con^devations  have  some- 
times carried  considerable  weight  where  A  new  result  was  produced 
from  old  materials.  It  is  the  invention  of  what  is  new,  and  not 
the  arrival  at  comparative  superiority  or  greater  ezcellenoe  in 
that  which  was  already  known,  which  the  law  protects  by  patent 
as  exclusive  property.^     ITor  is  it  enou^  that  a  thing  is  new,  in 


Wash.  9.  See,  alao,  on  novelty,  Curt. 
Pat.,  §§  41-Sl,  and  cases  cited;  Bootb 
V.  Kennard,  38  £.  L.  ft  Eq.  457;  Le 
Roy  y.  Tatham,  14  How.  156;  s.  c. 
22  How.  132 ;  Keystone  Co.  ▼.  Adams, 
151  U.  S.   139. 

5.  Mr.  Justice  Bradley  in  Hicks  ▼. 
Kelsey,  9upra;  Krementz  ▼.  S.  Cottle 
Co.,  148  U.  S.  556.  A  new  article 
in  commerce  is  not  necessarily  pat- 
entable; the  changed  article  must  be 
more  or  less  efficacious  or  possess  new 
properties  by  a  combination  with  other 
ingredients.  See  Glue  Company  ▼. 
Upton,  97  U,  8.  3. 

4.  Seymour  v.  Osborne,  11  Wall. 
516.  See  Tucker  v.  Spalding,  13 
Wall.  453;  Potts  ▼.  Creagher,  155 
U.  8.  597. 

6.  Mr.  Justice  Swayne,  in  Smith  ▼. 
Nichols,  21  Wall.  112,  observes:  "A 
new  idea  may  be  ingrafted  upon  an 
old  invention,  be  distinct  from  the 
conception  which  preceded  it,  and  be 
on  improvement.  In  such  case  it  is 
patentable.  .  .  .  But  a  mere  car- 
rying forward,  or  new  or  more  ex- 
tended   application    of    the    original 


thought,  a  change  only  in  form,  ^ny- 
portions,  or  degree,  the  snbstitatioB 
of  equivalents,  doing  snbstantuJIy 
the  same  thing  in  the  same  way  by 
substantially  the  samfe  meana  witli 
better  results,  is  not  sucb  invention 
as  will  sustain  a  ^tatent."  Here  a 
well-known  textile  fabric  was  pro- 
duced with  higher  finish  and  greater 
beauty  of  surface,  the  result  appar- 
ently of  greater  tightness  in  weaving. 
Rubber-tip  pencil  held  not  a  new  in- 
vention. Rubber-Tip  Pencil  Co.  v. 
Howard,  20  Wall.  498;  Reckendorfer 
V.  Fsiber,  92  U.  S.  347;  Belden  Co.  v. 
Com  Planter  Co.,  152  U.  S.  100. 
The  bringing  together  several  old  de- 
vices (as  in  a  stove)  without  produe- 
ing  more  tihan  an  aggr^;ate  of  old 
results,  is  not  patentable.  Hailea  t. 
Van  Woimer,  20  Wall.  354.  Where 
a  patent  is  for  an  entire  process  made 
up  of  several  constituent  steps  or 
stages,  the  patentee  not  pretending 
to  be  inventor  of  those  constituents, 
his  claim  does  not  secure  the  exclu- 
sive use  of  the  constituents  sin^^y, 
but  their  use  when  arranged  in  tts 
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the  sense  that  in  the  shape  or  form  in  which  it  has  been  produced 
it  has  not  been  known ;  but  (besides  being  useful)  the  thing  must 
have  be«i  invented  or  disoovei^^ 

As  to  the  second  requirement,  of  utility,  this  does  not  go  so 
far  as  to  render  a  preliminary  investigation  necessary  into  proba- 
ble profits  or  the  extent  of  probable  employment  of  the  patented 
article;  but  the  question  is,  whether  the  thing  may  be  applied  to 
some  use  beneficial  to  society,  as  distinguished  from  an  invention 
which  is  injurious  to  the  morals,  the  health,  or  the  good  order  of 
society.  Provided  the  invention  be  not  absolutely  frivolous  or 
insignificant,  it  is  almost  invariably  ^^  useful "  within  the  meaning 
of  our  patent  acts,  save  so  far  as  it  bias  some  tendency  positively 
mischievous  and  injurious/  Wbile  the  extent  to  which  a  patented 
device  has  gone  into  use  a£Fords  an  unsafe  criterion  of  patenta* 
bility,  especially  where  its  popularity  was  due  to  no  patentable 
feature,  this  extent  of  general  use  and  the  displacement  of  other 
devices  is  entitled  to  weight  in  a  doubtful'  case,  as  tending  to  show 
utility,  and  even  perhaps  novelty,  sufficient  to  uphold  a  patent.* 
So,  under  like  qualification,  may  the  invention  of  what  does  morcr 
work  and  at  less  expense  than  devices  before  it  furnish  an  import- 
ant circumstance  for  judicial  consideration.^ 


process.    Mowry  ▼.  Whitney,  14  Wall. 
620. 

6.  Burt  V.  Evory,  133  U.  S.  349; 
Hill  Y.  Wooster,  132  U.  S.  693.  On 
the  whole,  the  tendency  of  tiie  Su- 
preme Court  decisions  <1864)  appears 
to  be  to  restrict  the  right  of  claiming 
a  patent  as  for  novelty  of  invention; 
and  doubts  are  cast  upon  the  validity 
of  many  patents  which  have  issued 
from  the  Patent  Office  in  years  past. 
But  (1S95)  the  latest  cases  incline 
to  turn  the  scale  in  favor  of  uphold- 
ing an  invetnion  where  the  article 
has  gone  into  general  use,  displacing 
other  analogous  devices.  Krements 
V.  Cottle  Co.,  148  U.  S.  !^56,  12  8.  Ct. 


719;  Smith  v.  Whitman  Saddle  Co., 
148  U.  S.  674;  Keystone  Co.  v. 
Adams,  151  U.  S.  139,  14  S.  Ct.  295; 
Hudson  Iron  Worka  v.  Medart,  158 
IT.  S,  68. 

7.  See  Story,  J.,  in  Bedford  v. 
Hunt,  1  Mas.  ZOZ;  Curt.  Pat.,  §S  106, 
106;  Bright.  Fed.  Dig.  "Patents,"  2, 
and  cases  cited;  Abb.  Nat.  Dig. 
"Patents,"  3.  And  see  Seymour  ▼. 
Osborne,  11  Wall.  516. 

8.  Keystone  Co.  v.  Adams,  151 
IT.  S.  139;  MoClain  v.  Ortmayer,  141 
U.  S.  419,  12  8.  Ct.  76;  Duer  v.  Cor- 
bin  Co.,  149  U.  S.  216,  13  S.  Ct.  850. 

9.  International  Co.  v.  Gaylord, 
140  U.  S.  55;  National  Hat  Co.  v. 
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§  521.    No  PubUc  Uie  for  Two  Yevs  Prior  to  the  ClainL 

Bnt^  again,  the  sappoeed  inventioii,  aooarding  to  the  act  of 
1870,  moat  not  have  been  known  or  used  bj  others  in  this  oonntry 
and  not  patented  or  described  in  this  or  any  foreign  conntiy 
before  the  alleged  disooveiy  or  invention,  and  not  in  public  use 
or  on  sale  for  more  than  two  years  prior  to  the  application.^ 
That  which  infringes  a  patent  if  later  in  date,  anticipates  it  if 
earlier;  and  to  show  that  the  invention  claimed  was  patented  or 
described  in  some  printed  publication  earlier  is  a  sufScient  defence 
against  an  infringement  suit^  Absolute  novelty,  if  estimated 
with  reference  to  all  ages  and  all  countries,  would  be  rarely  attain- 
able ;  for  the  further  we  explore  into  the  customs  of  other  nations 
of  ancient  or  modem  times,  the  more  we  find  that  what  seems  new 
to  us  was  old  to  them,  and  that  many  of  our  so-<»lled  discoveries 
consist  merely  in  the  revival  of  some  lost  art. 


Hidden,  14S.  U.  S.  482,  13  S.  Ct  6S0. 
A«  to  novelty  and  utility,  see 
among  latest  cases  (1917)  Pittsbni^gh 
Co.  ▼.  Beler  Co.,  2SS  Fed.  674,  143 
C.  C.  A.  196  (concrete  as  well  as  ab> 
stract  conception) ;  Salt's  Co.  v. 
Tingne  Co.,  227  Fed.  115  (Conn.  D. 
C.  1915) ;  Tate  ▼.  Baltimore  ft  0. 
Ry.,  229  Fed.  141,  143  C.  C.  A.  41) ; 
New  York  Scaffolding  Co.  ▼.  WTiitney, 
224  Fed.  452,  140  C.  C.  A.  138  (sim- 
plicity) ;  Columbia  Metal  Co.  v. 
Halper,  220  Fed.  912,  136  C.  C.  A. 
478;  General  Electric  Co.  v.  Hoskins 
Co.,  224  Fed.  464,  140  C.  C.  A.  150; 
Otis  Co.  ▼.  Interborough  Co.,  222  Fed. 
501,  138  C.  C.  A.  97  (new  combina- 
tion) ;  Standard  Ck>.  v.  Iron  Co.,  222 
Fed.  671,  138  C.  C.  A.  210 ;  McCask^ 
Co.  V.  MantK,  224  Fed.  495,  140  C. 
C.  A.  203  (patent  for  improvements) ; 
Scbiebel  Co.  v.  Clark,  217  Fed.  760, 
133  C.  C.  A.  490;  Murray  v.  Poca- 
tdlo,  214  Fed.  100,  130  C.  C.  A.  576 
(eoonomgr  in  saving  not  sufficient) ; 


International  Co.  ▼.  Sievert,  213  Fed. 
225,  129  C.  C.  A.  509  (new  combina- 
tion) ;  Milwaukee  Co.  v.  Avery,  209 
Fed.  616,  126  C.  C.  A.  672;  Arcber 
V.  Imperial  Co.,  207  Fed.  81,  124 
C.  C.  A.  638  (diange  of  material); 
Toledo  Co.  y.  Computing  Co.,  208 
Fed.  410,  126  C.  C.  A.  622;  Cbarles 
Boldt  Co.  ▼.  Nivision  Weiskoff  Co., 
194  Fed.  871*,  114  C.  C.  A.  617; 
Meygatt  ▼.  M.  Sbbauffer  Flaum  Co., 
191  Fed.  836  (N.  T.  C.  C.  A.  1911) ; 
T.  B.  Woods  Co.  ▼.  Vall^  Iron  Works, 
191  Fed.  1961  (Pa.  C.  C.  1911) ;  Oof- 
field  Co.  ▼.  A.  D.  Aowe  Co.,  190  Fed. 
42  (W.  Va.  C.  C.  1911). 

A  transfer  ticket  beld  patentable 
as  a  ''manufacture."  Cincinnati 
Tracti<m  Co.  v.  Pope,  210  Fed.  443. 

1.  Supra,  I  519.  See  Cart.  Pat., 
§§  85-88;  Qayler  v.  Wilder,  10  How. 
477. 

S.  Miller  ▼.  Eagle  Man.  Co.,  151 
U.  S.  186;  Clark  Co.  v.  Willimaatie 
Co.,  140  U.  S.  481,  11  8.  Ct.  846. 
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OHAP.X.]  PATENTS  AND  GOPYBIGHTS.  §   528 

§  522.    Patent  of  a  Foreign  Invention. 

Under  oertain  conditioiifi,  a  foreign  invention  may  be  patented 
in  this  oountry;  and  no  patent  shall  be  declared  invalid  nnder 
onr  statutes  beeause  of  any  prior  patent  obtained  abroad,  pro- 
vided the  same  shall  not  have  been  introduced  into  public  use  in 
the  United  States  for  more  than  two  years  prior  to  the  applica- 
tion; though  there  are  certain  requirements^  besides,  as  to  the 
expiration  of  the  term  of  the  patent  thus  applied  for.^  A  foreign 
patent  or  publication  describing  an  invention,  unless  published 
anterior  to  the  making  of  the  discovery  or  invention  secured  by 
letters-patent  issued  by  the  United  States,  is  no  defence.^ 

§  523.    Abandonment  or  Public  Dedication  of  One's  Invention. 

It  is  thus  manifest  that  a  public  use  or  sale  in  this  country  for 
more  than  two  years  before  the  patent  is  applied  for  may  prove 
fatal  to  the  inventor'?  claim,  whether  a  prior  patent  is  obtained 
abroad  or  not  This  is  because  the  law  infers  a  legal  abandon- 
ment of  the  invention  or  discovery  after  such  a  lapse  of  time. 
There  may  be  an  abandonment  before  application  for  letters-pat- 
ent, or  an  abandonment  after  the  letters-patent  have  been  granted  ^ 
and  in  either  case  the  public  enjoy  the  benefits  of  the  discovery, 
just  as  though  there  were  no  patent  laws  in  existence.  An  in- 
ventor may,  and  frequently  does,  allow  the  use  of  his  invention 
by  individuals  for  any  period  not  exceeding  two  years  before  he 
puts  in  his  application,  and  still  retain  the  right  to  a  valid  patent ; 
but  he  must  be  careful  not  to  exceed  this  period.  Nor,  under 
any  circumstances,  should  he  do  such  acts  as  virtually  amount  to 
a  general  abandonment  and  free  dedication  of  the  invention  to  the 
public ;  for  such  acts  of  themselves,  if  proved,  deprive  him  of  his 
exclusive  right  to  the  invention,  though  the  two  years  have  not 
expired.* 

Abandonment  after  an  invention  rests  on  the  general  equity 

S.  See  Act  July  8,  1870,  §  20.  United  Stateg,  222  Fed.  »11,  188  C. 

4.  See  Elisabeth  ▼.  Pavement  Co.,     C.  A.  391. 
97  U.  S.  126 ;  Pennsylntnia  R.  Go.  ▼.         S.  See  Cart.  Pat,  ||  102,  108,  8S1* 
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principte  that  a  claimant  will  not  receive  eztraordinaiy  aid  from 
the  court  if  he  unreasonably  delajs  asking  for  it,  or  enoooragBB 
or  acquiesces  in  any  infringement  of  his  rights.^ 

The  alleged  prior  inventor,  in  order  to  intercept  one  ^dio  gets 
hold  of  the  invention  and  surreptitiously  secures  the  first  patent, 
must  have  used  reaaonable  diligence  in  adapting  and  perfecting 
his  invention,  so  as  to  keep  clear  of  any  presumed  abandonment 
on  his  part  Yet  our  courts  are  disposed  to  favor  the  true  in- 
ventor as  far  as  they  safdy  may.  And  it  is  well  settled  that  the 
mere  forbearance  on  an  inventor's  part  to  apply  for  a  patent  dar- 
ing the  progress  of  experiments,  and  until  he  has  perfected  his 
invention  and  tested  its  value  by  actual  practice^  affords  no  just 
grounds  for  any  presumption  that  he  has  abandoned  his  invention, 
and  surrendered  or  dedicated  it  to  the  public^  Nor  will  his 
ailence,  or  open  acts  or  conduct,  so  far  as  they  have  not  caused 
injury  to  others,  be  construed  to  his  own  detriment  under  such 
circumstanifees.^  Justifiable  causes  of  delay  in  applying  for  a 
patent  are  fairly  considered  in  such  oases*^  But  a  patentee  may 
claim  the  whole  or  only  part  of  his  invenftion;  and  by  claiming 
only  a  part  he  la  presumed  to  have  abandoned  the  residue  to  the 
public.* 


399;  McClnrg  v.  Kinslftnd,  1  How. 
202;  Suffolk  Co.  v.  Hayden,  3  Wall. 
315.  There  may  be  an  abandonment 
or  dedication  to  the  public  use,  though 
but  one  machine  be  pennissively  used 
by  one  person.  iSgbert  ▼.  Lippmann, 
104  U.  8.  333.  And  see  Worley  v. 
Tobacco'  Co.,  104  U.  8.  340;  MarfiOi 
V.  KichoU  ft  Co.,  140  U.  8.  355,  9 
8.  Ct.  168.  Long  acquiescence  in  the 
grant  of  a  patent  to  another  infers 
abandonment.  Hartshorn  v.  8aginaw 
Co.i  119  U.  8.  664,  7  8.  Ct.  421. 

6.  8ee  Curt.  Pat.,  §  440;  Abb.  Nat. 
Dig.  "Patents,"  9. 

7.  Agawam  Co.  v.  Jordan,  7  Wall. 

583. 

8.  Railroad  Company  t.  Dubois,  12 


Wall.  47.  An  inventor  mast^  hov- 
ever,  comply  with  statutory  oondi- 
tions.  He  should  not  unreasonably 
hold  4iis  application  pending  during 
a  long  period  of  years.  Planing  Maeh. 
Co.  y.  Keith,  101  U.  a  479^  Cf.  Bates 
▼.  Coe,  98  U.  S.  31. 

9.  Beedle  v.  Bennett,  132  U.  &  71. 
7  8.  Ct.  1090. 

1.  McClain  ▼.  Ortmayer,  141  U.  8. 
419. 

Aa  to  abandonment  or  anticipa- 
tion, see  (1917)  American  Foundry 
Co.  V.  Hoadley  Co.,  2@2  Fed.  337 
(Mass.  D.  C.  1915),  affirmed  237 
Fed.  90  (Biass.  C.  C.  A.),  Im- 
perial Brass  Co.  r.  K^lsoa,  191 
Fed.   83*^;   Edison  ▼.  AUis-Chalmera 
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OHAP.Z.]  PATENTS  AND  COPTBIOHT8.  §   525 

§  524.    Priority  Among  Conflicting  Claimants  <rf  a  Patent 

As  to  the  person  entitled  to  a  patent,  where  there  are  conflict- 
ing claimants,  the  settled  rule  is,  that  whoever  first  brings  a 
machine  to  perfection,  and  makes  it  capable  of  useful  operation, 
is  the  real  inventor,  and  entitled  to  the  patent,  although  others 
may  previously  have  had  the  idea,  and  made  some  experiments 
towards  putting  it  in  practice.^  And  while  it  is  true  that  persons 
employed  are  entitled  to  their  own  independent  inventions,  as 
well  as  their  employers,  it  is  aleo  a  rule  thut  where  the  employer 
has  conceived  the  plan  of  an  invention,  and  is  engaged  in  experi- 
ments to  i>erf ect  it,  no  suggestions  from  an  employee,  not  amount- 
ing to  a  new  method  or  arrangement  which  in  itself  is  a  complete 
invention,  will  sufSce  to  deprive  the  employer  of  the  exclusive 
property  in  the  perfected  improvement.^ 

§  525.    Proceedings  for  Procuring  a  Patent. 

The  proceedings  requisite  in  order  to  obtain  a  patent  are  next 
to  be  considered.  According  to  our  statutes^  the  inventor  or 
discoverer  must  make  a  written  application  to  the  Commissioner 
of  Patents,  and  file  what  is  commonly  known  among  professional 
men  as  a  specification;  or,  to  use  the  words  of  our  Patent  Act  of 
1870,  "  a  written  description "  of  the  invention  or  discovery, 
^^  and  of  the  manner  and  process  of  making,  constructing,  com- 
pounding, and  using  it,  in  such  full,  clear,  concise,  and  exact  terms 
as  to  enable  any  person  skilled  in  the  art  or  science  to  which  it 
appertains,  or  with  which  it  is  most  nearly  connected,  to  make, 
construct,  compound,  and  use  the  same."  And  it  is  further  pro* 
vided  that,  '^  in  case  of  a  machine,  he  shall  explain  the  principle 
thereof,  and  the  best  mode  in  which  he  has  contemplated  applying 

Co.,  191  Fed.  837  (N.  T.  C.  G.  1011)  The   government   cannot   appropriate 

(experimental,  not  a  public  use) .  without  compensation  a  man's  prop- 

a.  Agawam  Co.  ▼.  Jordan,  7  Wall,  erty  invested  in  a  patent,  although  the 

583.  inventor  was  in  the  government  em- 

S.  lb.     And  see  Dalzell  v.  Daeber  ploy.    Solomons  v.  United  States,  137 

Co.,   149   U.   S.   315,   13   S.   Ct.   886.  U.  S.  342,  11  8.  Ct.  88. 
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that  principle,  so  as  to  distinguish  it  from  other  inventions;  and 
shall  particularly  point  out  and  distinctiy  claim  the  part,  improve- 
ment, or  combination  which  he  claims  as  his  invention  or  discov- 
ery." This  specification  and  claim  is  to  be  signed  by  the  inventor, 
and  attested  by  two  witnesses/  The  applicant  likewise  furnishes 
a  drawing,  specimen,  or  model,  as  the  case  mliy  be,  to  illustrate 
his  claim ;  and,  finally,  he  must  nmke  oath  or  affirmation  that  he 
does  verily  believe  himself  to  be  the  original  and  first  inventor  or 
discoverer  of  the  art,  machine,  manufacture,  composition,  or  im- 
provement for  which  he  solicits  a  patent ;  that  he  does  not  know, 
and  does  not  believe,  that  the  same  was  ever  before  knovni  or 
used;  stating,  also,  of  what  country  he  is  a  citizen.^  So  much 
for  the  claimant's  papers,  which,  of  course,  he  must  not  file  with- 
out paying  to  government  the  preliminary  fee  in  advance.  But, 
on  his  compliance  with  all  these  formalities,  his  claim  is  taken  up 
and  considered  at  the  Patent  Office  in  Washington;  and  if,  on 
examination,  it  appears  that  the  claimant  is  justly  entiUed  to  a 
patent,  the  Commissioner  will  issue  the  letters-patent  accordingly ; 
not,  however,  without  requiring  him  to  pay  a  final  fee  to  govern- 
ment according  to  law/ 


4.  Act  July  8,  1870,  §  26.  The 
claim  is  a  statutory  requirement,  pre- 
bcribed  for  the  purpose  of  making 
the  inventor  define  precisely  what  his 
invention  is.  Howe  v.  National  Co., 
134  U.  8.  38fl-,  10  S.  Ct.  570.  Dis- 
tinct and  formal  claims  are  necessary 
to  ascertain  the  scope  of  the  inven- 
tion. Grant  v.  Wrflker,  148  U.  8. 
547,  13  8.  Ct.  800.  The  claim  is  to 
be  construed  in  connection  with  the 
explanation*  contain^  in  the  specifi- 
cation; but  specifications'  and  draw- 
ings are  only  explanatory,  and  can- 
not be  used  to  enlarge  the  claim. 
McClain  v.  Ortmayer,  141  U.  8.  419, 
12  8.  Ct.  75;  Howe  Co.  v.  National 
Co.,  134  U.  8.  388,  10  8.  Ct.  570.    The 


Commissioner  has  considerable  lati- 
tude to  correct  or  require  modifica- 
tiOB  of  the  daim.  Phosnlx  Co.  v. 
8piegel,  133  U.  8.  360»  10  8.  Ct.  409; 
Topliff  V.  Topliff,  145  U.  8.  156,  7 
e.  Ct  1057. 

6.  lb.,  §S  27-30.  And  see  U.  8. 
Rev.  Sts.  (1878),  g§  4888-4890.  8ee 
Godfrey  v.  Eames,  1  WaU.  317;  8iif- 
folk  Go.  V.  Hayden,  3  Wall.  315.  As 
to  the  date  of  application,  see  The 
Barbed  Wire  Patent,  143  U.  8.  275. 
The  oath  must  be  made  by  the  ii^ 
ventor.  Kennedy  v.  Hasleton,  12$ 
U.  8.  667,  »  8.  Ct.  208. 

6.  There  are  other  pateat-feet  ioh 
posed  in  sundry  instances,  which  It  Is 
not  our  purpose  to  detail, —  tiie  graad 
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CHAP.  JX.]  PATENTS  AND  COPTRIOHT8.  §   626 

§  526.    The  Same  Subject;  Spedficatiom. 

The  preliminaries,  then,  are  simple  enough,  except  as  to  pn* 
paring  the  specification.  Here  it  is  that  legal  knowledge  and 
scientific  aptitude  are  most  severely  tested  ;*for  a  badly  drawn 
specification,  such  as  claims  too  much,  or  not  enough,  or  the  wrong 
thing,*  may  defeat  the  wishes  of  the  inventor  altogether,  and 
render  the  latters-patent,  even  though  he  secure  them,  mere  worth- 
less paper.  In  the  United  States  the  specification  is  referred  to 
in  the  patent  itself  when  granted,  a  copy  being  always  annexed ; 
and  thus  our  rule,  unlike  that  prevalent  in  England,  is  to  construe 
patent  and  specification  together,  in  order  to  ascertain  the  subject- 
matter  of  the  invention ;  and  the  same  is  true  of  drawings  annexed 
to  the  specification.  Hence,  the  general  terms  of  the  patent,  of 
which  these  form  a  part,  may  be  controlled  by  the  specification  and 
its  accompanying  drawings.' 

The  leading  objects  of  a  specification  are  two,  as  writers  on 
patent-law  have  shown:  fird,  to  inform  the  public  what  the  thing 
really  is  of  which  the  patentee  claims  to  be  the  inventor  and  (dur- 
ing the  existence  of  his  patent)  the  exclusive  owner;  second,  to 
enable  the  public,  from  the  specification  itself,  to  practise  the 
invention  so  described  after  the  patent  iias.  expired.^  To  meet 
the  first  object,  the  specification  ought  to  clearly  present  the  sub- 
ject-matter of  the  discovery  or  invention, —  not,  indeed,  with 
technioal  or  scientific  exactness  necessarily,  but  in  language  reason- 
ably accurate;  distinguishing  between  the  old  and  new  with  ful- 
ness sufficient  to  enable  the  court  to  understand  what  he  claims 
to  have  first  introduced,  and  avoiding  that  ambiguity  and  dark- 
ness of  description,  or  misuse  of  terms,  which,  wherever  found, 
most  likely  indicates  that  the  patentee  or  his  attorney  groped  in 

aggregate  going  to  swell  tbe  receipts  219-221,   and   eases   cited;    Hogg   v. 

of  the  treasury,  and  tending  to  make  Emerson,  6  How,  478;  Turrill  ▼.  Mioh- 

the  Patent  OiBoe  an  institation  prac-  igan,  &e.,  R.  R.,  1  Wall.  491. 

tically  «elf-«upporting.    See  Act  July  8.  Curt.  Pat.,  g  228 ;  Fihillip*  Pat. 

S,  1870,  gg  31,  68,  S9.  237;  Braoa  ▼.  Eaton,  7  Wheat.  35S. 
7.  Act  1870,  g  22;  Curt.  Pat.,  gg 
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the  dark  for  some  patentable  f eature,  without  a  dear  idea  whether 
the  thing  would  bear  a  patent  or  not'  To  meet  the  second  object, 
he  should  not  omit  any  step  or  process  in  his  specification  which 
facilitates  description,  though  in  a  long  and  complicated  process 
this  legal  requirement  would  doubtless  be  liberally  construed ;  he 
should  make  no  false  statements;  nor  shoidd  he  so  far  conceal 
as  in  effect  to  cover  up,  instead  of  display,  his  invention,  as  an 
inventor  is  often  strongly  tempted  to  do  where  pecuniary  suocess 
may  depend  largely  on  secrecy  as  to  his  process ;  and,  in  brief,  the 
language  of  the  specification  should  be  such  as  to  enable  persons 
skilled  in  the  particular  ^art  or  science  to  apply  the  invention  for 
themselves,  without  invention  or  addition  of  their  own,  or  even 
repeated  experiments.'  What  the  drawings  or  model  might  sug- 
gest is  no  part  of  the  invention,  apart  from  what  the  specification 
intended.^ 


9.  Curt.  Pat.,  §§  229-250,  and  cases 
cited;  Prouty  ▼.  Ruggles,  16  Pat.  336 
O'Reilly    v.     Morse,    15    How.    62 
Blanehard  y.  Sprague,  2  Story,  164 
Bright.  Dig.  "Patente." 

1.  See  Curt  Pat.,  §§  252-261,  and 
cases  cited;  Wood  y.  Underhill,  5 
How.  1.  Thus,  where  a  patent  is 
claimed  for  a  discovery  of  a  new  sub- 
stance, by  means  of  chemical  combi- 
nations of  known  materials,  it  should 
state  the  component  parts  of  the  new 
manufacture  claimed  with  clearness 
and  precision,  and  not  leave  the  per- 
son attempting  to  use  the  discovery 
to  find  it  out  by  experiment.  Tyler 
v.  Boston,  7  Wall.  327.  The  scope  of 
letters-patent  must  be  limited  to  the 
invention  covered  by  "the  claim;" 
and  tihe  latter  cannot  be  enlarged  by 
the  language  used  in  other  parts  of 
the  specification.  Railroad  Ck>.  y. 
Mellon,  104  U.  8.  112.  Ab  to  suffi- 
ciency of  expression  in  a  apeolfica- 


tion,  see  Loom  Co.  v.  Higgins,  105 
U.  S.  580;  Citrlton  v.  Bokee,  17  Wall. 
463;  Telephone  Cases,  126  U.  S.  1. 
A  specification  is  sufficiently  clear 
and  descriptive  when  expressed  in 
terms  intelligible  to  a  person  skilled 
in  the  art  to  which  it  relates.  Sea- 
bury  y.  Am.  Ende,  152  U.  S.  561,  14 
S.  Ct.  683. 

8.  Flower  v.  Detroit,  127  U.  8.  563. 

As  to  Patent  Office  procedure,  see 
Hall-Borchert  Co.  v.  Ellanan  Co.,  213 
Fed.  341,  130  C.  C.  A.  193  (specifica- 
tion claim) ;  Horton  Mfg.  Co.  v. 
White  Lily  Mfg.  Co.,  213  Fed.  471, 
130  C.  C.  A.  117  (claim  construed) ; 
Van  NeSs  v.  Layne,  213  Fed.  804,  130 
C.  C.  A.  462;  Ottumwa  Co.  v.  Christy 
Co.,  213  Fed.  804,  130  C.  C.  A.  462; 
Fowler  v.  McCrum-Howell  Co.,  215 
Fed.  905;  Bush  Co.  y.  Becker  Bros., 
209  Fed.  233,  reversed,  222  Fed.  002 
(design  patent). 
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§  527.    Patents;  How  Issued;  Their  Tenor. 

In  this  country^  letters-patent  —  or  patents,  as  they  are  usually 
called  —  are  issued  in  the  name  of  the  United  States  of  America, 
under  the  seal  of  the  Patent  Office.  They  are  signed  by  the  Sec- 
retary of  the  Interior  and  countersigned  by  the  Commissioner  of 
Patents.  And  under  existing  statutes,  patents  are  granted  for  the 
term  of  seventeen  years  to  the  patentee,  his  heirs  or  assigns,  and 
confer  '^  the  exclusive  right  to  make,  use,  and  vend  "  the  inven- 
tion or  discovery  throughout  the  United  States  and  the  Territories 
thereof.  Every  patent  dates  as  of  a  day  not  later  than  six  months 
from  the  time  at  which  it  was  passed  and  allowed,  and  notice  sent 
to  the  applicant  or  his  agent^  Whether  an  invention  or  improve- 
ment should  be  embraced  in  one,  two,  or  more  patents,  is  a  matter 
of  discretion  with  the  head  of  the  Patent  Office.^ 

§  528.    Legal  Title  to  Letters-Patent;  Heirs,  Assignees,  and 
Licensees* 

The  right,  it  is  seen,  is  in  the  patentee,  '^  his  heirs  or  assigns." 
So  far  are  the  rights  of  heirs  and  assigns  protected,  that  if  the 
inventor  dies  before  the  patent  is  granted,  the  right  of  applying 
for  and  obtaining  the  patent  will  devolve  on  his  executor  or  admin- 
istrator, in  trust  for  his  heirs^t-law, —  or  otherwise,  in  accord- 
ance with  his  testamentary  disposition ;  and  if  the  right  has  been 
assigned  by  the  inventor  before  the  patent  is  granted,  the  patent 
may  be  granted  and  issued  and  reissued  to  the  assignee,  provided 
the  assignment  be  first  recorded  in  the  Patent  Office ;  though  the 
claim  papers  should  be  executed  by  the  inventor  himself  if  he  be 
alive.^  It  is  thus  evident  that  the  patentee  is  frequently  a  dif- 
ferent person  from  the  inventor.  The  patentee,  of  course,  holds 
the  legal  title  to  the  patent ;  and  when  the  inventor's  assignee  has 
the  patent  issued  to  himself,  the  exclusive  right  is  vested  in  the 

8.  See  Act  July  S,  1870,  ||  21-23.  4.  Bennet  v.  Fowler,  8  Wall.  445. 

All  officers  designated  by  the  atatote  i.  Act  July  8,  1870,  |§  33,  34.    See 

must  sign,  or  the  letters  are  void.  C?uri.    Pal,    §§    167-174;    Gayler   ▼. 

Marsh  v.  Nichols,  128  U.  S.  605.  Wilder,  10  How.  477. 
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asftignee  as  a  legal  eetate,  and  the  inventor  is  diveeted  of  the  kgal 
title.  .  Where  a  patent  is  granted  to  one  as  executor,  he  can  main- 
tain a  suit  on  the  patent  in  all  respects  as  if  he  had  heen  designated 
in  the  patent  as  trustee  instead  of  executor/  If  the  patent  be  Toid, 
it  is  void  as  to  the  assignee  as  well  as  the  inventor/  The  title  to 
a  patent  passes  to  the  patentee's  assignee  in  bankraptcy,  subject 
to  the  latter's  election  to  accept  it.'  But  the  patent  monopoly  is 
an  entire  right,  and  cannot  be  divided  up  by  assigning  separate 
claims  under  the  same  patent.^ 

The  exclusive  right  conferred  by  the  patent  is  ^^  to  make^  use, 
and  vend"  the  invention.  It  is  specially  provided  by  statute 
that  not  only  the  patent,  but  any  interest  therein,  shall  be  assign- 
able in  law  by  an  instrument  in  writing;  and  in  this  manner  may 
be  granted  an  exclusive  right  under  the  patent  to  the  whole  or  any 
specified  part  of  the  United  States ;  but  such  assignment  or  grant 
shall  be  void  as  against  any  subsequent  purchaser  or  mortgagee 
for  a  valuable  consideration  without  notice,  unless  recorded  in  the 
Patent  Office  within  three  months  from  its  date.'  Thus,  then,  a 
patent-right  may  be  assigned  after  the  issue  of  letters,  as  well  as 
before,  on  compliance  with  certain  requirements  of  law;  though 
as  to  the  extent  of  the  right  thus  transferred  and  the  mutual 
relations  of  assignor  and  assignee  there  is  still  some  uncertainty. 
One  point,  however,  which  was  formerly  in  doubt,  seems  to  have 
been  well  established  by  the  decisions  of  the  Supreme  Court  of 

6.  Rubber  Co.  v.  Goodyear,  9  Wall.      Ber.   Sta.,   i   4898.     See  Curt.  Pat., 
78S.     See  Abb.  Nat.  Dig.  "Patents,"      §  183  et  wg.;  Pitta  ▼.  Whitman,  2 


5.    And  see,  ae  to  righte  of  assignee.     Story,    609,    614.      As    against    the 
Littlefield  v.  Perry,  21  Wall.  205.  patentee  and  third  persons  not  above 

7.  Worley  v.  Tobacco  Co.,  104  U.  S.  '  indicated,  the  requirement  of  record 
340.  within  three  months  appears  not  es- 

8.  Sesmons  t.  Romadka,  145  U.  8.  sential  to  the  yalidity  of  the  assign- 
20,  12  S.  Ct.  7M.  ment     State  restrictioDS  on  sales  off 

9.  Pope  Man.  Co.  ▼.  Oormully  Mfg.  patents.  Book  22,  N.  Y.  Rpts.,  Ben- 
Co.,  144  U.  S.  248 ;  Waterman  v.  der  ed.,  note,  p.  730.  Assignment  of 
Mackenzie,  138  IT.  S.  252,  11  S.  Ct.  rights  to  indentions.  Book  29,  K.  T. 
334.  Rpts.,  Bender  ed.,  note,  p.  734. 

1.  Act  July   8,   1870,  §  36;   U.   S. 
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the  United  States :  and  this  is^  that  the  patentee's  assignment  or 
grant  of  an  extension  or  renewal  of  a  patent,  before  any  extension 
has  issned,  will  carry,  if  the  terms  of  the  grant  be  proper  ones,  the 
l^al  as  well  as  the  equitable  interest  in  the  patent;  and  that  by 
a  sweeping  transfer  of  all  his  property  both  patent-rights  and 
extensions  thereof  may  pass.^ 

But  the  decisions  in  our  courts  recognize  a  distinction  between 
the  right  to  make  and  vend  and  the  right  to  use  a  patent.  And 
tnere  is  a  kind  of  contract  to  which  a  patentee  often  makes  him- 
self a  party,  namely,  a  license  to  use  the  patent;  and  this  is  obvi- 
ously different  from  an  assignment  or  grant  of  the  right ;  for  the 
entire  monopoly  "  to  the  whole  or  any  specified  part  of  the  United 
States  "  is  not  thereby  granted.  Our  statutes  provide  that  those 
who  have  purchased  or  acquired  by  consent  the  right  to  construct 
any  newly  invented  machine  before  the  patent  is  applied  for  may 
use,  or  sell  for  use,  the  specific  thing,  without  incurring  liability. 
And,  in  order  that  the  rights  of  patentees  and  their  assigns  may 
be  fully  protected,  patented  articles  should  be  marked.^     The 


8.  Railroad  Co.  ▼.  Trimble,  10  Wall. 
3S7.  And  see  Wilson  ▼.  Rousseau,  4 
How.  04S;  Bloomer  v.  McQuewan,  14 
How.  539;  Hartshorn  y.  Day,  19 
How.  211;  Bloomer  v.  Millinger,  1 
Wall.  340;  Chaffee  y.  Boston  Belting 
Co.,  22  How.  217.  An  assignment 
of  an  interest  in  a  patented  inyention 
is  a  contract,  and  like  other  contracts 
•hould  be  so  construed  as  to  carry 
out  the  intention  of  the  parties  to  it. 
Mr.  Justice  Dayis  in  Nich<rf8on  Paye- 
ment  Co.  y.  Jenkins,  14  Wall.  452. 
See,  as  to  the  right  to  assign,  Gott- 
fried T.  Miller,  104  U.  8.  521.  And 
see  Rude  y.  Westcott,  130  U.  8.  152, 
9  8.  Ct.  463. 

As  to  the  right  of  a  purchaser  from 
an  assignee  to  use  the  machine,  see 
Adams  y.  Burke,  17  Wall.  453.  The 
assignment  of  an  exdusiye  right  to 
use   a   machine,   and   to   yend   it   to 


others  for  use  within  a  specified  ter- 
ritory, authorizes  the  assignee  to  yend 
elsewhere,  out  of  that  territory,  arti- 
cles manufactured  by  the  machine. 
Simpson  y.  Wilson,  4  How.  709.  Such 
transfers  are  not  reyocable  without 
cause.  St.  Paul  Plow  Works  y. 
Starling,  140  U.  8.  184,  8  S.  Ct.  1327. 
As  to  correcting  a  wrongful  use  by  a 
subsequent  purchase  of  a  right  to 
yend,  see  Emerson  y.  Dodge,  18  Wall. 
414. 

For  tiie  right  of  a  recorded  as- 
signee to  sue  for  an  infringement,  see 
Littlefield  y.  Perry,  21  Wall.  205. 

8.  See  Act  July  8,  1870,  §§  37-39; 
U.  8.  Rey.  Sts.,  §|  4899-4901 ;  Brooks 
y.  Byam,  2  Story,  525;  Curt.  Pat., 
§§  211-218;  Abb.  Nat.  Dig.  "Pat- 
ents," 4;  Rubber  Co.  y.  Goodyear,  9 
Wall.  788. 
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licensee  must  aseert  his  I^gal  ri^ts  in  the  name  of  the  original 
owner;  he  cannot  in  his  own  name  prosecute  for  infringemenL^ 
A  license  to  use  an  invention  implied  from  circumstances  is  not 
transferable  unless  the  patentee  waives  his  own  ri^ts.^  Nor  is  an 
oral  license  to  use  available  against  a  subsequent  assignee  of  the 
patent  without  notice.^ 


I  529.    Caveat,  Surrender,  Reissue,  and  Disclaimer. 

Where  the  inventor  desires  time  to  mature  his  invention  he  will 
do  well  to  file  a  caveat  Our  statutes  provide  that  any  citizen  of 
the  United  States  (and,  upon  certain  conditions,  an  aliai  resident 
likewise)  who  makes  a  new  invention  or  discovery,  and  desires 
further  time  to  mature  it,  may,  on  payment  of  the  fees,  file  in  the 
Patent  Office  a  caveat j  setting  forth  the  design  thereof,  and  pray- 
ing protection  of  his  right  until  he  shall  have  matured  his  inven- 
tion. This  caveat  is  filed  in  the  confidential  archives  of  the  office ; 
and  the  effect  of  its  presentation  is  to  protect  the  inventor  a  year 
against  applications  which  may  meantime  be  presented  by  other 
persons.' 

Then,  again,  the  privilege  of  surrender  and  reissue  and  dis- 
claimer become  of  importance  to  the  patentee  where  his  original 
patent  claims  too  much,  or  is  in  any  respect  defective.  If  a 
patent  be  inoperative  or  invalid,  because  of  some  such  reason, — 
the  error  being  honestly  made,  and  not  with  fraudulent  intent,— 
the  patentee  may  surrender  his  original  patent  and  have  a  new 
one  issued  for  its  unexpired  term.     The  object  of  conferring  this 


4.  Paper-'bttg  Gases,  105  U.  6.  766 1 
IBS  U.  8.  252. 
6.  Hapgood  V.  HewitI,  119  U.  a 

226,  7  S.  Ct.  193. 

6.  153  U.  S.  332. 

The  patent  certificate,  Ifloe  a  title 
deed,  is  a  personal  chattel.  Paine  v. 
Parldiurst,  205  Fed.  740,  126  G.  G.  A. 
195.  See  as  to  assignments,  Johnston 
▼.  Southern  Well  Go.,  208  Fed.  145, 
125  G.  G.  A.  361;  In  re  Henry,  224 


U.  6.  1,  8»  6.  Ct  864  (licensee  re- 
stricted). 

GoFemment  may  upon  one  recom- 
pense have  the  benefit  of  an  inyen- 
tion.  Firiih  Sterling  Go.  ▼.  Bethle- 
lieni  Go.,  216  Fed.  755  (Pa.  D.  G. 
1014);  Solomons  v.  United  States, 
137  U.  S.  342,  11  S.  Gt.  88 

7.  Act  Jnly  8,  1870^  S  40;  U.  GL 
Ber.  8ts.,  S  4908. 
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power  of  surrender  and  reissue  is  to  enable  patentees  to  remedy 
aocidental  mistakes;  and  the  law  endeavors  to  place  parties  as 
they  would  have  stood  in  case  the  original  specification  had  been 
made  out  in  the  corrected  form*  But  interpolations  in  a  reissued 
patent,  of  new  f eatures,  ingredients^  or  devices^  are  not  allowable^ 
though  parties  often  try  to  get  reissues  from  the  Patent  Office  for 
the  purpose  of  inserting  some  expanded  or  equivocal  claim.'  The 
statute  permits  of  a  reissue  in  divisions;  and  several  reissues  may 
be  required  to  constitute  a  complete  machine,  and  on  a  proceeding 
for  infringement  these  may  be  introduced  in  one  bill.'  The  error 
to  be  corrected  may  be  either  that  of  specification  or  claim,  it  mat- 
ters not  which ;  and  the  patentee  has  a  right  to  restrict  or  enlarge 
his  daim,  so  as  to  give  it  validity  and  carry  out  the  purposes  of 
the  invention.' 

Specifications  may  also  be  amended  by  filing  a  disclaimer  at  the 
Patent  Office,  whenever  through  inadvertence,  accident,  or  mis- 
take, and  without  fraudulent  intent,  a  patentee  has  claimed  more 
than  that  of  which  he  was  the  original  or  first  inventor.  The 
patent,  in  this  case,  is  valid  for  all  that  part  which  is  justly  and 
truly  his  own,  provided  it  be  a  material  or  substantial  part  of  the 

S.  See    Aet   July    8,    1S70,    §    53;  were   isBued.     Manufacturing   Co.   v. 

U.  8.  Rev.  Sts.,  S  4»16 ;  Aet  March  Ck>rbin,  103  U.  S.  786 ;  Miller  y.  Brass 

24,  1871;  Eureka  Company  v.  Bailey  Co.,  104  U.  S.  350;  Wing  v.  Anthony, 

Company,    11    Wall.    488 ;    Burr    v.  106  U.  8.  39,  142, 1  8.  Ct.  TO ;  Carlton 

Duryee,  1  Wall.  531 ;  Curt.  Pat.,  §§  v.  Bokee,  17  Wall.  463.    As  to  reissue 

S79-285 ;  Shipman  v.  Stratesville,  158  for    expanding    and    generalizing    a 

U.  8.  366,  15  8.  Ct.  886;  Corbin  y.  claim  not     defectiyely  specified,   see 

Eagle  Co.,  150  U.  8.  38,  14  8.  Ct.  38.  James  y.   Campbell,   104   U.   8.   356. 

9.  Eureka  Company  y.  Bailey  Con>-  And  see  Gill  y.  Wells,  22  Wall.  1 ; 

pany,  9upra.  Railway  Co.  y.  8ayleB,  97  U.  8.  554. 

1.  8ee  Battin  y.  Taggert,  17  How.  A  reissued  patent   is  inyalid  where 

74;  Rubber  Co.  y.  Goodyear,  9  Wall,  it  is  not  for  the  same  invention  av 

788;  (XReilly  y.  Morse,  15  How.  62.  the  original  patent;  but  makes  new 

And  as  to  surrender  after  an  ezten-  or  expanded  daime  and   shows   no 

sion,  see  Wilson  y.  Rousseau,  4  How.  inadyertence,    accident,    or    mistake 

546.    Reissued  letters-patent  are  yoid  when  corrected.     139  U.  8.  481$  146 

if  they  embrace  a  broader  claim  than  U.  8.  225;  137  U.  8.  25Sb 
that  for  which   the  original  letters 
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thing  pttenteiL  This  diseUimer  is  to  be  in  writing  and  attested, 
and  it  should  be  reoordedi — all  in  aoeordanoe  with  the  statute 
requiremente;  and  it  is  then  eonsidered  a  part  of  the  original 
specification  to  the  extent  of  the  interest  of  the  claimant  and  those 
claiming  imder  him  after  the  record.  But  no  disclaimer  shall 
affect  any  action  pending  at  the  time  when  it  was  filed,  ezcq>t  so 
far  as  may  relate  to  the  question  of  unreasonable  n^lect  or  delay 
in  filing  it' 

§  530.    Rule  as  to  Extension  of  Patents. 

The  poli<7  of  Congress  has  varied  considerably  with  regard  to 
the  extension  of  patents.  By  the  act  of  1836,  the  Secretary  of 
State,  the  Commissioner  of  the  Patent  Office,  and  the  Solicitor  of 
the  Treasury  were  constituted  a  Board  of  Commissioners  to  hear 
evidence,  and  decide  upon  granting  an  extension  of  the  term  of 
any  patent,  where  such  extension  was  paid  for ;  and  the  question 
for  their  consideration  was  whether,  having  due  regard  to  the 
public  interest  tlierein,  it  was  just  and  proper  to  grant  the  exten- 
sion, because  the  patentee  had  failed  to  obtain  a  reasonable  re- 
muneration. Upon  their  favorable  decision  the  patent  was  to  be 
extended  for  seven  years  beyond  its  original  expiration.  As  the 
duties  of  government  officers  increased,  it  became  necessary  to 
change  the  board;  and  Congress,  by  the  act  of  1848,  vested  the 
sole  power  of  extension  in  the  Commissioner  of  Patents. 

But  the  arbitrary  power  thus  exercised  by  a  department  officer 
became  obnoxious;  and  the  more  the  patent  business  grew,  the 
greater  became  the  danger  that  improper  influences  would  be 
brought  to  bear  upon  an  officer  who  already  was  burdened  with 

S.  Act  July  8,  1870,  8  54 ;  U.  8  the  oluuracter  of  the  invention.  Hailes 

Rev.  Statft..     8  4M7;  Abh.  Nat.  Dig.  v.  Albany  Co.,  123  U.  S.  582,  S  S.  Ct. 

« Patents,"  6.    See  Leggett  v.  Avery,  2«2 ;  Colline  Co.  v.  Coee,  130  U.  8. 

101  U.  S.  256;  Smitai  v.  Nichols,  21  56,  »  8.  Ct.  514. 

Wall.  112 ;  Sessions  ▼.  Romadka,  145  As  to  reissue,  etc.,  see  Witaell  v. 

U.  8.  29,  12  8.  Ct.  79^;  Collins  Co.  Bennan,  212  Fed.  734,  129  C.  C.  A. 

V.  Coes,  130  U.  8.  56,  9  8.  Ct.  514.  344. 
A  disclaimer  cannot  be  used  to  change 
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duties ;  and  there  were  good  reaaonfl,  besides^  for  leaying  all  patr 
ents  to  expire  at  the  same  reasonable  period,  subject  to  such  redress 
in  special  instances  as  might  be  furnished  by  legislation.  Hence 
Congress,  by  the  act  of  1861,  extended  the  original  term  from 
fourteen  to  seventeen  years,  as  it  now  remains,  and  prohibited  all 
extensions  of  patents  to  be  granted  in  the  future.  No  patent 
granted  since  the  2d  of  March,  1861,  can  lawfully  be  extended.^ 
But  Congress  may,  and  frequently  does,  authorize  by  special  act 
the  extension  of  a  patent ;  and  such  legiedation  avails,  as  it  would 
appear,  even  though  the  invention  may  have  already  been  intro- 
duced to  public  use.^  Extended  or  reissued  letters-patent  cannot 
be  annulled  in  any  collateral  proceeding  for  fraud.^ 

§  531.    Appellate  Proceedings  for  Obtaining  a  Patent. 

There  is  a  sort  of  special  procedure  in  the  matter  of  obtaining 
letters-patent,  by  which  the  controversy  may  sometimes  be  brought 
into  the  courts,  though  originating  in  an  executive  department 
The  rules  applicable  in  such  cases  are  fully  detailed  by  statute; 
and  the  right  secured  to  the  applicant  for  a  patent  or  its  reissue  is 
substantially  that  of  an  appeal,  in  case  he  is  dissatisfied,  from  the 
primary  examiner  to  a  board  of  examiners-in-chief;  from  this 
board  to  the  Commissioner  in  person ;  and  from  the  Commissioner 
in  person  to  the  Supreme  Court  of  the  District  of  Columbia  sitting 
in  banc.  And,  finally,  the  applicant,  if  his  patent  be  still  refused, 
may  resort  to  a  bill  in  equity.     Cases  of  interference,  where  appli- 


8.  Gee  Cnrt.  Pat,  §  2S7;  Act  March 
2,  1861,  e.  8S,  §  16;  Act  July  8,  1870, 
|§  22,  63-67. 

4.  See  Abb.  Nat  Dig.  "  Patents," 
10 ;  Bourne  v.  Goodyear,  9  Wall.  811 ; 
Agawam  Go.  y.  Jordan,  7  Wall.  583. 

5.  Rubber  Co.  y.  Goodyear,  9  Wall. 
788;  Seymour  y.  Osborne,  11  Wall. 
516.  The  absolute  owner  of  a  patent 
may  use  or  transfer  his  rights  dur- 
ing an  extended  term ;  but  the  license 
to  use  a  patent  te  not  presumed  to  ex- 


tend beyond  the  term  during  which 
the  license  was  giyen.  Paper4>ag 
Caaes,  105  U.  S.  76.  And  as  to 
cases  of  extension,  see  Bloomer  y. 
McQuewan,  14  How.  539;  Bloomer 
y.  Millinger,  1  Wall.  340;  Wilson  y. 
Simpson,  9  How.  109;  Rubber  Co.  y. 
Goodyear,  9  Wall.  788;  Eunson  y. 
Dodge,  18  Wall.  414.  See  also,  §  541 ; 
Cameron  Co.  y.  Kdoxyille,  227  U.  8. 
39,  33  S.  Ct.  209. 
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cation  is  made  for  a  patent  which  appears  to  interfere  with  any 
pending  application,  or  with  any  unexpired  patent,  are  sabject  to 
a  like  right  of  appeal^  The  law  prescribes,  further,  how  far 
copies  of  records  and  foreign  patents  shall  be  admissible  in 
evidence/ 

The  decision  of  the  Commissioner  of  Patents  in  the  allowance 
and  issue  of  a  patent  creates  a  prima  facte  right  only;  ^  and  upon 
all  the  questions  involved  therein,  the  validity  of  the  patent  is 
subject  to  judicial  examination,'  which  should  be  searching  on  the 
issue  of  patentable  invention/ 

§  532.    Infringement  of  Patents;   Remedies,  etc 

But  the  great  subject  of  infringement  of  patents  belongs  more 
especially  to  the  courts ;  and  here  it  is  that  an  injured  party  has 
his  more  important  remedies,  whether  it  be  by  action  at  law  to 
recover  damages,  or  through  the  more  ample  process  of  a  bill  in 
equity.  The  word  "  infringement "  is  used  in  the  patent  law  to 
denote  the  act  of  trespassing  upon  the  incorporeal  right  secured 
by  a  patent.  Any  person  who,  without  legal  permission,  shall 
'^  make,  use,  or  vend  to  another  to  be  used,"  the  thing  which  is 
the  subject-matter  of  an  existing  patent,  commits  the  wrong  of 
infringement.  For  this  wrong  the  choice  is  of  two  remedies, — 
either  damages  may  be  recovered  against  him  at  law  by  an  action 
on  the  case,  or  dse  there  may  be  a  bill  in  equity  for  an  injunction 
and  account.^     What  constitutes  an  infringement,  however,  within 


6.  See  Act  July  8,  1870,  §§  41-52; 
U.  S.  Rev.  Stats.,  §§  4909-4915;  Abb. 
Nat.  Dig.  "Patents,"  3;  Sqrmour  v. 
Osborne,  11  Wall.  516. 

7.  Act  July  8,  1870,  §  57. 

8.  The  Commissioner's  disallowance 
of  a  patent  may  control  in  a  doubt- 
ful case.  Morgan  v.  Daniels,  153 
U.  S.  120,  14  S.  St.  772. 

9.  Reckendorfer  ▼.  Faber,  92  U.  S. 
347.  As  to  suits  for  annulling  a  pat- 
ent, see  Mowry  v.  Whitney,  14  Wall. 


434.  The  grant  of  letters-patent  does 
not  conclude  the  question  of  abandon- 
ment. Planing  Co.  v.  Keith,  101  U.  S. 
479.  Courts  should  not  unreasonably 
by  construction  enlarge  the  claim 
whidi  the  Patent  Office  has  admitted. 
Burns  ▼.  Meyer,  100  U.  S.  671. 

1.  Hill  V.  Wooster,  132  U.  8.  693, 
10  S.  Ct.  229. 

8.  See  Curt.  Pat.,  c.  8;  Bout.  Diet. 
"Infringement;*'  U.  S.  Rev.  Stats., 
§§  4918,  4919.    Jurisdietion  of  courts 
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the  meaning  of  our  patent  laws,  is  left  mainly  for  the  courts  to 
determine ;  and  upon  this  point  there  are  a  number  of  decisions 
in  the  Circuit  and  District  Courts  of  the  United  States,  which  it 
is  not  our  purpose  to  set  forth,  though  they  should  be  caiefuUy 
examined  by  every  patent  lawyer.^  But,  in  general,  it  may  be 
said  that,  since  the  wrong  consists  in  making,  using,  or  vending 
to  be  used,  it  is  not  r^arded  an  infringement  to  make  a  patented 
machine  merely  as  an  experiment ;  nor  to  vend  the  materials  of  a 
patented  machine;  nor  to  sell  the  articles  which  it  may  have  pro- 
duced, unless  the  patent  covers  both  process  and  product;  nor, 
where  the  proportions  of  certain  ingredients  are  essential,  to  vary 
theuL 

What  constitutes  infringement  of  a  machine  is  not  determinable 
by  fixed  rules ;  but  it  may  arise  where  the  invention  is  used  with- 
out such  variation  as  constitutes  a  new  discovery;  and  here  the 
doctrine  of  mechanical  equivalents  is  properly  applicable.  In  a 
manufacture  the  question  is  one  of  substantial  identity,  and  so 
with  any  applied  principle/    ^Nothing  can  be  held  an  infringe- 


over  patents.  Book  22,  N.  T.  Rpts., 
Bender  ed.,  note,  p.  449.  Jurisdic- 
tion of  State  coiurts  in  patent  cases. 
Book  31,  N.  Y.  Rpts.,  Bender  ed.,  note, 
p.  214.  Power  of  courts  over  fees  for 
service  of  patent  claimant.  Book 
29,  N.  T.  Rpts.,  Bender  ed.,  note, 
p.  264. 

8.  fiee  Curt.  Pat,  c.  S,  pa»9im; 
Bright  Fed.  Dig.  ''Patents,"  12; 
Abb.  Nat.  Dig.  "  Patents,''  9. 

4.  lb.  And  see  Winana  y.  Den- 
mead,  15  How.  330;  Prouty  v.  Rug^ 
gles,  16  Pet.  336;  Hogg  v.  Emerson, 
11  How.  587;  supra,  §  520.  It  has 
been  held  by  the  Supreme  Court  of 
the  United  States  that  the  right  cov- 
ered by  a  patent  does  not  extend  to 
a  foreign  vessel  lawfully  entering  one 
of  our  ports.  Brown  v.  Duchesne,  19 
How.  193.     Cofilnay  English  doctrine 


in  Caldwell  v.  Van  Vlissingen,  9  E.  L. 
ft  Eq.  51.  See  Eeplinger  v.  De  Young, 
10  Wheat.  358.  And  in  an  important 
ease  the  question  is  considered,  how 
far  eitiier  the  inventor  of  a  device,  or 
of  an  entire  machine,  or  of  a  mere 
combination,  can  invoke  the  aid  of 
the  doctrine  of  equivalotts.  Seymour 
▼.  Osborne,  11  Wall.  516. 

The  introduction  of  a  newly  dis- 
oov^ed  element  or  ingredient,  or 
one  not  previously  known  to  be  an 
equivalent,  would  not  constitute  an 
infringement.  €k>uld  v.  Rees,  15  Wall. 
187.  Nor  is  there  an  infringement 
wibere  a  single  important  element  is 
left  out.  Knapp  v.  Morss,  150  U.  S. 
221,  14  S.  Ct.  81.  But  the  substantial 
equivalent  of  a  thing  is  the  same  as 
the  thing  itself  in  patent  law;  and, 
notwithstanding  differences  of  name 
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ment  of  a  patent  which  does  not  fall  within  the  tenna  in  whieh 
the  patentee  has  himself  ohos^i  to  ezpress  hie  invention*^ 

As  the  liability  for  infringing  a  patent  sounds  in  tort,  there  was 
no  redress  for  an  inventor  whose  patent  was  infringed  by  the 
government  until  the  enactment  of  a  special  statute  in  1910  pro- 
viding compensation  for  such  inventors  in  the  Court  of  Claims. 
The  effect  of  this  statute  b  to  eetablish  the  right  of  the  government 
to  take  a  patent  by  right  of  eminent  domain ;  and  a  bill  to  enjoin 
the  carrying  out  of  a  government  contract  involving  the  violation 
of  a  patent  will  not  be  sustained.^ 

§  533.    The  Same  Subject 

Our  statutes  provide  that  damages  for  the  infringement  of  any 
patent  may  be  recovered  by  action  on  the  case  in  certain  specified 
courts  of  the  United  States;  such  action  being  brought  in  the 
name  of  the  party  interested,  either  as  patentee,  assignee,  or 
grantee.  And  it  is  further  declared  that  whenever,  in  any  such 
action,  a  verdict  shall  be  rendered  for  the  plaintiff,  the  court  may 
enter  judgment  thereon  for  any  sum  above  the  amount  found  by 
the  verdict  as  the  actual  damages  sustained,  according  to  the 
circumstances  of  the  case,  not  exceeding  three  times  the  amount  of 
such  verdict,  together  with  the  oosts.^  So  much  for  the  remedy  at 
law.     As  to  remedies  in  equity,  jurisdiction  of  patent  cases  is  also 


and  fomi,  there  may  be  an  infringe- 
ment. Machine  Go.  ▼.  Murphy,  97 
U.  8.  120.  See,  further,  §  520.  Put^ 
ting  tiie  patented  devioe  to  some  other 
use,  or  slightly  improving  upon  it,  is 
an  infringement.  Morley  Co.  ▼.  Lan- 
caeter,  129  U.  S.  263,  9  S.  Ct.  299; 
Western  Co.  y.  Larue,  139  U.  S.  601, 
11  S.  Ct.  670. 

ff.  McClain  ▼.  Ortmayer,  141  U.  8. 
419, 12  8.  Ct  76.  Where  the  patentee 
is  the  pioneer,  his  patent  deserves 
liberal  construction.  Morley  Co.  v.  Lan- 
caster, 129  U.  8.  263,  9  8.  Ct.  299; 


Sessions  v.  Romadka,  145  U.  &  M, 
12  8.  Ct.  799. 

6.  United  States  v.  Berdan  Flre> 
Arms  Mfg.  Co.,  166  U.  8.  552 ;  U.  a 
Comp.  St;  Crosier  ▼.  Krupp,  294 
U.  8.  200;  Marconi  Wireless  TeL 
Co.  V.  Simon,  227  Fed.  906,  231  Fed. 
1021. 

7.  Act  July  8,  1870,  §  59;  U.  a 
Rev.  Stats.,  §  491(^.  For  praetiee  in 
mattera  at  law,  see  Curt.  Pat.,  c  9. 
For  the  cost  or  damages  recoverable, 
see  Parks  v.  Booth,  102  U.  8.  96; 
Elisabeth  v.  Pavement  Co.,  97  U.  8. 
126. 
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conferred  on  courte  of  the  United  States;  and  npon  the  filing  of 
a  bill  in  equity  by  any  party  aggrieved,  the  court  has  power  to 
grant  injunction,  according  to  the  usual  principles,  to  prevent  the 
violation  of  a  patent-right.  The  terms  in  such  a  case  are  such  as 
the  court  may  deem  reasonable;  and  the  complaining  party,  if 
successful,  is  entitled  to  recover  not  only  the  defendant's  profits 
to  be  accounted  for,  but  also  the  damages  he  may  have  sustained, 
which  are  to  be  assessed  under  the  direction  of  the  court^  One 
ooK>wner  of  a  patent  can  enjoin  an  infringement  by  a  use  of  the 
invention  by  another  co-owner  without  his  consent.' 


§  534.    Miscellaneous  Points  as  to  Patent 

As  a  general  rule,  patents  are  libesally  construed  in  our  courts, 
and  with  a  disposition  to  protect  the  patentee  against  every  sub- 
stantial violation* of  his  rights.  There  is  some  uncertainty  as  to 
the  province  of  court  and  jury  respectively,  in  determining  upon 
the.  validity  and  effect  of  an  invention ;  but  a  fair  distinction  is 
to  be  taken  between  the  construction  of  written  instruments  (which 
is  a  judicial  duty)  and  discrimination  as  to  the  character  of  the 
thing  invented  in  questions  of  unity  and  diversity  of  invention; 
and  the  court  nee<f  not  compare  two  specifications,  and  instruct  a 


8.  Act  July  S,  1870,  §  56;  U.  8. 
Rev.  Stats.,  §  4991.  For  practice  in 
matters  in  equity,  see  Curt.  Pat.,  o. 
10.  And  see  Moore  ▼.  Marsh,  7  Wall. 
515;  and  Digests  of  Bright,  and  Abb. 
Mupra,  Appeal  or  error  lies  in  all 
patent  controversies,  whether  at  law 
or  iif  equity,  to  the  43upreme  Court 
of  the  United  States.  Act  July  8, 
1870,  §  58.  See  Philip  y.  Nock,  13 
Wall.  185;  §  357. 

One  infringing  a  patent  is  a  tor- 
tious wrongdoer.  Decker  v.  Smith, 
225  Fed.  776  (N.  Y.  D.  C.  1915).  See 
as  to  infrequent  remedies,  Stockland 
▼.  Russell  Co.,  222  Fed.  906,  138  C.  C. 
A.  336;  Mygatt  y.  Schaffer,  218  Fed. 


827,  134  C.  C.  A.  615 ;  Detroit  Co.  v. 
Mine  fiui^ly  Co.,  215  Fed.  100  (U.  8. 
C.  C.  A.  1914) ;  Wright  Co.  v.  Her- 
ring-CurtisB  Co.,  STll  Fed.  654  (N.  Y. 
C.  C.  A.  1914)  (infringement  part  of 
the  time) ;  Murray  y.  Detroit  Co., 
206  Fed.  465,  124  C.  C.  A.  371.  The 
test  of  infringement  of  a  machine  is 
not  its  physical  appearance,  but  the 
principle  of  ita  operation.  Interna- 
tional Co.  y.  William  Cramp  Co.,  211 
Fed.  124  (U.  S.  C.  C.  A.  1914).  And 
see  F.  D.  Cummer  y.  Atlas  Co.,  193 
Fed.  993,  113  C.  C.  A.  611  (disclaimer 
of  invalid  claims). 

9.  Cescinsky  v.  Routledge  k  Sons 
(1916),  2  K.  B.  325. 
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jurjr^  as  matter  of  law,  wbether  the  inventions  are  or  are  not  iden- 
tical.^ The  role  of  estimating  damages  in  patent  suits  is  now 
pretty  well  established.  And,  as  to  evidence,  rales  bave  been  set 
forth  in  considerable  detail  by  the  Supreme  Court^  Our  patent 
statutes,  in  this  latter  particular,  require  a  defendant  who  r^es 
upon  special  matter,  such  as  the  previous  invention,  knowledge, 
or  use  of  the  thing  patented,  to  give  thirty  days'  notice  of  the 
names  and  places  of  residence  of  his  witnesses;  and  this  require- 
ment is  strictly  construed.^  And  that  there  may  be  an  end  of 
patent  controversies,  our  courts  incline  strongly  to  uphold  all 
agreements  made  between  rival  patentees  upon  consideration  and 
for  the  sake  of  peace.^ 

§  534a.  The  Effect  of  the  Anti-Trust  Laws  on  Cocnmerce  in 
Patented  Articles. 
The  purpose  of  the  patent  laws  is  to  create  a  monopoly;  the 
purpose  of  the  recent  anti-trust  laws  is  to  prevent  a  monopoly;  and 
the  necessary  conflict  between  these  two  principles  has  presented 
many  interesting  questions  and  resulted  in  some  valuable  decisions. 
The  present  state  of  the  law  seems  to  be  that  the  anti-trust  laws 
do  not  restrict  the  monopolies  created  by  the  patent  and  copyright 
laws,  but  that  beyond  the  inherent  limitations  of  their  monopolies 
patents  and  copyrights  are  of  no  value  as  a  protection  against  the 
penalties  of  the  anti-trust  laws.^ 


1.  Biflchoff  V.  Wethered,  9  Wall. 
812;  Curt.  Pat.,  §S  222-225.  Tlie 
court  defines  the  invention  to  the 
jury.    155  U.  S.  555. 

8.  Seymour  v.  Osborne,  11  Wall. 
51S ;  Rubber  Co.  v.  Goodyear,  9  Wall. 
78S;  Railroad  Co.  v.  Dubois,  12  Wall. 
47.  See  Tucker  v.  Spalding,  13  Wall. 
463;  Bates  v.  Coe,  98  U.  S.  31. 

8.  Blanchard  ▼.  Putnam,  8  Wall. 
420;  Wise  v.  AUis,  9  Wall.  737;  Aga- 
wam  Co.  V.  Jordan,  7  Wall.  583. 

4.  Eureka  Compluiy  ▼.  Bailey  Com- 


pany, 11  Wall.  488.  As  between 
Federal  and  State  jurisdiction  aU 
suits  directly  touching  the  validity  of 
a  patent,  or  raising  a  Federal  ques- 
tion, should  be  brought  in  the  United 
States  courts;  but  a  mere  contract 
relating  to  a  patent  is  not  necessarily 
of  this  character.  Marsh  v.  Nichols, 
140  U.  S.  344,  11  Sup.  Ct.  798 ;  Dale 
Tire  Co.  v.  Hyatt,  125  U.  S.  46,  54, 
S  Sup.  Ct.  756. 

5.  See,  for  example.  United  States 
T.  Winslow,  227  U.  S.  202,  33  Sup.  Ct 
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I  534b.    Controlling  Price  of  Patented  Articles. 

There  have  been  many  attempts  made  in  recent  years  by  manu- 
facturers to  control  the  retail  price  of  patented  articles.  lHo  such 
limitation  of  the  sale  of  a  chattel  is  valid  at  common  law,  as  it  is 
an  ill^al  restraint  on  the  absolute  ownership  of  the  chattel ;  and 
our  Supreme  Court  has  recently  decided  that  the  patent  laws  give 
no  more  right  than  existed  at  common  law  for  the  patentee  to  limit 
the  retail  price  by  notica^  But  patented  articles  may  be  sold 
with  a  restriction  that  they  be  used  only  with  supplies  of  the 
patentee's  manufacture,  and  a  breach  of  this  condition  will  be  held 
an  infringement.^ 

§  535.    Copyright;   Sutute  Protection,  etc. 

II.  'Nexty  as  to  that  sort  of  literary  property  which  is  known 
as  "  copyright,"  or  the  "  right  of  copy,"  by  which  we  mean  the 
sole  right  of  printing,  publishing,  and  selling  one's  literary  com' 
position.  Copyright  is  the  creature  of  statute ;  and  no  common- 
law  protection  is  given  to  a  work  of  literature  or  art  after  it  is 
once  published.^  An  author  in  this  country  has  no  exclusive  prop- 
erty in  his  published  work  except  as  granted  by  the  Constitution 
of  the  United  States  and  the  laws  of  Congress  made  in  pursuance 
thereof;  although  he  has  at  common  law  an  absolute  property  in 
his  work  before  its  publication.^  And  the  act  of  July  8,  1870, 
as  embodied  in  the  Bevised  Statutes,  defines  the  extent  to  which 
copyright  is  to  be  recognized  and  protected  in  this  country.  Not 
only  book-writers,  but  artists^  are  entitled  to  the  benefits  of  a  liter* 
ary  property ;   for  it  is  expressly  provided  that  "  any  citizen  of 

383;  standard  Sanitary  Manufactnr-  S.  Jefferys  ▼.  Boosey,  4  H.  L.  Gas. 

ing  Co.  V.  United  States,  2J&S  U.  S.  815;  Reade  v.  Conquest,  9  C.  B.  k.  s. 

20,  33  Sup.  Ct.  9;  Straus  ▼.  Ameri-  755. 

can  Publishers'  Association,  231  U.  S.  9.  Wheaton  ▼.  Peters,  S  Pet.   591. 

222,  34  Sup.  Ct.  84.     See  article  in  See  Kerr  Injunctions,  cs.  13,  20;  Jef- 

28  Harvard  Law  Review,  394.  ferys  v.  Boosey,  4  H.  L.  Cas.   815 ; 

6.  Bauer     &     Cie     ▼.     ODonnell,  Prince  Albert  ▼.  Strange,  1  Mac.  ft 
(U.  S.),  33  Sup.  Ct.  Rep.  616.  G.  25;  Parton  v.  Prang,  3  Cliflf.  537. 

7.  Henry  v.   A.   B.   Dick   Co.,   224 
U.  S.  1,  32  Sup.  Ct.  64. 
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the  United  States^  or  reBident  therein,  who  shall  be  the  author, 
inventor,  designer,  or  proprietor  of  any  book,  map,  chart,  drantatic 
or  musical  ocMnpoeition,  engraving,  cut,  print,  photograph  or  nega- 
tive thereof,  or  of  a  painting,  drawing,  chiomo^  statue^  statuary, 
and  of  models  or  designs  intended  to  be  perfected  as  works  of  the 
fine  arts,  and  his  executors,  administrators,  or  assigns,  shall,  upon 
complying  with  the  provisions  of  this  chapter,  have  tiie  sole  liber^ 
of  printing,  reprinting,  publishing,  completing,  copying,  executing, 
finishing,  and  vending  the  same;  and  in  the  case  of  a  dramatic 
composition,  of  publicly  performing  or  representing  it,  or  causing 
it  to  be  performed  or  represented  by  others;  and  authors  may 
reserve  the  right  to  dramatize  or  to  translate  their  own  works."  ^ 
iNewB  is  not  protected  either  at  common  law  or  under  the  statute 
as  such,  although  the  form  in  which  it  is  written  is  protected ; '  and 
there  may  be  a  property  right  in  compiled  early  informatiosi  of 
commercial  value,  even  apart  from  the  copyright  law.^ 


§  536..    The  Same  Subject;  Legal 

The  law  of  copyright  has  received,  as  yet,  no  great  attention 
from  the  Supreme  Court  of  the  United  Statee ;  but  many  interest- 
ing questions  are  discussed  in  die  lower  federal  tribunals;  the 
decision  turning  considerably  upon  the  construction,  of  statutes, 
which  of  course  are  liable  to  amendment  Some  doctrines  appear 
to  be  well  established ;  and  among  them  that  neither  the  official 
report  of  a  government  officer  is  a  subject  of  copyright,  nor  a  news- 
paper, nor  the  republished  work  of  any  foreign  author.^     Nor  can 


1.  Act  July  8,  187Q,  §  SS;  U.  8. 
Rev.  fitatt.  (1S78),  §  4062.  Act 
March  3,  1801,  c.  505,  amends.  The 
law  of  copyright  wae  codified  and  ex- 
tended by  the  Act  of  March  4,  1000, 
c.  320,  §  20,  35  Stat,  at  Large,  lOSO. 
Cf.  S  537,  post. 

8.  Walter  y.  Steinkopf,  (1802)  3 
Gh.  480. 

8.  National  Tel.  Newa  Co.  v.  We*t- 
em  Un.  Tel.  CJo.,  119  Fed.  204;  F.  W. 


Dodge  Go.  ▼.  Constmction  Informa- 
tion Co.,  183  Mam.  68,  66  N.  E.  204, 
60  L.  R.  A.  810,  O'^  Am.  St.  Rep.  412. 
Wiiere  fiction  is  published  under  the 
guise  of  news  the  dramatisation  of  it 
cannot  be  prevented.  Davies  v. 
Bowes,  210  Fed.  178. 

4.  See  Abb.  Nat.  Dig.  <"  Copyright,'' 
1,  and  cases  cited;  Bright.  Fed.  Dig. 
"Copyright,"  1;  Act  July  8,  1870, 
86,  103.    See  §  541,  note. 
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judges  themflelves  have  any  pecuniary  interest  in  the  fruits  of  their 
judicial  labors  as  against  the  public^  But  by  the  common  law  a 
person  had  property  in  his  own  manuscripts ;  and  a  court  of  equity 
would  enjoin  the  improper  use  of  them  by  a  third  party;  and 
hence,  too,  the  author  of  letters  is  allowed  to  have  a  property  — 
or,  it  may  be,  a  copyright  —  in  his  own  letters,  and  no  person  has 
a  right  to  publish  them  without  his  consent,  unless  the  publication 
be  requisite  to  establish  a  personal  right  or  claim  or  for  self-vindi- 
cation.^ The  reporter  of  a  court  has  no  copyright  in  the  written 
opinions  delivered  by  the  judges,^  although  he  may  as  author 
(unless  restrained  by  statute)  obtain  a  copyright  for  a  volume  of 
reports  so  as  to  cover  such  parts  of  the  book  as  he  prepares.^ 
Copyrights,  then,  are  not  permitted  in  the  case  of  certain  persons 
and  certain  subjects. 

But  again,  there  is  no  copyright  where  the  element  of  originality 
is  wanting  in  the  production.  To  be  entitled  to  a  copyright  the 
composition  should  be  essentially  original  and  meritorious.  Thus, 
to  constitute  one  sat  author,  he  must  by  his  own  intellectual  labor 
applied  to  the  materials  of  his  composition  have  produced  an  ar- 
rangement or  compilation  new  in  itself;  and  as  to  any  inventor 
or  designer,  a  similar  observation  applies;  something  new  must 
have  been  brought  forth.  But  exactly  where  the  line  should  be 
drawn  between  a  compilation  which  may  be  copyrighted  and  an 
appropriation  of  materials  which  may  not,  it  is  difficult  to  say; 
except  that  the  plan,  arrangement,  and  combination  of  materials 
should  be  new,  or  at  least  that  there  should  be  that  substantial 
condensation  of  original  materials  which  constitutes  a  bond  fide 
abridgment ;  in  short,  that  a  fair  d^ree  of  intellectual  labor  and 
judgment  should  have  been  expended  by  the  person  on  whose  behalf 

5.  Not  even  where  the  Judge  pre-  propared,  of  which  he  is  not  the  au- 

paree  the  head  notes  aB  well  as  the  ihor,  no  essential  right  exists, 
opinion.     Banks  v.  Manchester,   ISS         6.  lb.;    Kerr    Injunctions,    e.    13; 

U.  S.  244,  »  Sup.  Gt.  36.    And  if  the  Pope  ▼.  Curl,  2  Atk.  342. 
reporter  of  a  court  takes  out  copy-         7.  Wheaton  ▼.  Peters,  8  Pet.  591. 
right  for  the  State  for  matter  thus        8.  Oallaghan  ▼.  Myers,  128  U.  S. 

617,  9  Snp.  Ct.  177. 
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a  copyright  is  claimed ;  and  this,  we  may  add,  to  some  new  and 
uflef ul  result'  The  "  proprietor  "  of  a  work  is  allowed  by  our 
present  statute  to  take  out  a  copyright  as  well  as  the  author, 
inventor,  or  designer;  yet  the  courts  have  always  discouraged  sudi 
an  interpretation  of  the  law  as  would  entitled  mere  employers  to 
exclusive  privil^es  of  this  sort.' 


9.  See  Bright,  and  Abb.,  9upra;  At- 
will  V.  Ferrett,  2  Bl.  C.  G.  40;  Gray 
▼.  Ruwell,  1  Story,  11;  Folsom  y. 
Marfth,  2  Story,  100.  See  Callaghan 
T.  Myers,  12S  U.  S.  ftl7,  9  Sup.  Ct. 
177,  wbere  inlriDgement  by  copying 
was  shown.  Copyright  is  infringed 
only  when  the  persons  produce  a  Bab- 
stantial  copy  of  the  whole,  or  of  a 
material  part  of  the  book  or  other 
thing  for  which  copyright  was  se- 
cured. Hence,  maps  of  New  York 
City  hairing  been  copyrighted  upon  a 
certain  plan,  the  publication  of  maps 
of  Philadelphia  upon  a  similar  plan 
constitutes  no  infringement.  Ferris 
▼.  Hexamer,  99  U.  S.  674.  Nor  can 
the  author  of  a  peculiar  system  of 
bookkeeping  claim,  under  his  copy- 
right for  a  treatise  on  that  subject, 
an  exclusive  property  in  the  system 
itself.  Baker  v.  Selden,  101  U.  S.  99. 
See,  as  to  the  difference  between  a 
patent  and  a  copyright,  opinion  of 
Mr.  Justice  Bradley,  ib. 

1.  Act  July  8,  1870,  §  86.  And  see 
S  537. 

Among  the  latest  cases  (1917),  see 
De  Bekker  v.  Frederick  A.  Stokes  Co., 
157  N.  T.  S.  576  (breach  of  publish- 
er's contract  with  author). 

As  to  the  right  to  dramatize,  Ac., 
and  1912  amendment  to  law  concern- 
ing motion  pictures,  ftc,  see  Photo- 
drama  Co.  ▼.  Social  Corporation,  220 
Fed.  448  (N.  Y.  D.  C.  1915) ;  s.  c. 
213  Fed.  374;  Froman  ▼.  Fitch,  164 


App.  DiT.  231,  149  K.  Y.  S.  633; 
Universal  Co.  v.  Copperman,  218  Fed. 
577,  134  C.  C.  A.  305. 

As  to  joint  authors,  see  Maurel  ▼. 
Smith,  220  Fed.  195  (N.  Y.  D.  C. 
1915) .    And  see  2  K.  B.  325. 

For  infringement  of  copyright  as 
applied  to  criticism  or  a  parody  or 
quotation,  see  Hill  v.  Whalen,  220 
Fed.  359<  (K.  Y.  D.  C.  1914).  For  a 
copyrighted  musical  comedy,  as  dis- 
tinguished from  the  lyrics  and  music, 
see  Herbert  v.  Fields,  152  K.  Y.  S. 
4S7  (1915,  moving  pictures);  T.  B. 
Harms  v.  Stem,  229  Fed.  42,  145  C. 

C.  A.  531;  Hill  v.  Whalen,  220  Fed. 
359  (cartoons  infringed  upon) ; 
Cooper  V.  James,  213  Fed.  871   (Ga. 

D.  C.  1914)  (no  copyright) ;  Collier 
V.  Imp  Films  Co.,  214  Fed.  272  (N.  Y. 
D.  C.  1913)  (author's  change  of 
title);  Chappell  ▼.  Fields,  210  Fed. 
864,  127  C.  C.  A.  448  (scene  of  a 
play) ;  DavieS  v.  Bowes,  209  Fed.  53, 
134  C.  C.  A.  552  (infringement  of  a 
newspaper  story) ;  Hoffman  ▼.  Le 
Traunik,  209  Fed.  375  (N.  Y.  D.  C. 
1913)  (use  of  old  materials) ;  Chau- 
tauqua School  V.  National  School,  211 
Fed.  1014  (N.  Y.  D.  C.  1914) ;  Bu- 
reau of  National  Literature  v.  Sells, 
211  Fed.  379  (Wash.  D.  C.  1914)  (sale 
of  second-hand  copies) ;  G.  Ricordi  v. 
Mason,  201  Fed.  182  (N.  Y.  C.  C. 
1911)  (opera  stories) ;  Da  Prato  Co. 
V.  Giuliani  Co.,  189  Fed.  90  (Minn. 
C.  C.  1911)    (trade  catalogue) ;  In  re 
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And  again,  the  author,  inventor,  or  designer  of  a  work  for 
which  he  might  have  obtained  a  oopTright,  may,  under  some  dr* 
cumstanoes^  similar  to  other  inventors,  be  considered  to  have  dedi- 
cated Jbis  work  to  the  public ;  though  no  such  dedication  is  to  be 
readily  presumed.^  The  further  proposition  is  well  established, 
that  the  literary  composition  intended  to  be  protected  is  not  to  be 
chiefly  determined  by  the  title  of  the  work,  nor  by  the  size,  form, 
or  shape  in  which  it  makes  its  appearance,  but  rather  by  the 
subject-matter  which  it  contains. 


§  537.    Length  of  Copyright  Term. 

The  length  of  time  for  which  copyrights  are  to  be  granted  has 
long  been  twenty-eight  years ;  with  the  further  right  of  an  exten- 
sion for  fourteen  years,  which  may  always  be  secured  by  the 
author,  inventor  or  designer,  or  his  widow  or  children.^  And  as 
no  copyright  existed  at  common  law  there  is  no  authority  for 
obtaining  copyright  beyond  the  extent  to  which  Congress  may  have 
authorized  it,  generally  or  specially.^ 


West  Pub.  Co.,  184  Fed.  749  (K.  T. 
C.  C.  1911)  (law  reports) ;  White  v. 
Bender,  185  Fed.  921  (N.  T.  C.  C. 
1911)    (law  bookfl). 

Of  course  the  composition  to  be 
copyrighted  should  be  free  from  ille- 
gality or  immorality.  Hoffman  v.  Le 
Traunik,  209  Fed.  375  (N.  Y.  D.  C. 
1913). 

There  is  no  copyright  on  an  arti- 
cle made  up  from  a  public  report. 
Du  Puy  y.  Poet  Telegram  Co.,  210 
Fed.  883,  127  C.  C.  A.  493.  As  to 
dedication  to  the  public,  see  (yNeill 
Y.  General  Film  Ck>.,  152  N.  T.  6. 
599  (1915)    (motion  pictures). 

For  conditions  of  suit  for  infringe- 
ment under  Act  of  March  4,  1909,  see 
New  York  Times  Ck).  y.  Star  Co.,  195 
Fed.  110  (N.  Y.  C.  C.  1912) ;  Kalem 


Co.  V.  Harper,  222  U.  S.  55,  ^Z  Sup. 
Ct  20. 

8.  See  U.  S.  Rey.  Stats.  (1878), 
§  4952 ;  Act  July  8,  1870,  §  86. 

8.  Act  July  8,  1870,  §§  87,  88 ;  U. 
S.  Rey.  SUts.,  §§  4953,  4954.  See 
Paige  y.  Banks,  13  Wall.  608. 
Amended  by  Act  March  3,  1891,  as  to 
formalities  of  extension,  by  publica- 
ti<Hi. 

4.  Banke  y.  Manchester,  188  U.  S. 
244,  9  Sup.  Ct.  36. 

A  liberal  extension  of  the  renewal 
term  is  giyen,  under  express  condi- 
tions and  restrictions,  extending  such 
term  to  twenty-eight  years,  by  Act 
March  4,  1909,  c.  320.  See  White- 
Smith  Co.  y.  Goff,  187  Fed.  247,  109 
C.  C.  A.  187  (''proprietor*'  not  in- 
cluded). 
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§  541.    English  and  Foreign  Patent  and  Cofqniglit  Laws. 

We  have  dwelt,  in  this  chapter,  more  particularly  upon  the 
American  law  of  patents  and  copyrights,  because  this  system  is  mU 
generis,  and  not  fairly  to  be  compared  with  that  of  England  and 
other  countries  whose  statutes  are  so  different  from  our  own. 
English  patent  law  is  founded  upon  an  old  '^  statute  of  monopo- 
lies ;  "  ^  ours  draws  its  inspiration  rather  from  the  constitutional 
policy  of  promoting  the  progress  of  science  and  useful  arts ;  and 
there  are  some  nations,  such  as  Holland  and  Switzerland,  whose 
legislators  have  deemed  it  better  to  dispense  with  patent  rights 
altogether.^  Our  copyri^t  laws  have  been  frequently  criticised 
as  imperfect^  inasmuch  as  they  permit  of  piracy  in  foreign  works ;  ^ 


a.  Supra,  S  519. 

8.  See  WliitmaD  Pat  LawB»  pt  iL, 
poBakn, 

4.  Aliens  and  non-residents  of  the 
United  States  were  not  formerly  pro- 
tected under  our  copyright  laws. 
U.  S.  Rev.  Stats.,  §  4971.  But  see 
new  international  copyright  men- 
tioned in  next  note.  For  English  law 
of  patents  and  copyrights,  see  Kerr 
on  Injunctions,  cs.  19,  20;  Wms.  Pers. 
Prop.,  pt.  iii.,  c.  2;  Fisher's  Dig. 
"Patents,"  Ac.  Trademark  protec- 
tive legislation  is  held  unconstitu- 
tional as  concerns  the  United  States, 
and  not  within  the  pusview  of  the 
Federal  constitution.  Trademark 
Cases,  100  U.  S.  82.  Lahels  simply 
intended  to  designate  articles  cannot 
be  copyrighted.  Higgins  v.  Keuffel, 
140  U.  S.  428.  As  to  design  patents, 
see  Qorham  Co.  v.  White,  14  Wall. 
511. 

The  Englirii  statute,  8  Anne,  e.  19, 
§  1,  gave  a  copyright  in  books  thai 
printed  for  twenty-one  years,  and  to 
authors  and  their  assignees  the  ex- 
clusive copyright  for  fourteen  years; 
and  by  §  9,  after  the  expiration  of 


the  fourteen  years,  another  similar 
period  if  the  author  was  living.  This 
act  was  extended  to  the  United  King- 
dom by  41  Geo.  III.,  c.  107.  By  later 
acts  the  statute  of  Anne  is  repealed, 
and  the  period  of  copyright  is  ex- 
tended, so  as  at  all  events  to  provide 
copyright  for  the  full  period  of  an 
author's  life,  and  seven  years  lat^. 
See  54  Geo.  III.,  c.  156;  5  &  6  Vict., 
c.  45;  Fisher's  Harrison's  Dig. 
''Copyright."  English  copyright  is 
to  be  entered  at  Stationers'  Hall; 
and  certain  public  libraries  must  be 
supplied  with  copies  in  order  to  make 
the  proprietorship  complete.  Stat.  5 
&  6  Vict.,  c.  45.  By  the  English  law, 
copyright  may  be  taken  out  by  news- 
papers or  other  "  serial  publications." 
40  Ch.  D.  500;  (1S94)  3  Ch.  663. 
Or  in  the  translation  of  a  foreign 
play.  (1892)  3  Ch.  402.  Or  for  de- 
signs. The  form  of  expression  in 
which  news  is  conveyed  beoomoB  thus 
the  subject  of  English  copyright. 
(1892)  3  Ch.  4S9.  As  to  compiling 
circular  tours,  as  distinguished  from 
copying  mere  time-tables,  see  (1894) 
App.  C.  335. 
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and  doubtlefis  an  international  oopyright  syBtem,  which  would 
fairly  secure  to  authors  the  just  fruits  of  their  toil  the  world  over, 
is  desirable,  and  may  yet  be  partially  reared.' 


5.  Since  the  text  was  written 
international  copyright  ijatem  with 
Bnrope  haa  (1895)  been  secured.  See 
Act  March  3,  1891,  e.  565,  and  procla- 
mationfl  of  same  year.  See  also  Chap- 
pell  y.  Fields,  210  Fed.  864,  127  C.  G. 
A.  448. 

On  the  subject  of  Patents,  see  latest 
edition  of  the  text-book  of  Mr.  George 
T.  Curtis,  or  W.  C.  Bobinson's  later 


and  more  eztensiye  work  (1895). 
See  also  Merwin  on  the  Patentability 
of  Inventions;  Bump's  Law  of  Pat- 
ents, Copyrights,  Ac.  The  recent 
treatises  of  Curtis  and  Drone  on  copy- 
right deserve  mention;  also  the  Bng- 
liidi  work  of  Copinger;  and  Morgan's 
Law  of  Literature.  See,  also,  A.  H. 
Walker  on  Patents  (19-17). 
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AN-NXriTISSy  PXNSIONSy   AND   INSUBANCS   POLICIES 

§  542.    Annuities;  Their  Nature  and  Incidents. 

L  That  species  of  incorporeal  chattel  which  b  known  as  the 
'^ personal  annuity"  plajs  rather  an  important  part  in  English 
property  law ;  though  in  America  it  seems  to  have  attained  little 
consequence  in  comparison.  Personal  annuities  are  annual  or 
periodical  pajments  of  money  not  charged  on  real  estate,  and  such 
payments  to  a  beneficiary  are  expressed  sometimes  for  years 
though  usually  for  life.  An  annuity  in  general  may  be  diaiged 
only  upon  real  estate^  or  only  upon  personal ;  or  it  may  be  charged 
generally  upon  one's  whole  estate,  real  and  personal  combined. 
Annuities  are  sometimes  limited  to  the  ^^  heirs  "  or  ''  heirs  of  the 
body  "  of  the  grantee,  in  which  latter  case  they  descend  on  his 
dying  intestate,  just  like  real  estate.  But,  for  all  tiiis,  a  personal 
annuity  is  personal  property ;  and  it  will  pass  by  a  person's  will 
under  the  bequest  of  all  his  personal  estate ;  while  if  it  be  given  to 
one  forever,  the  executor  and  not  the  heir  of  the  grantee  takes  it.^ 
Questions  regarding  annuities  generally  arise  thxCs  under  the  con- 
struction of  wills ;  and  where  an  annuity  is  given  by  will  without 
direction  as  to  the  time  of  its  commencement^  the  rule  is  that  it 
commences  at  the  testator's  death.^  Blackstone,  while  classifying 
annuities  under  the  head  of  incorporeal  hereditaments,  has  distin- 
guished them  from  '^  rent  charges ; "  a  rent  charge,  as  he  says, 
being  a  burden  imposed  uppn  and  issuing  out  of  lands,  whereas  an 
annuity  is  a  yearly  sum  chargeable  only  upon  the  person  of  the 
grantor.^  At  the  present  day,  and  in  this  country,  some  life 
insurance  companies  issue  life  annuities  as  a  branch  of  their  busi- 

1.  See  Wins.  Pers.  Prop.  5th  Eng.  %.  Craig  ▼.  Craig,  3  Barli.  Ol  76; 

ed.  ISO-ISS;  Co.  Lit.  144  b;  Earl  of  Wiggin  r.   8wett,   6  Met.  194;   HQ- 

fitafford  ▼.  Buckley,  2  Ves.  Sen.  171 :  yard's  Estate,  5  W.  ft  8.  80. 

Taylor  ▼.  Martindale,  IS  Sim.  158.  8.  8  Bl.  Com.  40,  41. 
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nees;  and  such  ammities  are  found  convenient  to  beatow  in  various 
other  inetances.^ 

An  aimuity  payment  is  to  be  distinguished  from  interest  for  a 
debt;  since  the  latter  accrues  from  day  to  day,  notwithstanding 
a  contract  for  payment  at  fixed  periods;  whereas  an  aimuily  is 
payable  at  regular  consecutive  periods,  whether  of  greater  or  less 
extent  than*  a  year.^  At  the  common  law,  therefore,  there  could 
be  no  apportionment  of  an  annuity  where  the  life  dropped  off  in 
the  middle  of  a  period ;  ^  and  the  rule  is  that  an  annuity  is  not 
apportionable.^  But  as  regards  annuities,  «s  well  as  rents,  wages, 
and  salaries,  the  old  rule  has  greatly  relaxed ;  and  the  right  of  an 
apportionment  is  at  the  present  day  sometimes  given  by  statute, 
and  sometimes  may  be  inferred  from  the  nature  of  the  contract^ 
The  rule  itself,  moreover,  as  construed  in  courts  of  equity,  doee 
not  apply  to  dower  or  sums  for  the  maintenance  of  a  wife  or  child ; 
while  even  an  annuity  to  a  widow  ^'  in  lieu  and  full  satisfaction  of 
all  dower  "  is  within  the  exception,  and  runs  to  the  last  day  of  her 
life^  although  it  was  payable  quarterly  and  the  widow  died  in  the 
middle  of  a  quarter.' 

§  543.    The  Same  Subject. 

English  writers  and  the  English  courts  have  also  much  to  say 
of  **  bank  annuities,"  or  stock  in  the  public  fimds.  Mr.  Williams 
says  that  soon  after  the  revolution  of  1688  a  portion  of  the  public 
debt  was  funded  or  transferred  into  ^^  perpetual  annuities ;  "  and 
he  further  speaks  of  the  ''  consolidated  bank  annuities,"  in  which 

4.  Annuities  have  been  part  of  oar      Moore  v.  Downey,  88  N.  J.  Eq.  428, 
national  policy  in  dealing  with  Indian     91  Atl.  116. 

tribes.    148  U.  8.  S91.  8.  See  3  Kent  Ck)m.  471,  n.;  8t.  4 

5.  2  BI.  Com.  41,  notes  by  Ghitty     Wm.  IV.,  c.  22.    Right  to  apportion 
and  others.  inoome     cannot    be     prejudiced     by 

a.  2  Bl.  Com.  43,  n.;  1  Balk.  65;      changes  in  the  character  of  the  in- 
9Upra,  i  145.  vestment.     11  Phila.  134. 

7.  Heizer  v.  Heiaer,  71  Ind.   526;         9.  Hay  v.  Palmer,  2  P.  Wnw.  501; 

Blight  V.  Blight,  51  Penn.  St.  420. 
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one  has  a  right  to  receive  a  certain  percentage.^  But  ibe  period- 
ical payments  on  all  loans  of  this  character  which  may  be  iasned 
by  our  government  are  regarded  in  the  light  of  interest  <«i  a  loan, 
and  not  as  annuities  at  alL^ 

Annuities  given  by  will  are  to  be  regarded  as  legacies,  in  the 
absence  of  some  special  reason  for  treating  th^n  otherwise;  and 
as  to  their  abatement,  the  same  general  rule  is  mainly  applicable 
as  to  other  legacies.  But  it  is  sometimes  a  matter  of  question 
whether  an  annuity  is  payable  out  of  the  capital  or  income  of  an 
estate.^ 

§  543a.    Pensions,  Salaries,  Wages,  etc. 

A  species  of  property  similar  to  the  annuity  is  the  pension; 
though  the  term  ''  pension  "  is  most  commonly  applied  to  a  stated 
and  certain  allowance  of  the  annuity  character,  which  government 
grants  to  an  individual,  or  those  who  represent  him,  for  valuable 
services  performed  for  the  country.*  In  England  civil,  as  well  as 
military,  pensions  are  granted  in  a  variety  of  cases,  agreeably  to 
custom  or  statute;  to  judges,  political  incumbents,  and  various 
public  servants  upon  their  retirement,  as  well  as  to  soldiers  and 
sailors  and  their  dependents,  from  highest  to  the  lowest  grade: 
so  that  one's  public  service  and  salary  become  fortified  by  the 
usual  consideration  of  half -pay  or  provision  for  one's  family  when 
active  service  shall  end.^    We  have  a  later  tendency,  somewhat  in 


1.  Wnw.  Pers.  Prop.  Stli  Eng.  ed. 
ISl,  182.  See  Baker  ▼.  Fanner,  L.  R. 
3  Ch,  537. 

a.  Supra,  §  478. 

8.  S  Redf.  Wills,  2d  ed.  461»  n.,  and 
eaaes  cited;  Perry  Trusts,  §  566; 
Groly  Y.  Weld,  3  De  G.,  M.  ft  G.  993; 
Bates  ▼.  Barry,  12'5  Mass.  83.  Where 
an  annuity  is  bequeathed  payable  out 
of  the  income  of  the  estate,  and  the 
income  fails,  the .  principal  cannot  be 
resorted  to.     Delaney  v.  Van  Aulen, 


S4  N.  Y.  16.    And  aee  146  8.  W.  1008 
(l%x.). 

4.  Bouyier  Law  Diet  "Pension." 
Exemptions  of  pensions  from  execu- 
tion. Book  24,  N.  T.  Rpte.,  Bender 
ed.,  note,  p.  772. 

5.  To  superannuation  allowances  in 
▼arions  municipal  and  misoellaneoua 
instances,  and  e^n  in  priTate  indi- 
vidual relations  of  emplojrment,  the 
word  **  pension  "  is  popularly  applied, 
especially  in  England.  See  24  Q.  B. 
D.  371. 
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me  same  direction,  so  far  as  judicial  allowances  are  concerned; 
but  civil  pensions  or  half-pay  have  always  been  denned  foreign  to 
American  and  popular  institutions  where  public  office  is  held 
rather  by  popular  favor  than  as  the  vested  right  of  individuals/ 
But  so  far  as  army  and  navy  service  is  concerned,  and  with  refer- 
ence to  State  volunteers  besides  in  some  great  war  or  conflict,  our 
policy  has  been  constantly  liberal,  almost  approaching  sometimes 
to  lavish  expenditure;  and  all  such  legislation  and  policy  devolves 
rather  upon  the  United  States,  the  national  regulator  of  war  and. 
peace,  than  upon  the  several  State  governments ;  though  they,  too, 
have  granted  military  pensions  from  their  own  considerations  of 
public  gratitude/ 

Salaries  and  wages,  whether  by  virtue  of  public  or  private 
employment,  are  the  periodical  emolument  of  a  living  and  active 
individual  under  his  normal  contract  relation  with  the  employer. 
Salaries  and  wages  are  often  regarded  as  terms  synonymous ;  but 
the  shade  of  difference  seems  to  come  in  treating  the  wage-earner 
as  the  more  humble,  and  the  recipient  of  a  salary  the  more  honor- 
able, of  those  who  engage  in  serving  another.^     Compensation  or 


6.  Pensions  are  usually  matters  of     granted,  by  way  of  annuity  (though 


grace  and  not  of  right.  Hayes  v. 
Waggener,  92  Kan.  632,  141  Pac.  584. 
But  legislative  intent  must  have  full 
scope.  Ryan  y.  Forman,  262  111.  175, 
104  N.  E.  189. 

7.  The  vast  pension  business  of  the 
United  States  government  is  trans- 
acted through  the  Pension  Bureau  in 
the  Department  of  the  Interior  at 
Washington;  and  under  the  legisla- 
tion of  Congress,  as  applied  particu- 
larly to  the  American  Revolution,  the 
War  of  1812,  the  Mexican  War,  and, 
above  all,  to  the  great  civil  conflict  of 
1861.  See  U.  S.  Rev.  Stats.,  §  4692 
et  seq.;  also  Fourteenth  Amendment 
to  Constitution,  forbidding  the  grant 
of  pensions  to  those  who  fought 
against  the  Union.    Pensions  are  thus 


not  as  a  strict  service  pension),  to 
the  discharged  who  were  disabled  in 
the  line  of  duty ;  also  to  the  widow  or 
children  under  sixteen  of  one  kiUed 
or  similarly  disabled  in  the  service, 
or  to  his  dependent  parents.  A 
pledge,  mortgage,  or  sale  of  a  pension 
is  expressly  forbidden  by  statute; 
and  various  exemptions  of  pension 
money  are  granted  under  national  and 
local  legislation. 

8.  See  Am.  Cyclop,  of  Law,  "Sal- 
ary," "Wages."  In  Cowdin  v.  Huff, 
10  Ind.  89,  it  is  maintained  that 
salary  is  a  per  annum  or  periodical 
compensation,  while  wages  are  com- 
pensation payable  by  the  day,  week, 
etc.  And  see  Thompson  v.  Phillips, 
12  Ohio  St.  617.     But  the  per  diem 
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reoompeiiBe  may  apply  to  either  kind  of  emolnmeDl^  and  with  per- 
haps a  etill  wider  I^gal  significanoe ;  but  here  there  is  no  beneficial 
enjoyment  without  active  work,  suoh  as  annuity  or  pension 
implies.' 


§  544.    Life  Insurance;  Modem  Developnient  as  a  Business. 

IL  A  species  of  personal  property  akin  to  that  of  personal 
annuities  is  the  money  claim  payable  on  a  certain  contingency 
which  is  commonly  represented  by  a  life-insurance  policy.  In  this 
country  the  business  of  life  insurance  is  quite  modem, —  the  oldest 
policy  now  in  force  dating  back,  as  a  recent  writer  has  said,  f rcnn 
1848, —  and  it  was  ten  years  later  that  the  business  began  to 
develop  largely.^  The  contract  of  life  insurance  appears,  how- 
ever, to  have  originated  in  Continental  Europe ;  and  in  the  ear- 
liest distinct  allusion  to  the  subject  by  l^al  writers  the  practice 
of  insuring  human  lives  is  spoken  of  as  something  inconsistent  with 
the  dignity  of  freemen,  and  more  appropriate  to  slaves  or  captives. 
Public  opinion,  after  a  time,  changed  in  this  respect;  though  very 
slowly,  for  the  laws  of  France,  Holland,  and  other  countries, 
expressly  forbade  "  the  making  of  any  insurance  on  the  life  of 
men,"  at  various  times  during  the  sixteenth  and  seventeenth 
centuries.^ 

In  England  the  first  life  insurance  office  was  established  in 
1699,  by  the  Mercers'  Company,  as  a  "  widow's  fund ; ''   ai>d  a 


eo]iii>en8ation  to  l^:i8l«tor8  has  been 
construed  as  rather  a  talary,  and  not 
wages.  C!oninMmwealtb  ▼.  Butler,  99 
Penn.  St.  542.  "  Fees  "  apply  usually 
to  tbe  casusl  recompense  of  lawyers, 
physicians,  and  others  of  professional 
or  official  standing. 

9.  Salaries  and  wages  (not  per 
diem)  follow  the  rale  of  non-appor- 
tionment at  the  common  law,  like  an- 
nuities, and  subject  to  similar  quali- 
ficationfe.    See  §  542. 

1.  How  rapidly  it  is  now  growing 


appears  from  the  further  circum- 
stance, that  the  annual  premiums  had 
increased  from  less  than  five  million 
dollars  in  1860,  to  nearly  one  hun- 
dred millions  in  1870.  See  Bliss  Life 
Ins.  preface.  Many  life  insurance 
oases  have  been  decided  in  our  courts 
since  the  first  edition  of  the  present 
work  was  issued. 

a.  Bliss  Life  Ins.  2,  3,  citing  Ordi- 
nance of  Wish.,  art.  66;  Guidon,  with 
note  of  Cleirac;  Boulay-Paty,  Ck>ur8 
de  Droit,  tome  iii.,  366,  Ac. 
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few  years  later  a  society  '^  for  a  Perpetual.  Ass^uranee  0£Boe  ^  was 
chartered;  sometimes,  too,  individuals  insured  one  another,  just 
as  the  underwriters  at  Lloyd's  insure  shipping.  But  life  insur- 
ance fell  into  disrepute,  as  a  betting  business,  and  it  was  not  until 
about  the  commencement  of  this  century  that  it  began  to  be  re- 
garded with  favor  in  the  conmiunity.  When,  however,  men  came 
to  insure  their  houses  and  goods,  the  advantages  of  insuring  their 
lives  likewise  were  brought  home  to  them.  Whether  such  con- 
tracts were  imder  any  circumstances  lawful  and  enforceable  in  the 
courts  was  a  matter  of  some  doubt  at  first;  and  in  the  United 
States,  prior  to  1812  at  least,  many  good  lawyers  deemed  tiiem 
iUegaL^ 

This  subject  of  life  insurance,  then,  unlike  that  of  fire  and 
marine  insurance,  is  at  this  day  so  far  in  its  primitive  condition 
that  we  can  trace  its  progress  in  the  courts  with  comparative  ease. 


§  545.    Contract  of  life  Insurance ;  Various  Forms  of  Policy. 

The  contract  of  life  insurance  presents,  as  in  fire  and  marine 
risks,  two  parties, —  the  insurer  and  insured,  the  former  of  whom, 
taking  his  pay  in  premiums,  issues  a  policy  to  the  latter ;  but  the 
rights  of  a  third  party  or  parties  are  usually  involved  besides, — 
namely,  some  person  or  persons  for  whose  benefit  the  policy  is 
issued.  In  this  contract  the  insurer  —  usually  a  company  — 
agrees  to  pay  a  given  sum  upon  the  happening  of  a  particular 
event)  contingent  upon  the  duration  of  human  life,  in  consider- 
ation of  the  immediate  payment  by  the  insured  of  a  smaller  sum, 
or  periodical  payments,  by  way  of  equivalent.* 

The  contract  of  life  insurance,  however,  presents  already  some 
new  modifications;  and  in  these  days  of  business  ingenuity  it  may 
assume  many  mora  Thus,  while  in  its  original  and  simplest 
form  the  insured  is  held  bound  to  pay  an  annual  premium  to  the 

8.  fiee  Lord  v.  Dall,  12  Mass.  115)  4  DaRiy  ▼.  India,  fte.,  Life  Ass.  Co., 

Parle  Ins.  609;  1  Atk.  33S;  Marob  v.  Iff  C.  B.  866;  Bunjon  Ins.  2d  Bng. 

PIgoty  5  Burr.  2802;  Blin  Life  Ins.  ed.  1;   Paterson  ▼.  Powell,  9  Bing. 

2^.  820 ;  BliM  Life  Ins.  4,  5. 
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inffuier  till  his  death,  when  the  insurer  is  to  pay  the  amount  of 
insurance  over  to  the  executors  or  administrators  of  the  insured 
(in  other  words,  for  the  general  benefit  of  the  hitter's  estate),  or 
to  his  widow,  or  children,  or  such  others  with  an  insurable  interest 
as  the  insured  may  have  designated,  we  yet  find  insurance  pre- 
miums massed  sometimes  into  annual  payments  for  a  few  years 
only ;  or,  again,  what  are  called  '^  endowment  policies  "  are  issued, 
these  providing  that  the  party  insured  shall  have  the  insurance 
money  absolutely,  if  he  lives  to  a  certain  date,  or  if  he  die  mean- 
while^ some  other  person  indicated 

In  any  case,  life  insurance  bears  reference  to  the  length  of 
existence  of  the  person  insured;  and  the  business,  which  is  best 
transacted  by  the  undying  corporation  as  an  insurer,  rests  upon 
general  statistical  tables  concerning  the  average  term  of  human 
life,  the  insurer  taking  the  risks  of  a  longer,  and  the  insured  of  a 
shorter  period,  in  computing  the  profits  of  such  transactions.  In 
England  the  chances  are  largely  taken  on  some  contingent  event, 
as  if  A  should  die  before  6 ;  but  in  this  oountry  the  event  insured 
against  is  certain,  and  the  question  is  only  one  of  the  time  which 
must  necessarily  elapse  before  the  insurance  becomes  payable.^ 
Delivery  of  the  policy  to  the  agent  is  delivery  to  the  insured.^ 


§  546.    Insurable  Interest  in  a 

Notwithstanding  the  general  rule  of  law,  that  there  must  be  an 
insurable  interest  in  the  person  who  seeks  to  procure  insurance  on 
another's  life,  the  laws  of  our  several  States  are,  for  the  most  pert, 
very  liberal  in  construing  the  nature  of  this  interest;  more  so, 
doubtless,  than  in  England,  where  the  gambling  element  of  insur- 
ance proves  more  of  a  stumbling-block.  Statutes  to  a  considerable 
extent  r^ulate  the  subject ;  but  whether,  independently  of  statute, 

6.  BUaS  Life  Ins.   5-8;   Briggs  v.  Go.,  217  Mass.  47,  104  N.  B.  563; 

McGullongli,  86  Oal.  548;  Bunyon,  6;  Willianw  ▼.  New  York  Ins.  Co.,  188 

Phill.  Ins.,   §  2.     See  Northwestern  Md.  141,  S9  Atl.  97. 

Ins.  Co.  T.  Adams,  155  Wis.  335,  144  6.  New  Yorlc  Life  Ins.  Go.  v.  Pike* 

N.  W.  1108 ;  Curtis  v.  New  York  Ins.  51  Col.  838,  117  Pac.  899. 
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a  wager  policy  upon  a  lite  would  be  void,  is  a  point  upon  which 
authorities  are  at  variance/  though  the  better  authority  is  in  the 
negative.  Indemnity  for  the  loss  of  some  valuable  inteirest  distin- 
guishes life  insurance  from  a  mere  wager,  in  principle. 

Supposing  an  interest  of  some  kind  to  be  necessary,  how  exten- 
sive, it  may  be  asked,  is  the  nature  of  this  interest  to  satisfy  the 
requirements  of  law  ?  Relationship  to  the  insured  may  constitute 
a  sufficient  interest ;  and  though  the  English  rule  seems  to  require 
that  this  relationship  be  accompanied  with  some  claim  to  support, 
the  tendency  in  this  country  is  strongly  to  sustain  the  policy  wher- 
ever there  is  any  well-founded  expectation  of  advantage  to  accrue 
from  the  insured  relative's  life.^  A  debtor  may  insure  his  life 
in  favor  of  his  creditor;  and  members  of  a  partnership,  or  quasir 
partners  in  a  common  venture,  may,  for  protection,  insure  the 
lives  of  one  another.'  Even  though  the  debt  be  less  than  the 
insurance,  or  not  legally  collectible  at  all,  because  barred  by  limi- 
tations, the  full  insurable  interest  of  a  creditor  remains.^  A  hus- 
band may,  of  course,  insure  for  the  benefit  of  his  wife  or  children, 
or  both,  and  legislation  enoourages  him  to  do  so;  sisters-  may 
insure  the  lives  of  brothers*;  a  mother  the  life  of  a  son;  a  be- 
trothed girl  the  life  of  her  intended  husband ;  master  or  servant 
reciprocally;  and  pecuniary  reasons  are  sufficient  to  permit  of  a 
father's  insuring  the  life  of  his  minor  child,^  or  of  a  wife  and 
children  insuring  the  life  of  husband  and  father.^ 


7.  1  Big.  Life  Ins.  Rep.  15S,  159; 
Dalby  r.  India  &  London  Life  Ass. 
Co.,  15  C.  B.  364,  overruling  Godsall 
▼.  Boldero,  9  East,  72;  Lord  y.  Dall, 
IS  Masft.  115;  Rawls  y.  American 
Life  Ins.  Co.,  36  Barb.  357;  Crotty 
v.  Union  Life  Ins.  Co.,  144  U.  S.  621. 
See  the  "^  Gambling  Act "  of  14  Geo. 
m.,  e.  4S. 

8.  Gases  supra;  Mitchell  y.  Union 
Life  Idb.  Co.,  45  Me.  104;  Loomis  y. 
Eagle  Life^  fte.,  Ins.  Co.,  6  Gray,  396; 
Bliss  Life  Ins.  10,  27,  35 ;  Roberts  y. 


Roberts,  64  N.  C.  695;  RewrYe  Life 
Ins.  Co.  V.  Kane,  81  Penn.  St.  154; 
Connecticut  Life  Ins.  Co.  y.  Schaefer, 
94  U.  S.  457. 

9.  Valton  y.  National  Loan  Fund 
Ass.  Society,  20  N.  Y.  32;  Morrell  y. 
Trenton  Mut.  Life  Ins.  Co.,  10  Cush. 
2a2;  Connecticut  Mut.  Life  Ins.  Co. 
Y.  Luchs,  108  U.  S.  498. 

I.  Rawls  Y.  American  Life  Ins.  Co., 
27  N.  T.  282;  American  Life,  Ac.,  Ins. 
Co.  Y.  Robertshaw,  26  Penn.  St.  189. 

S.  See  May  Ins.,  e.  yI.,  at  length. 
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In  the  preBumptions  and  methods  of  proof ,  the  tendency  in  thi« 
country  i%  decidedly  against  the  defence  of  non-insurable  interesty 
where  the  policy  itself  appears  regular ;  and,  of  course,  the  insur- 
able interest  is  contemplated  with  reference  to  the  commencemeat 
of  the  risky  and  not  a  later  period.^  Indirect  advantage,  rather 
than  a  direct  pecuniary  claim,  appears  then  in  many  parts  of  this 
country  to  be  the  true  groundwork  which  sustaiitt  the  insuraUe 
interest  in  a  human  life.^ 


§  547.    Assignment  of  Life  Insurance  Pofides. 

Life  insurance  companies  usually  express  their  policies  in  such 
terms  as  to  require  the  assent  of  the  insurer  to  any  assignment  of 
the  policy;  and>  notwithstanding  important  differences  between 
fire  and  life  policies,  it  is  a  matter  of  doubt  whether  the  rule  of 


There  are  some  late  cases  which  tend 
to  limit  the  right  to  insure,  as  among 
rel&tivee  mature  and  entirely  inde- 
pendent of  one  another  pecuniarily. 
Guardian  Mut.  Life  Ins.  Co.  ▼.  Hogan, 
80  111.  35 ;  Lewis  ▼.  PhcBnix  Life  Ins. 
Ck>.,  39  Conn.  100;  Singleton  v.  St. 
Louis  Life  Ins.  Co.,  66  Mo.  63;  15 
Wall.  643.  And  so  as  to  creditors 
and  others  where  the  transaction  is 
one  of  speculation  rather  than  pro- 
tection. May  Ins.,  §§  107,  108.  But 
indemnity  alone  is  favored. 

When  a  party  insures  his  own  life, 
it  is  held  that  he  may  afterwards  dis- 
pose of  the  policy  at  will,  if  the  con- 
tract is  to  representatives  and  as- 
signs, and  it  is  no  defence  that  the 
assignee  has  no  interest  in  the  life. 
Valton  V.  Loan  Fund  Society,  20  N.  Y. 
32;  May,  §  398.  And  see  Campbell  v. 
N.  E.  Mut.  Life  Ins.  Co.,  98  Mass. 
381;  5  Sneed,  269.  But  see  Stevens 
V.  Warren,  101  Mass.  564. 

8.  Central  Bank  v.  Hume,  128  U.  8. 
195,  9  Sup.  Ct.  41. 


4.  Mowry  ▼.  Home  Ins.  Co.,  9  R.  I. 
346;  1  Big.  Life  Ins.  Cases,  375. 

6.  See  Trenton  Mut.  Life,  Ac,  Ins. 
Co.  V.  Johnson,  4  Zabr.  576.  And  see 
Bliss,  Life  Ins.  9-48,  poBsim. 

As  to  insurable  interest,  see  (1917) 
Nevr  York  Life  Ins.  Co.  v.  Murtagh, 
137  La.  760,  69  So.  166;  Humphrey 
V.  Mut.  Ins.  Co.,  86  Wash.  672,  151 
Pac.  100  (divorce  of  wife) ;  Langford 
V.  National  Ins.  Co.,  116  Ark.  527, 
173  S.  W.  414;  Crismond  v.  Jones, 
117  Va.  34,  83  S.  E.  1045;  Mutual 
Ins.  Co.  V.  Board  Corp.,  115  Va.  836, 
843,  80  S.  E.  565,  567  (corporation 
officers) ;  Marquet  ▼.  Aetna  Ins.  Co., 
128  Tenn.  213,  159  S.  W.  733;  In  re 
Phillips'  Estate,  238  Pa.  423,  86  Atl. 
289  (brother  and  sister)  ;  McFarlane 
▼.  Robertson,  137  Ga.  132,  73  S.  E. 
490. 

An  endowment  contract  is  not  in- 
surance. Curtis  ▼.  New  York  Ins. 
Co.,  217  Mass.  47. 
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asfiignabilily  differs  essentially  in  these  classes  of  insurance^  save 
so  far  as  the  validitj  of  assignment  may  have  been  affected  by 
statute/  Supposing,  however,  these  preliminaries  to  have  been 
complied  with,  or  even,  perhaps,  without  the  insurer's  consent  or 
notice  to  him,  so  far  as  no  hindrance  has  arisen  in  consequence,  an 
assignment  by  way  of  security  or  outright  will  certainly  be  pro- 
tected; and  indeed  such  assignments  are  matters  of  every-day 
experience.  There  are  even  cases  which  go  to  sustain  the  partial 
assignment  of  a  life  policy  with  due  notice  to  the  insurer ;  though 
the  right  to  break  up  a  policy  in  this  manner  cannot  be  regarded 
as  clearly  settled.^  On  general  reasoning  any  assignee  would  take 
the  policy  subject  to  all  the  equities  which  attached  to  it  in  the 
hands  of  the  assignor;  and  fraud  on  the  part  of  the  assignee  in 
procuring  the  assignment  vitiates  the  transaction.^ 

It  is  sometimes  a  matter  of  difficulty  to  determine  who  shall  be 
entitled  to  the  money  payable  under  a  policy  of  life  insurance; 
and  here  the  insurance  company,  wherever  it  is  bound  to  pay,  may 
find  it  coiwenient  to  pay  the  money  into  court,  and  interplead  in 
equity  the  conflicting  claimants  to  the  fund.  These  claimants  are 
usually  wife,  children,  or  others,  for  whose  benefit  the  policy  was 
originally  made  out ;  the  administrator  or  executor  of  the  insured, 
who  would  have  no  interest  in  the  fund  as  part  of  the  estate,  if 
the  policy  was  made  expressly  payable  to  some  other  person,  such 


6.  See  New  York  Life  Ins.  Ck).  v. 
Flack,  3  Md.  341;  Stevens  v.  Warren, 
101  Mass.  564.  The  question,  how- 
ever, might  be  material,  whether  as- 
signment under  these  ctrcumstanoe» 
was  to  one  having  an  insurable  inter- 
est. But  see  Mut.  Protection  Ins.  Co. 
V.  Hamilton,  5  Sneed,  269 ;  Bliss  Life 
Ins.  514,  515;  preceding  section; 
Valton  V.  Loan  Fund  Society,  20 
K.  Y.  32;  St.  John  v.  Am.  Mut.  Life 
fns.  Co.,  3  Kern.  31;  Bunyon,  253; 
Stocks  V.  Dobson,  4  De  G.  M.  &  G.  11. 

7.  Cf .  Pomeroj  v.  Manhattan  Life 


Ins.  Co.,  40  111.  398;  Palmer  v.  Mer- 
rill, 6  Cuah.  282.  For  the  English 
rule  as  to  what  constitutes  an  assign- 
ment, see  Bliss,  511-514,  and  cases 
cited;  Bunyon,  332-337.  See,  on  this 
general  subject,  May  Ins.,  §§  377-399. 
On  the  whole,  the  aasignment  of  a  life 
insurance  policy  appears  more  favored 
than  that  for  fire  insurance.  May, 
§  388. 

g.  BliM,  515,  516;  Mangles  v. 
Dixon,  3  H.  L.  Caft.  702;  Succession 
of  Riflley,  11  Bob.  La.  298. 
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as  wife  or  child;    and  creditoiBy  whose  claims  it  10  sometimes 
sou^t  to  secure  by  an  assigmnent  of  the  policy.' 


S.  A  married  wonuui  «ui,  aeoordii 
to  several  caees  arising  under  tiie 
married  women's  acts,  join  in  the 
transfer  of  an  insurance  pcHiey  on  her 
husband's  life,  even  thou^  it  were  to 
secure  his  own  creditors;  but  where 
benefits  under  a  policy  are  to  several 
persons  in  the  alternative,  or  various 
interests  are  to  be  affected  by  an 
assignment*  all  should  concur,  in  or- 
der to  render  the  assignment  complete. 
See  Bliss  Life  Ins.  496  ei  9eq.;  Bun- 
yon,  208 ;  Gould  V.  EmersoiH  99  Mass. 
154;  Chapin  v.  Fellowes,  36  Conn. 
132;  Knickerbocker  Life  Ins.  Co.  v. 
Weitz,  99  MsM.  157.  And  as  to  the 
power  of  married  women  to  assign, 
see  Emerick  v.  Coakley,  35  Md.  18S; 
Pomeroy  v.  liianhattan  Life  Ins.  Co., 
40  111.  398.  But  see  Eadie  v.  Slim- 
mon,  26  N.  Y.  9;  Connecticut  Mut. 
Life  Ins.  Co.  v.  Burroughs,  34  Conn. 
305;  Bliss,  527-552.  See,  further. 
May,  §§  390,  391.  For,  while  one  with 
the  right  of  disposing  may  sell  what 
is  his  own,  he  cannot  dispose  of  an- 
other's interest.  The  assignment  of 
a  life  insurance  requires  no  delivery 
of  the  policy  to  vest  the  title  in  the 
assignee,  for  the  question  as  between 
assignor  and  assignee  in  such  cases  is 
one  of  mutual  intent,  and  notice  to 
the  insurer  is  only  for  prudence  as 
respects  adverse  claims.  Otis  v. 
Beckwith,  49  III.  121;  Bliss  Life  Ins. 
513;  Wood  v.  Phoenix  Mut.  Life  Ins. 
Co.,  22  La.  Ann.  617;  May,  §§  395, 
396;  Chapman  v.  Chapman,  13  Beav. 
308 ;  Wells  V.  Archer,  10  S.  k  R.  412. 
A  policy  of  life  insurance,  expressed 
to  be  for  the  benefit  of  widow  and 
ohild  of  assured,  cannot  be  affected 


by  his  will.  Gould  ▼.  BDserBOD,  99 
Mass.  154.  But  see  KernMB  v.  How- 
ard, 23  Wis.  108,  apparently  ooaira, 
though  decided  on  a  different  state  of 
facts.  Qould  V.  Emerson  turned  upon 
construction.  The  general  ground  is 
that  rights  vest  when  a  policy  issues, 
and  cannot  be  divested  without  a 
beneficiary's  consent. 

See,  as  to  attachable  interest  of 
wife  in  a  policy  expressed  for  her 
benefit,  Troy  v.  Sargent,  132  Mass. 
408. 

See  further  (1917),  as  to  assign- 
ment or  surrender,  Breard  v.  New 
York  Ins.  Co.,  138  La.  774,  70  So. 
799;  Maryland  Casualty  Co.  v.  Grace, 
110  Miss.  488,  70  So.  577  (assignee's 
right) ;  Humphrey  v.  Mutual  Ins.  Co., 
86  Wash.  672,  151  Pac.  100 ;  Tripp  ▼. 
Jordan,  177  Mo.  App.  339,  164  S.  W. 
158;  In  re  PhUlips'  Estate,  238  Pa. 
423,  86  Atl.  289;  Keckley  v.  Coshocton 
Co.,  86  Ohio  St.  213,  99  N.  E.  29»; 
Johnston  v.  Soott,  76  Misc.  641,  137 
N.  Y.  S.  243;  In  re  De  Haven's  Es- 
tate, 236  Pa.  146,  84  Atl.  676  (col- 
lateral security) ;  Origsby  v.  Russell, 
222  U.  S.  149,  32  Sup.  Ct.  58  (assign- 
ment to  one  having  no  insurable  in- 
tereet) ;  Fitigerald  v.  Rawlings,  114 
Md.  470,  79  Atl.  915;  Stone  v.  Sar- 
gent, 221  Mass.  445,  107  N.  £.  1014 
(no  transfer  of  policy  apart  from 
notes  which  accom|)any) . 

Some  courts  have  even  gone  so  far 
as  to  hold  that  the  insured  cannot 
surrender  the  policy  without  the  con- 
sent of  the  beneficiary,  although  tiie 
policy  left  him  the  right  to  change 
beneficiaries.  So  where  the  insured 
did  surrender  the  policy  for  value  and 
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§  548.  Contract  of  Life  Inmrance;  PreUmiiiary  Quwtioiit; 
Medical  KxaminatiotL 

The  contract  of  life  insurance  is  almost  invariably  represented 
by  a  policy.  As  a  basis  of  the  agreement  between  insurer  and 
insured,  the  latter  makes  formal  application,  and  preliminary 
questions  are  put  to  him,  which  he  must  answer  in  writing;  the 
testimony  thus  elicited  being  chiefly  to  the  point  of  probable  length 
of  existence.  A  medical  examination  is  sometimes  required  be- 
sides. And  here  the  principle  of  warranty  and  representation 
applies, —  since  the  questions  and  answers  become  a  part  of  the 
policy,  and  may  be  quite  material,  so  far  as  concerns  the  general 
health,  habits  of  life,  occupation,  age,  and  other  circumstances 
bearing  directly  upon  the  risk  which  the  insurer  takes ;  facts  which 
are  better  known,  moreover,  to  the  applicant  for  ineurance  than  to 
the  in£nirer. 

Companies  put  their  questions  more  carefully  now  than  for^ 
merly,  and  their  tendency  is  to  throw  upon  the  applicant  consid- 
erable responsibility,  by  turning  written  statements  made  by  the 
insured  at  the  time  of  his  application  into  conditions  precedent, 
upon  whose  substantial  correctness  the  validity  of  the  policy  must 
depend.  Where  these  questions  and  answers,  however,  are  by 
language  of  doubtful  import  made  part  of  the  policy,  the  disposi- 
tion in  the  courts  is  to  make  them  representations  rather  than 
conditions  precedent  or  warranties,  in  which  case  the  insurer 
would  hardly  escape  the  responsibility  of  payment,  unless  it  could 
be  shown  that  the  insured  had  made  a  palpable  material  error,  or 
had  knowingly  sought  to  defraud  the  company.  And  even  though, 
as  now  more  commonly  happens,  the  questions  and  answers  are,  by 
apt  words,  made  literal  warranties  in  the  policy,  a  casual  misstate- 
ment by  the  applicant,  if  in  itself  immaterial  to  the  risk,  appears 

ikd,  tiie  beneAciaTy  may  still  recofvier  B.  200;  In  re  Peckbftm,  29  R.  I.  250, 

en  the  policy.    Roberts  ▼.  N.  W.  Natl  09  Atl.  1002;  Lockwood  ▼.  Mich.  Mu- 

life  Ins.  Ck>.,  143  Ga.  7S0,  85  S.  E.  tnal  Life  Ins.  Co.,  lOS  Mich.  334,  66 

1043.    As  to  the  vested  right  of  the  N.  W.  220;  SulliTan  y.  Maroney,  76 

beneficiaiy,  see  further,  Mutual  Life  N.  J.  Eq.  104,  73  Atl.  842. 
Ins.  Co.  y.  Allen,  212  111.  134,  72  N. 
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to  be  regarded  with  indulgence;  the  courts  not  failing  to  obeerve 
that  there  are  atatementa  of  opinion*  or  belief,  as  well  as  state- 
mflats  of  fact  or  of  future  pnmiisey  and  that  with  r^ard  to  the 
existing  state  of  any  man's  health  there  are  uncertainties  which 
medical  science  itself  fails  to  probe.  To  this  may  be  added 
another  circumstance;  namely,  that  agents  of  the  company  in 
these  days  very  often  solicit  insurance  business,  draft  an  applica- 
tion, and  not  only  reduce  the  applicant's  answers  to  writing,  but 
explain  the  questions  and  suggest  the  proper  answers  to  be  put 
down  on  the  paper.  ^  And  it  is  held,  furthermore,  that  where  a 
company  issues  a  life  policy  or  accepts  a  premium  with  knowledge 
that  a  breach  of  condition  exists,  forfeiture  for  such  breach  is 
waived.^ 

Where  a  fire  insurance  poHcy  provides  that  a  policy  should  be 
void  if  the  insured  did  not  own  the  praperty  in  fee^  and  also  that  the 
premiums  shaU  in  that  event  be  returned  if  the  company  learns  of 
a  defect  in  the  title  of  the  insured  even  after  a  loss,  it  should 
return  the  premiums  at  once  or  it  runs  the  risk  that  the  court  may 
hold  that  it  has  waived  the  condition  and  is  held  on  the  polic^.^ 


1.  See,  on  this  point  of  warranty 
and  repreaentation  in  life  insurance 
policies,  Voie  y«  Eagle  Life  Ins.  Ck>., 
6  Cush.  42;  Rawls  v.  American  life 
Ins.  Co.,  27  N.  Y.  282 ;  Kelsey  ▼.  Uniy. 
Life  Ins.  Co.,  85  Conn.  22<r;  Miles  y. 
Conn.  M.  L.  Ins.  Co.,  3  Gray,  5S0; 
98  Mass.  381;  Valton  ▼.  Nat.  Loan 
Fund  Ass.  Society,  20  N.  Y.  32; 
FhoBniz  Ins.  Co.  y.  Raddin,  120  U.  S. 
183,  7  Sup.  Ct.  500;  BlisB  Life  Ins. 
49-133,  and  English  and  American 
cases  cited;  May  Ins.,  cs.  yi.,  yii.; 
Bunyon,  32  et  9eq,;  Ang.  Ins.,  ||  140, 
148,  150 ;  Amould,  |  182. 

a.  PhoBnix  Ins.  Co.  ▼.  Raddin,  7 
Sup.  Ct.  500,  120  U.  S.  183.  Ques- 
tions imperfectly  answered  cannot  be 
relied  upon.  lb.  And  see  (1917) 
McManus  y.  Peerless  Co.,  114  Me.  98, 
95  Atl.  510    ("warranty"  of  state- 


ments) ;  Gardner  y.  North  Ins.  Co., 
163  N.  C.  367,  79  S.  K  806 ;  Grange  y. 
Penn.  Ins.  Co.,  235  Pa.  320,  84  Atl. 
392;  Downing  y.  Farmers'  Ins.  Co., 
158  Iowa,  1  (resort  to  courts) ; 
Grange  y.  Penn  Ins.  Co.,  235  Pa.  320, 
84  Atl.  392;  Stone  y.  Old  Colony  Rj. 
Co.,  212  Mass.  459,  99  N.  E.  216; 
Germania  Ins.  Co.  y.  Bouldin,  100 
Miss.  660,  56  So.  609';  Yeomen  of 
America  y.  Rott,  145  Ky.  604,  140 
S.  W.  1018  (warranty) ;  Bonewril  ▼. 
North  American  Ins.  Co.,  167  Midi. 
274,  132  N.  W.  1067;  Griggsbj  ▼. 
Russell,  222  U.  S.  149,  32  Sup.  Ct  58 
(breach  of  condition  waiyed). 

As  to  actual  deliyery  of  the  poUcy, 
•ee  Monast  y.  Maidiattan  Ins.  Co.,  32 
R.  I.  557. 

S.  Scott  y.  Liyerpool  &  Londcm  k 
Globe  Ins.,  102  8.  C.  115,  86  S.  E.  484. 
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A  doctrine  prevailing,  however,  in  some  jurisdictions,  holds  that 
a  temporary  breach  of  the  condition  which  arises  after  the  policy 
is  issued,  which  breach  was  not  existing  at  the  time  of  death,  does 
not  avoid  the  policy/ 

A  provision  in  a  policy  that  it  is  inoontestible  from  its  date  is 
a  bar  to  a  defence  of  fraud  in  obtaining  it,^  as  is  also  a  provision 
that  it  is  inoontestible  after  a  certain  time  after  the  expiration  of 
the  policy/  As  a  large  bulk  of  property  in  this  country  is 
subject  to  mortgage,  a  standard  statutory  form  of  insurance 
policy  provides  that  it  may  be  payable  to  the  mortgagee  as  his 
interest  may  appear.  This  clause  renders  the  insurer  liable  to  the 
mortgagee  even  though  the  insured  set  fire  to  the  property 
himself/ 

§  549.    The  Same  Subject. 

The  most  material  inquiries  pressed  upon  the  applicant  for  his 
statement  of  facts  relate,  of  course,  directly  to  his  health,  or  more 
remotely  to  the  probable  length  of  his  life.  He  is  generally  ques- 
tioned as  to  his  past  and  present  health ;  also,  as  to  his  age,  habits, 
occupation,  and.  residence,  since  all  these  circumstances  bear  upon 
the  risk ;  also,  as  to  the  health  and  causes  of  death  of  others  in  his 
family,  this  aiding  in  determining  hereditary  diseases  to  which 
the  insured  might  be  subject.  And  by  way  of  caution,  or  to 
elicit  further  information,  he  is  also  asked  for  the  name  of  his 
usual  or  last  medical  attendant,  and  whether  insurance  has  been 
already  applied  for  on  the  same  life;  and,  if  so,  to  what  amount, 
if  any,  is  it  insured.  Of  these  the  most  material  inquiries  relate 
to  health,  present  and  past  The  applicant  may  be  questioned  as 
to  his  general  health ;  and  as  the  answers  so  drawn  out  could  not 

■ 

4.  See,   for   example,   Edmonds  ▼.  doing  after  the  expiration  of  the  year. 

Mutual  Life  Ins.  Co.,  33   S.   D.   55,  5.  Duvall  y.  National  Ins.  Co.,  2S 

144  N.  W.  71S,  where  a  policy  con-  Idaho,  356,  154  Pac.  632. 

tained  a  condition  that  the  insured  6.  Murray  ▼.  State  Mutual  Life  As- 

ahould  not  engage  in  handling  electric  surance  Co.,  22  R.  I.  524,  48  Atl.  800. 

wires  for  a  year,  and  he  did  so  within  7.  Stamey  ▼.  Royal   Exchange  As> 

the  year  and  was  injured  while  bo  sur.  Co.,  96  Kan.  99,  150  Pac.  227. 
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be  very  satisfactory,  he  may  likewise  be  asked  whetBer  he  has  been 
subjected  to  specific  diseases.  Where  life  ineurance  ia  renewed, 
and  no  new  conditions  respecting  health  are  imposed,  and  only  a 
general  condition  that  the  party  is  in  '^  good  health,"  this  egres- 
sion must  be  construed  by  the  terms  and  statements  contained  in 
the  original  policy ;  and  aa  these  words  do  not  imply  perfection, 
but  a  reasonable  degree  of  health,  they  are  rather  vague  at  best, 
and  deserve  a  construction  favorable  to  the  inaured  where  hia 
answers  were  honest^ 


a.  Peacock  ▼.  K.  Y.  Life  Iha.  Co., 
20  K.  Y.  293.  On  thi*  point  see,  alio. 
Park  Ins.  933;  Boss  y.  Bradshaw,  1 
Bl.  312,  and  other  English  cases  cited- 
in  Bliss  Life  Ins.  134-142;  Illinois 
(Society  v.  Winthrop,  85  111.  537; 
ficoles  y.  Uniyersal  Life  Ins.  Co.,  42 
Gal.  523;  liay,  |§  295-298;  Cushman 
V.  U.  S.  Ins.  Co.,  70  N.  Y.  72.  While 
admissionH  as  to  iU-health  made  by 
an  insured  not  interested  in  the  pol- 
iey  haye  been  held  not  receiyable  in 
eyidenoe  in  certain  cases  to  contradict 
the  terms  of  the  policy,  there  are 
strong  instances  of  apparent  collusion, 
as  in  the  case  of  a  husband  procuring 
his  wife's  life  to  be  insured  for  his 
own  benefit,  where  these  admissions 
were  not  only  receiyed,  but  upon  the 
strength  of  tnem  the  policy  was  con- 
sidered a  fraud  upon  the  insurer.  Cf . 
Kelsey  y.  Uniy.  Life  Ins.  Co.,  35  Conn. 
225 ;  Bawls  y.  American  Life  Ins.  Co., 
27  N.  Y.  282.  See  May,  §  295  et  9eq, 
Inquiries  as  to  whether  the  insured 
has  any  disease  tending  to  shorten 
life  are  sometimes  made;  or  to  put 
it  more  fayorably  for  him,  whether 
he  is  aware  of  any  disease  tending  to 
shorten  his  life.  See  Fowkes  y.  Man- 
chester, &c..  Association,  3  B.  &  S. 
917 ;  Watson  y.  Mainwaring,  4  Taunt. 
763;   Bliss  Life   Ins.   142-148.     Con- 


cerning special  diseases,  questicmB  are 
put  as  to  gout,  yertigo,  fits,  and  the 
like.  N.  Y.  Life  Ins.  Co.  y.  Flack,  3 
Md.  341;  Blita,  149,  150;  Park  Ina. 
934;  Cazenoye  y.  British  Ins.  Co.,  S 
C.  B.  Nk  S.  437;  6  Jur.  2f.  8.  826. 
Bronchitis,  consumption,  and  coughs 
prolonged,  are  also  among  the  diseases 
into  which  special  inquiry  is  made  by 
the  insurer;  also  "spitting  of  blood," 
which  usually  indicates  a  disease  of 
the  lungs.  See  Geach  y.  Ingall,  14 
M.  &  W.  95;  CampbeU  y.  K.  E.  Mut. 
Life  Ins.  Co.,  98  Mass.  381;  Vose  y. 
Eagle  Life  k  Health  Ins.  Co.,  6  Cush. 
42.  On  these  and  other  points  the 
insurer  makes  it  conditional  that  the 
answers  to  the  questions  proposed 
shall  be  full,  fair,  and  true;  and  upon 
the  issue  of  warranty  or  representa- 
tion the  effect  of  wrong  or  imperfect 
replies  must  often  be  determined.  In 
the  former  case,  or  in  general,  where 
the  insurance  company  protects  itself 
by  stringent  language,  the  ignorance 
of  the  insured  that  he  is  aiBicted  with 
a  disease  material  to  the  risk  will  not 
saye  the  policy,  if  he  was  so  afflicted ; 
though,  as  to  the  proof  of  that  fact 
the  insurer  should  be  held  within  rea^ 
sonable  bounds,  and  not  permitted  to 
ayail  himself  of  any  ambiguous  re- 
sults of  a  po9t  mortem  examination. 
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§  550.    Conditions  Subsequent  Vitiating  tiie  Policy. 

But  besides  these  statements  of  an  applicant  which  may  be 
embodied  in  the  policy  and  made  a  part  of  it  by  suitable  tenns^ 


See  Vose  y.  Eagle  Life,  Ac.,  Ins.  Ck>., 
6  Cush.  42;  1  Big.  Life  Ins.  Gases, 
165,  166;  Murphy  ▼.  Mutual  Benefit 
Life  Ins.  Co.,  6  La.  Ann.  518.  Oon- 
oeming  the  oocupation  of  the  insured, 
upon  which  few  can  fail  to  give  such 
intelligent  information  as  is  material 
to  the  risk,  a  false  statement  may 
often  prove  fatal;  though  here  we 
•hould  note  that  the  occupation  thus 
regarded  is  that  in  which  the  insured 
is  actually  engaged  when  the  appli- 
cation is  made,  and  that  any  state- 
ment of  present  occupation  constitutes 
no  warranty  that  it  shall  continue 
unchanged, —  a  condition  which  would 
certainly  be  oppressive  under  any  in- 
surance contract.  Prov.  Life,  &c.,  Co. 
V.  Martin,  32  Md.  310;  Prov.  Life  Ins. 
Co.  V.  Fennell,  49  111.  180;  Hartman 
T.  Keystone  Ins.  Co.,  21  Penn.  St. 
466;  Bliss  Life  Ins.  162-165.  Age  may 
be  the  subject  of  warranty  as  well  aS 
representation,  and  the  same  is  true 
of  residence  and  occupation;  and 
while  persons  are  proverbially  care- 
less in  their  statements  on  these 
points,  deeming  them  of  trivial  inn 
portance  to  others,  even  in  a  contract 
of  this  nature,  yet  there  are  cases  in 
which,  through  variance  from  the 
truth,  the  rate  of  premium  charged  Is 
less  than  it  ought  to  be,  or  the  risk 
run  becomes  essentially  greater;  and 
here  we  think  the  policy  would  be 
vitiated.  See  Bliss  Life  Ins.  165,  166, 
citing  6  Taunt.  186,  and  other  Eng- 
lish cases  of  less  importance;  May, 
§1  305,  306.  As  to  personal  habits  of 
the  insured:  though  intemperate 
habits,  if  gross  and  confirmed  at  the 


time  of  application,  ought  to  vitiate 
the  policy,  yet  the  occasional  use,  even 
largely,  of  intoxicating  liquors  does 
not  come  within  a  provision  against 
the  excessive  use  of  liquors  or  opium ; 
nor  even  because  a  man  has  delirium 
tremens  or  dies  of  drink,  does  it  fol- 
low that  he  was  intemperate  in  his 
habits  when  he  applied  for  insurance. 
See  Mowry  v.  Home  Ins.  Co.,  9  R.  I. 
346;  Reiehard  v.  Manhattan  Life  Ins. 
Co.,  31  Mo.  518;  1  Big.  Life  Ins. 
Cases,  313;  Bliss  Life  Ins.  167-170. 
For  questions  concerning  the  medical 
attendant  of  the  applicant  for  insur- 
ance, Ac.,  see  Bliss,  170-180;  May, 
§  304;  New  York  Life  Ins.  Co.  v. 
Flack,  3  Md.  341;  Morrison  v.  Mus- 
pratt,  4  Bing.  60;  Anderson  v.  Fitz- 
gerald, 4  H.  L.  Cas.  484.  Upon  the 
subject  of  intemperance,  see  May, 
I  299  et  aeq.f  and  cases  cited;  John 
Hancock  Ins.  Co.  v.  Daly,  65  Md.  6. 
The  point  of  inquiry  usually  relates 
to  habits  and  character  at  the  time 
of  application,  not  to  habits  as  ac- 
quired or  confirmed  later.  But  a 
policy  prospectively  conditioned  to  be- 
come void  for  excessive  use  of  liquor 
so  as  to  impair  health,  must  operate. 
Mtnm  Life  Ins.  Co.  v.  Davey,  123 
U.  S.  739.  This,  however,  does  not 
refer  to  alcoholic  stimulants  taken 
bond  fide  upon  medical  advice.  iBtna 
Ink.  Co.  V.  Ward,  140  U.  S.  76,  11 
Sup.  Ct.  720.  And  such  provisions 
should  receive  reasonable  interpreta- 
tion. 

Statements  by  the  applicant  fairly 
as  to  his  occupation,  Ac.,  should  be 
liberally  oonstmed  where  no  essential 
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a  life  policy  is  usually  found  to  contain  certain  other  stipulationa 
hinging  upon  the  future,  or  conditicms  subeequenty  for  any  breach 
of  which  forfeiture  of  ri^ts  is  threatened.  Among  these  are  to 
be  found  conditions  of  forfeiture  for  non-payment  of  future  pre- 
miums at  the  periodical  dates  fixed ;  conditions  Umiting  the  travel 
or  residence  of  the  insured  to  certain  specified  regions^  or  restrict- 
ing employment,  so  as  to  keep  the  insured  out  of  the  army  or  navy 
or  from  pursuits  which  expose  human  life  to  extraordinary  perils, 
without  express  permission  from  the  insurer, —  a  permission  fre- 
quently granted,  however,  with  or  without  asking  payment,  for 
the  time  beings  of  extra  rates;  sometimes,  prospectively,  a  con- 
dition against  habitual  intemperance;  and  conditions  voiding  the 
policy  for  death  by  the  insured's  own  hand,  by  the  hands  of 
justice,  in  a  duel,  or  in  consequence  of  a  violation  of  law.' 

Such  conditions  being  violated,  no  matter  how  honorable  the 
motives,  the  policy  is  worthless,  if  so  the  insurer  chooses  to  regard 
it,  and  if  no  waiver  or  permit  can  be  set  up  against  him.^ 


harm  results.  Grattan  t.  Metropoli- 
tan Life  Ins.  Co.,  80  N.  Y.  281.  Also, 
as  to  "knowledge  of  pernicious 
habits/'  see,  further,  Knecht  y.  Mutual 
Life  Ins.  Co.,  90  Penn.  St.  18;  94 
Penn.  St.  5^;  Knickerbocker  Life  Ins. 
Co.,  Re,  105  U.  8.  350.  Entire  omis- 
sion to  answer  a  question  does  not 
▼itiate.  Armenia  Ins.  Co.  t.  Paul, 
91  Penn.  St.  520.  But  equivocation 
is  of  the  nature  of  falsehood.  Smith 
V.  iEtna  Life  Ins.  Co.,  49  N.  Y.  211. 
As  to  previous  injuries,  see  Insurance 
Co.  V.  Wilkinson,  13  Wall.  222. 

A  medical  examiner  who  writes  out 
answers  may  be  regarded  as  agent  of 
the  company  for  reporting  answers. 
Grattan  ▼.  Metropolitan  Life  Ins.  Co., 
80  N.  Y.  281 ;  May,  §  303. 

9.  The  policies  issued  by  American 
companies  will  be  commonly  found 
very  stringent  in  these  and  similar 
restrictions;    more   so  than  English 


policies,  which  frequently  distingniili 
in  favor  of  a  bond  fide  holder,  while 
in  this  country  the  rights  of  a  party 
bmving  an  insurable  interest  in  an- 
other's life  are  in  continual  jeopardy 
from  the  latter's  imprudence.  See 
Bliss  Life  Ins.  300,  301;  Bunyon,  67. 
"Illegal  traffic,"  carried  on  by  in- 
sured, does  not  prejudice  rights  of 
beneficial  party  under  a  policy,  where 
such  traffic  is  not  prohibited  in  terms. 
Lord  V.  Dall,  12  Mass.  115. 

1.  Thus,  an  Episcopal  Bishop  of 
Bliode  Island,  some  years  ago,  went 
beyond  the  limits  named  in  the 
policy  on  his  life,  on  a  holy  errand; 
and  though  his  death  was  neither 
caused  nor  hastened  by  the  change 
of  climate,  but  grew  out  of  constitu- 
tional causes  alone,  it  was  adjudged 
that  no  insurance  money  could  be 
recovered;  for  the  policy  was  con- 
ditioned to  be  void  under  the  eireum- 
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But  policies  may  diflFer  in  the  form  of  dauses  restricting  resi- 
dence and  travel ;  and  upon  the  construction  of  a  particular  phrase 
the  decision  will  often  depend.^  And  where  the  visitation  of  God 
prevents  the  insured  from  fulfilling  his  part  of  the  contract^  or 
where  some  waiver  by  the  insurance  company  or  its  agents  can  be 
inferred,  courts  are  not  reluctant  to  save  the  insurer  from  the 
harsh  consequences  of  conduct  which  under  some  circumstances 
might  involve  the  breach  of  a  condition.^  And  to  any  permission 
or  license,  such  as  the  insurance  company  is  always  at  liberty  to 
grant,  the  insurer  is  pretty  strictly  held.^ 

§  551.    The  Same  Subject;  Manner  of  Death. 

Death  '^  in  the  known  violation  of  law  "  —  another  condition  to 
be  found  in  policies  —  appears  to  be  confined  to  criminal  offences 
and  to  death  flagrante  delicto  and  not  to  extend  to  mere  trespasses 
upon  property  or  other  infringement  of  private  rights,  or  to  a 
later  death  provoked  by  an  earlier  crime.^    But  death  by  the 


«tahceB  shown,  except  with   consent     N.  Y.  492.    And  see,  m  to  residing 


of  the  insurer.  Nightingale  ▼.  State 
Mut.  Life  Ins.  Co.,  5  R.  I.  38.  And 
see  Hathaway  ▼.  Trenton  M.  L.  Ins. 
Co.,  11  Cnsh.  448;  Evans  y.  United 
States  Life  Ins.  Co.,  64  N.  Y.  304. 

a.  See  Casler  v.  Conn.  Mut.  Life 
Ins.  Co.,  22  N.  Y.  427,  as  to  the  phrase 
'<  settled  limits." 

S.  See  Forbes  v.  Am.  Mut.  Life  Ins. 
Co.,  15  Gray,  249;  1  Big.  Life  Ins. 
Cases,  504. 

4.  Welts  ▼.  Conn.  M.  L.  Ins.  Co., 
46  Barb.  412;  Taylor  v.  .£tna  Life 
Ins.  Co.,  13  Gray,  434.  And  see  Bliss 
Life  InS.  302-323,  and  eases  cited; 
Notman  ▼.  Anchor  Assurance  Co.,  4 
C.  B.  V,  s.  476;  Bevin  v.  Conn.  Mut. 
life  Ins.  Co.,  23  Conn.  244.  For  a 
policy  Titiated  because  the  insured 
went  to  Europe  without  the  written 
assent  of  the  company,  see  Douglas 
y.   Knidcerbocker   Life   Ins.   Co.,    83 


out  of  prescribed  limits,  Bennecke  y. 
Connecticut  Life  Ins.  Co.,  105  U.  8. 
3M ;  Ayer  y.  K.  E.  Mut.  Life  Ins.  Co., 
109  Mass.  430. 

6.  Cluff  y.  Mut.  Ben.  Life  Ins.  Co., 
13  Allen,  308;  s.  c.  90  Mass.  317; 
Harper  y.  Phcsnix  Ins.  Co.,  18  Mo. 
109;  Bradley  y.  Mut.  Ben.  Life  Ins. 
Co.,  45  N.  Y.  422;  Bliss  Life  Ins. 
334-337;  May,  §§  327-331.  Death  by 
abortion  held  to  yitiate.  Hatch  y. 
Mut.  Life  Ins.  Co.,  120  Mass.  550. 
As  to  "death  by  hands  of  justice,** 
see  May,  §  326;  4  Bligh,  N.  S.  19%. 
As  to  death  in  military  seryice,  see 
May,  §§  332-334;  N.  Y.  Ins.  Co.  y. 
Hendren,  24  Gratt.  540;  Dillard  y. 
Mahattom  Ins.  Co.,  44  Ga.  119. 

Sundry  proyisions  respecting  time 
and  manner  of  death  are  to  be  con- 
strued according  to  the  terms  of  the 
policy.     See  Jennes  y.  Northwesiem 
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li^nds  of  ju0tioe  appears  to  be  accepted  always  by  implication  on 
grounds  of  public  policy.^  On  the  other  hand,  death  by  violoioe 
is  covered  by  a  policy  unless  expressly  excepted.^ 

Finally,  death  by  suicide,  or  by  the  insured's  "  own  hand,"  as 
the  phrase  goes,  is  something  against  which  insurance  companies 
almost  always  seek  to  protect  themselves,  but  often  unsuccessfully. 
Acts  of  suicide  are  traceable  in  a  large  number  of  instances  to 
insanity ;  and  the  tests  of  insanity  are  in  these  days,  as  all  intelli- 
gent men  well  know,  strangely  contradictory  and  inconclusive. 
Long-continued  madness  preceding  the  conmiission  of  the  fatal 
act  may  fairly  be  thought  to  render  the  insured  so  far  irrespon- 
sible as  to  sustain  the  policy;  but  in  the  doubtful  cases  of  tem- 
porary insanity  or  suicidal  depression,  the  better  opinion  is  that 
a  policy  providing  against  death  by  one's  own  hand,  or  suicide  or 
self-destruction,  will  be  avoided  whenever  the  act  of  self-destrue- 
tion  is  the  wilful  act  of  a  man  having  at  the  time  sufficient  powers 
of  mind  and  reason  to  understand  the  physical  nature  and  conse- 
quences of  the  act  of  suicide,  and  having  at  the  time  a  purpose  to 
cause  bis  own  death  by  that  act.^    But  if  death  is  caused  by  one 


Life  Ins.  Co.,  26  Minit.  271.  Deatb 
from  intemperance  i»  sometimes  pre- 
scribed in  policies  as  a  cause  of  for- 
feiture.   See  May  Inh,,  §  302. 

6.  May,  §  326;  5  M.  &  O.  639;  1 
Jones  (N.  C.)  Law,  126. 

7.  May,  §  330. 

8.  See  Borradaile  ▼.  Hunter,  5  M. 
&  Gr.  639;  Dean  v.  American  Mutual 
Life  Ins.  Co.,  4  Allen,  96;  St.  Louis 
Mut.  Life  Ins.  Go.  ▼.  Graves,  6  Bush, 
268;  Hartman  t.  Keystone  Ins.  Co., 
21  Penn.  St.  466 ;  Eastabrook  ▼.  Union 
Mut.  Life  Ins.  Co.,  64  Me.  224; 
Breasted  t.  Farmers'  Loan  &  Trust 
Co.,  4  Hill,  73 ;  Cooper  v.  Mass.  Mut. 
Life  Ins.  Co.,  102  Mass.  227.  And 
ftee  Bunyon,  73;  Bliss  Life  Ins.  346- 
400;  May,  §§  307-325.  The  author- 
ities are  quite  discordant  in  announc- 


ing general  principles  as  concerns  sai- 
dde;  but  there  will  be  found  less 
variance  when  the  facts  in  the  dif- 
ferent cases  are  closely  compared. 
The  rule  announced  in  the  text  (that 
of  Dean  v.  American  Mntual  Life  Ins. 
Co.)  is  not  favored  in  New  York, 
where  it  is  considered  that  one  must 
have  been  able  to  appreciate  moral 
consequence^  in  order  to  defeat  the 
policy, —  that  the  suicide  must  have 
been  felonious.  Newton  v.  Mutual 
Benefit  Life  Ins.  Co.,  76  N.  Y.  426. 
See  also  next  note.  The  precise  words 
of  the  policy  as  to  suicide  vaiy  in 
different  policies.  See  Bigelow  y. 
Berkshire  Life  Ins.  Co.,  93  U.  S.  284. 
''Dying  by  one's  own  hand  or  act, 
whether  sane  or  insane,''  is  often  pre- 
ferred now  by  companies  to  ''sol* 
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who,  while  intending  to  kill  himself ,  was  so  disordered  in  his 
reasoning  faculties  that  he  cannot  understand  the  general  nature 
and  consequences  of  the  act  or  is  impelled  thereto  by  an  irresistible 
insane  impulse,  which  he  cannot  resist,  the  insurer  is  liable.' 

§  552.    When  the  Insurance  Risk  Commences. 

When  does  the  risk  under  a  life  insurance  policy  conmience? 
As  in  other  kinds  of  insurance  it  may  commence  from  any  time 
mutually  agreed  upon ;  whenever,  according  to  the  facts  presented, 
there  was  a  meeting  of  the  minds  of  the  parties  on  all  essentials  of 
the  contract.  But  usually  the  life  insurer  issues  a  written  policy, 
based  upon  a  preliminary  application,  with  questions  and  answers 
filed ;  and  it  is  agreed  that  the  policy  shall  not  be  delivered,  nor 
the  contract  take  effect  until  the  first  premium  is  paid  by  the 


cide."  See  May,  |  311.  Iiitention 
of  flelf-destmction,  with  oonseiouB- 
ness  of  physicaP  coneequenoes,  held 
sufficient  —  under  suolr  expression  — 
to  avoid,  although  one  was  not  con- 
scious of  the  moral  nature  of  the  act. 
Adkins  v.  Columbia  Life  Ins.  Ck>.,  70 
Mo.  27.  See  further,  May,  §  322. 
Innocently  taking  a  fatal  overdose  of 
medicine  is  not  dying  by  one's  own 
hand  or  act.  Penfold  ▼.  Universal 
Life  Ins.  Co.,  S5  N.  Y.  317.  To  pry 
farther  into  the  inaccessible  regions 
of  a  flickering  intellect  seems  all  the 
more  inappropriate,  when  we  reflect 
that  insurance  contracts  are  made 
between  parties  who  are  supposed  to 
have  in  mind  the  common-sense  in- 
terpretation of  familiar  expressions, 
and  not  those  nice  distinctions  which 
some  medical  experts  would  fain 
force  upon  us. 

9.  Mut.  Life  Ins.  Co.  ▼.  Terry,  15 
Wall.  5S.  Here  the  ruk  with  its 
alternative  ai^>ears  on   appeal   con- 


sistently announced ;  and  still  more  so 
by  Mr.  Justice  Miller  on  the  circuit. 
1  Dill.  C.  C.  403.  There  is  still,  how- 
ever, much  uncertainty;  the  rule  of 
some  cases  insisting  apparently  upon 
the  distinct  element  of  "  moral " 
comprehension,  and  so  affording  all 
possible  favor  to  those  who  claim 
under  the  policy  in  cases  of  suicide. 
And  to  that  latter  rule  the  Supreme 
Court  of  the  United  States  has  fully 
(1896)  committed  itself.  Connecti- 
cut Life  Ins.  Co.  v.  Akens,  150  U.  8. 
468,  473,  and  cases  cited. 

l^ere  should  be  no  presumption 
of  law,  primd  facie  or  otherwise,  that 
self-destruction  arises  from  insanity. 
Terry  ▼.  Life  Ins.  Co.,  1  Dill.  C.  C. 
403. 

See  further  (1917),  Security  Ins. 
Co.  ▼.  Dillard,  84  8.  E.  656;  Vicars 
▼.  Mtasi  Ins.  Co.,  158  Ky.  1,  164 
8.  W.  106;  In  re  McCue,  223  U.  8. 
234,  32  Sup.  Ct.  220,  56  L.  ed.  49 
(death  by  legal  execution). 
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insurer.^     The  date  when  the  riak  oommenoes  and  the  date  of  its 
tennination  are  both  indicated  dearly  in  all  wellrdrawn  policiea.^ 

Where  <»ie  of  joint  beneficiaries  murders  the  insured  he  cannot 
reoover  on  the  policy,  but  the  other  beneficiaries  may  do  sow' 

§  553.    Forfeiture  Through  Non-Pajrmcnt  of  Premiums. 

We  have  seen  that  life  insurance  policies  are  made  forfeitable^ 
during  the  continuance  of  that  life  upon  which  the  ride  was 
taken,  for  breach  of  various  conditions.  Among  these  conditions 
is  that  of  non-payment  of  premiums.  Fire  and  marine  policies 
run  for  short  periods,  and  are  frequently  renewed ;  but  life  policies 
commonly  run  for  an  uncertain,  and  that  perchance  a  very  long, 
period.  While,  then,  the  payment  of  a  single  premium  in  advance 
may  insure  a  house  against  fire  or  a  ship  against  the  perils  of  the 
sea,  premiums  under  a  single  life  insurance  policy  are  usually 
receivable  by  the  insurer  in  periodical  and  generally  annual  sums. 
Any  failure  on  the  part  of  the  insured  to  pay  the  premium 
promptly  when  the  day  comes  round  forfeits  the  policy,  if  the 
contract  be  thus  conditioned ;  and  it  is  only  as  a  favor,  under  such 
circumstances,  not  as  a  right,  that  a  continuance  of  the  risk  can 
be  claimed  on  the  part  of  the  delinquent.^ 


1.  There  may  be,  of  course,  a  waiver 
of  prepayment  on  the  part  of  the  in- 
surer; or  a  binding  oral  contract  of 
Inraranee  to  be  inferred  from  acta  or 
words;  or  a  ccmtract  which  fails  to 
express  the  mutual  intention  of  the 
parties,  and  reformable  in  equity;  or 
a  new  insurance  contract  which  has 
superseded  the  existing  one;  but  in 
all  such  cases  the  party  claiming  the 
benefit  of  something  so  unusual  should 
establish  his  right  by  clear  and  con- 
vincing proof.  See  Bliss  Life  Ins. 
181-24S,  and  cases  cited  in  general 
works  on  fire  and  marine  insurance; 
Com.  Mut.  Ins.  Co.  v.  Union  Mut.  Ins. 
Co.,  19  How.  318;   Xenos  ▼.  Wick- 


ham,  L.  R.  S  H.  L.  296;  St.  Louis 
Mul  Life  Ina.  Co.  v.  Kennedy,  6 
Bush,  450;  Faunce  ▼.  State  Mut.  Life 
Am.  Co.,  101  Mass.  279;  Myers  ▼. 
Keystone  Mut.  Life  Ins.  Co.,  27  Pemi. 
St.  268. 

%,  See  Ruse  ▼.  Mut.  Ben.  life  Ina. 
Co.,  23  N.  T.  516;  Am.  Horse  Ins. 
Co.  ▼.  Patterson,  28  Ind.  17;  Bliss, 
248-250.    And  see  May,  §  340. 

S.  Sharplesa  ▼.  Grand  Lodge  A.  O. 
U.  W.,  (Minn.  1917)  159  N.  W.  1086. 

4.  May  Ina.,  §  341.  In  Windus  ▼. 
Lord  Tredegar,  15  L.  T.  n.  b.  108,  the 
House  of  Lords  denied  the  right  to 
relief  in  equity  on  a  lapsed  policy, 
even  though  the  lapse  wbs  without 
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But  the  waiver  of  a  forfeiture  for  «uch  cause  may  be  evinced 
by  acts,  as  well  as  by  the  express  agreement  of  the  company; 
and  no  form  of  waiver  is  more  conmion  than  that  of  a  receipt  by 
the  company  or  its  authorized  agent  of  a  premium  after  the  day 
when  it  became  payable.  Waivers  of  this  sort  are  regarded  with 
favor  to  the  insured,  and  the  company  receiving  a  new  premium 
is  held  bound  to  knowledge  of  the  actual  time  of  payment^ 
Where,  as  often  happens  in  this  country,  the  annual  premium  is 
paid  in  part  by  a  note,  and  the  policy  by  its  terms  is  forfeited 
on  the  non-payment  of  the  note  at  maturity,  like  consideratione 
apply ;  and  if  the  insured  dies  after  the  note  becomes  due  and  the 
note  is  not  paid,  the  insurer  is  released  from  liability.^ 


culpable  n^ligenee  on  tiie  port  of  the 
insured.  To  the  same  effect,  eee  Klein 
y.  Life  Ins.  Co.,  104  U.  S.  88;  Knlck- 
erbocker  Ins.  Go.  v.  Diets,  52  Md.  16. 
Infeanity  of  the  insured  affords  no  ex- 
cuse. Wheeler  v.  Conn.  Life  Ins.  Co., 
82  K.  T.  543. 

6.  lb.;  Hodsdon  v.  life  Ins.  Co., 
97  Mass.  144;  May,  §  861;  Wing  ▼. 
Harvey,  5  De  G.  M.  &  G.  265;  Bouton 
▼.  Am.  M.  L.  Ins.  Co.,  25  Conn.  542; 
Bliss,  253  et  8eq,;  Catoir  ▼.  Am.  Life 
Ins.  k  Trust  Co.,  33  N.  J.  487.  Days 
of  grace  are  sometimee  allowable  to 
the  insured  by  custom;  and  even  the 
want  of  a  notification  habitually  given 
by  the  company  may  in  some  in- 
stanced relieve  the  insured  from  for- 
feiture. See  Helme  v.  Phil.  Li(p  Ins. 
Co.,  61  Penn.  St.  107;  Bliss,  286;  1 
Big.  Life  Ins.  Cases,  99,  621.  But 
want  of  a  notice  is  not  a  good  excuse 
•a  a  rule.  Girard  Ins.  Co.  v.  Mutual 
Ins.  Co.,  97  Penn.  St.  15;  Thompson 
▼.  Ins.  Co.,  104  U.  S.  252.  Premiums 
may  be  payable  in  labor  or  services. 
GchwartB  v.  Germania  Ins.  Co.,  18 
Minn.  448;  Kentucky  M.  L.  Ins.  Co. 
▼.  Jenkb,  5  Ind.  96.    See  further,  May, 


I  345.  The.  last  day  for  payment  o^ 
curring  on  Sunday,  the  premium  is 
not  payable  until  Monday.  Howland 
V.  Continental  Ins.  Co.,  121  Mass. 
499;  Hammond  v.  Am.  Mut.  Life  Ins. 
Co.,  10  Gray,  306.  And  see  Campbdl 
▼.  Int.  Life  Ass.  Co.,  6  Cush.  42; 
Howard  v.  Continental  Life  Ins.  Co., 
49  Cal.  229.  Parol  waiver  of  a  con- 
dition has  been  sustained.  May, 
9  346. 
6.  Pitt  V.  Berbrtiire  Life  Ins.  Co., 

100  Mass.  500;  Bliss,  261-269;  Mc- 
Allister V.  y.  £.  Mut.  Life  Ina.  Co., 

101  Mass.  558;  N.  E.  Mut.  Life  Ins. 
Co.  V.  Hasbrook,  32  Ind.  447 ;  Bigdow 
V.  State  Assurance  Ass'n,  123  Mass. 
113.  Where  forfeiture  for  non-pay- 
ment of  a  note,  &c.,  is  doubtfully  ex- 
pressed or  not  expressed  at  all,  non« 
forfeiture  is  the  fairer  construction. 
May,  §1  341-343;  McAllister  v.  Kew 
Eng.  Ins.  Co.,  101  Mass.  558;  Kew 
England  Ins.  Co.  v.  Hasbrook,  32 
Ind.  447.  Cf.  American  Ins.  Co.  v. 
Henley,  60  Ind.  515,  and  American 
Ins.  Co.  V.  Stoy,  41  Mich.  385.  And 
see  American  Ins.  Co.  v.  Klink,  65 
Mo.  78.    If  the  contract  required  the 
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But  non-forf citable  policies  are  sometimes  issued;  and  even 
non-forfeiture  laws  are  enacted  in  some  States,  with  the  special 
^object  of  protecting  the  insured  against  the  most  disastrous  con- 
sequences attending  a  delay  in  the  payment  of  his  r^ular  pre- 
miums«^  And  any  agreement,  declaration,  or  course  of  action, 
on  the  company'er  part,  which  leads  the  party  insured  honestly  to 
believe  that  by  conforming  thereto  he  will  avoid  a  forfeiture,  may 
be  set  up  as  against  the  strict  letter  of  the  policy  itself.' 

§  554.    Re-Insurance,  Double  Insurance,  etc 

The  doctrine  of  re-insurance  applies  with  much  the  same  force 
to  life  as  to  fire  and  marine  risks;  the  original  insurer  thus  pro- 


oompany  to  give  previoua  notice  («8 
in  an  osseannent)  such  notioe  Ib  a 
prerequUite  to  forfeiture.  Mutual 
Aas'ii  y.  Hamlin,  139  U.  S.  297. 

7.  BliM,  293,  405;  Garter  ▼.  John 
Hanoock  Life  Ins.  Co.,  127  MaM. 
153;  Chase  ▼.  FhoBniz  Ins.  Co.,  67 
Me.  85;  May,  i  344;  Goodwin  y. 
Mass.  Ins.  Co.,  73  N.  Y.  480.  A  pre-^ 
mium  payable  is  not  strictly  a  debt. 
Worthington  y.  Charter  Oak  Ins.  Co., 
41  Conn.  416.  A  non-forfeitable  stat- 
ute, if  mandatory,  controls  the  eon* 
tract  of  insurance.    140  U.  S.  236. 

Whether  act  of  Gkxi  {e.  g^  death) 
or  of  a  public  enemy  (e.  g,^  war)  or 
the  obligor's  own  acts,  can  be  set  up 
to  excuse  tiie  non-payment  of  pre- 
mium  at  Hbe  stipulated  date,  see 
May,  §§  350-355,  showing  that  the 
later  cases  are  somewhat  discordant. 
New  York  Life  Ins.  Co.  y.  Statham, 
93  U.  S.  24,  and  cases  cited;  Homer 
y.  Guardian  Ins.  Co.,  67  N.  Y.  278; 
11  Am.  Law  Bey.  221;  Abell  y.  Penn 
Ins.  Co.,  18  W.  Va.  400.  See  as  to 
death,,  Palmer  y.  Phoanix  Life  Ins. 
Co.,  84  N.  Y.  63.  See,  as  to  acts  not 
amounting  to   waiyer   of   forfeiture, 


Robertson  y.  Metropolitan  Co.,  89 
K.  Y.  541;  Howe  y.  Union  Ins.  Co., 
80  N.  Y.  32.  Policies  are  not  always 
clear  in  their  expressions  as  to  the 
date  when .  premiums  are  payable,  or 
the  certainty  of  a  forfeiture  for  non- 
payment. See  Phoenix  Life  Assur. 
Co.  y.  Sheridan,  8  H.  L.  Cas.  745; 
Bliss,  254;  Norton  y.  Phienix  I^e 
Ins.  Co.,  36  Conn.  508. 

8.  Hartford  Life  Ins.  Co.  y.  Unsell, 
144  U.  S.  439.  Payment  to  the  com- 
pany's agent  is  good  though  he  eon- 
ysrt  the  premium  money  to  his  own 
use;  but  the  agent's  scope  of  author- 
ity follows  the  usual  rules.  See  May, 
g  345.  Part-payment  of  a  premium 
is  not  compliance  with  the  contract; 
nor  does  it  giye  a  right  pro  tanio  to 
the  fund.  Barnes  y.  Piedmont  Ins. 
Co.,  74  N.  C.  28;  81  Ind.  300;  May, 
ib. 

As  to  x>aying  premiums,  see  Bosen- 
fdd  y.  Boston  Ins.  Co.,  288  Mass. 
284,  110  N.  £.  304  (exoeseiye,  under 
protest) ;  Clifton  y.  Mutual  Ins.  Co., 
168  N.  C.  499,  84  S.  E.  817;  Monast 
y.  Manhattan  Ins.  Co.,  32  R.  I.  557, 
79  Atl.  932. 
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tecting  himself  by  getting  some  other  insurer  to  cover  his  liability ; 
and  cases  have  arisen  in  England,  under  statutes  of  that  country 
permitting  the  amalgamation  of  insurance  companies,  where  the 
risks  of  the  old  company,  with  the  assent  of  policy-holders,  are 
transferred  to  the  new  one.'  Difficult  questions  often  arise  where 
the  original  insurer  fails  and  then  the  reinsurer  is  conmionly  held 
to  pay  the  actual  liability  of  the  original  insurer.^  And  '^  double 
insurance,''  if  this  term  be  a  proper  one  in  the  present  connection, 
is  also  very  common ;  that  is  to  stiy,  on  one  life  or  risk  and  for  one 
and  the  same  insurable  interest,  insurance  may  be  effected  in 
various  companies.  Generally  speaking,  no  price  is  set  upon  a 
man's  life ;  and,  unless  prohibited  by  the  terms  of  his  policy,  the 
insured  may  go  and  insure  himself  again  elsewhere  without  regard 
to  amount.^  It  is  not  an  uncommon  thing  at  this  day  for  married 
men  of  good  and  secure  incomes,  but  small  available  capital,  to 
insure  their  lives  heavily,  and  by  the  payment  of  annual  pre- 
miums provide  handsomely  for  their  families  in  the  event  of 
death,  while  living  freely  in  the  mean  time.  And  inquiries 
made  by  companies  as  to  whether  an  applicant  has  already  been 
insured  are  chiefly  for  ascertaining  what  other  insurers  thought 
of  the  same  risk,  and  thus  aiding  their  own  determination ;  though 
the  danger  of  having  a  risk  so  heavily  valued  as  to  tempt  death 
is  always  for  obvious  consideration. 


§  555.    Time  and  Mode  of  Obtaining  Payment 

A  life  insurance  policy,  by  its  own  terms,  was  almost  invariably 
in  former  years  made  payable  on  the  death  of  the  insured  person 


•.•See  BliB8  Ina.,  250,  682;  Phil. 
Life  InB.  Ck>.  ▼.  Am.  Life  &  Health 
Ins.  Co.,  23  Penn.  8t.  65;  Bunyon, 
158;  Ernest  y.  Niefaolls,  6  H.  L.  Ou. 
401;  In  re  India  &  London  Life  Ass. 
Co.,  L.  R.  7  Ch.  651. 

1.  Law  Guarantee  Trust  and  Acoi- 
dent  Society  (1914),  W.  K.  291; 
Blackstone  v.  Allemania  F.  Ins.  Co., 
56  N.  Y.  104;  Allemania  Ins.  Co.  ▼. 


Firemen's  Ins.  Co.,  209  U.  S  326. 
See  MacArthur  Bros.  Co.  y.  Kerr,  213 
N.  T.  360,  107  N.  E.  572 ;  MacDonald 
y.  ^tna  Indemnity  Co.,  88  Conn.  571, 
92  Atl.  154. 

2.  Mowry  v.  Home  Insurance  Co., 
9  R.  I.  346;  liay,  §§  364-376,  and 
cases  cited.  But  polideff  are  often 
guarded  on  such  a  point  and  the  con- 
tract goyerus. 
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before  tho  risk  expired;  thou^  riaks  are  sometiiiieB  taken  only 
for  a  specified  number  of  years^  and  endowment  policies,  to  be  paid 
absolutely  after  a  given  number  of  yearsy  are  becoming  quite 
conmion  of  late.  Tbe  rule  as  to  death  is  that  it  must  actually 
occur  during  the  continuance  of  the  policy ;  nor  can  it  avail  that 
the  cause  of  death  arose  during  the  existence  of  the  policy,  the 
life  having  ceased  after  the  policy  expired.  For  instance,  the 
fact  that  a  mortal  wound  was  received  while  the  policy  continued 
does  not,  unless  the  policy  is  worded  to  that  e£Fect,  cast  any  new 
liability  upon  the  insurer,  the  extent  of  whose  risk  must  ordinarily 
be  referred  to  the  period  of  actual  death*^*  Policies  are  so  care- 
fully worded,  even  to  the  precise  moment  of  the  day  when  the 
risk  expires,  or  the  precise  extent  of  the  risk,  that  in  the  great 
majority  of  cases  there  can  be  little  perplexity.  But  where  the 
insured  person  has  disappeared,  or  a  casualty  occurs  under  such 
circumstanoes  that  the  exact  time  of  death,  or  indeed  the  fact  of 
death,  cannot  be  ascertained,  the  insurer's  liability  is  to  be  deter-, 
mined  by  the  ordinary  rules  of  evidence  and  the  doctrine  of 
presumptions.^ 

The  executor  or  administrator  of  the  estate  of  the  insured,  or 
such  other  party  as  may  be  entitled  to  the  benefits  of  the  policy, 
must  scrutinize  its  terms  very  carefully  as  soon  as  po^ible  after 
the  death  has  occurred;  for  insurers  have  very  cunning  con- 
trivances ready  —  of  which,  to  their  credit,  it  should  be  said,  they 
do  not  avail  themselves  as  frequently  as  they  might  —  for  evad- 
ing payment  of  the  insurance  money  at  the  very  last  moment. 
Life  policies  usually  provide  that  the  insurance  money  shall  become 
due  and  payable  at  a  certain  time, —  say  sixty  days  after  formal 
notice  and  presentation  of  formal  proofs  of  death,  and  not  before. 
Proofs,  too,  must  frequently  be  prepared  in  a  specified  manner, 
and  be  presented  within  a  limited  time  after  the  death  of  the 

ta.  1  T.  R.  260;  Howell  v.  Knieker-  8.  See  Bliw  Life  Ins.,  2S9-299;   1 

bocker  Life  Ing.  Co.,  44  N.  Y.  276 ;  Greenl.  Ev.,  §§  30,  278 ;  Moehring  v. 

Perry  ▼.  Prov.  Life  Ins.,  Ac.,  Co.,  99  Mitchell,  1  Barb.  Ch.  264;  Mem.  Dee., 

Mass.  162.  3  Den.  610. 
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party  insuredy  pending  the  expiration  of  which  the  company 
cannot  be  sned*^  Another  point  in  which  insurers  are  quite 
astute  is  in  providing  a  special  limitation  of  time  within  which 
suit  may  be  brought  upon  the  policy;  shortening  by  contract  the 
period  of  limitations  ordinarily  prescribed  by  law,  and  otherwise 
modifying  the  remedies  of  parties  entitled  to  the  insurance  money, 
to  meet  their  own  convenience.^ 


§  556.    Inaurance  Against 

III.  Insurance  against  accidents  is  a  branch  of  business  not 
yet  greatly  developed,  though  pursued  to  some  extent  in  Great 
Britain  and  the  United  States.  The  want  of  proper  statistics  to 
serve  as  a  basis  for  risks  of  this  character  is  a  serious  obstacle  to 
taking  them;  for  the  more  shifting  the  rule  of  chances,  the  more 


4. 1%ere  iw,  certainly,  reason  in  such 
requirements,  inasmuch  as  the  com- 
pany should  have  proofs,  and  be  al- 
lowed time  to  investigate  the  facts  of 
death  and  questions  of  liability  in  its 
own  way;  but  there  is  hardship  be- 
sides in  conditioning  tiie  rights  of  a 
party  entitled  to  the  benefit  of  insur- 
ance upon  a  rigid  compliance  with 
mere  formalities  of  notice,  prelimi- 
nary proofs,  and  sworn  certificates; 
hence  the  courts  will  readily  presume 
that  the  company  haa  waived  defects 
in  the  proofs  or  dispensed  with  them 
altogether.  And  sudi  a  requirement 
might  be  so  unreasonable  of  itself 
that  public  policy  would  reject  it. 
Loomis  V.  Eagle  Life  k  Health  Ins. 
Co.,  6  Gray,  396;  Provident  Life  Ins. 
do.  V.  Baumr,  29  Ind.  236;  Bliss  life 
Ins.  407-418;  CFReilly  v.  Guardian 
Ins.  Co.,  60  N.  Y.  169;  Taylor  v. 
iBStna  Life  Ins.  Co.,  13  Gray,  434; 
Woodfin  V.  Ashcfville  Mut.  Ins.  Co., 
6  Jones,  558;  1  Big.  Life  Ins.  Cases, 
375;  Miller  v.  Eagle  Life  k  Health 


Ins.  Co.,  2  E.  D.  Smith,  268;   May, 
cs.  19,  20. 

6.  Conditions  of  this  sort  contained 
in  a  polity  should,  like  those  which 
relate,  to  notice  and  proof  of  death| 
be  carefully  examined  and  diligently 
complied  with;  for  insurers  have  the 
right  to  designate  the  terms  upon 
which  they  will  be  responsible  for 
losses,  and  the  contract  of  insurance 
is  a  voluntary  one.  Tet  conditions 
like  these  are  and  ought  to  be  con- 
strued liberally  for  the  insured,  even 
where  the  mouth  of  the  insurer  is 
not  stopped  by  his  own  acts  and  con- 
duct against  asserting  that  there  has 
been  a  breach  and  forfeiture  of  the 
policy.  8be  Bliss  Life  Ins.,  561-570, 
apd  cases  cited;  RiddleSbarger  v. 
Hartford  Ins.  Co.,  7  Wall.  386;  Ames 
V.  N.  Y.  Union  Ins.  Co.,  4  Kern. 
253;  May,  e.  21.  Most  cases  on  this 
point  relate  to  fire  insurance.  As 
to  agreement  not  to  sue  except  in 
States  where  the  insurance  company 
is  located,  see  Reichard  v.  Manhattan 
Life  Ins.  Co.,  31  Mo.  518. 
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surely  does  an  insurance  transaction  sink  to  the  level  of  common 
gambling.  But  experience  may  bring  a  more  correct  understand- 
ing of  the  business,  and  establish  hereafter  a  better  state  of  mutual 
confidence  between  insurer  and  the  insured.  The  avowed  object 
of  such  contracts  is  humane,  and  in  these  days  of  perilous  travel 
the  benefits  received  may  often  be  highly  valuable.  The  contract 
which  is  most  frequently  made  in  our  country  with  railroad  pas- 
sengers appears  in  form  as  one  by  which  the  insurer  agrees  to  pay 
a  given  sum  per  week  during  disability  caused  by  any  accident 
received  while  the  risk  continues,  and  a  gross  sum  in  case  of  death 
by  accident;  this  contract  being,  however,  subject  to  various  modi- 
fications, according  to  circumstances.  In  this  country  the  busi- 
ness is  generally  conducted  in  a  brief  and  informal  manner;  the 
traveler  purchasing  an  accident  insurance  ticket  of  some  agent 
near  the  railroad  ticket  office,  and  the  bargain  being  consummated 
in  a  hurried  manner  and  upon  a  verbal  application  with  neither 
warranty  nor  representation  on  the  part  of  the  insured.  But 
sometimes  the  business  is  conducted  with  those  formalities  which 
attend  the  transaction  of  life  insurance  business,  in  which  case 
the  usual  doctrines  of  life  insurance  would  apply ;  and  in  general 
the  law  of  Uccident  insurance  differs  not  greatly  from*  that  of  life 
insurance,  except  in  its  greater  apparent  simplicity.^ 

An  accident  insurance  company  will  often  issue  tickets  at  the 
principal  office,  and  transmit  them  to  various  agents  to  sell  them 
indiffermitly,  in  which  case  even  an  agent's  clerk  may  sell  them. 
And  we  often  find  two  claeses  of  tickets  sold :  one  known  as  the 
"  traveler's  risk,"  and  the  other,  which  is  higher  priced,  known 
as  the  "  general  accident."  Tickets  of  the  latter  description  have 
been  held  binding,  even  when  purchased  by  railroad  employees.^ 

The  reported  decisions  concerning  accident  insurance  relate 

«.  See  Bliw  Life  Ins.,  683  et  teg.;  Ifanit*  as  may  prevent  it  from  being 

May  Ins.,  c.  23.     A»  the  eontraet  is  a  wager  poUcy.     May  Ins.,  §  535. 

not  atrictly   one   of    indemnity,    the  7.  Brown    v.    Railway    Paaaenger 

parties  may  agree  upon  the  amount  Am.  Co.,  45  Mo.  2Z1. 
recoverable    within    such    reasonable 
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chiefly  to  the  oonstructioQ  of  phrases  used  in  the  insuraiioe  policy 
or  ticket ;  and  these  phrases  suggest  as  the  leading  inquiry  whether 
the  insured  party  was  injured  "  by  accident "  at  alL  As  to  this 
inquiry,  it  may  be  observed  that  the  term  '^  accident "  excludes 
the  idea  of  design,  and  denotes  an  event  which  proceeds  from  some 
unknown  and  unforeseen  cause,  or  happens  without  one's  will  or 
intention.^  But  our  latest  decisions,  turning  upon  the  dubious 
reservations  of  such  contracts,  leave  it  exceedingly  doubtful 
whether  a  policy  of  this  sort  is  worth  taking  out  unless  expressed 
plainly  and  simply,  and  with  a  liberal  scope  of  expression  in  the 
contract'    Where  the  conveyances  are  specially  designated  and 


8.  In  North  American  Ins.  Co.  y. 
BurroughB,  69  Penn.  St  43,  death  by 
accident  was  defined  to  be  "death 
from  any  un^Epected  event  which 
happens  aa  by  chance,  or  which  does 
not  take  place  according  to  the  usual 
course  of  things."  And  see  U.  S. 
Mut.  Ase'n  ▼.  Barry,  131  U.  S.  100. 

It  is  reasonable  to  construe  the 
word  "  accident "  in  euch  policies 
with  reference  to  the  will,  intention, 
or  design  of  the  party  insured,  and 
not  that  of  others  having  an  agency 
in  the  disaster.  Thus,  «  railway  ser- 
vant might  intend  to  throw  a  train 
off  the  track  and  cause  injuries,  in 
which  case,  as  to  himself,  there  would 
be  no  accident  resulting;  yet,  as  to 
a  passenger  not  expecting  or  having 
any  agency  in  producing  that  result, 
the  injuries  sustained  would  be  acci- 
dental injuries,  and  ought  to  entitle 
him  to  recover.  This  principle  has 
been  applied  in  a  case  where  the  in- 
sured wae  attacked  by  highwaymen 
while  journeying.  See  Ripley  v.  Rail- 
way  Pass.  Ass.  Co.,  1  Dillon,  403. 
And  see  Sinclair  v.  Maritime,  &c.,  Ins. 
Co.,  3  El.  &  El.  478;  Provdience  Life 
Ins.  &c.,  Co.  V.  Martin,  32  Md.  310; 


Southard  v.  Railway  Pass.  Ass.  Co., 
34  Conn.  574.  See  Prov.  Life,  Ac.,  Co. 
V.  Baum,  29  Ind.  236,  as  to  proofs  of 
death.  "Violent  means,"  as  well  as 
accidental,  are  sometimes  insured 
against. 

Where  the  insured  party  causes 
the  injury  plainly  by  his  own  volun- 
tary wilful  or  simply  careless  act, 
though  not  foreseeing  that  injury 
would  result  from  such  act,  the  in- 
clination is  to  hold  the  insurer  dis- 
charged from  liability ;  and  the  ticket 
often  expressly  disclaims  liability  on 
ttke  company's  part  for  injuries 
caused  by  the  insured  person's  wilful 
and  wanton  or  negligent  exposure. 
Morel  V.  Miss.  Life  Ins.  Co.,  4  Bush, 
535;  Bon  v.  Ry.  Ins.  Co.,  56  Iowa, 
664;  Southard  v.  Railway  Pass.  Ass. 
Co.,  34  Conn.  574.  But  see  Schneider 
V.  Prov.  Life  Ins.  Co.,  24  Wis.  2S, 
which  treats  such  an  element  for 
consideration  with  disfavor;  May, 
§§  530,  531,  and  latest  citations.  See, 
as  to  other  reservations  in  such  poli- 
cies, Shader  v.  Passengers'  Ins.  Co., 
66  N.  Y.  441 ;  37  L.  T.  N.  s.  356. 

9.  ''Intentional     injuries,"    caused 
by   any   person,    are   sometimes   ex- 
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limited  in  the  policy,  the  risk  is  not  to  be  extended  to  aceidente 
caufled  in  other  oonvejaneee  or  while  the  insured  is  traveling  on 
foot;  but  a  liberal  oonstruetion  applies  to  laogoage  so  used,  and  in 
a  proper  case  changes  of  conveyance  incidental  to  the  general  jour- 
ney insured  against  will  be  deraied  embraced  within  the  scope  of 
the  insurance  contract^ 


§  557.    Insurance  on  Property;  Fire  and  Marine  Insurance. 

IV.  Hitherto  we  have  considered  only  insurance  risks  assumed 
with  reference  to  a  person  and  which  contemplate  the  payment 
of  money  on  9ome  lapse  of  life  or  health  and  bodily  soundness. 
But  insurance  has  reference  often  to  risks  taken  upon  property ; 
or  where  the  mutual  intent  is  to  replace  that  which  may  become 
destroyed  or  lost  through  some  peril  to  which  it  is  especially 


preuly  ezoepted  from  BUch  poUcies. 
Travelers'  Ida.  Go.  y.  McConkey,  127 
U.  8.  661.  This  oonAneft  the  risk  very 
considerably.  But  jumping  on  or  off 
a  platform  might  be  sometimes  acci- 
dental in  tiie  popular  sense  of  the 
term  *' accident."  U.  8.  Mut.  Ass'n 
V.  Barry,  131  U.  S.  100.  Or  an  in- 
jury in  a  fray.  Supreme  Ck>uncil  of 
Chosen  Friends  r.  Garrigus,  104  Ind. 
133. 

1.  Northup  y.  Railway  Pass.  Ass. 
Co.,  2  Lans.  166;  s.  c.  reversed,  43 
N.  Y.  516,  Cf.  Theobald  v.  Railway 
Ass.  Co.,  10  Ex.  44.  On  this  subject, 
generally,  see  at  length  Bliss  Lif« 
Ins.,  683-721,  which  cites  several  Eng- 
lish and  unreported  American  cases. 
As  to  accidental  death  from  various 
causes,  see  May  Ins.,  §§  515,  516; 
Mallory  v.  Travellers*  Ins.  Co.,  47 
N.  T.  52;  Reynolds  v.  Accidental 
Ins.  Co.,  22  L.  T.  N.  s.  820.  Loss 
cannot  be  recovered  for  partial  dis- 
ability when  the  express  stipulation 


of  the  contract  is  for  total  disabil- 
ity. Lyon  y.  Railway  Pass.  Ass.  Co., 
46  Iowa,  631.  As  to  whether  one  is 
a  traveler,  see  May  Ins.,  §  525.  Trav- 
eling on  foot  is  not  traveling  by  a 
**  public  or  private  conveyance."  Rip- 
ley V.  Railway  Pass.  Ass.  Co.,  IS 
Wall.  336.  But  see  May,  §  529,  criti- 
cising this  decision.  Reservations  as 
to  "  change  of  occupation  "  are  to  be 
liberally  construed.  Stone  v.  Casualty 
Co.,  5  Vroom,  371;  North  American 
Ins.  Co.  V.  Burroughs,  69  Penn.  St. 
43;  May,  §  532.  Insurance  against 
injury  by  accident  includes  all  acci- 
dents not  excepted  by  the  express 
terms  of  the  policy.  Prov.  Life  Ins. 
Co.  y.  Fennell,  49  HI.  180;  Prov. 
Life  Ins.  C6.  v.  Martin,  32  Md.  310. 
See  also  Perry  v.  Prov.  Life  Ins.  Co., 
103  Mass.  242. 

See,  further,  (1917)  National  Ins. 
Co.  V.  Fleming,  127  Md.  179,  96  Atl. 
281;  Mass.  Ins.  Co.  v.  Duncan,  166 
Ky.  515,  179  S.  W.  472. 
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exposed.     Fire  and  Marine  insurance  are  the  most  familiar  kinds 
referable  to  this  latter  head. 

This  kind  of  contract,  by  which  one  party  undertakes  to  in- 
demnify another  against  the  loss  of  certain  property,  owes  its 
present  flexibility  to  the  energy  and  shrewdness  of  modem  capital* 
ists.  The  bottomry  bond,  which  we  have  already  examined,  secures 
a  loan  upon  the  principle  of  insurance;  and  ships  have  been 
insured  ever  since  the  period  when  Rhodes  controlled  the  naviga- 
tion of  the  Mediterranean.  But  the  law  of  fire  insurance  dates 
back  in  the  courts  less  than  two  centuries ;  and  yet  this  branch  of 
business  at  present  engages,  the  attention  of  large  chartered  com- 
panies  in  England  and  the  United  States,  which,  in  taking  their 
multitudinous  risks,  keep  an  immraise  aggregate  capital  constantly 
employed.  Whatever  the  nature  of  the  property  on  which  such 
an  insurance  risk  is  taken,  whether  on  houses  or  furniture,  the 
risk  itself,  being  an  incorporeal  chattel,  represents  personal  and 
not  real  property,  so  far  as  the  rights  under  the  policy  have  any 
pecuniary  value. 

§  558.    The  Same  Subject. 

Insurance  on  fire,  as  the  name  imports,  applies  to  buildings  and 
all  species  of  property,  real  and  personal,  which  are  subject  to 
destruction  or  direct  damage  by  fire;  and  the  insurance  itself 
may  be  defined  as  a  contract  to  indemnify  for  loss  or  damage  to 
specified  property,  occasioned  by  that  element,  for  a  specified 
period.  The  contract  itself,  as  in  other  cases  of  insurance,  is 
called  a  policy,  and  the  consideration  of  the  contract  is  called  the 
premium.^  Fire  insurance  appears  to  have  first  become  the  sub- 
ject of  judicial  cognizance  in  England  at  the  beginning  of  the 
eighteenth  century.^ 

Insurance  as  itpplied  to  perils  by  sea,  or  marine  insurance,  is 

a.  Fland.    Fiie    Ins.     (1871)     17;  mit  of  the  extended  euimination  of 

Bouv.    Diet.    "Insurance;"    3    Kent  fire  insurance. 

Com.  466.    See  also  May  Infc.  passim.  S.  See  Lynch  v.  Dalzell,  4  Brown 

The  scope  of  this  work  does  not  per-  P.  C.  431 ;  decided  in  1729  on  appeal. 
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much  older,  though  to  Americans  of  the  present  day  perhaps  lew 
familittr,  than  fire  inflforance.  Not  to  qpeak  of  bottomry  and 
hypothecation,  contracts  were  made  for  the  express  purpose  of 
insuring  ships  and  merchandise  from  losses  at  sea  at  a  very  early 
period  of  modem  history;  and  in  a  coUection  of  Venetian  state 
papers  published  in  England,  which  relate  to  the  trade  of  theee 
countries,  is  found  the  statement  of  a  merchant  of  Venice,  made 
in  1512,  as  to  the  rate  of  niariiue  insurance  effected  in  En^and  on 
property  from  Candia.^ 

Much  that  is  laid  down  by  the  courts  concerning  fire  insurance 
applies,  with  corresponding  changes,  to  marine  insurance.  Here 
we  have  a  contract  between  the  insurer,  or  underwriter,  and  the 
insured,  which  generally  takes  its  expression  in  that  written 
instrument  known  as  a  poHcy,  though  such  contracts  might  on 
general  principle  be  oral  only ;  and  marine  insurance  policies,  too, 
are  signed  by  the  insurer  and  not  the  insured,  according  to  the 
uniform  practice ;  the  payment  of  a  premium  by  the  latter  making 
the  bargain  complete.^  In  this  and  in  most  respects,  the  doctrines 
of  fire  and  marine  insurance  will  be  found  quite  or  nearly  alike; 


C  See  Manly  Hoj^inff  on  Marine     a  policy  of  assurance,  by  means  of 


Ins.,  cited  in  1  Pars.  Marine  Ins.  10. 
The  statute  of  43  Eliz.,  c.  12  ( 1601 ) , 
apeaks  in  the  preamble  of  this 
"  usage  among  merdiants,  both  of  this 
realm  and  of  foreign  nations,"  as 
something  that  "  hath  been  time  out 
of  mind ; "  the  practice  of  these 
merchants  being,  "when  they  make 
any  great  adventure  (especially  into 
remote  parts) ,  to  give  some  considera- 
tion of  money  to  other  persons,  which 
commonly  are  in  no  small  number, 
to  have  from  them  assurance  made 
of  their  goods,  merchandise,  ships, 
and  things  adventured,  or  some  part 
thereof,  at  such  rates  and  in  such 
sort  as  the  parties  assurers  and  the 
parties  assured  can  agree,  which 
course  of  dealing  is  commonly  called 


which  it  Cometh  to  pass,  upon  the  loss 
or  perishing  of  any  ship,  there  follow- 
eth  not  the  undoing  of  any  man  but 
the  loiAi  lighteth  rather  easily  upon 
many  than  heavily  upon  few,  and 
rather  uponr  those  that  adventure  not, 
than  upon  those  that  adventure/'  43 
Eliz.,  e.  12;  cited  in  1  Pars.  Marine 
Ins.  10.  See  N.  T.  &  P.  R.  Co.  v. 
iBStna  Ins.  Co.,  204  Fed.  255,  122 
C.  C.  A.  528  (propeller  of  vessel) ; 
Symmere  v.  Carroll,  207  N.  Y.  632, 
101  N.  T.  098,  47  L.  R.  A.  9.  B  196, 
n«;  Plummer  v.  North  American  Ins. 
Co.,  114  Me.  128,  95  Atl.  605. 

0.  1  Pars.  Mar.  Ins-.,  34,  43;  Ham- 
ilton V.  Lycoming  Mat  Ina.  Co.,  5 
Penn.  St.  339. 
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indeed,  fire  insarance,  being  the  more  recent  topic  of  law,  may  be 
said  to  have  sprang  from  marine  insurance,  as  from  a  parent  stock, 
notwithstanding  its  own*  capability,  in  latter  days,  of  infusing 
some  new  elements  of  growth  into  that  which  first  gave  it  exist- 
ence. In  point  of  fact  the  law  of  insnranoe,  whether  as  to  persons 
or  property,  may  be  studied  as  a  whole  with  reference  to  leading 
principles/  The  contract  of  insurance  is  to  be  construed ;  there 
are  doctrines  as  to  warranties  which  may  vitiate  the  policy  if  the 
insured  is  heedless  as  to  his  stipulations ;  doctrines  as  to  representa- 
tions which,  if  not  material,  will  be  lightly  regarded;  doctrines 
concerning  the  payment  of  premiums  to  the  insurer;  doctrines, 
too,  as  to  the  enforcement  of  rights,  on  the  happening  of  the 
contingency'  insured  against,  in  accordance  with  the  provisions  of 
the  policy. 

§  559.    Miscellaneous  Kinds  of  Insurance ;  Guarantee,  etc. ;  Final 
Observations. 

V.  We  may  add,  in*  passing,  that  there  is  still  another  kind  of 
insurance  business,  which,  though  taken  up  by  several  companies 
in  this  country,  and  established  already  on  a  very  fair  footing  in 
England,  is  but  little  understood  or  esteemed  here.  The  risk  thus 
assumed  is  that  of  lossess  which  employers  suffer  through  the 
misconduct  of  their  clerks ;  corporations,  by  the  unfaithfulness  of 
the  corporate  officers,  and  so  on;  in  other  words,  the  insurer 
guarantees  the  honesty  of  parties,  and  the  contract  is  one  of 
guarantee  insuranca^ 

There  seems^  in  fine,  no  reason  why  we  may  not  find  the  prin- 


S.  Mr.  May's  treatise  is  prepared 
on  sach  a  principle. 

7.  See  Bliss,  722-733,  citing  Eng- 
lish cases;  Bnnyon,  107  et  Beq,  We 
are  not  aware  of  any  decisions  nnder 
this  head  in  American  reports.  Mr. 
Bnnyon  says  that  tiiis  kind  of  insnr- 
aaoe  is  beset  with  difficulty;  for  the 


guarantee  of  honesty  continually  re- 
solves itself  into  the  more  difficult 
question  of  ihe  guarantee  of  conuner- 
cial  credit  or  at  least  of  solvency. 
See  also  May,  if  540-547.  The  aver- 
age honor  or  solvency  of  any  oom- 
munily  is  haxdJj  to  be  diown  hj 
stotistles. 
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ciple  of  inraring  against  hazards  suooessfnllj  applied  in  a  variety 
of  other  wajB  not  yet  opened  to  enterprise  and  oampetition.' 

But,  on  the  whole,  it  should  be  said  that  the  right  to  receive 
money  under  a  contract  on  some  contingency  which  may  never 
happen  partakes  little  of  the  essenftial  and  l^gal  character  of  prop- 
erty,  as  the  valuable  subject  of  ownership ;  though  it  is  otherwise, 
of  course,  when,  by  the  happening  of  such  contingency,  payment 
becomes  actually  due  from  the  insurer,  by  way  of  a  money  fund. 
There  is  but  one  kind  of  insurance  among  those  we  have  enumer- 
ated—  that  upon  a  Hfe —  where  it  can  be  said  that  the  risk  in- 
volves absolute  payment  at  a  more  or  less  remote  period;  and 
even  here  the  risk  assumed  is  sometimes  limited  to  the  contingency 
of  death  withinr  a  specified  period,  or  so  that  death  under  pre- 
scribed conditions  shall  vitiate  the  policy ;  while,  furthermore,  the 
rights  of  particlar  beneficiaries  designated  by  such  a  contract  may 
depend  upon  the  contingency  of  surviving  the  life  insured.' 

§  559a.    Insurance  Regulation  Under  Local  Statutes. 

Of  late  years  insurance  business  has  been  considered  so  far 
affected  with  a  public  interest,  as  to  justify  fair  and  reasonable 
local  regulation  by  statute;  and  general  supervision  accordingly 
by  a  designated  public  official  is  held  constitutional.'    ' 


S.  Insurance  of  rents,  of  titles, 
against  theft,  hailstones,  upon  the 
lives  of  cattle  and  against  accidents 
to  carriages,  are  various  species  of 
the  insurance  contract  known  in  Eng- 
land and  Continental  Europe,  but  thus 
far  introduced  but  slightly  (except 
for  title  insurance)  into  this  country. 
See  May  Ins.,  S§  544-547.  Even  in- 
surance against  the  birth  of  issue  has 
been  practised  to  some  extent  in 
Great  Britain.  lb.  <So,  too,  a  land- 
lord's liability  is  insured  against. 

9.  The  topics  of  Fire  and  Marine 
Insurance  are  treated  at  length  in 
the  treatises  of  Phillips,  Angell, 
Amould,  and  others.    Mr.  Bliss  deals 


with  lAie  Insurance.  For  American 
readers  the  best  works  of  general  ref- 
erence are  thoSe  of  Flanders  and 
John  W.  May  on  Fire  Insurance  (the 
lat^r  edited  in  an  1S91  edition  by 
Mr.  Frank  Parsons)  and  Parsons  on 
Marine  Insurance.  Mr.  May's  treatise, 
has  the  advantage  of  comprehending 
all  kinds  of  insuimnce  except  marine 
risks.  Judge  Bennett's  Fire  Insur- 
ance Gases,  and  Prof.  Bigelow's  Life, 
Accident,  Ac.,  Insurance  Oases,  sup- 
ply oomplete  series  of  the  decisions 
themselves  in  compact  volumes,  so 
far  as  they  continue. 

1.  While  the  Legisktnre  may  regu- 
late as  against  abuses,  it  cannot  ere* 
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To  prevent  fraud  and  deceit  by  irresponsible  insurance  com- 
panies and  agents  statutes  have  been  universallj  enacted  requiring 
the  use  of  certain  forms  of  policies  as  provided  hj  statute.^ 

§  559b.    Liability  Insurance. 

In  the  last  few  years  the  insurance  business  has  broadened 
very  much  in  the  direction  of  extending  insurance  against  liability 
of  all  kinds.  Many  if  not  most  individuals  and  business  concerns 
using  motor  vehicles  are  now  insured  against  the  results  of  their 
own  or  their  employees'  negligence  in  injuring  the  persons  or 
property  of  others;  property  owners  now  quite  generally  insure 
against  lial^ility  to  persons  injured  through  defects  in  the  prem- 
ises, and  the  largest  business  of  all  is  done  in  insuring  employers 
against  liability  for  injury  to  their  employees.  This  latter  kind 
of  insurance  has  become  of  great  importance  since  the  growth  of 
Workmen's  Compensation  Acts.^  These  statutes,  which  have  been 
generally  held  valid,  claim  and  attempt  to  offer  the  workman 
a  remedy  for  industrial  accident  which  shall  be  cheap  and  speedy 
and  not  subject  him  to  the  defences  of  contributory  negligence 
and  assumption  of  risk.  The  theory  of  such  legislation  is  that 
a  certain  amoimt  of  personal  injury  results  from  every  business 
iindertaking  and  that  the  employer  should  undertake  this  as  one 


ate  a  numopolj-  or  confer  -npoiii  a  pab- —  man  Alliance  Co.  ▼.  Barnes,  199  Fed. 
lie    official    arbitrary    or    capricious      761^    (Kan.   C.   C.    1911) ;    Butler  ▼. 


powers  in  sudi  a  connection.  Stern 
V.  Metropolitan  Ins.  Co.,  169  App. 
Div.  217,  154  N.  Y.  8.  472. 

See,  generally.  State  v.  McMaster, 
237  U.  S.  63,  35  Sup.  Ct.  504,  59  L.  ed. 
S39  (constitutional  power  upheld) ; 
German  Ins.  Co.  y.  Kansas,  233  U.S. 
399,  34  Sup.  Ct.  612,  5S  L.  ed.  1011 ; 
Claudy  v.  Royal  League,  259  Mo.  02, 
168  S.  W.  593;  Nally  ▼.  Home  Ins. 
Co.,  250  Mo.  452,  157  S.  W.  760 
(form  of  policy) ;  Boston  lee  Co.  v. 
Boston  k  M.  R.  R.,  77  N.  H.  6,  86 
Atl.  356,  45  L.  R.  A.  H.  a.  835;  Ger- 


Roberson,  158  Ky.  102,  164  S.  W. 
968. 

Foreign  ineuranoe  companies  are 
thus  regulated.  Guardian  Trust  Co. 
T.  Straus,  201  N.  T.  546,  95  N.  E. 
1129. 

a.  The  States  may  under  the  po- 
lice power  regulate  insurance  rates. 
180  Fed.  769. 

S.  For  a  description  of  the  Work- 
men's Comfpensation  Acts,  their  hia- 
tory  and  yalidity,  see  27  Hanraxd 
Law  Redew,  235  e$  tag. 
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of  the  usqaI  expenses  of  the  business  and  diould  insure  himself 
against  it  to  protect  the  emplojee.  The  courts  have  been  Kberal 
in  construing  such  legislation  for  the  benefit  of  the  workman,  and 
even  where  the  policy  is  for  reimbursement  of  the  employer  only 
for  losses  suffered,  the  workman  can  in  case  of  the  insolvency  of 
the  employer  recover  against  the  insurance  company  if  he  has 
an  assignment  of  the  policy/  If  the  insured  is  only  partially 
insolvent  the  workman  may  in  some  jurisdictions  recover  from 
the  insurer  as  great  a  percentage  of  his  judgm^it  as  is  given  to 
other  creditors.^ 

4.  Davies  v.  Maryland  Gaaualtj  Go.,         5.  Moaes  ▼.  Trayellers'  Ina.  Oo^  68 
Se  Waah.  571,  154  Pac.  1116.  K.  J.  Eq.  260,  49  Atl.  720. 
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CHAPTER  Xn 

LIOACIES  AND  DISTBIBUTIVB   8HABB8  * 

§  560.    L^ades  and  Distributive  Shares  in  QeneraL 

The  various  dasses  of  pergonal  property  to  which  we  have 
hitherto  devoted  our  attention,  are  such  that  ownership  in  the 
thing  may  be  acquired  in  a  variety  of  ways,  chiefly  by  means  of 
a  contract  between  living  parties.  But  l^acies  and  distributive 
shares  pass  by  the  death  of  one  person  to  another,  death  indeed 
giving  them  full  creation;  and  in  such  property  original  title  is 
acquired  by  ^'  succession,"  to  use  the  broad  word  of  the  civilians ; 
in  other  words,  it  is  transmitted  by  one's  last  will  and  testament,  in 
which  case  there  is  a  legacy,  or  else  by  the  law,  when  we  find  a 
distributive  share  instead,  under  the  local  statute  of  distributions. 
Of  course  by  devise  under  a  will  or  by  descent,  and  as  a  '^  suc- 
cession "  title,  one  acquires  real  property  interests ;  but  their  treat- 
ment is  not  within  our  present  scope. 

From  the  main  aspect,  legacies  and  distributive  shares  seem 
to  fall  in  place  under  the  head  of  Title  to  Personal  Property; 
since  money,  furniture,  stock,  bills  and  notes,  and  the  other  classes 
of  personal  property  which  we  have  considered,  retain  their  identi- 
cal character,  though  massed  together  or  passing  separately  by 
way  of  gift  upon  the  owner's  death,  and  so  finding  a  new  owner. 
And  yet  we  shall  not  do  violence  to  our  subject  by  devoting  a  chap- 
ter to  their  brief  consideration  as  a  species  of  personal  property. 
For  a  legacy  or  distributive  share,  expectant  or  vested,  is  ssign- 
able  under  suitable  circumstances  like  other  choses  in  action  or 
incorporeal  chattels,^  and  constitutes,  as  it  might  be  said,  a  sort  of 
debt  from  a  dead  man's  estate,  or  an  incorporeal  right  to  recover 
various  specific  goods  or  a  sum  of  money  therefrom.  They  can 
also  be  disclaimed  by  parol.^     Viewed  in  this  light,  legacies  and 

1.  See,  e,  g.,  Bryan  v.  Sprnill,  4  404,  149  N.  Y.  Supp.  332;  Defreese 
Jones  Eq.  27;  Weems  r.  Weems,  19  r.  Lake,  109  Mich.  415,  67  N.  W.  505. 
Md.  334.  

a.  Dneringer  y.   Kloeke,  S6   Misc.         *See  OleaMm  ft  Otis  on  Inheriip 

ftnee  Taxation. 
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distributiye  duLTBB  appear  as  diatiiict  claaaea  of  inoorporeal  per- 
sonal property  posseasuig  an  intrinaio  value  of  their  own  not 
lightly  esteemed  in  the  oommnnity.  Let  ns,  then,  doee  our  exami- 
nation of  the  leading  dassea  of  perRmal  property,  by  alrftti»>iiiig 
a  brief  outline  of  the  law  pertaining  to  these  last  of  incorporeal 
chattels. 

§  561.    Legaqr  Defined. 

I.  A  l^acy  is  a  gift  by  last  will;  and  this  word  appears  to  be 
generally  synonymous  with  ^'bequest,"  though  more  familiarly 
spoken;  since  both  of  these  terms  commonly  signify  that  the  gift 
made  is  one  of  personal  and  not  real  property ;  the  latter,  however, 
being  the  more  precise  in  such  a  sensa  Persons  often  use  words 
carelessly  in  their  testamentary  dispositions,  else  they  would  apply 
to  a  gift  of  real  estate  the  more  appropriate  word  ^'  devise."  ^ 
Our  present  concern  is  of  course  only  with  l^acies  in  the  strict 
sense,  that  is,  to  testamentary  gifts  of  personal  property ;  although 
the  term  is  sometimes  used  with  reference  to  a  charge  upon  real 
estate.^ 

§  562.  General  and  Specific  Legacies;  Demonstrative  Legacies. 
Legacies  are  of  two  sorts,  general  or  specific.  A  l^acy  is  said 
to  be  general  when  it  does  not  amount  to  a  bequest  of  any  par- 
ticular portion  of,  or  article  belonging  to,  the  estate,  as  distin- 
guished from  all  others  of  the  same  kind ;  but  when  it  does  amount 
to  such  a  bequest,  the  legacy  is  said  to  be  specific.  The  same  dis- 
tinction is  made  at  the  civil  law,  which  furnishes  the  striking 
illustration  that,  if  one  bequeathes  "  my  watch  "  or  "  my  diamond 
ring,"  the  legacy  is  specific ;  while  if  he  bequeathes  "  a  watch  '*  or 
a  '^  diamond  riiig,"  the  legacy  is  general     In  the  one  instance 

S.  See  Bouv.  Diet.  "Legacy,'*  "Be-  r.  Humphrey,  9  Pick.  350;  GoraeU  v. 

quest,"  "  Deviae."  WooUey,  40  N.  Y.  378.    As  to  legacies, 

4.  2  Wms.  Ex'rs,  6th  Eng.  ed.  981-  see  also  2  School.  Wills,  Ex*!*  and 

984 ;  2  Bedf .  Wills,  2d  ed.  1-4 ;  2  Sir.  Adrn'TS,  §S  1458-1475. 
1253;  4  Kent  Com.  509,  510;  Hawes 
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that  particular  watch  or  ring  must  be  delieyered ;  in  the  latter  wof 
watch  or  ring  of  the  kind  will  answer.  The  consequences  of  the 
distinction  are  important:  for,  on  the  one  hand,  the  party  to  whom 
a  specific  l^acy  is  given  can  have  no  claim  upon  the  estate  on  that 
account,  if  the  thing  given  cannot  be  found  snd  identified  among 
the  testator's  assets ;  while,  on  the  other  hand,  if  it  can  be  found 
and  identified,  he  is  entitled  to  it  without  being  required  to  con* 
tribute  towards  making  up  any  unei^)ected  deficiency  which  may 
arise  in  regard  to  the  other  portion  of  the  estate.  Thus,  the  be- 
quest of  '^  my  diamond  ring "  is  ineffectual,  unless  the  testator 
leaves  a  diamond  ring  of  .his  own  answering  to  the  description; 
but  if  he  does,  the  legatee  should  have  it  in  its  present  condition, 
neither  better  nor  worse,  and  without  diminution  frcnn  the  cir» 
cumstance  that  the  estate  is  not  large  enough  to  pay  all  l^acies  in 
full.  Hence  there  are  both  advantages  and  disadvantages  to  be 
found  in  a  specific  legacy  as  compared  with  a  genera}  one.^  Gen- 
eral legacies  are  usually  of  money. 

There  is  a  class  of  legacies  lying  between  the  general  and  spe- 
cific, to  which  the  civilians  applied  the  term  demonstrative  lega- 
cies; and  in  this  class  we  include  bequests  of  a  certain  amount 
of  money  to  be  paid  out  of  a  particular  fund.^ 

§  563.    Residuary  Bequest  or  Legacy. 

That  which  remains  of  a  testator's  estate  after  paying  all  debts, 
expenses  and  statutory  allowances  and  satisfying  all  particular 
bequests  and  devises  is  the  residue,  and  the  person  to  whom  this 
residue  is  devised  or  bequeathed  is  known  as  the  residuary  legatee. 
A  residuary  bequest  so  far  as  personal  property  is  concerned, 

S.  2  Wins.  Ez'n,  1076  et  9eq,;  Fon-  Pick.  299;   Stephenoii  y.  Dowson,  3 

Uine  V.  Tyler,  9  Price,  94,   104;   2  Bear.  342. 

Dom.  Civ.  Law,  %  3546;  1  Roper,  3d  «.  Creed  v.  Creed,  11   CI.   &   Fin. 

ed.  170;  2  Scboul.  Wills,  Ez^rs  and  SOS;    Toach.   433;    C(rfeinan   ▼.   Cole- 

Adm'ra,  %  1461;  Purse  v.  Snaplin,  1  man,  2  Ves.  Jr.  640;  2  Wms.  ExVe, 

Atk.  414 ;  Norris  ▼.  Thomson,  2  Mc-  Wk  Eng.  ed.  107S ;  1  Roper  L^.  215, 

Carter,    493;    Foote,    AH»elI«iii»    22  3d  ed;    2  Schoiil.  Wills,  Sz^  sad 

Adm*n,  |  1461a. 
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canieft  eveiythiiig  not  otherwise  ^ectuallj  disposed  of,  whether 
such  other  disposition  was  at  all  attempted  bj  the  testator  or 
not  The  presumption  here  being  that  at  most  a  testator  intended 
to  take  from  the  residuary  legatee  only  for  the  sake  of  the  par- 
ticular legatee,  the  former  is  a  greatly  favored  party,  and  the 
courts  would  much  sooner  construe  a  will  so  as  to  carry  over  to 
him  the  residue  of  the  personal  property,  than  treat  the  case  as 
one  of  a  partial  intestacy/ 

§  564.    Distributive  Shares  Considered. 

II.  Lastly  as  to  distributive  shares.  When  a  person  dies 
intestate,  leaving  persona)  property  more  than  sufficient  to  pay  all 
his  just  debts,  allowances,  and  the  expenses  involved  in  settling 
his  estate,  the  balance  goes  by  way  of  distribution^  to  such  persons 
and  in  such  shares  as  the  law  may  have  directed.  The  shares 
thus  left  over  are  known  as  distributive  shares-;  the  officer,  whose 
duties  correspond  to  thoi^  of  the  executor  under  a  will,  is  styled 
an  administrator;  and  for  purposes  of  administration  the  personal 
assets  of  an  estate  are  considered  as  massed  together  at  their  total 
appraised  value,  and  so  appropriated  first  to  the  payment  of  legal 
debts  or  claims  against  the  estate  in  the  order  of  prefer^ice 
(inclusive  of  statute  allowances^),  and  finally,  to  distribution. 

The  surplus,  if  any,  which  remains  for  this  latter  purpose,  is 
computed  by  deducting  from  the  appraised  value  of  the  personal 
assets,  increased  by  such  sums  as  may  have  accrued  to  the  estate 
in  the  course  of  administration,  whatever  the  administrator  may 
have  lawfully  paid  out  in  a  just  course  of  administration  and 
what  should  be  allowed  him ;  and  if  the  administrator's  accounts 
are  properly  filed  and  approved  in  court,  the  distributive  balance 
will  appear  on  his  final  account. 

7.  Attorney-Gteneral    ▼.    Johnstone,  of  legacies,  and  the  proper  settlement 

Amb.  577;   1  Jaim.  Wills,  ed.  1861,  of  the  estate  of  a  deceased   person, 

724 ;    Cowling  v.   Cowling,   26   Beav.  see  2  Schoul.  Wills,  Ex'ra  and  Adm'r&, 

44flr;  King  v.  Strong,  9  Paige.  94.  S9  1476-1491. 

As  to  the  payment  and  satisfaction  S.  B.  g,,  the  ''widow's  allowance." 
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S  565.    The  Same  Subject;  Method  of  DistributiocL 

The  mediod  in  which  difltribution  shall  be  made  is  set  forth 
by  statutes  known  familiarly  as  statutes  of  distribution ;  the  most 
famous  of  these  being  die  Englirii  statute  of  22  and  28  Charles  II. 
In  all  or  most  of  the  United  States  there  is  some  explicit  statute 
of  this  sort  in  force;  and  though  the  American  policy  of  descent 
and  distribution  may  be  said  to  differ  cousiderably  from  that  of 
England,  yet  with  regard  to  personal  property  the  English  statute^ 
which  itself  is  largely  borrowed  from  the  civil  law,  serves  as  the 
basis  of  our  own  legislation.' 

9.  fiee  Z  Bl.  Com.  515 ;  2  Kent  Com.  The  following  table  shows  the  nmul 

421,   422;   2  Wme.   Ex'ni,   6th   Eng.  method  of  distributing  intestate  es- 

ed.   1372   et  $eq.;    %  Schonl.   Wills,  tates  under  the  English  and  Amerieui 

Es'rs  and  Adm'rs,  %%  1492-150S.  Statutes  of  Distributions:— 

If  Intbstatb  LiATne 

Widow  and  children,  or  ehUd Widow  takes  one-third ;  the  rest  soes  to  the 

children  or  child ;  if  dead,  to  their  repre- 
sentatiTes,  or  lineal  descendants. 

Widow  .  .  .  , Half  to  widow,  the  rest  to  next  of  kin  of 

the  intestate,  in  eqnal  proportions,  or  to 
their  representatiTes ;  if  no  next  of  Un, 
to  the  State.  Bnt  in  some  States,  the 
balance  of  personal  estate  being  small, 
widow  takes  the  whole,  in  defanlt  of  issoe 
sorrlving. 

Children  or  child Children    take    equally,    whether    male   or 

female ;  or  all  to  only  child. 

Children  by  more  than  one  wife Children  take  equally. 

Child  and  grandchild  by  deceased  child.  .Half  to  child,  half  to  grandchild. 

Grandchildren Per  oapita. 

No  widow  or  descendant Father,  if  liTing,  takes  all. 

No  widow,  descendant,  or  father To  mother,  brothers,  and  sisters  in  equal 

shares,  and  to  any  children  of  deceased 
brother  or  sister  by  right  of  representa- 
tion. Representation  not  allowed  here  to 
the  extent  of  grandchildren  under  most 
statutes.  Mother  often  takes  by  local 
statute  in  preference  to  brother  or  sister. 

No  widow,  descendant,  father,  brother, 
or  sister,  Ac Mother  takes  alL 

No  widow,  descendant,  father,  mother, 
brother,  or  sister Next  of  Un  in  equal  degree ;  preference  be- 
ing giren  where  there  are  two  or  more 
collateral  kindred  in  equal  degree,  but 
claiming  through  different  ancestors,  to 
those  who  claim  through  the  nearest 
ancestor. 
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iMTliiff  a  Imtbaad 


Hoiband  eatltled  to  aU 
bvt  atatntea  la  aona 
to  iBlMtate^t  ^ild.  or 


if 


la  caia  of  ao  kaowa 
aezt  of  Ida 


Vw  v^i^^v  ^^F  y    ^a  ^^H^^a^vaa^Hvy   ^^a 


Balaace  goat  to  the  Stata 


But  aa  ttatote  provUioiia  vary  m 
diiferait  8tatea»  tlie  loeal  atatate 
ahottld  always  be  eaiefully  eonaulted. 
by  an  admmUtrator  in  lettling  dia* 
tribati've  aharea.  Logialation  in  thia 
country  fayora  placing  tbe  descent  of 
real  and  the  distribation  of  personal 
estate,  in  case  of  intesta^^,  on  more 
nearly  tbe  same  footing  tban  tbe 
Ei^lisb  law  allows.  This  subject  of 
distributicm  is  more  fully  considered 
in  Z  Scbonl.  Wills,  Ez'rs  and  Adm'rs, 
II  1498-1508. 


Upon  tbe  general  subject  of  L^ga^ 
cies,  tbe  reader  is  referred  to  tiie  ex- 
tensiye  works  of  Jarman  and  Bed- 
field'  on  Wills.  Roper  on  Legacies 
discusses  many  of  the  technical  dia- 
tinctions  which  baye  arisen  under 
this  bead.  Aa  to  diitribntiye  sbares, 
tbe  payment  of  legacies,  and  the  ad- 
ministratiott  of  the  estates,  testate  or 
intestate,  of  deceased  persons  gener- 
ally, see  2  Schoul.  Wills,  Ez'rs  and 
Adm'rs.  In  l^Uiama  Ezeentors, 
latest  American  edition,  the  whole 
subject  may  likewise  be  studied. 
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bank  deposits,  general  or  special 61 

instances  of  incorporeal  chattels  personal 62 

"  goodwill "  other  than  that  of  a  public  house 62 

legacies  and  distributive  shares 63 

See  DisntiBunvs  Shaxb;  Leoact. 

patent  rights  and  copyrii^hts 64 

See  CoPTBiGRTS;  Patents. 

insurance  policies 66 

See  Insurance. 

annuities,  pensions,  salaries 66 

See  Annuities. 

stocks  and  shares 68 

See  Stock. 

bills,  notes,  and  checks 66 

bonds  and  other  instruments  for  the  payment  of  money 70 

See  Nbgotiablb  Instruments. 

leading  distinctions  between  corporeal  and  incorporeal   chattels 

personal 71-03 

as  to  assignment  of  chattels  personal 72-86 

See  Assignment. 

as  to  gift  or  sale  in  respect  to  delivery 87,  88 

as  to  seizure  and  attachment 89 

as  to  larceny 90 

as  to  husband's  marital  rights 91 

as  to  survival  of  remedies •       92 

as  to  lapse  of  time  upon  title 93 
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perMable  dmttdt « 140 

ehatieU  of  a  mwed  dmoripiUm 94-139 

See  Emblbments;  Fiztubbb;  Hkiblooms. 
CHATTEL  MORTGAGE.    See  MoBieAOB. 

CHECKS 09,  463-4r0 

See  Nmotiabub  Inbtbumbnts. 
OHOaEa, 

ff»  poaBeaaion  and  m  aoHon 11,  68 

better  classifled  as  corporeal  and  incorporeal 12,  15 

how  affected  by  title 18 

how  things  incorporeal  may  become  corporeal 14 

distinctions  between  the  two  kind» 71-^3 

survival  of  interests  in 92 

CHURCH  FURNITURE   132 

See  FiZTUBBS. 

CIRCULAR  NOTES   473 

See  Nbqotiabub  lN8TBUMBzra«. 

CLAIMS 69,  878 

See  Debts. 
COLLATERAL  SECURITY.    See  Putob. 

COMMUNITY 172 

See  OwNBBSHiP. 

COMPANIES,  JOINT  STOCK 201-204 

See  Stook. 
COMPOUND  INTEREST  263,  260 

See  lNC»MB,  INTEBBST,  AND  USUBT. 

CONFLICT  OF  LAWS, 

in  respect  to  interest  and  usury 288 

fundamental  principle  as  to  sovereignity;  early  view 201 

growth  of  international  jurisprudence ;  various  writers  thereon . .  202 

American  publicists,  the  standard  authorities 203 

conflict  of  laws  regarding  property;    person  and  property  dis- 
tinguished    204 

international  distinctions  between  real  and  personal  property 206 

lem  domicilii^  as  controlling  personal  property,  a  fluctuating  rule. .  206 
fundamental  distinction  between  real  and  personal  applicable  to 

property  in  its  legal  character  only 207 

the  owner's  domicile  as  a  test  becoming  relatively  less  important. .  298 

as  to  the  tendency  of  the  lew  rei  aitas  to  control 200 

contracts  concerning  personal  property 200a 

as  to  maritime  liens 301a 

CONSTITUTIONAL  LAW  280,  371a 

See  GoRFLioT  of  Laws. 

CONTINGENT  REBCAINDERS 140 

See  ExFBCTAifCT. 

CONVERSION, 

real  into  personal,  etc 4,  18S 
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OOPTBIGHT, 

ia  gmdfl  64,  618,  Ml 

Bfttim  and  ezteat  of  oopyriglit;  itatatotj  right  merdj Mi 

Ugkl    principlei    affeetiog;    originality;    dedication    to   yublie; 

•objeet-matter  controlling 696 

term  of  oopxrigbi 637 

obtaining  of  eopyright»  requiaitca  attending 6S8 

assignment  of  copyri^t 696 

infringement  of  copyright ;  remediesy  etc 640 

English  and  other  foreign  patent  and  copyright  laws 641 

international  copyright 641,  iio4e 

CORPORATIONS 216-946 

shares  in   480  ei  oif. 

Joint  fttodc  companies 801,  904 

fiee  IirauBiLNGB;  Owrbbhip;  Stock. 
CORPOREAL, 

distinguished  from  incorporeal  or  intaagibie 12,  16,  47,  68 

See  CaoflBB. 

CORPSE 68 

See  Cbattb.. 

COUNTER-CLAIM 974 

See  DEBn. 

COUPON 474-477 

See  Nmotiabub  iNBimuMCMTS. 
COVENANTS, 

of  lease 20-39 

as  specialty  debts 360,  961 

See  Cbattb.. 
CROPS, 

when  personalty 69 

CURRENCY 947 

See  MoNKT. 

D. 

DAMAGES 267 

See  iNOOMB,  iNTBBBST,  AND  USUBT. 

DEATH 104 

surriyorship  of  rights  in  choses  in  action 02 

See  OwNKBSHiP. 

DEBENTURES, 

considered 475 

DEBTS, 

definition  of  a  debt 60,  354 

"  obligation/'  how  distinguished  from  debt;  tedhnical  meaning  of. .     366 

priority,  classification  of  debts  as  respects 356 

upon  security  60 

d«lbt9  of  record 367-360 
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courts  of  reoord,  jndgmento  of;  warrant  of  attormy S67 

deereefe  in  equity;  reeogniBuioe 868 

priority  of  debts  of  reeord,  order  among 369 

9peoialty  debts 960,  861 

inBtruments   under   seal;    deeds;    oovenants;   bonds,   single  and 

conditional 860 

mere  recital  insufficient  to  constitute  yoluntary  bonds 361 

•imple-oontraot  debts 362 

priority  of  debts  ae  depettdent  on  the  pwrtiee 363,  364 

preferences  among  creditors,  rule  as  to 864 

how  a  debt  is  dieoKarged 366-i372 

payment,  merger,  insolvency,  eto 366 

payment  of  smaller  sum,  effect  of 866 

debtor's  own  note  or  check,  effect  of  giving  by  way  of  discharge 867 

acceptance  of  a  higher  security  or  obligation,  ^ect  of 368 

offer  and  acceptance  in  payment  of  third  person's  note  or  obligation    369 

designation  of  a  place  of  payment,  effect  of 370 

accord  and  satisfaction,  account  stated,  ete 370a 

api^ication  or  appropriation  of  partial  payments;  election 371 

conditional  payment  in  a  dispute 871a 

agreements  of  composition  and  of  extension  of  time;  fraud 372 

demamda  and  eUUme 69,  373 

set-off;  recoupment ;  counterclaim 374 

8ee  liODV;  MoBieAOB;  Pledob. 

DEEDS,  TITLE  98 

DEFINITIONS, 

chattels 16 

effects 16 

estate 16 

goods J 16 

personal  property  at  common  law 2 

things 16 

DELIVERY 87,  88,  304-309,  399,  400,  426-429 

DEMANDS 59.  373 

See  Debts. 

DEMURRAGE 326 

DEPOSITS,  BANK  61 

DISCOUNT 269,  272 

See  INOOMB,  INTEBBST,  AND  USUBT. 

DISTRESS 42 

See  Chatteu 

DISTRIBUTIVE  SHARE, 

in  general 660 

I                               an  incorporeal  chattel  personal 63 

administration  of   664 

statutes  of  distribution 666 
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DIVIDENDS, 

in  stock  483 

rights  to 510 

DOGS GO 

See  AinMALS. 

E. 

EFFECTS, 

meaning  of  term 16 

EJECTMENT 42 


EMBLEMENTS, 

their  nature  and  incidents 100 

chattels  v^petable  in  general 100 

diverse  ownership  of  soil  and  products 101 

Statute  of  Frauds  as  applied  to 101 

title  in  chattels  vegetable  transmissible  by  death 102 

annual  crops  fit  for  harvest  as  chattels 103 

doctrine  of  emblements  strictly  so  called 104-107 

labor  upon  crop,  what  essential 105 

unexpected  termination  of  tenancy  without  fault  does  not  deprive.  106 

right  of  taking  emblements,  how  to  be  exercised 107 

''  away-going  crops  *'  of  tenants,  effect  of  custom  on 108 

as  to  the  effect  of  a  mortgage  or  judgment  lien  on  emblements 100 

civil  law  as  to  emblements 110 

EMINENT  DOMAIN  240 

EQUITABLE  COl^VERSION, 

doctrine  of 133 

EQUITY  OF  REDEMPTION 439 

See  MOBTOA0B. 

ESTATE, 

applied  to  realty 17 

tail 148 

in  possession  or  expectancy 135 

See  EZPEOTANCT. 

EXPECTANCY, 

doctrine  of  interest,  immediate  and  in  expectancy 135 

application  to  personal  property 186,  137 

expectant  interests  in  personalty  under  a  will 138 

expectant  interests  created  by  deed  of  trust,  etc 139 

rule  as  to  perishable  chattels 140 

articles  limited  over  in  speoie  must  not  be  wasted  by  party  in 

immediate  interest 141 

rule  as  to  animals 142 

as  to  stock  and  stock-dividends 143 

income  and  capital,  as  between  life-tenant  and  remainder-man 144 

apportionment,  rule  aH  to,  Jiow  applied 145 


nrDsx.  869 

£XP£CTANCY«-Oofi«»fiiMd.  skotion 

rule  against  perpetuitiea 146 

limits  to  accumulation  of  income 147 

estates  tail,  distinction  between  real  and  personal  interests  as  to. .  148 

contingent  remainders  149 

reversionary  interests  in  personal  property 150 

conditional  deyises  or  bequests 151 

equitable    assistance    to    remainder-men    in    the    requirement    of 

security 152 

presim»ption  of  death  of  life  beneficiary 153 

F. 

FACTORS.    See  Lobn. 
FARRIERS.    See  Lien. 
FEUDAL  SYSTEM, 

effect  traced 17 

FIRE  INSURANCE 557,  558 

See  IlTBUBANOK. 

FIXTURES, 

their  nature,  origin,  and  definition 10,  111,  112 

distinction-  between,  and  heirlooms 90 

annexation  to  land,  character  of 113 

modem  tests  as  to  what  constitutes  a  fixture 114 

constructive  annexation  115 

purposes  of  improvement;  pecuniary  consideration,  etc 115a 

assent  essential  to  either  annexation  or  severance 116 

considerations  determining  the  right  to  take  away 117 

situation  of  contending  parties 118 

right  to  remove  fixtures  as  between  heir  and  executor 119 

right  to   remove  as  between   life-tenant  and   remainder-man   or 

reversioner 120 

right  as  between  landlord  and  tenant 121 

distinction  between  trade  and  agricultural  fixtures 121 

articles  for  ornament  or  convenience,  removable 122 

effect  of  custom  or  agreemoit 122 

right  as  between  vendor  and  vendee 123 

as  between  mortgagor  and  mortgagee 124 

ftecret  arrangements;  subsequent  parties  without  notice 124a 

right  as  between  personal  representative  and  devisee 125 

as  between  various  other  parties 126 

latest  test  of  fixtures ;  general  conclusion 126a 

time  within  which  fixtures  should  be  removed 127 

liability  to  repair  damages  caused  in  removing  fixtures 12S 

rights  of  action,  etc.,  in  general 128a 

transfer  of  fixtures  129 

turpentine,  sap,  peat,  etc 130 

buildings  placed  on  another's  land 131 
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pewi,  organs,  ehnreh  fnnutore,  «ie 1S2 

doctrine  of  eqnitable  ooiiTonioD 133 

FOBFEITURE 39 

See  CBAnB^ 
FORGERY, 

.   of  negotiable  infltmsieBto 4tt 

payment  of  foiged  cheek 470 

FRAUDS,  STATUTE  OF 26,  34,  38,  63,  lOl 

FREEHOLD 6,7 

See  Charb.;  Pnunun'M. 

FREIGHT 319 

See  SHIP8. 

G. 

GIFT 87 

See  Chaitel. 
GOODS, 

meaning  of  term 10 

GOODWILL 02,  185 

See  Chattel;  0w:«kbship. 

GOVERNMENT  LOANS  70,  478,  479 

See  MoNCT. 

GUARANTEE  INSURANCE  568 

See  Insurance. 
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HEIRLOOMS, 

their  nature  and  incidents 10,  95 

in  general  passing  to  the  heir 95,  96 

wild  animals  97 

title  deeds  and  keys 98 

distinction  between,  and  fixtores 99 

heirlooms,  in  the  popular  sense 99 

HEREDITAMENT II 

See  CH08I8. 

HUSBAND 91,  214 

See  Cbattb.. 
HYPOTHECATION.    See  Mobtoaob. 

1. 

ICE Wt  60 

See  CHAnB^ 

INCOME,  INTEREST,  AND  USURY, 

iwofmct  or  income  of  personal  property,  general  remarks  npon. . .     248 
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IKOOlfE,  IKTBRB6T,  AND  VSUBY-^mtrnvmL  sacnoir 

origin  of  tlio  fmeiioe  of  taking  eoomptnae  on  louu,  primitiye 

idema  upon  249,  260 

modern  hgisUtion  Tespeotiag  interest  and  usury,  tendeneies  of . . .  251 

tfootrine»  cfmomnimg  inUrett 262-204 

wben  interest  is  payable  on  contracts ;  mercantile  ussge,  etc 263,  264 

liiieiher  statute  fixing  higher  or  lower  rate  than  agreed  prevails 

alter  default  of  payment 266 

intereftt  allowed  on  bills  and  notes  and  other  negotiable  obligations  266 

interest  imposed  in  the  nature  of  punitive  damages 267 

interest  allowable  after  an  action  is  begun 268 

interest  chargeable  in  real-estate  transactions,  rents,  mortgage 

debts,  etc 269 

holders  of  trust  funds,  interest  when  diargeable  and  allowable 260 

interest  on  legacies  or  annuities,  when  allowable 201 

eumptiim  of  government  from  liability  for  interest 202 

compound  interest,  when  it  may  be  demanded 203 

partial  payments,  rule  of  interest  applicable 204 

4ootriiies  oonoemimg  umtrff 206-289 

characteristics  of  uftury  laws»  contrivances  to  evade 206 

what  contracts  are  usurious,  intention  determines 200 

change  or  renewal  of  usurious  contracts,  effect  of 207 

usury  upon  a  contract  not  usurious  in  its  inception  does  not 

vitiate 208 

compounding  interest,  discounting,  sale  of  notes,  not  usurious 269 

^uurging  usual  rate  of  exchange  not  usurious,  unless  a  device 270 

receipt  of  gift,  bonus,  fee,  gratuity,  etc,  whether  usurious 271 

teiks,  usury  rules  apfrficable  to 272 

loan  of  productive  chattds  with  reservation  ci  increase,  rule  as  to.  273 

various  other  devices  to  cover  usury 274 

purchase  and  sale  of  commodities,  distinctions  as  respects  usury. .  276 
exacting  security  for  an  old  loan  as  condition  to  a  new  loan  not 

necessarily  usurious  270 

usury  confeists  in  the  actual  taking^  not  in  the  attempt  to  take 277 

what  parties  only  can  set  up  the  defence  of  usury 278-280 

usury,  in  general,  to  be  speciaUy  i^eaded  and  strictly  proved 281 

Qsury,  as  a  defence  in  chancery 282 

legal  consequences  of  usury,  modem  tendendei 283 

usurious  payments,  voluntarily  made,  not  recoverable 284 

consequences  of  usury,  rule  in  equity  regarding 286 

collateral  security,  effect  of  usury  as  between,  and  principal  debt. .  280 

usury  in  some  States  punishable  as  a  criminal  or  penal  offence. . .  287 

conflict  of  laws  regarding  interest  and  usury 288 

law  in  force  at  the  making  of  usurious  contract  usually  governs; 

constitutional  questions 289 

9ummary  of  docirinea  relaUng  to  usufruct  of  penondl  property 290 
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INHERITANCB, 

fttt  incorporeal  diAttel « iS 

INNKEEPEBS.    See  Ijbn. 
IKSUBANCE, 

in  general 66 

Uf0  mswromoe  544-666 

origin,  modem  riae  and  growth 644 

the  fmrtioB ;  TariouB  forms  of  contract;  event  certain 646 

insiuahle  interest  in  a  life,  what  is  necessary 646 

ataignment  of  life  insorande  policies 647 

preliminaries  to  the  contract;  the  application;  medical  examina- 
tion; warranty  and  representation 648 

questions  as  to  health,  age,  habits,  hereditary  causes,  etc 649 

conditions  subsequent,  Tiolation  of  which  forfeits  the  policy 660 

death  in  "  Tiolation  of  law,"  suicide;  insanity 661 

commencement  of  risk  6St 

forfeiture  through  failure  to  pay  premiums;  ^' non-forf citable " 

policies  .  .     66S 

re-inMumnce  and  double  insurance 564 

proceedings  at  insured's  death  to  obtaiv  payment 565 

aeeidemi  fnsuronoe 556 

fire  and  fiuirtiic  insmtNioo 557,  568 

gua/rtmiee  tfiviMisiioe,  eto. 559 

final  obserratlonft  on  insurance 559 

regulations  under  local  statutes 659« 

liabUitf  iiuuramee 6fS» 

INTANGIBLES 12 

See  CoaJNUBKAL, 
INTEBEST, 

on  pledges  410 

See  Inoomb. 
INTBODUCTOBY, 

division  of  subject 1 


JOINT  AND  COMMON  OWNEBS, 

See  OWNKBBHIP. 

JOINT  STOCK  COMPANIES  801-fi04 

shares  in   480 

See  OwNEBSEOP. 
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LANDLORD  AND  TENANT,  snmov 

interest  on  rent  269 

right  to  awmy-gmng  erops 108 

right  to  fixtures 121 

leases  and  terms  for  years 21-43 

i  See  CHATTSL8;  EMBLBMBIITB;  FIXTUU8;  LBA8B. 

J  LARCENY 50,  90 

S  See  Chatibu 

LEASE 21-42 

I  See  Chattkl. 

I  LEGACY, 

j                                   in  general 660 

an  incorporeal  chattel  personal 63 

J                                   definition  of  a  legacy;  " I>eque0t,''  '* de^se" 661 

general  and  specific  l^gadeS;  demonstrative  legacies 662 

;                                   residuary  bequest  or  legacy 663 

distributive  shares,  administration  of 664 

statutes  of  distribution  666 

doctrine  of  conversion  applied 133 

I                                   power  of  corporation  to  take  legacy , 234 

I                                   interest  transitions 261 

,  LEOAL  TENDER.    See  Monkt. 

LETTERS  OP  CREDIT 473 

See  NnoTiABLB  Instbumxnts. 

LIABILITY  INSURANCE  6606 

LIEN, 

enumeration  of  the  various  securitieB  for  debt 376 

definiti<m  and  characteristics  of  a  lien 60,  60,  376 

different  kinds  of  lien 377 

oommoH-toio  lien» 378-388 

particular  and  general  liens 378 

innkeepers,  farriers,  carriers,  liens  of  paticular 370 

bailees  for  hire,  livery-stable  keepers,  agistors,  etc 380 

particular  lien  may  be  implied  as  well  as  result  from  express  con- 
tract    381 

general  lien,  who  may  have;  effect  of  custom;  bankers;  insurance 

brokers 382 

attorneys  and  factors,  general  lien  of 383 

general  lien  by  express  agreement;  effect  of  notice  and  custom 384 

possession,  actual  or  constructive,  necessary  to  creation  and  con- 

tinuance  of  lien  386 

waiver,  extinguishment,  exclusion  and  revival  of  lien 386 

enforcement  of  lien,  remedies  enlarged  by  statute  and  usage 387 

owner  of  goods,  right  of,  to  discharge  lien 388 

equitable  liene 380 

vendor's  lien ;  deposit  of  title  deeds,  etc. ;  possesnon  unnecessary. .  380 
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mmrii9m€  Um9  209,  317.  391.  392 

deftnition  of  Baritime  "  licB,"  ftigniteuiee  of  tarm  and  kindt  of. .  991 
matoriml-iim,  m  aifeetod  bgr  aUp^o  doniMtie  or  foreign  port;  ma- 

omi'o  wifei;  BMter's  Uoa 391o 

wftivor  mud  Iom  of  maritian  Ikii 392 

*'  UflB,'*  brood  lignitiwmoe  of  tlie  term  in  tbe  oourta 399 

lien  ttfttttteo  eonititotlQiua 393o 

lieo  dittiogiikhed  from  fMgb  or  mortgnge 419 

lien  of  oorponrtioB  on  otoek 601 

LIFB  INSURANCE.    See  IirginuHCB. 

LIMITATIONS,  STATUTE  OP M 

LDCITED  PARTNERSHIPS.     See  OwRnoHip. 

LOTTERY  TICKET 92 


H. 

MANURE 121 

See  Faatumbb. 
MARGIN, 

trading  in  stoelci  on 39to 

MASTER. 311-314 

See  Ships. 

MERGER 38 

See  Chattkl. 

MINERALS 53 

See  Chattbu 
MONEY, 

definition,  nature,  and  naes 54,  335 

coinage  of  money,  rite  and  spread 336 

copper  and  other  base  metals,  uaeful  for  token  coinage  only 337 

gold  and  silver,  many  advantagee  of,  for  money  pnrpooes 338 

money  as  a  standard  of  value;  amount  necesaary  for  circulation 

limited 339 

money  only  effectuates  a  "sale;  "  price;  barter 340 

**  lawful  money  **  applicable  to  coin  as  distinguished  from  bullion. .  341 

"  legal  tender  "  as  distinguishing  money  from  what  passes  as  such.  342 

government  coinage;  ^history  of  English  money;  pounds  " sterling"  343 

United  States  money;  dollar  as  a  unit;  statutory  changes 344 

history  of  American  "  legal  tender  **  notes 345 

"  Confederate "  currency;  effect  of,  on  ordinary  business  contracts.  349 

•  specie  and  currency,  defined  and  distinguished 347 

counterfeiting  and  forgery;  scope  of  I^slation 348 

1>il]8  of  credit,  their  issue  by  States  prohibited ^. 349 

national  banks  and  their  currency,  history  of 350 

bank  notes;  popular  use  of,  as  money;  how  far  a  legal  tender 361 
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"  money,"  "  euh,*  ^  ready  money,"  eonttrnetion  of  tlwie  terms  in 

teatunenUry  tnuto  and  oolloquial  uae S6S 

MOBTQAGE, 

of  torme  of  yeart 43 

whether  a  mortgage  ie  a  ehattel  real  or  a  ohattel  perwnal,  etc.  .44,  M 

chattel  mortgage,  distineikm  between,  and  real-estate  mortgages. .  414 

interest  payments 269 

what  eonttitutet  a  okatM  mortgage 41^-419 

possession  necessary,  and  fmrm  of  instmmente  of  transfer 415 

distinction  between,  and  lien  or  pledge;  equity  of  redemption 416 

sale,  how  distingoished;  essential  test 417 

legal  requisites,  as  respecte  form  or  seal ;  parol  or  oral  mortgage. .  418 

description  of  debt,  recitel  of  property  mortgaged,  identification. .  419 

what  a  chattel  mortgage  givee  m  eeowitg 420-424 

what  chattels  may  be  mortgaged 420 

after-acquired  property,  whether  covered ;  equiteble  rule 421 

contingent  debts  and  future  advances,  how  secured 422 

qualified  property  in  a  chattel  subject  of  mortgage 423 

chattel  mortgages  must  conform  both  to  public  and  legislative 

policy 424 

delivery,  regietrg,  and  priority  of  title 425-429 

registry  a  prerequisite  to  validity  by  modem  legislation 425 

unrecorded  mortgage,  effect  of,  between  the  parties  and  against 

third  persons  with  or  without  notice 426 

change  of  possession,  what  necessary  to  make  valid  in  absence  of 

registry 427 

mortgagee's  right  of  possession 427 

delivery  and  possession  raise  presumption  of  fraud;  -how  rebutted.  428 
unregistered  mortgages,  priority  among  fixed  1^  order  of  execution 

or  filing  for  record 429 

rights  and  UdbUitiea  of  parties  to  chattel  mortgages 430-433 

mortgagee's  title  and  right  of  possession,  remedies  for  injuries  to. .  430 

right  of  mortgagor  to  sell,  transfer,  pledge,  or  redeem 431 

liability  of  mortgagee  exceeding  his  rigfate 432 

assignment  of  mortgage  by  the  mortgagee;  righte  of  assignee 433 

righte  to  crops 109 

rights  to  fixtures 124 

foredosu^  and  redemption  of  chattel  mortgages 434-439 

mortgagee's  righte  at  law  after  default 434 

mortgagor's  right  to  redeem ;  when  and  how  exercised 435 

remedy  of  mortgagee  by  foreclosure  in  equity 430 

stetotory  regulations  and  agreement  of  parties  as  to  foreclosure 

and  redemption 437 

mortgagee  may  resort  to  mortgage  or  personal  remedy  against 

mortgagee 438 

equity  of  redemption  of  mortgagor,  how  availed  of  and  protected. .  439 
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mtmguitkmmt  of  mortgage  dtibt,  modm  of 440 

mortgage  amd  h^potheoatiom  of  MiMto 805,  441,  442 

regiBtration,  etc 441 

bottcHnry  and  reepot^d/mUia  bonds 442 

See  FzzTDBBl. 

MORTMAIN,  STATUTES  OF 233 

MOVABLES.     See  Pbopkitt. 

N. 

NATIONAL  BANKS 350 

See  MoinET. 
NEGOTIABLE  IN6TRUMENTS, 

eUuMes  of  85 

iflffue  1^  corporation 238 

bills  and  notes  as  ineorporeal  chattels  personal 80 

so  ofaeekSy  bonds,  and  other  negotiable  or  ^uosi-n^gotiable  instru- 
ments    70 

assigmnoit  and  pledge  of  negotiable  and  ^noK-negotiable  instm- 

ments 83-85 

rights  of  partoen  in  snch  property 188 

interest  upon,  when  allowable 256 

hUtory  of  hiUe  and  notes 443 

the  negotiable  instruments  law 443a 

distinction  between  bills  of  exchange  and  promissory  notes 443 

definition  of  each 444 

essential  characteristics  of  such  instruments;  as  to  parties  and 

amount 445 

as  to  time  and  fact  of  payment 446 

leading  parties;  maker  and  acceptor,  drawer  and  indorser,  com- 
pared    447 

acceptance  of  a  bill  and  legal  consequences 448 

acceptance  eupra  protest;  genuineness  of  signature;  notice 449 

bolder  at  miCtnrity,  right  to  demand  payment,  duty  as  to  present- 
ment    450 

preeentment  aad  demand  of  hill  or  note  at  maturity 451-455 

how,  where,  and  on  whom  presentment  and  demand  should  be  made  451 

on  what  day  and  hour  each  should  be  made;  days  of  grace 452 

dishonor  of  bill  or  note;  notice  givoi  to  secondary  parties,  form 

and  character  of 453 

only  h<^der  or  his  agent  to  give  notice  of  dishonor ;  time  of  Sending.  454 

strict  presentment  and  notice,  when  excused ;  waiver 455 

transfer  of  bOIs  and  notes 456^61 

indorsement,  character  and  legal  effect  of 456 

rights  and  liabilities  of  an  indorser 457 

transfer  by  mere  delivery;  title  of  hona  fide  holder  for  value 458 

aeoommodation  paper,  rules  concerning 459 
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drawer  or  indoner,  how  difloharged  from  liability. 460 

failure  of  eonsideration,  a  defenoe  between  original  partiee 461 

as  to  forgery  or  alteration  of  bills  or  notes 462 

eheok9  or  ehequet 60,  463-470 

definition  and  oharaeteristics  of  a  ebeek 464 

distinctions  ^between  checks  and  bills  of  exchange ;  drafts 466 

drawing  of  check,  legal  effect  of;  days  of  grace  and  presentment. . .  466 

certification  of  dhecks,  effect  of 467 

payment  of  check,  rights  and  duties  of  banker 468 

points  of  resemblance  between  checks  and  bills  and  notes 469 

indorsement  of  a  check,  effect  of 469 

payment  of  a  forged  or  altered  oheck,  loss  borne  by  whom 470 

memorandum  checks 470a 

UUa  of  lading 471 

guosi-negotiable ;  rights  and  duties  conferred  by  their  transfer 471 

w«urehou9e  receipts,  whether  negotiable -  472 

letters  of  credit,  eiroiUwr  notes,  certificates  of  deposit 473 

coupon  lends 474-477 

rule  of  expectancy  applied 143,  143a 

convenience  and  negotiable  qualities;  English  rule 474 

origin  of  interest  coupons 475 

varieties  of  coupon  bonds ;  American  rule  as  to 476 

how  far  negotiable ;  tendency  of  decisions 477 

negotiable  bonds  in  general 477a 

stock,  whether  negotiable 409 

government  securities,  treasury  notes,  bonds 478 

registered  bonds  as  distinguished  from  coupon  bonds 479 

NOTES.     See  Nbootiable  Instbumsztts. 

NOTICE 193 

See  OwNEBSHiP. 

NOTICE  TO  QUIT 40 

See  Ohattd.. 

NOVATION 193 

See  OwNKBSHiP. 

0. 

OBLIGATION.     See  Dkbts. 
OCCUPANCY, 

title  by 49 

OFFICES, 

leases  of 42h 

OWNERSHIP, 

possession  as  evidence ;  personalty 2 

oumers  of  chattels  in  severalty. .«. 166 

foint  oumers  of  chattels 16^164 

origin,  nature,  and  incidents  of  joint  ownership 166 
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doctrine  of  suiriTorsliip  under  a  will 157 

executors,  trusteee,  where  two  or  more,  sanriTorsUp  applies  to. . . .  158 

construction  of  joint  ownerehip  should  be  beneficial 159 

MTeninoe  of  joint  ownersliip 160 

.    dieposition  of  ohattels ;  rights  and  remedies 163,  164 

owners  in  common  of  okattela 161-167 

origin,  nature,  and  incidents  of  common  ownership 161 

special  exceptions  in  the  case  of  a  patent,  etc 162 

disposition  of  chattels,  as  to  third  persons 163 

rights  and  remedies  sgainfet  third  persons 164 

rights  and  remedies  among  themsehres 165 

contribution,  partition,  etc 166,  166a 

Joint  adventures  and  adTenturers 167a 

disadvantages  attending  joint  or  common  ownership 167 

owners  by  way  of  partnership  oomUnation 168-195 

convenience  of  such  partnerships 168 

nature,  creation,  and  general  purposes  of  a  partnership 170-174 

competency  of  parties  to  become  partners 171 

purposes  and  scope  of  a  partnership 172 

community  of  profits,  losses,  etc 173,  174 

community  in  profits  and  losses;  latest  cases 173a 

partnership  liability,  how  incurred  as  to  third  persons 175 

ostensible  or  public,  nominal,  silent,  secret,  and  dormant  partners.  176 

liability  of  secret  and  dormant  partners,  when  discovered 177 

criterion  of  partnership  as  to  third  persons 178 

person  held  out  to  the  world  as  a  partner,  liable  as  such 179 

his  liability  the  ^ect  of  his  acts  and  conduct 180 

English  explanatory  act 181 

stipulations  qualifying  partnership  liability  binding  on  third  per- 
sons with  notice 182 

articles  of  copartnership,  embracing  what 183 

time  when  a  partnership  begins 184 

rights  and  duties  of  partners  to  each  other  and  to  the  public. . .  185-189 

rights  in  partnership  personal  property  including  "good-will"...  185 

effect  of  a  partner's  death 185 

rights  in  partnership  real  estate 186 

right  of  partner  to  bind  the  firm  within  the  scope  of  partnership 

business 187 

different  ways  in  whidi  a  partner  may  or  may  not  bind  the 

firm 188,  189 

as  to  contracts  involving  fraud  and  deceit,  how  firm  may  be  liable.  190 

rights  and  duties  of  partners  as  between  themselves 191 

perfect  good  faith  requisite 191 

dissolution  and  change  of  partnership,  how  brought  sbout 192 

consequences  of  dissolution  as  to  late  copartners  and  as  to  third 

persons 193 
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wliat  notiee  is  reqiiisite 193 

novation,  how  it  may  take  place 193 

dlBsohition  in  bankruptcy 198a 

dissolution  by  death ;  rl^^ts  and  liabilities  of  sarriTing  partners. .  194 
rights  and  liabilities  of  deceased  partner's  personal  representatiTes    194 

advantages  and  disadrantages  of  the  partnership  relation 195 

otMiers  5y  way  of  limited  partnertMp 196-200 

origin,  nature,  and  purposes  of  limited  partnerships 196 

statutory  enactments  on  the  subject 197 

-statute  preliminaries,  requisite  to  form 198 

rights  and  liabilities  of  general  and  special  partners 199 

dissolution  and  its  consequences 200 

oiofiert  oomhining  im  jomf'tiook  oompaniea 201-204 

origin,  nature,  and  purposes  of  joint-stock  companies 201 

managing  officers  appointed  by  a  majority  of  shareholders 202 

advantages  over  partnership  in  respect  to  dissolution 203 

him  regarded  and  treated  by  courts  of  this  country 204 

fort-aumenhip  in  ahipt 205-214 

peculiar  nature  of  ownership  in  vessels 205 

ship-owners  with  relation  to  one  another 206 

part-owner's  right  to  dispose  of  vessel 207 

employment  of  the  ship;  right  of  majority 208 

adjustment  of  mutual  claims  of  ship-owners 209 

as  to  lien  on  each  other's  shares 209 

as  to  part-owner's  right  to  pledge,  mortgage,  or  insure 210 

part-owner's  liabilities  towards  third  persons,  remedies  against. . .  211 

liability  for  necessary  repairs  or  supplies 212 

liability  for  each  others'  or  servants'  torts 213 

ttie  ship's  husband  or  managing  owner,  powers  and  duties  of 214 

memhenhip  in  oorporaHonB 215-246 

advantages  and  disadvantages  of  corporate  organization 216 

public  and  private  corporations,  distinctions  between 216 

corporations,  history  and  modem  growth  of 217 

increase  of  corporations  in  this  country,  tendencies  and  char- 
acteristics    218 

how  private  corporations  are  created,  by  charter  and  legislation. . .  219 

acceptance  of  a  charter  a  condition  precedent  to  its  taking  effect. .  220 

corporations  de  facto 220a 

terms  of  acts  of  incorporation  construed  in  light  of  intention 221 

constituent  powers  and  capacities  of  a  private  corporation 222 

internal  management  of  a  private  corporation,  its  directors  and 

membership 223 

powers  of  the  directors  and  corporate  officers 224-226 

liabilities  of  such  <^cers  to  the  corporation 227 

by-laws  of  a  private  corporation,  how  restricted 228 

corporate  seal,  use  and  ^ect  of 229 
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power  of  priTAte  eorpMrntiona  to  hold  and  dispose  of  personal 

property 230-232 

power  to  liold  real  estate;  statutes  of  mortmain 233 

power  to  take  personal  property  by  bequest 234 

power  to  hold  property  upon  trusts  germane  to  its  character 235 

corporate  property,  in  what  manner  to  be  transferred  and  dis- 
posed of  236 

corporate  franchise,  limitations  as  to  its  disposal 237 

n^otiable  obligations,  right  to  issue,  how  restricted 238 

right  to  borrow  or  raise  money 239 

eminent  domain,  rule  of,  how  applied 240 

▼isitation  of  corporations;  mamdamuM  and  quo  warranto 241 

foreign  corporations  241a 

legislative  regulation 241a 

holding  companies 245a 

dissolution  of  priyate  corporations,  by  what  modes  effected 242,  243 

effect  of  such  dissolution  on  the  corporate  property 244 

consolidation  or^amalgamation  and  seccession  of  corporations 245 

revival  of  private  corporati<ms 240 

^wmmaryoB  lo  the  kinda  of  ownership  in  personal  property 247 

P. 

PARTITION 166,  166a 

PARTNERS 168-195 

See  OwNEBSHiP. 

PASSENGERS 322 

PATENTS, 

in  general 64,  518,  541 

what   is   patentable;    "art,"   "machine,"   "manufacture,"   "com- 
position of  matter  " 519 

novelty  and  utility  essential  requirements 520 

no  public  use  for  two  years  prior  to  application,  a  condition 

precedent 521 

foreign  invention,  when  patentable 522,  541 

abandonment  or  dedication  of  an  invention  to  the  public 523 

priority  among  conflicting  claimants  for  a  patent 524 

proceedings  requisite  in  taking  out  a  patent 525 

specifications,  how  to  be  drawn,  and  leading  objects 526 

letters-patent,  issue  and  terms  of 527 

rights  of  heirs,  assignees,  and  licensees 528 

caveat,  surrender,  reissue,  disclaimer 529 

extension  of  patents,  law  concerning 530 

appellate  proceedings  in  procuring  a  patent 531 

infringement  of  a  patent,  what  constitutes 532 

legal  and  equitable  remedies  for  infringement 533 

patent  suits,  rules  of  construction,  damages,  e^deoce,  etc 534 
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effect  of  the  anti-truBt  Uws 684a 

controlling  price  of  patented  articles 634& 

joint  pato^tees  not  partners 108,    172 

PAWK.     See  Plbdqs, 

PAWNBROKSBS, 

business  of 413 

PAYMENT, 

of  checks 468 

of  forged  or  altered  cheek 470 

of  mortgages 440 

of  pledges 412 

See  Dbbts. 

PENSION tf,  HH 

PERISHABLE  CHATTELS, 

remainders  in 149 

PERPETUITY 146 

limits  to  accumulation;  the  Thelusson  A«t 147 

PERSON • 62 

PERSONAL  PROPERTY, 

defined 2 

mobility  of. 3 

division  of 4 

changes  from  realty  to  personalty,  etc 4 

movables  divided 6>  67 

estates  in,  duration  of  enjoyment 6 

classification  affected  by  legislation 18 

PEWS, 

as  fixtures 132 

PLEDGE, 

what  ia  a  **pledg€f  or  "pawn;*'  dietimotiam  between;  oolUtef^l 

aeourity 60,  394,  416 

what  may  be  subject  of  a  pledge,  increase  thereof  included 395 

things  forbidden  to  be  pledged ;  public  poli^ 396 

debt  or  engagement  to  be  secured,  kind  and  character  of 397 

parties  to  a  contract  to  pledge,  capacity,  conduct,  an4  title  of. . . .  398 

trading  in  stocks  on  margin 398a 

delivery  amd  po9%esaion  of  property  «»  pledge 399 

re-delivery  or  re-possession  by  the  pledgor,  effect  of 400 

eitwition  of  parties  pending  maturity  of  eeoured  debt 401-406 

pledgee's  duty  in  taking  care  of  pledge,  loss  by  theft,  accident,  etc.  401 

use  of  pledge^  right  of  pledgee  as  respects;  matter  of  intention. . , .  402 
pledgcH^'s  right  to  sue  the  owner  or  third  persons;   to  assign, 

transfer,  etc 403 

pledgee's  transfer  in  breach  of  trust,  effect  of 404 

right  of  pledgor  to  dispose  of  his  own  interest 405 

owner's  rights,  whose  property  has  been  wrongfully  pledged 406 
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Htuation  of  partiet  after  maimrii^  of  debt 407-412 

pledgee's  threefold  remedy,  suit  against  pledgor,  judieUl  sale,  non- 
judicial sale  after  notice  to  redeem 407 

statutory  methods  of  sale  and  parties'  express  agreement,  effect  of.  408 

collection  and  sale  of  commercial  paper  and  other  securities 409 

interest,  expenses,  subsequent  advances,  appropriation  of  payments, 

and  disposal  of  surplus,  etc 410 

pledgee  has  the  option  to  enforce  the  pledge  or  sue  the  pledgor 411 

pledgor's  general  right  to  redeem 41  la 

methods  of  extinguishing  contract  of  pledge,  payment,  satisfaction, 

waiver,  extension,  ete. 412 

pmonhrokere  and  their  hu§ine98y  reguiaium  of 413 

PROMOTER 492 

See  Stock. 
PROPERTY, 

pereonal  property  defined 2 

mobility  its  leading  essential  quality 2 

division  of  things  into  movables  and  immovables 4 

interchangeable  by  severance  or  incorporation  with  soil 4 

thingft  movable  art  animate  or  inanimate 6,  57 

origin  and  definition  of  chattel 6 

distinction  between  chattel  and  freehold 6 

personal  proper^  or  "  chattels,"  the  reeidwim  of  the  freehold 7 

derivation  of  the  term  "  chattel " 8 

chattels  real  and  chattels  personal 9 

See  Chatteu 

fixtures,  heirlooms,  and  emblements 10 

See  Emblemkntb  ;  Fixtubes  ;  Hkiblooms. 

ohoeee  in  poaeesaion  and  in  action 11 

better  classification  into  corporeal  and  incorporeal  ohattels 12 

See  CHOSE8. 

meaning  of  the  terms  ''  goods^**  '*  effects,"  "  things,"  etc 16 

"  estate,*^  why  applied  to  things  real,  and  "  property  "  to  personal.  17 

property  classification  affected  by  legislation 2,  18 

conflict  of  laws  concerning 201-299 

R. 

RAILWAY  SHARES 02 

See  Chattb^ 

RECOGNIZANCE 368 

See  Dmrs. 
RECOUPMENT.     See  Dbbts. 

REGISTERED  BONDS   479 

See  Nbgotiabiib  Instbuiceztts. 

REGISTRY.     See  Mobtoaoe. 
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REMAINDEItS,  sbcitoh 

oontingent 149 

reveraionary  intereBts 160 

rights  to  capital  and  income 144 

See  EzFBOTAiior. 

BSKT 28 

See  Chatibu 
RESPONDENTIA,    See  Mostgaqb. 

REVERSIONABY  INTERESTS  150 

See  EzFBOTAigoT. 

ROLLINO-6TOCK  .  . 66 

See  CHATm«;  Fixtubbs. 

S. 

SALARY 66,  543o 

SALE 86 

distingniahed  from  mortgage 417 

of  ships 88,  30&-300 

See  Chattel;  Ships. 

SALVAGE 329 

See  Ships. 

SECURITY  DEBTS 60 

SET-OFF.    See  Debts. 
SEVERANCE, 

applied  to  Tcgctables  and  minerals 2,  53 

among  joint  owners 160 

See  FiXTUBES. 

SHARES 68,  564 

See  Stock. 
SHIPS, 

as  corporeal  chattels  personal 56,  300 

peculiar  rule  as  to  the  transfer  of  a  ship 88 

part-owners  of,  their  rights,  duties,  and  liabilitieB 205-214 

See  OwNBBSHiP. 

history  of  the  law  of  shipping 301 

"  ship,"  a  peculiar  kind  of  property ;  sense  of  term 302 

title  to  a  ship  and  modes  of  tranefer 303-309 

origin  of  title 304 

statutes  of  registration  in  general;  bill  of  sale,  mortgage,  etc 305 

registry,  license,  enrolment,  policy  of  the  United  States  respecting.-  306 

sale  and  transfer  of  title  to  a  ship;  '*  grand  bill  of  sale  " 88,  307 

"  appurtenances,"  "  apparel,"  *'  furniture,"  include  what  under  con- 
veyance ;  usage  308 

possession  under  a  transfer,  when  to  be  tak^i ;  caveat  emptor 309 

pereone  employed  in  and  about  a  ship 310-317 

the  master,  rights,  duties,  powers,  and  responsibilities 311 

master's  authority  in  case  of  an  emergency 312 


tbe  "  cai^,^  ikiaster'B  {lower  over,  under  various  circnmsUiiees 313 

niMter'B  authority,  when  Bpecially  employed 314 

MUnen,  rights,  duties,  and  peculiar  protection  accorded  to 315 

pilots,  rights  and  duties  of 316 

^  ttaterial-men,"  employment,  rights,  and  lien  of 317 

flMMmer  of  the  9hijf9  emptoymenl 318-326 

^gHieral "  ship  and  ** charter-parly  ** 318 

contract  of  ^  freight "  h]r  geheral  ship,  different  meaning  of  term 

"freight* 319 

illegal  C6ntraetft;  freight  pro  rata;  transshipment;  delivery 320 

bills  of  lading,  terms,  character,  exceptions  under,  parties  to 321 

transportation  of  passengers,  statutory  protection  of 322 

oharter-party,  letting  under,  modes  of  effecting 323 

various  usual  provisions  of  a  charter-party 324 

time,  how  essential ;  demurrage 325 

modifications  and  construction  of  charter-parties 326 

maiHme  tarU  and  perils 327-333 

collision ;  rules  of  navigation 328 

limitation  of  liability;  statutes 328a 

salvage,  twofold  meaning  of  term ;  who  may  claim 329 

salvage  service;  what  constitutes;  compensation 330 

gHieral  average,  definition  and  application  of 331 

sacrifice,  must  be  necessary,  voluntary,  and  successful ;  contribution  332 

priie,  piracy,  and  privateering 333 

puri$diotUm  of  oourto  of  admiraltff,' 334 

maritime  liens  200,  317,  301,  392 

mortgage  and  hyipothecation  of  ships 441,  442 

marine  insurance 557,  558 

SOIL ^ 53 

See  CHAnvL. 

SPECIE 347 

See  MoxTET. 

STATUTES  AFFECTING  PROPERTY 2,  233,  280,  328a,  303a, 

408,  437,  477a,  534a,  660a 

See  CopTRioHT;  Fraud;  Limitations;  Expbctanct;  Intebeot; 

Stock;  Patents;  Usubt. 
STOCK, 

nature  and  inddente 68,  481-487 

capital  stodc,  division  into  shares;  limitation  of  amount 481 

shares  of  stock  regarded  as  incorporeal  personal  property 482 

dividends  on  shares  of  stock,  shareholders'  right  to,  when  declared.  483 

corporate  property  'held  in  trust  for  the  stockholders 484 

limitation'  in  the  issue  of  shares  of  stock 485 

corporation's  right  to  deal  in  its  own  stodc ^  486 

investments  in  stock,  risks  attending 487 

trustees'  right  to  invest  trust  funds  in  stock 487 
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how  one  becomee  a  HookkMer. .  ^ ^. . .  .488-^8 

Bubscriptioii  for  or  transfer  of  sharee,  general  method 4SB9    480 

rights  and  liabilities  of  a  subscriber 400 
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